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verse party shall recover against the petitioner his rea-

sonable cost ; notwithstanding Judgment may be rendered

in favour of the petitioner, to have an assignment of such

part of the real estate in severalty, as he, in fact, holds

in common and undivided.

And be it farther Enacted by the Authority aforesaid,
Either party that either party may appeal from the Judgment of the
may appeal. i j j i i
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Court of Common Pleas, that partition shall be made, to

the Supreme Judicial Court, before the appointment of

freeholders to make partition : But if no appeal is made
untill after the return of the freeholders, and the Judg-
ment of the Court thereon, the Judgment, that partition

shall be made, shall not by such appeal, be again called in

question. And the Supreme Judicial Court, shall, upon
the complaint of the Appellee, (in case the Appellant

shall fail to enter, or prosecute his appeal) affirm the

former Judgment, and cause such other proceedings to

be had thereon, as to have partition compleated in the

same way and manner as if the proceedings had been

originally commenced in that court.

Provided always, that the trial of the fact, by a Jury,
Trial of the fact whether the petitioner holds in common, in the same pro-
by a Jury, how \ ... . . . .
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determined. portion he alledges in his petition, or in any lesser pro-

portion, shall be determined in the County where the

lands lie, unless the parties shall expressly agree to the

contrary ; in which case, the trial by Jury may be had in

such County as the parties agree upon.

And be it further Enacted by the authority aforesaid,
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that in all actions ofpartition that shall be hereafter com-

ing an appeal, menced, the same rule and regulations shall take place,

with respect to an appeal from an interlocutory Judgment
of the Court of Common Pleas, that partition shall be

made, as is herein before prescribed, upon the like Judg-
ment upon a petition for partition ; any former Law,
usage or custom to the contrary notwithstanding.

February 14, 1787.

1786.— Chapter 54.

[January Session, ch. 4.]

AN ACT RESPECTING THE GRAM-
IN THE COUNTY OF ESSEX.

Whereas a Law respecting the said School, was enacted

in the year one thousand seven hundred and sixty jive, to

Chart 54 AN ACT MAKING perpetual, an
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mar school, in IPSWICH, II
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be in force for the term of twenty one years, from the first

day of March, One thousand seven hundred and sixty six,

ivJdch Law has been found beneficial, and to answer the

purposesfor which it ivas enacted:

Be it therefore Enacted, by the Senate, and House ofRep-
resentatives, in General Court assembled, and by the au-

thority of the same, That the said Law, entitled, " An Act Enacting clause.

for regulating the grammar School in Ipswich, in the

county of Essex, and for incorporating certain persons to

manage and direct the same," Be and hereby is made per-

petual. February 14, 1787.
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[January Session, ch. 5.]

AN ACT FOR REGULATING THE PROCEEDINGS ON PROBATE QhaV 55
BONDS, IN THE COURTS OF COMMON LAW; AND DIRECTING ^'

THEIR FORM, IN THE SUPREME COURT OF PROBATE.

Whereas every Judge of the Probate Court, upon grant- Preamble.

ing Letters of Administration, upon the estate of any
person deceased, is by law directed to take bond to himself,

and his successor in office; and upon putting such bond in

suit, judgment has been always given in the name of the

Probate Judge of the County, for the time being, only;

and the having such a judgment satisfied by levying execu-

tion issued thereon, upon the real estate of the debtor, when
personal property cannot be found sufficient to satisfy the

same, is attended toith manifest inconveniences

:

Be it therefore enacted by the Senate and House of Rep-
resentatives , in General Court assembled, and by the au-

thority of the same, That when it shall satisfactorily Manner of ren-

appear, upon a hearing in chancery on an administration ê"Jf
Iudg'

bond, for whose particular use and benefit, the money for

which execution issues, is to enure ; the judgment shall

be rendered, that the Plaintiff in his said capacity (naming
him) now have execution for being part

of the penalty forfeited, and costs taxed at

for the use of A. B. of C. in the County S. (addition) a

creditor, or heir of E. F. deceased, (as the case may be).

And the person, to whose use, judgment shall be rendered,

in the name of the Judge of Probate as aforesaid, may sue

out execution thereon, and have the same levied on per-

sonal or real estate, as he may find it necessary ; and shall

be deemed, and taken to be the creditor to every intent


