
conduct.
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in their several Counties, are by Law authorized to remove
and displace the Register of Deeds, for misconduct in the

discharge of his duly, but no particidar method is pointed

out, in what manner the Court of General /Sessions of the

Peace are to cause the same to be done:

counTof Gen- Be it therefore Enacted by the authority aforesaid, That
erai sessions when any Register of Deeds, upon the presentment of
shall proceed in J ~

. • / i » r-i
displacing any the brand Jury, or information of the Attorney General,

deeds foVmis- or the person acting for the Government in the same
Office, shall by confession, demurrer, verdict, or by neg-

lecting to appear and answer, after reasonable notice, be
found guilty of misconduct or misbehavour in discharging

the duties of his said Office, or that by reason of infirmity

of body or mind, he is incapable of discharging aright, in

person, the duties thereof; the said Court shall enter up
Judgment thereon (and from whence no appeal shall lay)

that the same Register be removed and displaced from
the said Office ; and thereupon issue a Writ to the Sheriff

of the same County, to take the Books and papers to the

said Office belonging, and them deliver over to the Clerk
of the Court of Common Pleas, to be by him carefully

kept, until a Register shall be duly chosen and qualified

as the Law directs. February 16, 1787.

1786.— Chapter 58.
[January Session, ch. 8.]

CkaV 58 AN ACT ESTABLISHING THE RIGHT TO, AND THE FORM OF
^' THE WRIT DE HOMINE REPLEGIANDO, OR WRIT FOR RE-

PLEVYING A MAN.

Be it Enacted by the Senate, and House of Representa-

tives, in General Court assembled and by the Authority

oned° snaii be
8
" °f îe gfflWl6, that every person within this Commonwealth,

entitled, as of -who shall be imprisoned, confined, or held in duress, shall

deho'minerep. be intitled as of right, to the Writ, de homine replegiando,

less* &c°
,_un

' and to be thereby delivered ; unless while the writ of

habeas corpus is suspended, by the Legislature, he shall

stand committed by the special order of the Supreme
Executive power of the State, as dangerous to the pub-
lick safety, or by the same, or by some subordinate

authority of the Government, for treason, the death of

man, counterfeiting the common currency, house-burning,

burglary, robbery, or some other offence, for which, if

he is convicted, he may suffer death or banishment, or
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unless he is held in Execution, upon Judgment of debt,

forfeiture, withernam, or by distress for taxes, or under
sentence, after conviction, for fine, costs, or in punish-

ment.
And where any person stands committed by lawful

authority, for any crime, for which he may not suffer

death, or otherwise than is above in this Act specified,

the Writ shall be in form following, viz.

Commonwealth of Massachusetts.

[l. s.] S ss.

To the Sheriff of our County o/S. Greeting.

We command you, that justly and without delay, Form of the writ

you cause to be replevied, C. D. who, (as it is said) ^sTandl cord-

is taken and detained in our Goal in JSf. within our mitted by lawful
authority.

said County of S. by the commitment of A. B. that he

the said C. D. may be at our Supreme Judicial Court,

next to be holden at , within our County
aforesaid, upon the Tuesday of

next, then and there in our said Court, to answer to all such
things, as shall be then and there objected against him,

more especially, for the Offence for which he stands com-
mitted, unless while the right of habeas corpus is suspended
by the Legislature, he stands committed, by the Supreme
Executive power of the State, as dangerous to the public

safety, or by the same, or some subordinate authority of

the Government, for treason, the death of man, counter-

feiting the common currency, house-burning, burglary,

robbery, or some other Offence, whereof if he is con-

victed, he may sutler death, or banishment ; or unless he is

holden under execution upon Judgment, for debt, forfeit-

ure, or in withernam, or by distress for taxes, or under
sentence, after conviction, for fine, or costs, or in punish-

ment. Witness W. C. esqr ; at , the

day of , in the year of our Lord
L. M. Clerk.

And where the Plaintiff is held without order of law,

the Writ shall be in form following, viz.

Commonwealth of Massacliusetts.

[l. s.] S ss.

To the Sheriff of our County of S. Greeting.

We command you, that justly and without delay, Formofthewrit

you cause to be replevied, C. D. who, (as it is said) ufHsVeid with-
out order of law.
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is taken and. detained in a place, called JV. within

our said County of 8. by the duress of G. H. that he the

said C. D. may appear at our Court of Common Pleas,

next to be holden at , within and for our

said county of S. upon the Tuesday of

next, then and there in our said Court to demand right

and Justice, against the said G. H. for the duress and
imprisonment aforesaid, and to prosecute his replevin as

the law directs : provided, that if he the said C. D. is

held by the said G. H. as his Ward, Infant, or one to

whose service he is intitled, or as a principal, to whom
the said G. H. is bail, and he shall make you secure, by
good and lawful mainpernors, for his appearing at our

Court aforesaid, to prosecute his replevin against the

said G. H. and to have his body at the same Court, ready

to be re-delivered if ordered thereunto, and to pay all such

damages and costs as shall be then and there awarded
against him ; then, and not otherwise, you are to deliver

him ; and if the said C. D. is by you delivered, at any
day before the sitting of our said Court, you are to sum-
mon the said G. H. by serving him with an attested copy
of this Writ, that he may appear at our said Court, to

answer unto the said C. D. upon his replevin. Witness
T. JV. Esqr ; at B. the day of in

the year of our Lord,
X. Y. Clerk.

clause respect- ^nd fre ft Enacted, that if the Plaintiff stands com-mg the returns
m

'
,

of the writ. initted for any crime, not before in this Act mentioned,

or for any other offence, whereof, if he is convicted, he

may not have sentence of death or banishment, thereof

passed upon him, he shall have his Writ from the Clerk

of the Supreme Judicial Court, fourteen days before the

return day of the same, and the same Writ shall be made
returnable in the same County, where the imprisonment
happens, and unto the next Supreme Judicial Court, to

be there holden ; but if he is held by any person, without

due order of Law, he shall have his Writ from the Clerk

of the Court of Common Pleas, of the County wherein he

is held, returnable fourteen days, at the least, from the

day of the date ; and where the Plaintiff is delivered by a

Writ, returnable into the Supreme Judicial Court, having

been committed for any offence, and from which commit-
ment he is replevisable, he shall, before he is delivered,
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recognize before the Sheriff of the County, in person, Plaintiff to rec

with sufficient surety or sureties, in a reasonable sum, for

his appearance at the same Court, to answer, abide and
perform the order and sentence of the same : which recog-

nizance shall be returned into Court, by the Sheriff; and
when the Plaintiff shall be delivered by a Writ returnable

into the Court of Common Pleas, he shall before his de-

liverance, give bond to the use of the Defendant, with

sufficient surety or sureties, at the discretion of the Sheriff,

to appear at the Court, to which the Writ is returnable,

and there to prosecute his replevin against the Defendant,

to have his body there ready to be re-delivered, as the

Court shall order, and to pay all damages and costs, that

may be awarded against him ; and the Sheriff shall be

answerable, if the sureties shall prove insufficient, unless

they are such as the Defendant agrees to.

And it is further Enacted, that if the Plaintiff shall not if the plaintiff

prosecute, or in prosecuting, shall be unable to support cuL.oHsunabie

his replevin, then the Defendant shall recover his reason- repievFn,
r

thede-

able costs: And if it shall be found upon the trial, that 'overate!
11 re'

the Plaintiff" is the Ward or Infant of the Defendant, or

that he the said Defendant, is intitled to the service of the

Plaintiff, or that the Defendant is bail to the Plaintiff,

then the Defendant shall have Judgment against the

Plaintiff', for a re-delivery of his body and for such dam-
ages, as the Jury shall assess against the Plaintiff, with
reasonable costs.

And it is further Enacted, that if the Sheriff shall re- if the sheriff

turn upon the Writ, de homine rejdegiando, issuing from SewHtlYhauhe

the Court of Common Pleas, that 'the Defendant hath eSfhepto-
eloined the Plaintiff's body, so that he cannot deliver him, tiffs body, the

131*11 lit I tt Slltlll

then the Plaintiff shall on motion of the Court, have a have a capias in

capias in Withernam, to take the Defendant's body, and to tTke^ne'Te'fen-

keep the same, untill he shall produce the Plaintiff, to be dant 'sbod >
T
-

delivered, according to the commandment of the original

Writ,

Provided nevertheless , that if the Defendant shall give Proviso.

full and sufficient bail, for his appearance at the Court
whereunto the Writ is returnable, then and there to trav-

erse the return of the Sheriff, upon the Writ de homine
replegiando, that the Sheriff shall take such bail ; or if the

Defendant cannot procure such bail, and is thereupon
committed by the Sheriff, he may nevertheless at the next
term (and not afterwards) be allowed to traverse the
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Sheriff's return of elongation, or to plead any matter of

justification, in the same manner as he might have done,

to the original replevin : And if the Jury shall not find

that he is guilty of aloining the Plaintiff, as set forth in

the return, or if they find that the justification is sup-

ported, the Defendant shall be allowed his costs, against

the Plaintiff; but if the Defendant will not traverse the

return, and put himself upon the County, or if upon trav-

ersing the same, he shall be found guilty of the elonga-

tion of the Plaintiff; or if upon pleading a justification,

he shall not support the same, then the Court shall order

him into the custody of the Sheriff, and shall issue an alias

Writ of Withernam to hold him, untill he shall produce

the body of the Plaintiff, or untill he can prove that the

Plaintiff is dead ; which fact may be tried at any term of

the same Court, and in the same County, by a Jury, upon
the information, and at the expence of the Defendant.

And it is further Enacted, That the original Writ of

Withernam, shall be in form following, viz.

Commonwealth of Massachusetts.

[
L . s .] S ss.

To the Sheriff of Our County of S Greeting.

^ r

„^ ?i

f

w
h
H, „f Whereas We have heretofore by Our Writ de homine

original writ ot J

withernam. repleg iando , commanded you, that justly and without

delay [here the original Writ, de homine replegiando,

shall be recited'] and you having returned thereupon,

[here the Sheriffs return shall be incited'] We therefore

command you, that without delay, you take the body of

the said G. H. if he may be found in your Precinct, and
him safely keep, so that he may be at our Court of Com-
mon Pleas, next to be holden at , within and
for Our said County of S , on the Tues-

day of next, then and there in our said Court, to

traverse the return aforesaid, upon our original Writ de

homine replegiando, and that if he shall be found guilty

of the elongation of the said C. D. he may be held by our

alias Writ of Withernam, untill he shall produce the body
of the said C. D. that he may be delivered as the law

directs. Witness T. N. Esqr ; at B , the

day of in the year of Lord,
X. Y. Clerk.

And the alias Writ of Withernam, shall be in form fol-

lowing, viz.
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Commonwealth of Massachusetts.

[l. s.] S ss.

To the Sheriff of Our County of S Greeting.

Whereas We commanded you, by our original Writ Form of an alias

de homine replegiando, that, [here the original Writ
de homine replegiando, shall be recited] upon which
Writ a return was made, that, [here the return shall be

recited] whereupon Our Writ of Withernam was duly

issued, commanding you, that [here the Writ of Wither-

nam shall be recited] and at our said Court the said G. H.
[here all the consequent proceedings shall be recited] where-

upon, it was considered and adjudged by our said Court,

that the body of the said G. H. should be taken and held,

untill he shall produce the body of the said C. D. and
untill he shall pay the sum of taxed in costs,

against him : We therefore command You, that you take

the body of the said G. H. into your custody, and him
there to hold irreplevisably, in one of our Goals in our

said County of S ,• untill he shall produce the body
of the said C. D. or is discharged by order of law.

Witness Esq ; at B , the day of

in the year of our Lord Clerk.

And be it further Enacted, that in any stage of the pro- Any person per-
-,

.

., . , , rnitted to appear
ceedings upon process, pursuant to this Act, any person for the plaintiff,

shall be permitted to appear for the plaintiff, who will i^afthe court

stipulate as the Court shall direct, for the payment of all
shall direct, &c.

costs and damages, that may be awarded against the Plain-

tiff, although he can produce no special power for that

purpose. February 19, 1787.

1786.— Chapter 59.

[January Session, ch. 9.]

AN ACT FOR THE MORE SPEEDY AND EFFECTUAL SUPPRES- CllCip. 59
SION OF TUMULTS AND INSURRECTIONS IN THE COMMON-

*'

WEALTH.

Whereas in a free Government, where the people have a Preamble.

right to bear armsfor the common defence, and the military

power is held in subordination to the civil authority, it is

necessary for the safely of the State, that the virtuous cit-

izens thereof should hold themselves in readiness, and when
called upon, should exert their efforts to support the civil

Government, and oppose the attempts offactious and wicked


