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1788. — Chapter 51.

[Printed with Perpetual Laws.]

AN ACT AUTHORIZING EXECUTORS AND ADMINISTRATORS TO
MAKE SALE OF REAL ESTATE MORTGAGED TO THEIR TESTA-
TORS, OR INTESTATES, AND SUCH AS THEY SHALL TAKE
IN EXECUTION IN CERTAIN CASES.

Whereas doubts have arisen and may arise, ivitJt resjyect Preamble.

lo the extent of the right, interest, title and estate loJiich

executors or Administrators, may have in houses, lands

and tenements mortgaged to their respective testators or

intestates, and also the right, interest, title and estate

tvhich executors or Administrators may have in houses,

lands and tenements, set off by execution at the suit of
executors or administrators, for debts due to the estates

of persons deceased; for the better defining and declaring

the law in those respects;

Be it Enacted by the Senate and House of Itepresenta-

tives in General Court assembled, and by the authority of
the same. That whenever any person or persons to whom when any,1, , itj j 1 J. person to whom
any lands, tenements or hereditaments, may be mort- lancu, &c., are

gaged for the payment of debts, or the performance of de"ccl8''e^befOTe'

any collateral promise or engagement whatsoever, shall
gg?°Jn'I_°*

decease before recovery of seizen and possession of the executors andIT 7 ijijii admmistrators,
lands, tenements, or hereditaments mortgaged, that then authorized in

the debts due on said deed of mortgage, and the lands,

tenements, or hereditaments mortgaged by the same,

shall be assetts in the hands of executors or administra-

tors as personal estate, and the executors or administra-

tors shall have the same controul & power of disposal of

all the estate which the said deceased had, in the lands,

tenements and hereditaments mortgaged, as if they had

been a pledge of personal estate ; & executors or admin-

istrators may bring actions for recovery of seizen and

possession of the lands, tenements, and hereditaments

mortgaged, as aforesaid, in which actions, it shall be

sufficient to declare on the seizen and possession of the

testator or intestate.

And be it further Enacted, that whenever executors or when executors-.. in • • i'li or administra-
administrators shall recover seizen or possession or lands, tors, shaii

tenements or hereditaments mortgaged as aforesaid, the orpossossion^—

executors or administrators shall be seized and possessed
ho4",^ade."'

of the estate so recovered, to the sole use and behoof of
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the Widow and heirs of the intestate, or such Devisees of

the testator, to whom said estate may be devised ; and the

Court of Probate may make distribution of the same, as

of personal estate accordingl}^, unless the lands tenements

or hereditaments mortgaged and recovered as aforesaid,

shall be necessary for the payment of del)ts, legacies

annuities or charges of administration ; and in that case the

said executor or administrator, having obtained licence, in

manner as by law provided, shall have full right, power
and authority to dispose and make sale of the whole or

part of the lands tenements or hereditaments recovered

as aforesaid, as though the testator or intestate had died

seized thereof, subject however to the right of redemption

in case such sale shall be made, before such right shall be

extinguished.

And be it further enacted, that whenever any executor

or administrator shall recover judgment for any sum of

money, whereon execution shall issue & lands tenements

or hereditaments shall be set oft' to the said executor or

administrator in discharge of the said execution, the said

executor or administrator shall be seized and possessed

of the whole estate in the lands tenements or heredita-

ments so set oft', to the sole use and behoof of the widow
& heirs of the deceased intestate, or to the residuary lega-

tee or legatees of the testator, as the case may be, and the

Court of Probate may make distril)ution of the same, as

of personal estate, accordingly : unless the lands tene-

ments or hereditaments so set oft', on the said execution

shall be necessary for the payment of debts, legacies,

annuities or charges of administration ; and in that case

the said executor or administrator having obtained licence,

in manner as by law provided, shall have full right, power
and authority to dispose and make sale of the whole or

part of the lands, tenements or hereditaments so set of

as aforesaid, subject however to the right of redemption,

in case such sale be made before such right shall be

extinguished.

And be it further enacted, that after executors or admin-

istrators shall recover seizen and possession of any lands,

tenements or hereditaments mortgaged, as aforesaid, or

shall become seized and possessed of lands, tenements or

hereditaments, by having the same set oft" in discharge of

an execution as aforesaid, and before conveyance or assign-

ment thereof in manner aforesaid, if any Mortgager, his



Acts, 1788. — Chapter 52. 83

heirs, executors, administrators, or assigns, or the person,

his heirs, executors, administrators or assigns, whose

estate has been levied upon as aforesaid, shall within the

time limited for redeeming the estate mortgaged or levied

upon, redeem the mortgaged or levied premises, the execu-

tors or administrators shall in every instance be intitled

to receive the said redemption money, and are hereby

authorized, impowered and directed to discharge the

said mortgaged premises or estate levied upon, by re-

lease, quitclaim or other legal conveyance.

And he it further enacted, that nothing in this act con- ^o^i^ij^t^^^iji^o^*-^

tained shall be construed to controul any last will or tes- controuied.

tament or any part thereof.

And he it further enacted, that an act made and passed fepTafed?'''

the twenty seventh day of June seventeen hundred and

eighty six, intitled, "An Act authorizing executors and

administrators, to make sale of real estate mortgaged to

their testators or intestates and such as they shall take

in execution in certain cases " be, and hereby is repealed.

February 11, 1789*

1788. — Chapter 52.

[December SesBion, ch. 14.]

AN ACT FOR GRANTING A LOTTERY FOR THE PURPOSE OF
ERECTING A SUITABLE BUILDING FOR THE USE OF THE
FREE SCHOOL IN WILLIAMSTOWN.

Whereas it appears that it woidd promote the education preamble.

of youth, to erect a suitahle huildingfor the accommodation

of the free school in Williamston, & the Trustees of said

School have represented their inahility to accomplish the

same, without the aid of the Legislature, and have re-

quested that a Lottery may he granted for that purpose.

Be it enacted hy the Senate and House of Representa-

tives in General Court assemhled and hy the authority of

the same, that there be, & hereby is granted a Lottery, Lottery granted.

for raising a sum not exceeding twelve hundred pounds,

the profits of which after paying the necessary expences

of managing the same, shall be applied for the purpose of

erecting the aforesaid Building.

Anithe it further enacted, that William Williams, Manag^rs^ap.

Thompson Joseph Skinner, Woodhridge Little, L'irael

Jones, Esqrs. & Captain Daniel Brown, or any three of

* Approved February 13, 1789.


