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CHAP. CCXX.

An Act relating to the Nantucket County Commis-

sioners.

J3E it enacted by the Senate and House of Rep-

resentatives, in General Court assembled, and by the

authority of the same, as follows

:

Repeal. So niuch of the sixth section of the eighty-fourth

chapter of the Revised Statutes as relates to coun-

ty commissioners for the county of Nantucket is

hereby rej3ealed.

[Approved by the Governor, April 19, 1837.]

CHAP. CCXXI.

An Act to restore the Trial by Jury, on questions

of personal freedom.

15E it enacted by the Senate and House of Rep-

resentatives, in General Court assembled, and by the

authority of the same, asfollows :

Writ of personal Sec. 1. If any pcrsou is imprisoned, restrained

of his liberty, or held in duress, unless it be in the

custody of some public officer of the law, by force

of a lawful warrant or other process, civil or crim-

inal, issued by a court of competent jurisdiction, he

shall be entitled, as of right, to the writ of person-

replevin.
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al replevin, and to be thereby delivered in the man-

ner hereinafter provided.

Sec. 2. The writ shall be issued from and re- Writ, when is-

sued, &c.

turnable to the court of common pleas, for the coun-

ty in vi^hich the plaintiff is confined, and shall be is-

sued fourteen days at least before the return day

thereof.

Sec. 3. It shall be directed to the sheriff of the ~^/e^^°"

county, or his deputy, or to any of the coroners

thereof, and shall be served by either, to whom it

shall be delivered, without delay.

Sec. 4. The said writ shall be in the form fol-

lowing, viz

:

Commonwealth of Massachusetts.

ss. To the sheriff of our county of Form of writ.

(l. s.) or his deputy, or either of the coroners

thereof, Greeting.

We command you, that justly and without delay,

you cause to be replevied C. D. who (as it is said)

is taken and detained at , within our said

county, by the duress of G. H., that he the said C.

D. may appear at our court of common pleas, next

to be holden at , within our county afore-

said, then and there in our said court to demand
right and justice against the said G. H. for the du-

ress and imprisonment aforesaid, and to prosecute

his replevin as the law directs :

Provided, the said C. D. shall, before his deliv-

erance, give bond to the said G. H, in such sum as

you shall judge reasonable, and with two sureties at

the least, having sufficient within your county, with

condition to appear at our said court to prosecute

his replevin against the said G. H., and to have his

31
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Writ not to re-

lease prisoner,

unless, &c.

The officer serv-

ing writ answer-
able, &c.

Plaintiff may re-

cover damages,
in case, &,c.

Defendant may
recover costs, in

case, &c.

—when bail for

plaintifif, to have
judgment for.

body there ready to be re-delivered, if thereto or-

dered by the court ; and to pay all such damages

and costs as shall be then and there awarded against

him. Then, and not otherwise, are you to deliver

him. And if the said C. D. be by you delivered at

any day before the sitting of our said court, you are

to summon the said G. H. by serving him with an

attested copy of this writ, that he may appear at

our said court to answer to the said C. D.

Witness, L. S. Esq. at B , the day of

, in the year . A. B. clerk.

Sec. 5. No person shall be delivered from his

imprisonment or restraint, by force of such writ,

until he shall give bond in the manner expressed in

the preceding section ; and the bond shall be re-

turned with the writ, in like manner as a bail bond

is returned, and shall be left in the clerk's office, to

be delivered to the defendant when he shall de-

mand it.

Sec. 6. The officer, who serves the writ, shall

be answerable for the insufficiency of the sureties

in such bond, in like manner as he is answerable for

taking insufficient bail in a civil action.

Sec 7. If the plaintiff shall maintain his action,

and shall make it appear that he was unlawfully im-

prisoned or restrained, he shall be discharged, and

shall recover his costs of suit against the defendant,

as well as damages for the said imprisonment and

detention.

Sec. 8. If the plaintiff shall not maintain his

action, the defendant shall have judgment for his

costs of suit, and also for such damages, if any, as

he shall have sustained by reason of the replevin.

Sec. 9. If it shall appear that the defendant is

bail for the plaintiff, or is entitled to the custody of
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the plaintiff, as his child, ward, servant, apprentice

or otherwise, he shall have judgment for a re-deliv-

erv of the body of the plaintiff, to be held and dis-

posed of according to law.

Sec. 10. If it shall appear, from the return of c°"^^.
"f-^Jf

"«II' a capias^ lo ar-

the writ of personal replevin, that the defendant has
erse^aS;"'^^"'

'"

secreted or conveyed away the plaintiff's body, so

that the officer cannot deliver him, the court shall,

on niotion, issue a capias to take the defendant's

body, and him safely keep, so that he may be had

at the then next term of the court, to traverse the

return of the said writ of personal replevin ; but the

defendant may give, and the officer serving the same

shall receive bail, as in civil case, for his appearance

as aforesaid, in such sum as the officer may judge

reasonable.

Sec. 11. At the term at which the capias is Defendant to be
discharged, &c.

returned, the defendant may deny, by plea, tiie when not guilty

I
• r 1 • J T • u 11

of secreting, &c.

return on the writ of replevin, and if it shall ap[)ear,

on the trial thereof, that he is not guilty of secreting

or conveying away the plaintiff, as set forth in the

return, he shall be discharged and recover his costs.

Sec. 12. If the defendant shall not traverse the —ifguiuy, to be
imprisoned until

said return as aforesaid, or if, upon the said traverse, he produces the

. . body.

the issue, on trial, shall be found against him, then

an alias ivrit of capias shall be issued against him,

and he shall thereupon be committed to the common

jail, there to remain in close custody until he shall

produce the body of the plaintiff, or prove him to

be dead ; and if the defendant shall suggest such

death at any time after committal as aforesaid, then

the court shall impannel a jury to try the fact, at

the expense of the defendant; and if the death be

proved, the defendant shall be discharged.

Sec. 13. If, at any time after such return of
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Plaintiff to give secjetioii and conveying away as aforesaid, the

surrender, &c. defendant shall produce the body of the plaintiff in

the court to which the writ of personal replevin was

returned, or in which the suit is pending, the court

shall deliver the plaintiff from restraint, upon his

giving bond agreeably to the condition of the writ

of personal replevin ; and for want of such bond the

plaintiff shall be committed, to abide the judgment

on the replevin, and in cither case the suit shall be

proceeded in, as if the plaintiff had been delivered

on the writ of personal replevin.

Parties may ap- Sec. 14. Eithor party may appeal from any judg-
pea to tie

.

^^^^^^ upon either of the matters aforesaid to the

supreme judicial court, as in common civil actions;

and in case of an appeal from the judgments which

may be rendered under the writs of c«pz«5 aforesaid,

the whole case shall be carried up to the supreme

judicial court and be there disposed of, as it ought

to have been in the court of common pleas, if there

had been no appeal.

Writ may be Sec. 15. The Writ of personal replevin may be

hau oT the plain- sued out by any pcrson for cUid in behalf of the

plaintiff, and may be prosecuted to final judgment,

, without any express power for that purpose : jsro-

vided, that the person so appearing for the plaintiff,

shall, at any time during the pendency of the suit,

, when required by the court, give security in such

manner as the court shall direct, for the payment of

all damages and costs that shall be awarded against

the plaintiff.

Defendant may Sec. 16. If the uamc of the defendant, or the
be described

i i i- i i i

when name and pcrsou to be delivered, be unknown or uncertain,
person isun-

,
. . ,

.

i i
•

known. then in any writ, proceeding, or process under this

act, they may respectively be described and pro-

ceeded with, as is prescribed in the sixth and
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seventh sections of the one hundred and eleventh

chapter of the Revised Statutes, in the writ of

habeas corpus.

Sec. 17. The thirty-eighth section of the one Repeal.

hundred and eleventh chapter of the Revised Stat-

utes, is hereby repealed.

[Approved by the Governor, April 19, 1837.]

CHAP. CCXXI[.

An Act to change the names of the several persons

therein mentioned.

13E it enacted by the Senate and House of Rep-

resentatives^ in General Court assembled, and by the

authority of the same, asfolloivs

:

Elizabeth Sprague, a minor, may take the name Suffolk,

of Helen Elizabeth Sprague ; John Quincy Adams
Conkey, may take the name of John Adams Con-

key ; Luke George, may take the name of Albert

George ; Charles Johnson, may take the name of

Charles Borkley Johnson ; William Hersey, may

take the name of William Glover Hersey; Walter

White, may take the name of Franklin John Walter

White; Benjamin Tappan, may take the name of

Edward Antill Tappan ; Sarah W. Downey, may

take the name of Sarah W. Johnson ; William Hcar-

sey, may take the name of William Barron Hersey
;

Matthew Tasker, a minor, may take the name of

Matthew Calvert Tasker ; Charles Rhoades Lam-

son, a minor, may take the name of Charles Lara-




