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of said proprietors, if any there be, whose duty it shall

be to warn a meeting of said proprietors on the like

application : and in either case, such meeting may be

warned by posting up a notification thereof, at the

principal outer door of such church or house, fourteen

days at least, before the time appointed for sucli

meeting. *

Sfc. 5. Be it farther enacted, That whenever said

proprietors shall deem it necessary, for the purpose of

repairing, altering, enlarging or rebuilding any such
church or house, to take down any pews therein, it

protits ot pales ghall bc lawful for said proprietors so to do; such
ppws being first appraised by a Committee of disinter-

ested persons, chosen by said proprietors for that pur-

pose. And the pews newly erected, shall be sold by
the Treasurer of «aid proprietors, at public vendue, to

the highest bidder, in manner herein before directed,

and deeds thereof given as aforesaid ; and the monies
arising from such sale shall first be applied to the pay-

ment to each proprietor of such pew taken down, of

the value thereof appraised as aforesaid ; the defi-

ciency, if any, to be paid by said proprietors : such
payment to be made within thirty days next after such

sale.

[Approved by the Governor, February 34, 1818.]

CHAP. CXC.

An Act to regulate the jurisdiction and proceedings of

the Courts of Probate.

Sec. 1. JdE zf enacted by the Senate and House of
Itepresentativies, in General Court asuembled, and by

the authority of the same, That a Court of Probate

shall be held within the several counties of the Com-
iwrsof monwealth ; and there shall be, in the manner the con-

stitution directs, some able and learned person in each

county in the Commonwealth, appointed, or to be ap-

pi'inted Judge, for taking the probate of wills, and

granting administrations on the estates of persons de-

ceased^ being inhabitants of, or resident in the same

Judges.
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fcounty, at the time of their dexease, or having died

without the Comraoiiwealth, and leaving estate of any
kind, within the same ; for appointing guardians to mi-

nors, and other persons ; for examining and allowing

the accounts of executors, administrators, or guardians ; /

and for such other matters and things as the Courts of

Probate, within the several counties aforesaid, shall,

by law, have cognizance and jurisdiction of. And
the said Judges of Probate shall have full power and
authority to make out such process or processes as may
be needful for the discharge of the trust reposed in

them ; and all Sheriffs, Deputy Sheriffs, Coroners and
Constables, are required duly to serve and execute all

legal warrants, or other process, to them directed by
any Judge of Probate. And contempt of authority,

in any cause or hearing before any Judge of Probate,

shall, and may be punished in like manner as such

contempt of authority in any Court of Common Pleas,

may or can by law be punished.
• Sec. 2. Be it further enacted. That there shall

be, in manner, as the constitution directs, a suitable

person in each county appointed, or to be appointed Powers ot

Register of wills, administrations, accounts, decrees,
^*^^'***^'^^'

orders, determinations, and other writings, which shall

be made, granted, or decreed upon, by the Judges of

Probate, in their respeciive counties ; wliich Register
shall be sworn to the faithful performance of the. duties

of his office, and have the care and custody of all files,

papers and books, to the Probate office belonging *, and
in case of the death, sickness, or necessary absence of

the Register, it shall and may be lawful for the Judge
of Probate to nominate and appoint some meet person
to officiate as a Register, to be sworn as aforesaid, un-

til the standing Register shall be able to attend his

duty, or until a new one shall be appointed by the Gov-
ernor and Council.

Sec. 3. Be it further enacted, That the Judges
of Probate, in the respective counties, shall have cer- Fixed time for

tain fixed days for the making and publishing of their

orders and decrees ; and such days shall be made
known, by public notifications thereof, in the several

counties, and all orders and decrees of Judges of Pro-
bate shall be made in writing, and duly recorded.

81
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Counsellors.

Removal of

cases.

Sec. 4. Be it further endcted, That no Judge of
Probate shall be allowed or admitted to have a voice
in judging and determining, nor be permitted to be of
counsel, or to act as an attorney, either in or out of
Court, in any civil action, or other process or matter
whatsoever, which may depend on, or have relation in
any way, to any sentence or decree, made or passed by
him in his office aforesaid. Nor shall he be of coun-
sel or attorney in any civil action for or against any
executor, administrator or guardian, as such, within
the county in which said Judge shall reside. And no
Register of Probate shall be appointed an administra-

tor or commissioner of insolvency, appraiser or divider
of or upon any estate, or in any manner be interested

in the fees and emoluments arising therefrom ; or be of
counsel, or in any way, directly or indirectly, act as

an attorney in any matters and things whatsoever, which
are or may be pending in the Court of Probate, of

which he is Register, or in any appeals therefrom.

Sec. 5. Be it further enacted, That whenever any
Judge of Probate shall be interested in the estate of
any person deceased, within the county of such Judge,
such estate shall be settled in the Probate Court of the

most ancient next adjoining county ; and the will, if

any, of such deceased person, may be there proved, or

administration granted, as the case may require ; and
all other proceedings had thereon, in such adjoining

county, as if such deceased person had belonged to or

died within the same. And whenever due application

sliall be made in writing to the Judge of Probate, of

such adjoining county, for the probate of a willy or the

granting of letters of administration,, in virtue of this

act, he shall, after giving due public notice thereof,

proceed thereon, and settle sucli estate as fully, and to

all intents, as he might any other estate within his

proper jurisdiction ; excepting, howpver, that when tlie

Judge of Probate of Nantucket or Dukes' County shall

be interested in the estate of any person deceased,

within his jurisdiction, the same shall be settled in

manner as herein before mentioned, in the Probate

Court of the county of Barnstable: Provided ahvays^

that nothing herein contained shall take away the right
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of appeal to the Supreme Court of Probate, as allowed

in other cases.

Sec. 6. Be it farther enacted, That the Supreme
Judicial Court shall be the Supreme Court of Probate, s.iprfmp

and shall have appelhite jurisdiction of all matters de- [^"''"^"f ''™'

terminable by the Judges of Probate in their respective

counties ; arid all appeals from any order or decree of

a Judge of Probate, which shall be made after liie

passing of this act, shall be to the said Supreme Court
of Probate, accordingly.

Sec. 7. Be it further enacted, That any person ag-

grieved at any order, sentence, decree, or denial-, of

any Judge of Probate in any county, may appeal there- r ommon iip-

from to the said Supreme Court of Probate ; 'promded'^'^^^''

such appeal be claimed wdthin one month from the time

of making such order, sentence, decree, or denial, and
bond be given, and filed in the Probate office by the

appellant, within ten days after such appeal shall be

claimed and granted, for the prosecution thereof to ef-

fect at the next Supreme Court of Probate, and for

paying all intervening costs and damages, and such
costs as the said Supreme Court of Probate shall tax

against him. And such appeal shall be taken notice

of and proceeded upon at the next term of the Supreme
Judicial Court, which shall be holden next after the

expiration of thirty -four days after such appeal shall

be made, within and for the county where such order,

sentence, decree, or denial was made : and the appel-

lant shall file the reasons of appeal, in the Probate
Court appealed from, within ten days after the bond is

given, and shall serve the adverse party or parties with

an attested copy of such reasons, fourteen days at l^ast

before the sitting of the said Supreme Court of Probate,

at which the trial is to be had. And when it shall ap.

pear from the reasons of appeal, that the sanity of the

testator, or the attestation of the witnesses in his pre-

sence, as the law directs, is the question in controversy,

on any will or codicil, the said Supreme Court of Pro-
bate may, for the determination thereof, direct a real ov

a feigned issue to be tried before a jury in the same
Court, at the expense of the appellant, in case the issue

be found against him. And in case the party or parties

appealing fail in the prosecution of the said appeal to
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eifect, then the adverse party, or any person interested

in the sentence or decree so appealed from, shall have
the bonclit of the same, by filing a complaint before the

Supreme Court of Probate, in like manner as is pro-

vided by law for affirmins; the JQds;ment of the Court

of Common Pleas, in tlie Supreme Judicial Court; and
the Supreme Court of Probate may assess reasonable

costs, in all cases that may be brought before them, by
way of appeal, from the respective Judges of Probate,

and grant execution therefor : Provided always, that

any person beyond sea, or out of the United States,

who shall have no sufficieut attorney within the Com-
monwealth, at the time of such order, sentence, decree

or denial, shall have one month, after his or her return,

or constitution of sucii attorney, to claim and prosecute

an appeal as aforesaid.

^EC. 8. Be it farther enacted, That whenever any

person has been or shall be aggrieved by any order,

sentence, decree, denial, or decision of any Judge of

Probate in any county, and such person, by accident,

mistake, or otherwise, shall not have appealed to the

Supreme Court of Probate agreeably to the provisions

of law, the said Supreme Court of Probate, upon peti-

tion to them, and after notice to the person or persons

interested to support such order, sentence, decree, de-

nial, or decision, and upon its appearing that the peti-

tioner has not lost his appeal by his own neglect, and

that justice requires a revision of such order, sentence,

decree, denial, or decision, may grant an appeal there-

from, to be entered, heard and determined in the said

Supreme Court of Probate : Provided always, that

such petition shall be preferred within one year next

after such order, sentence, decree, denial, or decision,

shall have been made by such Judge of Probate.

Sec. 9. Be itfurther enacted, That whenever there

shall be an appeal from any order or decree of any

Judge of Probate of any county to the Supreme Court

of Probate as aforesaid, and the appellant shall file in

the Probate ofBce, his reasons of appeal, and give bonds

to prosecute the same to eifect, according to law, and

shall give notice thereof to the adverse party ; in such

case, all further proceedings, in consequence of such

order, sentence, decree, denial, or decision, shall be
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staid, until a final determination shall be had thereon

in the said Supreme Court of Probate.

Sec. 10. Be it Jurther enacted^ That the Courts

of Probate of the respective counties shall have the

same authority, which the Courts of Common Law
have, upon petition, to empower and license executors, License to ex-

administrators, and guardians of minors or others,
^q'^'^^^*^^'^-

sell the real estate of their testators, intestates, and
wards respectively, for the payment of just debts and
legacies, with incidental charges ; and such authority

to sell shall extend, as well to any real estate which
is, or may have been held by such testator or intestate

in mortgage, and of which such executor or adminis-

trator shall have recovered seisin and possession, or

which shall have been set off on execution to such ex-

ecutor or administrator for the use of the widow, heirs,

or devisees of such testator or intestate, as to the other

real estate of such testator or intestate : Provided al-

ways, that no such license shall hereafter be granted

by either of the Courts aforesaid, until after personal

notice, or notice given by an advertisement for three

weeks successively, in such newspaper as the Court
shall order, to all persons interested therein, of the

time and place at which they may be heard concern-

ing the same; and if the said persons interested, or

any of them, shall give bond with sufficient sureties to

pay such debts and legacies, with incidental charges,

then such license shall not be granted. And provided

further, that an appeal shall be allowed from any or-

der, sentence, decree, denial, or decision of any Judge
of Probate, respecting any petition for such license in

like manner as in other cases.

Sec. 11. Be it further enacted, That every exec-

utor, administrator, guardian or other person, who shall

have or obtain a license from any Court, according to

law, for selling real estate of any person deceased, or

under guardianship, shall, previous to fixing upon the

time and place of the sale of such estate, take the fol-

lowing oath or affirmation, before the Judge of Pro-oaths.

bate, or before some Justice of the Peace, whose cer-

tificate thereof shall be returned to the Judge of Pro-

bate, to wit :— *' I, A. B. do solemnly swear, (or affirm,

as the case may be) that in disposing of the estate late-
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Iv belonsiiiir to now deceased, (or under
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guardianship, as the case may be) I will use my best

skill aud judgment in fixing on the time and place of

sale ; and that I will exert my utmost endeavors to

dispose of the same in such manner as will produce

the s;reatest advantage to all persons iuter^tcd therein
;

and that, without any sinister views whatever/*'

Sec. ±2. Be it further enacted. That no such li-

cense as aforesaid for the sale of real estate, granted

by any of the Courts aforesaid, shall be in force for a

longer term of time than one year from the time when
such license shall have been granted. And no action

by any heir or other person, interested for the recovery

of any real estate, sold under such license, shall be sus-

tained, unless such action shall be brought within the

term of five years after the execution and delivery of

the deed given under such license : Vrovided always,

that minors, and other persons under legal disabilities,

and persons out of the Commonwealth at the time of

such sale, may maintain such action at any time with-

in the term of five years from the removal of their dis-

abilities, or from their return to the Commonwealth, as

the case may be.

Sec. 13. Be it further enacted, That any executor,

administrator, guardian, or other person, licensed by
any of said Courts to make sale of real estate, may ad-

journ such sale, if expedient, for any space of time not

exceeding fourteen days.

Sec. 14. Be itfurther enacted, That after the de-

cease of any person intestate, administration of such

intestate's goods and estate shall be granted unto the

widow or next of kin of such intestate, upwards of

twenty-one years of age, or to both, as the Judge of

Probate shall think fit, within thirty days ; and an in-

ventory taken of all the real estate, goods and chattels,

rigjits and credits of the deceased, within three months,

by three suitable persons, appointed by the Judge of

Probate, and sworn by him to the faithful discharge of

their trust, except in cases where provision is now made
by law for their being sworn in any other manner ; but

when such estate lies more than ten miles from the

place of holding the Court of Probate, to which such

inventory is to be returned, or when any part of such
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estate lies without tlie limits of the county of the Judge
of Probate, who has jurisdiction of the settlemeat of
such estate, it shall be lawful for the Judge of Pro-
bate, or for any Justice of the Peace to appoint such
three persons to take the inventory of the estate so dis-

tant as aforesaid, or so without the county as afore-

said ; and the persons so appointed by said Justice of
the Peace, shall be sworn to the faithful discharge of
their trust by said Justice, who shall also certify the
game, together with the appointment to the said Judge
of Probate ; and such appointment by the Justice of

the Peace, shall be valid and effectual in law. And
after the expiration of thirty days from the death of any
person intestate, in case the widow or next of kin shall

refuse or neglect to take out letters of administration,

being cited before the Judge of Probate for that pur-
pose, if resident within the county, the said Judge of

Probate may commit administration of such estate to

some one or more of the principal creditors, and in

case of their refusal, to such other person or persons

as the said Judge shall think fit. And every adminis-

trator shall, before entering upon the execution of the

trust, give bond to the Judge of Probate, with good
and sufficient sureties, upon condition, among other

things, to make and return a true inventory of the es-

tate administered upon, into the Probate office, withia
three months, and to render an account of administra-

tion within one year from the time of taking adminis-

tration : which bond shall be in the form following:

—

Know all men by these presents, that we

Avithin the Commonwealth of Massachusetts, are holden

and stand firmly bound and obliged, unto

Judge of

Probate of Wills, and for granting administration

within the county of in the

full and just sum of

to be paid to the said

and his successors in said office ; to the true payment
whereof we do bind ourselves and each of us, our and
each of our heirs, executors, and administrators, jointly

and severally, by these presents, sealed with our seals.

Dated the day of in the year
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of our Lord one thousand eight hundred and
The condition of this obligation is such, that if the

above bounden administrator of all and
singular the goods and estate of

deceased, do make or cause to be made, a true and per-

fect inventory of all and singular the real estate, goods
and chattels, rights and credits of said deceased, which
have or shall come to the hands, possession or know-
ledge of the said or into

the hands or possession of any other person or persons

for , and the same so made do exhibit or cause to

be exhibited into the Registry of the Court of Probate

of the said county of at or before

the day of next ensuing
;

and the same goods and chattels, rights and credits,

and all other the goods and chattels, rights and credits

of the said deceased, at the time of death, which
at any time after shall come to the hands and posses-

sion of the said or into the hands
and possession of any other person or persons for the

said do well and truly administer

according to law ; and further do make or cause to be
made, a just and true account of said admin-

istration upon oath on or before the day of

which will be in the year of our Lord
one thousand eight hundred and and all

the rest, residue, and remainder of the said goods and
chattels, rights and credits, which shall be found re-

maining upon the said administration account, (the

same being first examined and allowed by the Judge
for the time being of Probate of Wills and for granting

administrations within the county of

aforesaid,) shall deliver and pay unto such person or

persons, respectively, as the said Judge by his decree

or sentence, pursuant to law, shall limit and appoint

;

and if it shall hereafter appear, that any last will and
testament was made by said deceased, and the executor

or executors therein named do exhibit the same into the

Court of Probate of the said county of

making request to have it allowed and approved ac-

cordingly ; if the said abov^

bounden, being thereunto required, do render and de-

liver the said letter of administration (approbation of



COURTS OF PROBATE. Feb. %% 1818. 639

such testament being first had and made) into the said

Court; then the before written obligation shall be void
and of none eifect, or else shall abide and remain in

full force and virtue.

Sealed and delivered, "> '

in presence of us. 3
Sec. 15. Be it further enacted, That where two

or more persons have letters of administration granted
them of any intestate estate, and one or more of them
take all or the greatest part of such estate into their Pi-'^'^'q^s foi'

hands, and refuse to pay the debts or personal charges inues?^

'^"

of such intestate, or refuse to account with the other
administrator, then, and in such case, it shall be lawful

for such aggrieved administrator to bring his action of
account against the other administrator or administra-

tors, and recover his proportionable share of such in-

testate's estate as shall belong or appertain to him.
Sec. 16. Be it further enacted, 'I'hat when any

person who has died or shall die intestate without the
Commonwealth, shall leave estate of any description

within the same to be administered, any person inter- Particular aa-

ested in such estate shall be entitled to letters Qjf™""^'"*'°"^

administration thereon, in like manner as if such intes-

tate had died within the Commonwealth ; and the

Judge of Probate of any county, wherein such estate

shall be found, shall have power to grant such letters

of administration accordingly, which shall extend to

all the estate of such intestate within the Common-
wealth ; and the same estate shall be settled in the

county where such letters of administration shall have
been first granted ; and after such letters shall have
been granted and notice thereof given by the adminis-

trator in like manner as in other cases, any new letters

of administration on the same estate shall be void.

Sec. 17. he it further enacted, ^T\\?ii SiArmmsiYdiiion

shall not be originally granted upon the estate of any Limited ad-

deceased person after the expiration of twenty years
""

from the death of such person ; nor shall administra-

tion of the goods or estate of any deceased person, not

administered upon by a former executor or administra-

tor, be granted, until it shall evidently appear to the

Judge of Probate, by the oath of the party applying, or

otherwise, that there is personal estate of such deceased
83

iriiuistration?.
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person, to the amount of twenty dollars or upwards, or

debts of the like or greater value due from such de-

ceased person unpaid.

Sec. 18. Be itfurtJipr enacted^ That whenever any
executor or administrator shall die, or be removed

Adminisira- from officc, durins! the pendency of any suit brought
tor^ (le boms , . , • • • • i •, ,i • ^
non. by, or against him, in said capacity, the same suit may

be prosecuted by, or against any administrator de bonis

non, who shall thereupon be appointed, and process

may thereupon issue in due form of law, to compel any
such administrator de bonis non to become a party to

the suit ; and if such administrator de bonis non shall,

after due service of such process, neglect or refuse to

become a party to the suit, judgment may be rendered
against him in the same manner as if he had voluntarily

come in and become a party to the suit, and had there-

in been defaulted or non-suited. And wheu judgment
shall be had in any suit in which an executor or ad-

ministrator is a party, and such executor or adminis-

trator shall afterwards die or be removed from office,

in such case a scire facias may be sued and execution

taken out upon such judgment, either by, or against

any administrator de bonis non, who shall be thereupon

appointed, and any execution, which may have duly
issued upon such judgment, may be perfected by either

of said parties respectively ; and a writ of error to

correct any errors in such judgment, may be brought

in manner prescribed by law, either by, or against such

administrator de bonis non, in like manner as might

have been by, or against the original executor or ad-

ministrator, who was a party to such judgment.

Sec. 19. Be it further enacted^ That every ad-

ministrator shall be held to account with the Judge
of Probate, for the personal estate of the deceased, as

Appiaiseraents the sauic shall bc appraised, unless the said Judge
shall think it will be more for the benefit of the parties

interested, otherwise to dispose of the same ; in which
case the said Judge shall order the same or any part

thereof, to be sold at public auction, or at private sale,

in such manner as he shall determine will best serve

the interest of all parties interested; and the adminis-

trator shall account' for such estate as the same shall

have b«ien sold : Provided always, that such sale shall
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be ordered within the term of three months from the

return of the inventory, and not afterwards, unless the

said Judge of Probate shall, for special reasons, think

proper to allow a further term, not exceeding six

months.
8 EC. SO. Be it further enacted^ That in any case,

where the oath of an executor, administrator, or guar-

dian, is, or maj' be required hy law to he made per-

sonally before the Judge of Probate, to any account ncdimuscadis.

which is to be settled by such Judge, and such execu-

tor, administrator, or guardian, shall be unable, by
reason of sickness, bodily infirmity, or otherwise, to

atfend before such Judge, it shall be lawful for such
Judge, by commission of dedimus potestatem, to author-

ize any disinterested Justice of the Peace to adminis-

ter such oath, a certificate whereof shall be returned to

such Judge, together with such commission and account

and the vouchers to prove the same.
Sec. 2i. Be it further enacted, That whenever it

shall appear to any Judge of Probate, that any debtor

to any estate within his jurisdiction is unable to payi)p|,t<,of;„s„i,

all his just debts, and that it is reasonable that his^'^''sc'''«-

creditors should discharge him from all demands, upon^°"'"

their receiving from him a fair and equitable dividend

of all his estate, it shall he lawful for the executor or

administrator of any deceased creditor, by the consent

and approbation of such Judge, to join with those

creditoi's who may agree in such discharge, and to

sign the same upon such executor or administrator's

receiving a just portion of said debtor's property, to

which the said deceased creditor would have been en-

titled.

Sec. 22. Be it further enacted^ That whenever
any heir or legatee shall be entitled to demand any
distiihutive share or legacy in any estate, the executor Shares re-

or administrator of such estate may, before payment of'^'"^^^*

such distributive share or legacy, require bonds to be

given to himself, if the Judge of Probate shall deem it

reasonable, with such surety or sureties as the said

Judge shall approve, by the parties or any of them who
shall demand payment of such distributive shares or

legacies, with condition, that the party or parties, to

whom the same shall be paid, shall refund a propor-
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tional part of such estate, or otherwise indemnify such
executor or administrator against any demands wliieh

may be made against the testator or intestate respec-

tively.

Sec. 23. Be if further enacted, That in all cases

^"'"'\^"^«^i'- wherein by law bonds are required to be a:iven to any
Judge of Probate, or to be filed in the Probate office, it

shall be the duty of the said Judge first to examine and
approve of such bonds, and upon theh' being so appro-

ved, but not otherwise, tlie said Judge shall order the

same to be filed or recoi dcd in tl.e Probate office.

Sec. 24. Be it further enacted, Tliat whenever in

the settlement of the estate of any person deceased,

there shall be any real estate to be divided among his

or her heirs or devisees, the Judge of Probale having

jurisdiction of the settlement of such estate, shall by
. warrant directed to a committee of three discreet and
disinterested freeholders, wlio shall be under oath,'

cause such real estate, situated in one or more counties

in the Commonwealth, to be divided among the heirs

or devisees of the person deceased, pursuant to his or
Partitions, kc. her Will or to the laws regulating the descent and dis-

tribution of intestate estates, as the case may be ; and
where such real estate cannot be divided among all the

heirs or devisees, or their legal representatives, wifh-

out great prejudice to, or spoiling the whole, the said

Judge may assign the whole to one, or to so many of

the heirs or devisees as the same will conveniently tic-

commodate ; always having due regard to the terms of

any devise there may be in the case, and aiso prefer-

ring males to females, and among the children of the

deceased, elder, to younger sons ; and if any heir or

heirs, devisee or devisees, to wliom any real estate

shall be so assigned, shall not accept the same and
make or secure payments to be made as the said Judge
of Probate shall direct, then and in such case the same
may be so assigned to one or more of the other heirs

or devisees successiv^ely ; in every case the heir or

, heirs, devisee or devisees to whom the same estate

shall be assigned as aforesaid, paying to the other

heirs or devisees, their heirs or assigns, their propor-

tionable shares of the true value thereof on an appraise-

ment to be made by such committee, or giving such
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sufficient security to pay the same, and in such conve-

nient time or times as the said Judge of Probate shall

direct, with lawful interest until paid. And no con-

veyance, made by any heir or devisee, of his or her

interest or estate in the lauds of any testator or intes-

tate, shall take from such Judge of Probate his juris-

diction and authority to divide and assign the real

estate of any testator and intestate among his or her

heirs or devisees, in manner aforesaid.

Sec. 25. Be it further enacted, That when the

Judge of Probate sliall issue such warrant for the pur-

poses aforesaid, or for the assignment of dower in any Estaus severed

such real estate, and such real estate sliall lie in common
and undivided with that of any other person or persons,

the said Judge shall direct the committee named in

such warrant, first to sever and divide the estate of the

deceased from that of such other person or persons, the

said committee fast giving timely notice to all parties

interested in said estates, that they may be present, if

they see fit, at the making of any such divisions.

Sec. S6. Be it further enacted, That such divis-

ion of any such real estate, made as aforesaid, and
accepted by the said Judge of Probate, and recorded Risi'<s of mi-

in the Probate office of the same county, shall be biud-
""^^'

ing on all persons interested
;
provided nevertheless,

that when any minor or any person non compos mentis,

or otherwise incapable to take care of their estates, or

any persons who shall be out of the Commonwealth,
are interested either in the estate of such deceased per-

son, or in the estate with which it so lies in common,
guardians shall be appointed for such minors, per-

sons non compos, or otherwise incapable ; and some
suitable person shall be appointed for such absent per-

sons by tlie said Judge before such division, to repre-

sent and act for them respectively in the making there-

of ; and provided also, that before an order for such

division shall issue, it shall be made to appear to the

said Judge of Probate, that the several persons inter-

ested in such estate, if living within the Commonwealth,
and the attorney, if any, or other suitalde person or per-

sons, appointed as aforesaid, of such as may be absent

from the Commonwealth, have had such due notice of

such partition as the said Judge shall have ordered, and
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Partition com
mittee sworn.

have had opportunity to make their objections to the

same : Provided also, that where an estate is devised,

it shall be lawful for the said Judge to order the whole
or that part of it whereof partition is applied for, to be
divided among the devisees, according to their tnie pro-

portions thereof by said committee.

Sec. 27. Be it further enacted, That every com-
mittee appointed to make division as aforesaid, may be

sworn before the Judge of Probate appointing them, or

before some Justice of the Peace ; and in case there

shall be no Justice of the Peace in the town where
such estate may lie, then before the Town Clerk of

such town ; and a certificate of such oath shall be re-

turned by such Justice or Town Clerk, to the Probate

office from wliich the warrant for such division shall

have issued.

Sec. 28. Be it further enacted, That all such par-

titions of real estate, made, accepted and recorded as

aforesaid, shall be valid in law to all intents and pur-

poses, unless upon the appeal of any party aggrieved

thereby, the same should be reversed or altered by the

Supreme Court of Probate ; but no partition shall be

ordered by any Judge of Probate under this act, when
the proportions of the heirs or devisees, or any of them,

shall be disputable by the tenor of the will in the case,

or any other matter in writing from which it shall ap-

pear that the proportions are uncertain, and ought, in

the opinion of said Judge, first to be legally ascertained.

Sec. 29. Be it further enacted, That when any
messuage, tract of land, or other tenement, shall be of

greater value than the share of any party in any real

Assignments, estatc, to bc divided as aforesaid, and the same mes-
sufige, tract of land, or other tenement, cannot without

great inconvenience be sub divided ; the same may be

assigned to one of the parties only, such party paying

such sum or sums of money to the other parties, who in

consequence thereof have less than their shares of such

real estate so divided, as the committee appointed to

divide the same shall award.

Sec. 30. Be it further enacted, That when any
partition shall be made as aforesaid, and any one or

more of the parties interested in the estate descended

or devised, shall neglect or refuse to pay their just pro-

Validity of

partitions.
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portion of the charges attending the same partition, it

shall be lawful for tbfc said Judge of Probate to issue a

warrant of distress against such delinquent for the warrants of

amount of such proportion and costs of such process :
''^t'^^^*-

Provided always, that an account of such charges be
first exhibited to the said Judge, and the just proportion

of such party so interested, be settled and allowed, such
party having had due notice to be present at the set-

tlement and allowance thereof.

Sec. 31*. Be it further enacted, That in case of any
division and settlement of real estate, pursuant to the

warrant of a Judge of Probate in manner aforesaid, it

shall be lawful for such Judge to order a division of

the reversion and remainder expectant upon the deter-

mination of any estate in dower, in like manner as the

division of the other parts of such estate ; and the di-

vision of such reversion and remainder shall be ordered

and made, either at the same time with the division of

the other parts of such real estate, or upon the deter-

mination of the estate in dower, at the discretion of the

said Judge, whether such estate in dower shall be de-

termined by the decease of the tenant in dower, or by
the voluntary relinquishment thereof, or in any other

manner : That the guardian of any minor, having a

right in reversion or remainder in and to any estate set Estates ia

off to the widow of any deceased person, as and for her

dower, may, with the consent of the Judge of Probate,

having jurisdiction of the settlement of such estate, pur-

chase from the tenant in dower or her assigns, her or

their interest in the same, for the benefit of such minor,

and from his or her personal estate. And all monies,

so applied, may, by such guardian, be charged to such

minor in account ; and all the rents and profits of such

estate shall be credited to the minor, in like manner as

the rents and profits, which arise from his or her other

estate ;
provided always, that it be satisfactorily proved

to the Judge of Probate, that such purchase will be for

the manifest advantage of such minors.

Sec. 32. Be it further enacted, That whenever any
executor or executors of the last will of any person de-

ceased, knowing of their being so named and appointed,

shall neglect to cause such will to be proved and re-

corded, pursuant to the provisions of the sixteenth sec-
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tion of an act, entitled '^Axl act prescribing the manner
Penalty on of devisiiig lancls, tenements and hereditaments/' pass-
execuiois.

^^ ^^^ ^j^^ sixtfi daj of February, in the year one thou-

sand seven hundred and eiglity-four, and such executor

shall incur the forfeiture provided in the same section

of said act, for so neglecting his trust and duty in that

behalf; such forfeiture shall be had and recovered by
any party interested in the estate devised by such will,

and by no other person, by action of debt in the Court

of Common Pleas, holden within and for the county

where such will ought by law to be proved ; and in case

of auch forfeiture being incurred as aforesaid, judgment
may be rendered by the Court for any sum not exceed,

iug sixteen dtdl irs a month, for and during the time of

delay mentioned in the same section of said act.

Sec. 33. Be it further enacted, That in cases

where it shall clearly appear to the Judge of Probate,

either by the consent of heirs at law in writing, or by
Wills proved other Satisfactory evidence, that there is no objection

\ntile9ses.

™"
"^ to tlic probatc of any will being granted, it shall be

lawful for the said Judge, at his discretion, to grant

probate thereof, upon the testimony of one or more of

the three subscribing witnesses required by law, as the

said Judge shall think proper, whether such witnesses

are within the process of the said Judge or otherwise.

Sec. 34. Be it furthev enacted, That every guar-

dian, who shall be hereafter appointed to any minor
having real estate, goods and chattels, rights or cred-

its, shall be requiied to return into the Probate office

a true and perfect inventory of all such real estate,

goods and chattels, rights and credits, within such time

as the Judge of Probate shall order, in like manner as

the trustees of minors, appointed by any last will and
testament, are by law required to do.

Sec. 35. Be it further enacted. That before any
guardian shall transfer or draw from any loan office,

Guai-diansre- bank, iusuraucc office, or other corporation, any loan

office certificate, or share in such bank, insurance office

or other eorporatioji, or any stock (so called) in any
public fund, belonging to the ward of such guardian, it

shall be the duty of such guardian to obtain license so

to do from the Judge of Probate of the county where
such guardian has been or shall be appointed ; and

stricled.
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upon nesjlect thereof, such guardian shall be removed
from office, and shall be considered as having forfeited

his probate bond.

8ec. 36. Be it further enacted, That any Judge
of Probate may dismiss any guardian of a minor, idiot. Gum (iians may

Hon compos or lunatic person, or of persons who spend '''^ **'^'^'*'^ *

their estates by excessive drinking, idleness, or de-

bauchery, whenever it shall appear to the said Judge,

that necessity or expediency require the same, and to

appoint some other guardian in his place : Provided
always^ that no such guardian shall be dismissed as

aforesaid, before he shall have had notice, in writing,

from said Judge, fourteen days at least before the timo

of hearing, to appear and show cause why he should

not be so dismissed.

Sec. 37. Be it further enacted^ That all persons

who are or may be constituted Trustees of any estate,

real, personal or mixed, belonging to minors or other

persons, to whom such estate has been or may be de-

vised, in trust for such minors or other persons, by the

last will and testament of any person, shall, except in

the cases hereinafter mentioned, give bond to the Judge Duties of Tras

of Probate of the county in which such last will and^^^"

testament has been or shall be proved, approved and
allowed, with sufficient surety or sureties within tho^

Commonwealth, in such sum as the said Judge shall

order, conditioned for the faithful execution of such
trust according to the true intent and meaning of the

testator, and that the trustee shall make a true and
perfect inventory of the real estate, goods and chattels,

rights and credits of such minors or others, to be re-

turned filed and recorded in the Probate office of such
county, at such time as the said Judge shall order, and
that the said trustee will annually render an account to

the said Judge of the annual income and profits there-

of, and at the expiration of such trust will adjust and
settle his accounts with the said Judge, and will pay
and deliver over all balances and sums of money or

other property that may be due, and give possession

of the other estate belonging to such minors or others

with which such trustee may have been entrusted :

Provided nevertheless, that no trustea, so long as he
83
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shall continue faithfully to execute the trust, shall be
oblis^ed to give boud as aforesaid, in any case in which
the testator in his last will shall have directed or re-

quested that such bond should not be 2,iven, nor in any
casCj in which all the cestui que trusts being of full

age and legal capacity shall signil^ to the Judge of

Probate his or her request that such bond should not

be taken : *lnd provided also, that no person appointed

a trustee before the passing of this act, and having

entered upon the execution of the trust without having
given bond as aforesaid, shall be obliged to give such
bond or be subject to any of the requirements of this

act, unless, after being cited to appear before the said

Judge upon complaint in writing, it shall appear to the

said Judge, upon a full hearing, that it is necessary that

such bond should be given in order to secure the faith-

ful execution of such trust : And provided also, that

such bond shall not be required of any such trustee

who entered upon the execution of his trust before the

passing of an act, entitled "An act requiring the trus-

tees of the property of minors and others to give bond
in certain cases," made and passed on the twenty-fifth

day of February, in the year of our Lord one thousand
eight hundred and eleven, and who has continued and
shall continue faithfully to execute his trust : And
provided also, that nothing in this or in either of the

following sections shall be construed to take away any
of the powers which are now by law vested in the Su-
preme Judicial Court.

Sec. 38. Be it JiirtJier enacted. That any person

who has been or shall be constituted a trustee as afore-

said, and who shall neglect or reftise to give bond as

Trustee Bonds, aforesaid, shall be considered as having declined the

acceptance of such trust; and the trustee or trustees

wiio may be appointed by the Judge of Probate as is

hereinafter provided, shall and may thereupon be au-

thorized to demand and receive of the trustees origin-

ally appointed as aforesaid, all such estate as may have

come to their hands by virtue of such trust, and to

manage, pay and deliver over such property to said

minors and others, in the same manner and under the

same restrictions, obligations and duties as guardians

are now by law obliged to do. z
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Sec. 39, Be it further enacted, That any trustee

appointed either by the testator as aforesaid or by the

Judge of Probate, shall, upon request in writing to the Trustees may

said Judge, be permitted to resign the trust, first ae-^'^^'''"

counting for, and paying and delivering over such estate

as shall have come to his hands by virtue of such trust,

to such other person as the said Judge shall appoint a

trustee in his stead : Provided alicays, that no such

resignation, except in the case of an executor or admin-

istrator who shall succeed to such trust upon the de-

cease of his testator or intestate, shall be accepted and

allowed, unless it sliall clearly appear to the said Judge
to be expedient and proper.

Sec. 40. Be it farther enacted, That in case any

person, who has been or shall be appointed a sole Ti-ustees may

trustee, or any two or more persons, who have been or

shall be appointed joint trustees in any last will, no

provision being therein made for perpetuating such

trust, and such sole trustee or any one or more of such

joint trustees shall decline the acceptance of the trust,

or shall die either before or after having accepted the

trust, or shall neglect or refuse to comply with the pro-

visions of this act, the respective Judges of Probate

shall, after notice to the cestui que trusts, appoint one

or more suitable persons to be trustee or trustees in'the

place of the trustee or trustees, so dying or declining

to accept as aforesaid ; and any trustee or trustees ap-

pointed by the Judge of Probate shall be holden and
bound by the provisions of this act, in the same manner
as if he or they had been so appointed in and by such

last will ; and the estate, so given in trust by such last

will, shall vest in the trustee or trustees, so appointed

by the said Judges of Probate, in like manner to all

intents and purposes as the same vested in the original

trustee or trustees under such last will.

Sec. 41. Be it further enacted, That when any trus-

tee, appointed either by any testator or by any Judge of 'J'"^t''ps may

Probate, shall, in the opinion of the Judge of Probate,
'^^'^°'''* •

be disqualified for the discharge of the trust, by becom-
ing nom compos mentis or otherwise incapable or evi-

dently unsuitable for the execution of such trust, it shall

be lawful for the said Judge, after notice to such trus-

tee, and the parties intoiested in the trust estate, to
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remove such trustee, and to appoint and substitute an-

other in his stead. And whenever any person shall be
appointed and substituted as a trustee by the Judge of

Probate as aforesaid, in the place of any former trustee,

who may either have been removed from oifice, or have

deceased, or have declined or resigned the trust as afore-

said, the person so appointed and substituted by the

said Judge shall give bond w^ith sufficient surety or

sureties, and shall be held to perform all the duties

prescribed in the thirty -seventh section of this act.

Provided however, that it shall be in the discretion of

the said Judge to direct an inventory to be made and
returned, or not, by such new trustee, who in no man-
ner whatever shall be deemed a trustee or authorized

to act as such until such bond shall be given.

Sec. 42. Be itfurther enacted, That whenever the

sureties in any bond given to the Judge of Probate

shall be evidently insufficient for the purposes of

Sufficiency of sucli boud, the Supreme Court of Probate, on the
Bonds.

petition of any person interested, and after due no-

' tice to the principal and sureties on such bond, shall

have authority to require from time to time new
bonds, with sufficient surety or sureties in the case ;

and whenever any surety or sureties on any bond giv-

en to the Judge of Probate, shall, at any time after

six years from the date of such bond, petition the Su-

preme Court of Probate, that he or they may be dis-

charged from any further responsibility upon such bond,

the said Court, after due notice to all persons interest-

ed, may, in their discretion, discharge such surety or

sureties from all further responsibility on such bond.

And the said principal or principals shall, in all such

cases, be required to procure other sufficient surety or

sureties upon such bond, or upon a new bond to be giv-

en to the Judge of Probate for the purpose, to the sat-

isfaction of said Court. And if such principal or prin-

cipals shall not, within such time as shall be ordered

by said Court, give such new bonds as may be re-

quired by virtue hereof, he, she or they shall be

removed from their trust, and some other person or

persons shall be appointed in his, her or their stead.

Sec. 43. Be it further enacted, That any bonds

given pursuant to this act, may be put in suit by order
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of the Judge of Probate, to whom the same shall have
been given, for the benefit either of all or any of the

minors or other persons interested in the estate given
'^'"«'^*^J°"<''*

in trust as aforesaid ; and the proceedings in such case

shall be the same as in the cases of suits on other Pro-
bate bonds.

Sec. 4tI?. Be it further enacted, That any person

aggrieved by any order, sentence, decree, or denial of

any Judge of Probate, upon any matter touching such Appeals in

trusts as aforesaid, may appeal tht^refrom, as in any*'"^^'''^*^***'^'

other case of an order, sentence, decree, or denial of a

Judge of Probate. And the Supreme Court of Pro-
bate and the Judges of Probate, respectively, may in

their discretion award reasonable costs to either or both
parties, in all those cases where justice shall require

it, and shall grant execution therefor.

Sec. 45. Be it further enacted, That this act shall

be in force from and after the first day of July next

;

and that from and after that day the several acts and
parts of acts hereinafter mentioned be, and the same
are hereby declared to be repealed ; that is to say

—

the proviso contained in the fifth section of an act, en-

titled *^ An act directing the descent of intestate estates

and for empowering the Judges of Probate to make par- Acts repeaiea

tition in certain cases,^' passed on the ninth day of
March, in the year of our Lord one thousand seven
hundred and eighty-four ; and also all the parts of the

same act subsequent to the said proviso, except so

much thereof as relates to advancements therein men-
tioned ; and also the tenth section of an act, entitled
*• An act empowering the Judges of Probate to appoint
guardians to minors and others,'' passed on the tenth

day of the same month ; and also, an act, entitled "An
act for establishing Courts of Probate," passed on the

twelfth day of the same month ; and also an act, enti-

tled " An act authorizing Judges of Probate to dismiss

Guardians from their guardianship in certain cases,"

passed on the first day of March, in the year of our Lord
one thousand seven hundred and ninety ; and also an act,

entitled ^' An act for the settlement of estates of persons
deceased wherein Judges of Probate may be interest-

ed," passed on the sixteenth day of February, in the

year of our Lord one thousand eight hundred and elev-
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en ; and also an aet, entitled '»' An act requiring the

trustees of the property of raiuors and others to give

bond in certain cases/' passed on the twenty-fifth day
of the same month ; and also an act, entitled ^» An act

authorizing Judges of Probate in certain cases to alter

the times appointed by law for holding Probate Courts

and to continue any process or proceedings therein,''

passed on the twenty- seventh day of February, in the

year of our Lord one thousand eight hundred and
twelve ; and also an act, entitled ^* An act to authorize

the Justices of the Supreme Court of Probate to grant

appeals in certain cases," passed on the twenty-second

day of June of the same year ; and also an act, entitled

^^ An aet further regulating suits hj and against exec-

utors and administrators," passed on the twenty-sixth

day of February, in the year of our Lord one thousand

eight hundred and thirteen.

[Approved by the Governor, February 21, 1818.]

CHAP. CXCL

An Act regulating the management and drawing of Lot-

teries in certain cases, w^ithin this Commonwealth.

Seg. 1. JjE ii enacted by the Senate and House of

Rejjresentatives, in General Court assembled, and by

MaynotseiiorZ/je authority of the same, That it shall not be lawful

eja Louery f^r any persoH within this Commonwealth, from and
xfckets. after the passing of this act, to have in possession any

ticket or paper, purporting to be the number of any

ticket or part of any ticket, of any lottery not granted

or permitted by this Commonwealth, with intent to sell,

negotiate or dispose of the same, or to sell, negotiate or

advertise in any way whatever, any such ticket or part

of a ticket, or in any way or manner to advertise or

make public, or aid or assist in advertising or making
public, any scheme or class of any lottery, not granted

or permitted to be drawn, by this Commonwealth ; or

as agent, factor, broker or attorney for, or on behalf of

any other person or persons, to aid, assist, or in any

way to have any concern with any other person or per-


