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A recent Appeals Court decision, 
Commonwealth v. Diemer, 57 Mass. 
App. Ct. 677 (2003), discussed the 
consular notification requirements 
that must be accorded foreign nation-
als under certain circumstances. This 
special issue of CJN is intended to 
familiarize law enforcement officials 
with the procedures that must be fol-
lowed when a foreign national is ar-
rested or detained.  
 

Federal, state and local law enforce-
ment officials are required by the Vienna 
Convention on Consular Relations 
(Vienna Convention) and related interna-
tional agreements to inform all arrested 
or detained foreign nationals that they 
have the right to contact their nations’ 
consulates in the United States. If the 
arrested or detained foreign national 
then requests that his or her consulate 
be notified, law enforcement must take 
the necessary steps to do so.   

In addition, certain countries require 
that their consular officials be notified of 
the arrest or detention of their foreign 
nationals, regardless of the national’s 
particular wishes.  In that case, state and 
local officials must ensure that appropri-
ate notification is made. These require-
ments stem from federal law, which re-
quires state and local governments to 
comply with the provisions of interna-
tional treaties.  
                                        
“Foreign National” Defined 

A “foreign national” is any person 

who is not a United States citizen. All for-
eign nationals are entitled to consular 
notification and access regardless of 
their visa or immigration status in the    
U.S. All aliens, persons with resident 
alien registration cards (green cards) and 
undocumented or illegal aliens must be 
given their consular rights. 

 
Determining Nationality 

A foreign national may present a for-
eign passport or an alien registration 
document as identification.  If an individ-
ual presents a document that indicates 
birth outside the U.S. or claims to have 
been born outside the U.S., he or she 
may be a foreign national. The State De-
partment advises that if an individual 
claims to be a U.S. citizen, law enforce-
ment can generally rely on that state-
ment and assume that consular notifica-
tion is not required. If there is reason to 
question whether an individual is a U.S. 
citizen, further inquiry about nationality 
may be necessary to decide whether any 
consular notification obligations apply. 
                                        
Responsibility for Notification 

The Vienna Convention requires 
“competent authorities” to notify foreign 
nationals of their consular rights. The 
State Department advises that the law 
enforcement officers who actually make 
an arrest or who assume responsibility 
for a foreign national’s detention are the 
“competent authorities” who should ordi-
narily make the notification.  In the case 

 
(Continued on page 2) 

Volume 1,  Spec ia l  I ssue 

Consular Notification Requirements:  
Arrest or Detention of  Foreign Nationals 

November  2003 

CRIMINAL JUSTICE news 

About This Special Issue 
 
The information provided in this 
newsletter is based on the United 
States Department of State publica-
tion, Consular Notification and Ac-
cess: Instructions for Federal, 
State, and Local Law Enforcement 
and Other Officials Regarding For-
eign Nationals in the United States 
and the Rights of Consular Officials 
to Assist Them.         

 
That publication may be accessed 
at http://travel.state.gov/
consul_notify.html and includes, 
among other things, an overview of 
the law, answers to frequently 
asked questions, a list of manda-
tory notification countries, transla-
tions of the consular notification 
statements into many languages 
and contact numbers for all the 
foreign embassies or consulates.   

 
The Attorney General’s Office en-
courages any agency that may ar-
rest or detain foreign nationals to 
obtain these materials and become 
familiar with the requirements of 
the law. 



(Continued from page 1) 
of a mandatory notification country, the 
foreign national should always be told 
that the consulate has been notified.  

 
Arrest and Detention Defined 

A foreign national is entitled to con-
sular notification if the national is 
“arrested or committed to prison or to 
custody pending trial or is detained in 
any other manner.” Upon an arrest, state 
or local law enforcement officials must 
inform a foreign national of his or her 
consular rights.  

While there is no explicit exception 
for short detentions, the State Depart-
ment does not consider consular notifica-
tion necessary when a foreign national is 
detained momentarily, e.g., during a traf-
fic stop for a citation or accident investi-
gation. On the other hand, requiring a 
foreign national to accompany a law en-
forcement officer to a place of detention 
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may trigger the consular notification re-
quirements, particularly if the detention 
extends for a number of hours or over-
night. The longer a detention continues, 
the more likely it is that consular notifi-
cation is required. In addition, if a for-
eign national is detained in a hospital 
pursuant to governmental authority (law 
enforcement, judicial, or administrative) 
and is not free to leave, the State De-
partment advises that he or she must 
be treated as if in detention, and consu-
lar rights given.   

 
Effect of Giving the Miranda Warning 

Consular notification is required by 
international law and should not be con-
fused with the Miranda warning.  Ac-
cordingly, consular rights must be pro-
vided to arrested or detained foreign 
nationals, in addition to any Miranda or 
other warnings that are required.    Like- 
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Special  
Issue Model Language for Consular Notification 

 
The State Department suggests that law enforcement officials use the following language when notifying 
detained or arrested foreign nationals of their consular rights: 
 
 

When notification is at the foreign national’s option -  
“As a non-U.S. citizen who is being arrested or detained, you are entitled to have us notify your 
country’s consular representatives here in the United States. A consular official from your coun-
try may be able to help you obtain legal counsel, and may contact your family and visit you in 
detention, among other things. If you want us to notify your country’s consular officials, you can 
request this notification now, or at any time in the future. After your consular officials are noti-
fied, they may call or visit you. Do you want us to notify your country’s consular officials?” 
 
When notification is mandatory - 
“Because of your nationality, we are required to notify your country’s consular representatives 
here in the United States that you have been arrested or detained. After your consular officials 
are notified, they may call or visit you. You are not required to accept their assistance, but they 
may be able to help you obtain legal counsel and may contact your family and visit you in de-
tention, among other things. We will be notifying your country’s consular officials as soon as 
possible.” 

 

Countries with  
Mandatory Notification 

Algeria 
Anguilla 

Antigua and Barbuda 
Armenia 

Azerbaijan 
Bahamas 
Barbados 
Belarus 
Belize 

Bermuda 
British Virgin Islands 

Brunei 
Bulgaria 

China 
Costa Rica 

Cyprus 
Czech Republic 

Dominica 
Fiji 

Gambia 
Georgia  
Ghana 

Grenada 
Guyana 

Hong Kong 
Hungary  
Jamaica 

Kazakhstan 
Kiribati 
Kuwait 

Kyrgyzstan 
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Consular Notification Requirements 
consider it necessary to give notification. 

 
Form of Notification to the              
Foreign National and the Consulate 

Consular notification to the foreign 
national may be made orally or in writing.  
Written notification may be helpful, par-
ticularly if the foreign national does not 
clearly understand English. The State 
Department publication includes transla-
tions of the two notification statements 
into a number of foreign languages.  Re-
gardless of the form of the notification, 
the State Department recommends that 

a written record of the notifi-
cation be maintained. 
Should the foreign national 
wish to contact his or her 
consulate, telephone access 
alone may not be sufficient.  
Adequate arrangements 
must be made to ensure that 
the foreign national is actu-
ally able to contact consular 
officials, and the State De-
partment suggests that law 
enforcement officers be able 
to confirm that contact was 
in fact made.  Similarly, for 
mandatory notification coun-
tries, law enforcement offi-
cials must ensure that notifi-
cation occurs.  Notification 

to the consulate may be communicated 
orally or in writing.  A suggested facsim-
ile notification form is included in the 
State Department booklet. 

 
Information Provided to the Consulate 

Generally, law enforcement officials 
may use their discretion in deciding how 
much information to provide to a foreign 
national’s consulate, consistent with pri-
vacy considerations and the applicable 
international agreements.  Under the Vi-     
                                       (Continued on page 4)                                            

Special  
Issue 

(Continued from page 2) 

wise, consular rights must be given even 
in those situations when Miranda warn-
ings are not required.   
 
Timing of Rights 

The Vienna Convention requires that 
a foreign national be notified of the right 
to consular assistance “without delay.”  
The State Department considers this to 
mean that there should be no deliberate 
delay, and that the national should re-
ceive his or her consular rights as soon 
as reasonably possible under the circum-
stances.  Likewise, notifica-
tion to the consulate 
(whether at the request of 
the foreign national or be-
cause notification is manda-
tory) should occur “without 
delay.”  The State Depart-
ment normally expects notifi-
cation to consular officials to 
be made within 24 hours, 
and certainly within 72 
hours.  In case of an emer-
gency (such as death or seri-
ous accident), efforts should 
be made to contact consular 
officials outside of the consu-
late’s normal business 
hours.   

If law enforcement offi-
cials fail to provide consular notification 
at the time of an arrest or detention and 
the foreign national is still in custody, law 
enforcement officials should provide con-
sular notification as soon as they be-
come aware that the necessary proce-
dures were not followed.  If the foreign 
national has already been released but is 
still involved in proceedings related to 
the detention, the State Department rec-
ommends that he or she be advised of 
the possibility of consular assistance.  If 
proceedings against the foreign national 
have ended, the Department does not 

Countries with  
Mandatory Notification 

Malaysia 
Malta 

Mauritius 
Moldova 
Mongolia 
Montserrat 

Nigeria 
Philippines 

Poland  
Romania 
Russia 

St. Kitts/Nevis 
St. Lucia 

St. Vincent/Grenadines 
Seychelles 

Sierra Leone 
Singapore 
Slovakia 

Tajikistan 
Tanzania 

Tonga 
Trinidad and Tobago 

Tunisia 
Turkmenistan 

Turks and Caicos Islands 
Tuvalu 
Ukraine 

United Kingdom 
U.S.S.R. 

Uzbekistan 
Zambia 

Zimbabwe 

Consular notification 
should not be confused 

with the Miranda 
warning.  Consular 
notification must be 

given because of 
international legal 
requirements, so a 

foreign government can  
provide its nationals   

with whatever consular  
assistance it deems 

appropriate. 



Page 4  

Consular Notification Requirements 
 
(Continued from page 3) 

enna Convention, reasons for the deten-
tion do not have to be provided in the ini-
tial communication.  If a consular official 
insists that he or she is entitled to infor-
mation about a foreign national that the 
foreign national does not wish disclosed, 
the State Department can provide guid-
ance on how to proceed. 

 
Consular Access and Assistance 

The actual services provided by a 
consulate may vary depending on sev-
eral factors, including the foreign coun-
try’s level of representation in the United 
States and available resources.  Consu-
lar services may include speaking with or 
visiting the foreign national, assisting in 
arranging legal representation, monitor-
ing the progress of the case, speaking 
with prison authorities and maintaining 
contact with the foreign national’s family.  
Consular officials are entitled to visit the 
foreign national, although state and local 
law enforcement may impose reasonable 
regulations on the time, place and man-
ner of the visits.  As a general rule, con-
sular officials are entitled to meet pri-
vately with foreign nationals; such con-
versations, however, may be observed 

Special  
Issue 

 
 
 

for security reasons.  The State Depart-
ment urges law enforcement authorities 
to grant consular officials liberal access 
to foreign nationals, granting the official  
every courtesy and facility consistent 
with local law and regulations. 

 
Death of a Foreign National 

The Vienna Convention also im-
poses certain notification requirements 
when a foreign national dies in this coun-
try.  In that instance, the appropriate 
state or local authority must notify the 
consulate of the foreign national’s death. 

 
Treatment of United States Citizens in 
Foreign Countries 

The consular notification requirement 
applies to United States citizens in for-
eign countries just as it applies to foreign 
nationals in this country.  In general, law 
enforcement officials should treat a for-
eign national as they would want an 
American citizen to be treated in a similar 
situation in a foreign country. This means 
prompt, courteous notification to the for-
eign national of the possibility of consular 
assistance so that the consulate can pro-
vide whatever services it deems appro-
priate. 

 
CRIMINAL  JUSTICE  news  is a 
publication of the Massachusetts 
Attorney General’s Criminal Justice 
Policy Division.  It is intended to 
provide objective information to 
criminal justice professionals and 
those with an interest in the field by 
focusing on news, trends, pro-
grams, current issues and accom-
plishments that will enhance the 
ability to understand and make 
informed criminal justice policy de-
cisions.         

The information contained in  
this publication does not represent 
the views or opinions of the Attor-
ney General.  
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Summary of  Requirements Pertaining to Foreign Nationals 
 
• Arrested or detained foreign nationals must be advised of their right to have consular officials notified 
 
• In some cases, the nearest consular officials must be notified of the arrest or detention of a foreign 

national, regardless of the national’s wishes 
 
• Consular officials are entitled to access to their nationals in detention and are entitled to provide con-

sular assistance 
 
• When a government official becomes aware of the death of a foreign national, consular officials must 

be notified 

Additional inquiries may be directed to the Office of the Assistant Legal Adviser for Consular Affairs, L/CA, Room 
5527A, U.S. Department of State, Washington, DC 20520, (202) 647-4415, fax: (202) 736-7559.  Urgent telephone 
inquiries after regular business hours may be directed to the State Department Operations Center, (202) 647-1512. 


