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ACTS
Passed at the Session begun and held at Boston,

ON the Twenty-ninth day of December, A. D.

1758.

CHAPTEK 10.

AN ACT TO ENABLE CREDITORS TO REC[IE] [£7]VE THEIR JUST DEBTS
OUT OF THE EFFECTS OF THEIR ABSENT OR ABSCONDING DEBTORS.

Preamble.

1748-49, chap. 6.

1753-54, chap. 28.
14 Mass., 160.

Goods and ef-

fectsof abscond-
ing debtors to be
attached.

16 Mass., 323.

And subject to
execution.

99 Mass., 531.

Agent, &c., of ixn

absent debtor to
be summoned to
court in case no
effects appear.

Trial thereupon
to be bad.

For the better preventing of frauds and deceit, too often designed

and practiced by ill-minded debtors, in betrustiug and depositing their

goods and effects in the hands of others with intent to, reserve and
secure them to their own use and defeat their creditors of their just

dues, absconding or withdrawing themselves out of this province, or

not being within this province or to be come at, and their goods and
effects concealed so as they cannot be attached and made liable to the

payment of their creditors by the ordinary process of law,

—

Be it enacted by the Governoiir^ Council and House of Representatives^

[Sect. L] That it shall and may be lawful for any person [i][e]n-

titled to any action of debt, detinue, account, covenant or case, in

trover, indebitatas assumsit, or on express contract against any person
absconding or absent out of this province, to cause the goods and estate

of such absconding or absent person to be attached, in whose hands or

possession soever the same are or may be found ; and the attaching of
any part thereof shall secure and make the whole that is in such per-

son's hands liable in the law to respond the judgment to be recovered

upon such process, if so much there be, and no further, and shall be
subjected to be taken in execution for satisfaction thereof, or so far as

the value thereof will extend, and the person in whose hands the}' are

shall expose them accordingl}'.

And be it furtlier enacted,

[Sect. 2.] That where no goods or effects of such absent or abscond-
ing person in the hands of his attorney, factor, agent or trustee shall

be exposed to view or can be come at so as to be attached, it shall and
may be lawful[l] to and for any person [i][e]ntitled to any of the

aforesaid actions to file a declaration against such absent or absconding
person in the clerk's office of the inferiour court of common pleas in the

same county where such factor, agent or trustee lives, therein particu-

larly setting forth his debt and damage, how and for what cause it

arises, and to cause the attorne}', factor, agent or trustee of such absent

or absconding person to be served with a summon [s] out of the office,

annexed to the said declaration, fourteen da3's before the sitting of the

court, for his appearance at such court ; which, being duly served, and
return thereof made under the officer's hand, shall be sufficient in the

law to bring forward a tr[y][i]al without other or farther summons,
unless the principal be an inhabitant or hath for some time had his

residence within this province, in which case a like summons, with an
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attested copy of the declaration annexed, shall also be left at his dwell-

inij-house, lo(1o;ing or place of his last and usual abode fourteen days

before the sitting of the court ; and such attorney, factor, agent or

trustee, upon liis desire, shall be admitted to defend the suit on behalf

of his principal throughout the course of the law, and an imparlance Two imparian.

shall be granted of course at two terms successively, that he may have cp^ to be grant.

[a?(] opportunity U) notify his principal thereof, and at the thinl term,

without special matter aliodired and allowed in bar, abatement or further

continuance, the cause shall peremptorily come to tr[y][i]al, and if

judgment he rendered for the plaintif[/J, all the goods, elfects or credits Goods in rach

of such absent or absconding person in the hands of such attorney, glilijccuocxe-

factor, agent or trustee, which were in his hands at the time of his cuUononajudg.

being served with the summons and declaration aforesaid, to the value
°"'°

of such judgment, if so much there be, shall be liable and subjected to

the execution granted upon such judgment for or towards satisfying

the same, and, from the time of serving the summons as aforesaid, shall

be liable and secured in the law in his hands to answer the same, and
may not be otherwise disposed of or converted.

Provided^ nevertheless,—
And be it enacted,

[Sect. 3.] That if upon summons being served as aforesaid, the Proviso,

supposed attorney, factor, agent or trustee shall come into court at the

first term and declare that he had not in his hands at the time of the

service of such summons, any goods, effects or credits whatsoever of
the absent or absconding person, and shall submit to an examination
upon oath respecting the same ; and if upon such examination it shall

appear to the satisfaction of the justices of the court that he had not
any goods, effects or credits whatsoever of the absent or absconding
person in his hands at the time of his being summoned as aforesaid,

then in every such case the plaintif[/J shall become nonsuit, and shall

pay to him who was summoned as attorney, factor, agent or trustee his

reasonable costs, to be taxed in common form b}' the justices of the
court.

And be it further enacted,

[Sect. 4.] That if any attorney', factor, agent or trustee, being Aprcnta not np.

served with summons and declaration as aforesaid, shall not appear at tjrst 'tcnn' sJc",

the first term, and then either acknowledge himself to have had in his '•'i'''^ 'o P"y

hands some goods, effects or credits of the absent or absconding per-

son at the time of the service aforesaid, and thereupon pray that he
ma}' be admitted to defend the action, or otherwise submit himself to

an examination upon oath as aforesaid, he shall be liable to pay to the
pla[/]ntil"[/] all such costs as shall arise upon his suit, to be taxed by
the justices of the court before which the action shall be brought.
And be it further enacted,

[Sfxt. .5.] Tliat in case any attorney, factor, agent or trustee, from Exeention to ho

and after the time of his being serve<l with summons and declaration as
prni7cr°cood'8"'''

aforesaid against his principal, being an absent or absconding person, and estate la

shall transfer, remit, dispose of or convert any of the goods, eflects or
*"****

credits of such absent or absconding person in his hands at the time of
such service, so that tliere shall not be sufficient to satisfy the judgment,
the debt being afterwards ascertained by judgment of court, or that
shall not discover, expose and subject the goods, effects or credits of
such absent or absconding person[s] in his hands to l)e taken in execu-
tion for or towards the satisfaction of the judgment so far as what were
in his hands at the time of said service will extend, shall l)c lia])le to
satisfy the same of his own projjcr goods and estate, and as of his own
debt ; and a writ of scire facias may be taken out of the same court
and served upon him as the law directs, to appear and shew cause, if
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on oath.

Proviso.

any he have, to the contrary, where, upon default of appearance or

Agent to be put refusal to disclose upon his oath, which oath the justices of such court

are impowered to administer, what goods, eflects or credits of the

absent or absconding person are in his hands, and to what value, then

judgment shall be entred up against him of his own proper goods and
estate, and execution be awarded accordingly.

Provided, nevertheless,—
And he it enacted,

[Sect. 6.] That if it shall appear that the attorney, factor, agent or

trustee so summoned as aforesaid, and having in his hands at the time

of such summons an}' goods, effects or credits of the absent or abscond-

ing person, hath not any ways remitted, disposed of or any waj^s con-

verted the same after the summons being served on him as aforesaid

;

but that he hath discovered, exposed and subjected them to be taken in

execution to satisfy the judgment recovered against the absent or

absconding person as aforesaid, then the party who commenced the

suit shall pay such attorney, agent, factor or trustee his reasonable

costs, to be taxed in common form by the justices of the court from
which the scire facias issued as aforesaid.

And he it further enacted,

[Sect. 7.] That the goods, effects or credits of any absent or

absconding person so taken as aforesaid by process and judgment of

law out of the hands of his attorney, factor, agent or trustee by any of

his creditors, shall fully acquit and forever discharge such attorney,

factor, agent or trustee, his executors or administrators, of, from and
against all actions and suits, damages, payments and demands whatso-

ever, to be asked, commenced, had, claimed or brought by his principal,

his executors or administrators, of and for the same ; and if any attor-

ney, factor, agent or trustee shall be molested, troubled or sued by his

principal for anything by him done in pursuance of this act, he may
plead the general issue and give this act in evidence.

Provided, nevertheless,—
[Sect. 8.] That any absconding or absent person against whom

judgment shall be recovered as aforesaid, shall be [i][e]ntitled to a

review of the same at any time within three years after such recovery.

\^Passed Fehruary 13
;
published February 14, 1759.

Agent to be ac-

quitted and dis-

charged.

Provleo.

CHAPTEE 11.

AN ACT TO CONFIRM AND RENDER EFFECTUAL AN AGREEMENT BE-
TWEEN SUNDRY PERSONS CLAIMING PROPERTY AND INTEREST IN
THE COMMON AND UNDIVIDED LANDS IN A NECK OF LAND IN FRAM-
INGHAM, IN THE COUNTY OF MIDDLESEX.

Preamble. Whereas John Pike, Joseph Bixbee, Samuel Lamb, Timothy Pike,

Joseph Bixbeo, Jun"^., Benjamin Barnard, Samuel Frost, Richard Mel-
lin, Isaac Fisk, \_George*'\ Walknp, Benjamin Whitney, Mark Whitney,
Daniel Haven, Nathan Carter, Abraham Pike, Joseph Buckminster,
EsqM., Joseph HaA'en, Esq^""^., John Farrar, Moses Pike, Daniel Stone,

Thomas Brown, Noah Eaton, Peter Jenison, Thomas Winch, Jun'.,

David Haven. Jainc\=! Haven, Isaac Haven, Joseph Cozens, Silvanus

Hemingway, Ralph Hemingway, Thomas Winch, James Haven, Jun''.,

Ebenezer Hemingwaj', John Winch, Squier Haven, Micah Gibbs, Ben-
oni Prat, Ebenezer Hagar, Ezekiel How, Jonathan Edmonds, David

Parchment mutilated by to'oc.


