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writing, under the hand of any justice of the peace for any county in

the province, shall be delivered to the clerk who issues tlie execution,

setting forth that at the date of said certiticate the porsou or persons

on whose behalf execution is ap|)ly'd for is then out of the province or

emplo3'[e]'d in his majesty's service as aforesaid.

[Sect. 2.] This [bill] [art] to ])e in force till the last day of LimitaUon.

March, one thousand seven hundred and sixty-two, and no longer.

[^Passed April 24
;
published April 25, 1759.

CHAPTER 37.

AN ACT IN ADDITION TO "AN ACT RELATING TO EXECUTORS AND
ADMINISTRxVTORS."

Whereas some doubts and questions have arisen upon the construc-

tion of some parts of an act, intitled " An Act relating to executors and Preamble,

administrators," whether b}- force of the same, real estates of the testators ito3-4, chap. 12,

and intestate[s] may be taken in execution for the satisfaction of the
*^^'*'^'''-

judgments recovered against their estate in the hands of their executors

and administrators, and in what manner the same should be levied, and
whether executors and administrators, who by neglecting to raise money
out of the assetts l\v sales of personal estate, or real estate if need be,

shall subject the estates of their testators or intestates to the cost and
loss that must attend such a method of paying debts, shall be deemed
guilty of waste or breach of trust,

—

Be it enacted by the Governolii^r, Council and House of Represent-
atives,

[Sect, 1.] That the real estates of any testators or intestates are Estatos of testa.

anil shall be liable to be taken and levied upon l)}- any execution issu- lauVM-iUe'to"
ing upon judgments recovered against executors or administrators in ixecution, itc.

such capacit}-, being the proper debts of the testators or intestates, ni9-2o, chap. 9,

and that the method of levying, ai)prai[s][z]ing, recording, and right

of redemption shall be the same as by law is provided respecting other

real estates levied upon and taken in execution.
And be it further enacted,

[Sect. 2.] That when any executor or administrator shall neglect NcK'wt of fx«-

or unreasonably dela}' to raise mone}' out of his testator's or intestate's ministra'toi"

"

estate, b}- collecting the deists due to the estate, and selling the per- ^^fmi-'J waste,

sonal estate, or the real estate (if need be, and he has power or can
obtain leave to sell the same), or shall neglect to pay what he has in his

hands, and b}* such neglect or delay shall subject his testator's or intes-

tate's real or personal estate to be taken in execution, the same shall

be deemed waste in him and unfaithful [I] administration.

And ichereas, it sometimes may happen that the estate taken b}- Preamble,

execution as aforesaid, or sold b}' virtue of a licence from the superi-

o[M]r court, has been specially devised by the testator to one or more
persons, who by means of such levying or sale ma}' be deprived of his

or their legac}' or devise ; therefore,

—

Be it further enacted,

[Sect. 3,] That whenever any testator in and by his last will and R<'ni ef«-ite or
CllUttCIH of t4.*8»

testament hath given or shall give an}' chatt[lcj[('/]s or real estate to taior» taken in

any person or persons, and the same hath l)eeii or shall l)c' taken in execu-
bornen'ropor.''

tion in manner aforesaid, or sold by order of the superiour court, in tionabfy amonfc

such case all the other legatees, devLsees or heirs shall refund tiieir
''^''''^''''"^"''*'*'^'^'

average or proportionable part of such loss to such person or persons
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from whom the bequest shall be so taken away, and he or they shall

and maj" maintain a suit or action to compel such contribution.
LimitaUon. [Sect. 4.] This act to continue and be in foi'ce for the space of

five years from the seventeenth day of April, one thousand seven hun-
dred and fifty-nine, and no longer. [^Passed April 24

;
published April

25, 1759.

CHAPTER 38.

AN ACT FOR RAISING A FURTHER SUM OF MONEY BY A LOTTERY OR
LOTTERIES FOR COMPLEATING THE PAVEMENT OF THE NECK LEAD-
ING OUT OF THE TOWN OF BOSTON, CALLED BOSTON NECK.

Preamble.

1755-56, chap. 24.

Messrs. Joshua
Henshaw, Jo.
Bcph Jackson,
Thomas Cush-
iiig, Samuel
Hewes, John
Scollay, Benja-
min Austin, and
Andrew Oliver,

junior, sclfct-

men of Boston,
allowed and
empowered to

set up one or
more lotteries,

and how the
money raised
thereby shall be
disposed of.

Any three of
them may be the
managers or
directors.

Managers and
those employed
by them to be
under oath, &c.

Whereas the great and general court at their sessions in January,
one thousand seven hundred and fiftj'-six, by an act pass'd impowered
the then selectmen of Boston to raise by a lottery or lotteries the sum
of three thousand pounds, to be applied for pav[e]ing and repairing

said neck ; and whereas said sum has been accordingly raised, and the

same expended for the purposes for which it was rais'[e]d so far as it

would extend, but it being insufficient to compleat and finish said

pavement and repair said neck 'till it meets with Roxbury bounds

;

for raising a sum sufficient for finishing said neck and paying the

charges of said lotteries,

—

Be it enacted by the Governour, Council and House of Represent-

atives,

[Sect. 1.] That Mess[ieM]rs Joshua Henshaw, Joseph Jackson,

Thomas Gushing, Samuel Hewes, John Scollay, Benjamin Austin and
Andrew Oliver, Junr., or any three of them, be and they hereby arc

allowed and impowered to set up and carry on one or more lottery or

lotteries, amounting in the whole to such a sum as, by deducting ten

per cent out of the same, or out of each prize or benefit-ticket, may
raise one thousand pounds, and no more ; and that said sum of one
thousand pounds, raised by the deduction aforesaid, be, by the persons

aforenamed, paid to the town treasurer of Boston aforesaid, within

ten days after the sale of the tickets of said lottery shall be compleated ;

which sum of one thousand pounds shall be applied towards finishing

and compleating the pavement of said neck, the walls on each side, and

gravelling and repairing the same : saving so much of said sum as shall

be sufficient to defre}^ the necessary charges of the lottery or lotteries

aforesaid ; and to such other use as is hereafter mentioned.

And be it further enacted,

[Sect. 2.] That the persons aforesaid, or any three of them, be, and

they hereby- are declared to be, the managers or directors of each and

every of said lottery or lotteries, and are hereby impower'[e]d to

make all necessary rules, and use all necessary methods, to manage and

direct the same, until [1] the whole shall be fully compleated and

finished.

And be it further enacted,

[Sect. 3.] That each manager or director aforesaid, before his act-

ing in that capacity, and also all other persons employed about said

lottery or lotteries, shall be sworn to the faithful discharge of the trust

reposed in them ; and said managers or directors are hereby required in

all their proceedings relating to said lottery or lotteries, to conform to

the directions mentioned in the aforerecited act pass'd in January, one

thousand seven hundred and fifty-six, and to keep a particular account


