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ACTS
Passed at the Session begun and held at Boston,

ON THE Tenth day of April, A.D. 1734.

CHAPTER 12.

AN ACT FOE. GEANTING THE SUM OF THEEE THOUSAND POUNDS FOE
THE SUPPOET OF HIS MAJESTY'S GOVEENOUE.

Be it enacted by His Excellency the Governour^ Council and Rep-
resentatives in General Court assembled^ and by the authority of the

same,
That the sum of three thousand pounds, in bills of publick credit on

this province, be and hereby is granted unto his most excellent majesty,

to be paid out of the publick treasury to his excellency Jonathan Bel-

cher, Esq''-, captain-general and governour-in-chief in and over his maj-

esty's province of the 'Massachusetts Bay, to enable him to go on in

managing the publick affairs. [^Passed Ajml 19, 1734.

CHAPTER 13.

AN ACT IN FUETHEE ADDITION TO AN ACT INTITLED " AN ACT FOE
THE PUNISHING OF CEIMINAL OFFENDEES."

Preamijie. Whekeas the penalties already provided in and by an act made and
- .

c ap.
. pjjggg(j j^jj ^Yie fourth year of the reign of King William and Queen
Mary, intitled "An Act for the punishing of criminal offenders," have,

in a great measure, proved ineffectual to restrain persons from drunken-
ness, prophane swearing and cursing,

—

Be it therefore enacted by His Excellency the Governor, Council and
Bepresentatives in General Court assembled, and by the authority of the

same,
Penalties for That for the futurc, whoever shall be convicted of prophane swearing

and profane Or cursing shall, for the first offence, forfeit and pay the sum of ten

curTiiigf
'*°'^ shillings ; and for every such oath or curse after the first, uttered at

• the same time, and in the hearing of the same person or persons, the

sum of two shillings. And if any such offender shall, at any other

time afterward, be convicted of profane swearing or cursing, he or she

shall forfeit and pay, for every such oath or curse, the sum of ten shil-

lings, and also be proceeded with in like manner as the aforesaid act

directs in case of a second conviction of drunkenness. And if any per-

son shall be convicted of drunkenness, such offender shall forfeit and
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pa}' the sum of ten shillings for every such offence : the respective fines

beforenientioned to be recovered in the manner, at the time, and dis-

posed of for the use, in said act mentioned ; and in case any such of-

fender, as aforesaid, shall be unable or refuse to pa}^ [the] [^siich^ fine

or fines on him or her imposed, the justice or justices before whom the

conviction shall be, are hereby impowered to punish such oftender,

agreable to the direction of the law made in the fifth j-ear of King Will- 1693, chap. 9.

lam and Queen Mary, intitled "An additional act for the punishing [of]

criminal ofiences." \^Passecl Ajyril ID
;
published April 10, 1734.

Notes.—There were five sessions of the General Court this year.

The enurossiucnts of chapters 2 and 3 of the foregoing acts arc lost ; all the rest are pre-
served. Chapters 2, 3, 8 and 11 were not printed with the sessions acts; but the first two
were printed separately, and chapter 2 is here printed from the copy in the Public Record
Office. .

Chapters 1, 2, 3 and 4 were referred, by the committee of the Privy Council on planta-

tion atthirs, to the Board of Trade, March 22, 1733-34:. Chapters- 5 to 11, inclusive, were
received, liy the Committee, from Mr. Wilks, the agent of the Province, July 20, 1734;
and chapters 12 and 13 were received, in like manner, December 19, 1734. They were all

submitted to Mr. Fane, who reported upon the first four, June 29, 1734, and iipon the
remaining acts, May 14, 173.5, that he had " no objection," &c. Upon receipt of Mr. Fane's
reports, the Lords of Trade took all these acts into consideration, from time to time, between
the 17th and the 27th of June, 1735, and, on the ninth ofFebruary following, reported to the
committee of the Council as follows : that chapters 2, 3, and 8 were " temporary, and
must either have had their effect before this time, or, at least, little remains depending
thereon " ; that chapters 1, 4, 5, 9 and 10 were " enacted for the private convenience of the
Province, and we see no reason why His jNIajesty may not bo graciously pleased to con-
firm them " ; and that chapters 7 and 11 were enacted " for issuing paper l)ills of credit "

;

and, with regard to these last, they conclude that, " not l:)eing agreeable to His Majcstj^'s

Instructions, We should have reported our opinion for the repeal of them, ))ut for the con-
fusion into which We apprehend that step might throw the Province, Tliat for emitting
27,371 li. 13.S. Ad. being expired and the ?<Iony called in, and there remaining but 43,925 li. 1734-35, chap. 1.

current of the Mony issued by the other two Acts, which must all be called in at several
periods ending in the year 1741, We submitte it to Your Lordships whether it may not be
adviseable to let these Acts expire of themselves, and to scud the Governor a peremptory
insti'uction not to give his assent for the future to any Act of this nature without a sus-
pending clause for preventing its taking effect until His Majesty's pleasure be kno^\^l
thereon."
The committee of the Cotmcil, accordinglj', ordered the draught of an instruction as

above proiMsed, which is printed in the note to 1734-35, chapter 1, jtost. The date of this

order is March 2, 1736-37, and on the 21st of April following, chapters 1, 4, 5, 9 and 10
were confinned by an order in Council.
Chapter 12 was specially considered and acted upon, as shown in the note to that chapter,

post.

Chap. 7. During Shute's administration the House had succeeded in establishing a new
form of resolve for supplying the ti-easurj^, by which their right to examine all accounts
and vouchers, before the Governor and Council could draw warrants for payment, was
virtually acknowledged by the Governor. Burnet, after signing a similar resolve in 1728,
refused to approve another for emitting £20,000, which passed both braiiches July 3, 1729,
declaring, by message, that he did not " think proper to consent to any form for supply of
the ti-easury but what was practised before 1721 " ; and to a subsequent message from the
House, replied that he should lay the matter "before the Lords of Trade and take their
directions herein." ,

Burnet's objections were, first, that a formal act, and not a resolve, mei'cly, was required
by the charter ; and, second, that the power given in the charter to the Governor and Coun-
cil, to dispose of the grants of the General Court, carried witli it the sole right to examine
and allow accounts and vouchers, and that, therefore, the assumption liy the House of this

right was an infringement upon the Ro.val prerogative reserved to the King's Governor and
Council. In arguing the former point in his message of August 27, 1729, the Governor
cited the opinion of the King's Attornc}-- and Solicitor-General, as expressed in their report
upon the complaints made to the Home Government by Governor Shute, " that attempting
to pass proclamations by the legislature, seems to give such ordinances or proclamations
the force of laws in the Province ; Mhich is an innovation of dangerous tendency, since
they do n't find that those ordinances arc ever sent over for Has Slajesty's approbation

:

fi;6m hence the people maj', in time, be taught to look upon acts or orders of the General
Assembly as laws, tho they are known never to be transmitted for the Royal allowance

;

which is directly contrar>^ to the charter and will tend to -weaken the dependence upon tho
Crown of Great Britain." The House i-cjoined in a message, on the 30th, in which they
declare " that the general resolve for a supply, and the particular orders of the Courts for
allowing accompts, subsequent thereon, are fully comprehended and plainly intended in
the word acts mentioned in the charter."
This controversy was pending at Burnet's death ; Ijut Dummer, soon after that event, as-

sented to the passage of a resolve for emitting £20,000, in accordance with the form last
established. The explicit instruction to Dummer, however, to consent to no suppl.y of the
treasui-y except by a fonnal act, which instruction was renewed to Belcher, led, as we
have seen, to the substitution of acts for resolves in granting supplies ; and in the first


