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CHAPTEE 20.

AN ACT IN ADDITION TO, AND FOR RENDRING MORE EFFECTUAL, THE
LAWS ALREADY IN BEING FOR PREVENTING THE DESTRUCTION OF
THE FISH CALLED ALEWIVES, AND OTHER FISH.

Whereas in and by an act made in the fifteenth year of his present Preamble,

majesty's reign, [e][i]ntitled "An Act in addition to an act made to i'74i.42, chap. le,

prevent the destruction of alewives, and other fish," it is provided, ^
^*

tliat all persons that should hereafter build any mill-dam or dams, or

that had, before the time of passing the same, built any dam across any
such river or stream where the salmon, shadd, alewives, or other fish,

usually pass up into the natural ponds to cast their spawn, shall make
or open " a sufficient passage-way for the fish to pass up such river or

stream through or round such dam, and shall keep it open for the free

passage of the fish, from the first day of April to the last day of May,
annually," and also, that a sufficient water-passage round, thro^tigh'] or

over such dam, should be made for the passage of such fish, or their

3'oung spawn, in the season of their going down such river or stream,

on penalty of fifty pounds for every offence ; and in and b}' an act

made in the seventeenth 3'ear of his present majesty's reign, [e] [i]n-

titled *' An Act in addition to an act made in the fifteenth j-ear of his 1743.44, chap. 26,

present majesty's reign, [e][?']ntit]ed 'An Act in addition to an act
^^'

made to prevent the destruction of the fish called alewives, and other

fish,'" it is provided, "That it shall and may be lawful for any owner
or occupant of any such dam or dams already built, or that may here-

after be built, and who are or may be obliged by said additional act to

open or leave open such passage as afores[ai]d, to apply to the next
court of general sessions of tlie peace to be holden in and for the county
where such mill-dam is ; and the justices of the court respectively, on
such application, are impowered and directed to appoint a committee
of three sufficient, and, as much as ma}' be, disinterested, persons, under
oath to repair to the dam where such passage is proposed to be opened,
and carefully view the same, and in the best manner they are able, to

inform themselves of the most proper place for the passage of such fish

up and down stream, of what dimensions the same shall be, or be
appointed to be made, and what part of each j'ear, and how long the

same shall be kept open, and return the same, under their hands, or the

hands of the major part of them, to the said court for their acceptance

;

which return so made and accepted, shall be deemed and adjudged the

lawful rule of proceeding in making and keeping open the passage and
passages for the fish in passing up and down the rivers and streams for

the future, anything contained to the contrary in s[ai]d additional act

notwithstanding,"

—

And zvhereas it may happen that in some rivers or streams, across

which dams are built, it may be doubtful whether the fish may be said '

usually to pass or cast their spawn, and so as to render it necessary

that a wa}' should be left open in such dams for their free passage, and
many inconvenienc[i]es may arise from such doubt or uncertainty,

—

Be it therefore enacted by the Governour, Council and House of Rejpre-

sentlciti^ves,

[Sect. 1.] That when and so often as application, shall be made to court of gen-

the court of sessions, by the owner or occupant of any mill-dam or dams, determine°the°

either of such dams as have no passage-way, or of such dams thvol^nghl expediency of

, . , , , , ,
° ''

-, t -ii 1 11 dams, &c., upon
which a passage-way has already been made, and a committee siiali the report of a

thereupon be appointed by such court, pursuant to the last-recited act, committee.

and such committee shall repair to any dam or dams, and it shall appear
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to them, upon inquiiy, tliat the fish do not, or in case of a, passage being
made or kept open, would not, usually pass up the river or stream,
across which such dam is or shall be built, in such numbers as that it is

necessaiy a passage-way tl\Yo[ugh'] such dam should be made or kept
open, or that the passing of the fish up such river will not be of greater

general benefit than the leaving open of passage-ways in such dams
will be of dam [?n] age to the owners of the mills, and other persons,

then and in either of such cases, said committee shall be impowered to

make a report that such passage-wa}^ is not necessar}-, and such report,

being accepted by the court of sessions, the owner or occupant of such
dam shall thereupon be freed from all obligation to make or keep open
any passage, anything in the aforementioned acts to the contrary not-

withstanding ; and the charge of the application that shall be made by
the owner or occupant of any mill-dam or dams, and all proceedings of

the court thereupon, pursuant to this act, or to the said lust-recited act,

shall be born and paid by such owner or occupant.

Provided always,—
[Sect. 2.] That if, at any time after such determination, any per-

son, apprehending it necessary that a passage-way should be opened in

such dam, shall thereupon make application to the court of sessions,

said court shall be impowered to appoint a new committee, who shall

have the same power the first committee by law had, or might have had
;

and upon such committee's reporting that a passage-way is necessary in

such dam or dams, and the dimensions thereof, and the time it shall be
kept open, and upon such report being accepted by the court of sessions,

the owner or occupant of such mill or dam shall be as fully obliged to

keep open such passage as if the former report had never been made
and accepted, an3"thing in this act to the contrary notwithstanding

;

the charge of such application, and all proceedings thereupon, to be
paid b}' the person or persons making the same, or by the owner or

occupant of such dam, as the court of sessions shall order.

And ivhereas in some counties within this province, the justices of

the court of sessions have refused to admit any application from the

owner or occupant of an}- mill or mill-dam, bj' reason that such appli-

cation has not been made at the court next immediately following the

publication of the last-recited act,

—

Be it further enacted,

[Sect. 3.] That the several courts of sessions within this province
be and hereb}' are impowered and directed to admit, proceed and deter-

mine upon any such application at any court at any time held for the

count}^ ; and all such proceedings shall be deemed as valid to all intents

and purposes as if they had been acted upon at the court next immedi-
ately following the publication of said act.

And whereas in many rivers or streams within this province, neither

shad, salmon nor alewives usually swim, or would pass up such river or

stream, although a passage-way was made and kept open through the

several dams built across such rivers or streams, and the advantage of

other fish that pass up such rivers or streams is not equal to the

dam[9?i]age that ma}^ arise by keeping open a passage-way i\ixo[ugh']

such dams,

—

Be it therefore enacted,

[Sect. 4.] That no owner or occupant of any mill-dam or dams
built or to be built within this province, shall be liable to any penalty

for not making or keeping open a passage-way through such dam or

dams, except those dams onl}^ which are built across those rivers or

streams where either of the aforementioned fish ; viz^'^., shad, salmon
or alewives, usuall}' swim or pass ; any former law, usage or custom
to the contrary notwithstanding.
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Provided cdways,

[Sect. 5.] Tlmt it shall be in the power of any person at any time to Application

make api:>lication to the court of sessions, setting forth that the passage lh'7court of tes^

of other lish up sucli rivers or streams is of such advantage as to render eions n lating to

a passage-way tlirough any dam or dams necessary, and the justices of
'*™^'

the court of sessions are impowered on sueli application to appoint a

committee to repair to such dam or dams, and upon such committee's

reporting that a passage-way or wa^'s for the fish is necessary-, the

dimensions thereof, and the time for keeping it open, and upon such

report's being accepted, the owner or occupant of such dam or dams
shall be as fully obliged to make and keep open such passage-way or

ways as if shad, salmon or alewives usuall}^ pass[e]d up such river or

stream.

And vhereas the mill-dam in the town of TVatertown, refer[?*e]d to Preamble.

in the afores[ai]d act of the [15*] \_ffteentli] of his present majest}',

has not been subjected in like manner with the other mill-dams within

this province,

—

Be it tJierefore enacted,

[Sect. G.] That if any person or persons whatsoever shall cause the Miii-damin

dam of said mill to be raised, so as to prevent the passage of the fish tobl^I-a'^i^'cnni

over the same at an}' time between the breaking up of the ice in the certain time, ex-

winter or spring and the first day of May annuall}', and in an}- year
'^^'^ '

hereafter, without the express leave or consent of the selectmen of the

towns of Watertown and Newtown, ever}' person so offending shall for-

feit and pay the sum of five pounds for each offence, to be recovered in

any court of record proper to try the same, and for the use of him or

them that shall inform and sue therefor. [^Passed 3Iarc7i 22, 17-45-46.

CHAPTER 21.

AN ACT FOR ALTERING THE TIMES FOR HOLDING THE SUPERIOUR
COURT OF JUDICATURE, COURT OF ASSIZE, AND GENERAL GOAL DE-
LIVERY WITHIN THE COUNTIES OF ESSEX AND YORK.

Whereas the time by law appointed for holding the superiour courts preamble.

for the counties of Esses and York is found on some accounts incon-

venient,

—

Be it therefore enacted by the Governour, Council and House of Repre-
sentatives,

[Sect. 1.] That the superiour court of judicature, court of assize. Alteration of

and general goal delivery, that was by law to be holden at Ipswich, for hoWingthl'^su.

the county of Essex, on the second Tuesday of May yearly, shall be penor'court in

held at Ipswich aforesaid, for said county of Essex, on the first Tues- £8*86X311(1 York.

day of June yearly; and the superiour court of judicature, court of 1742-43, chap. 32,

assize, and general goal delivery, that was by law to have been holden ^^'

within and for the county of York, at York, on the third Wednesday in

June yearly, shall be held at York aforesaid, for the said county of
York, on the second Tuesday of June yearly.

And he it further enacted,

[Sect. 2.] That all appeals, reviews, recognizances, warrants or aii appeals

other processes, already issued, taken, and filed, which were to be heard
,"o7i'o bc^ii"!*^

and tried at either of the courts aforesaid, shall not fail or be discon- continued, but

tinned, but be obligatory, continued over, held good and valid to all
1"'°'=''"® "1'°°-

intents and purposes in the law, and may be pleaded, heard, and pro-

ceeded on, at the next respective courts appointed by this act to be held


