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or conveniency any shall hare thereby. And every person biiilding as
ftandiTalf i*n

aforesaid with brick or stone shall have liberty to set half his partition the neighbor's

wall in his neighbour's ground, so that he leave toothing in the corners ground,

of such walls for his neighbour to adjoyn unto, who, when he shall

build, such neighbour adjoyniug shall pay for one-half of the said par-

tition wall, so far as it shall be built against. And in case of any dif-

ference arising, the selectmen shall have power to appoint meet persons

to value the same or lay out the 'line between such neighbours.

And whereas^ several houses and other buildings have been erected

and set up since the year one thousand six hundred and eighty-eight,

contrary to the law made by the General Court of the Massachusetts

Colony,

—

It is hereby ordained and enacted by the authority aforesaid^

[Sect. 3.] That every owner of such house or buildings so set up
contrary to said law, shall cause the same to be covered with slate or

tyle ; or otherwise such houses or buildings shall be deemed a common
nusance, and the owner thereof proceeded against accordingly.

And be itfurther enacted and declared by the authority aforesaid,

[Sect. 4.] That when any fire shall happen to break out either in Two or three of

Boston or any other town within this province, two or three of the tary'officers^o

chief military or civil officers of the same town shall, or may, and hereby
f^'^'^j'^j*^^

p^^'

are impowred to give directions for the pulling down or blowing up blowing up of

any such house or houses that shall be by them adjudged meet to be ^'^^^^ *° ^*°P

pulled down or blown up for the stopping and preventing the further

spreading of the same. And if it shall happen that the pulhng down
or blowing up any such house or houses by the directions aforesaid,

shall be the occasion of stopping the said fire, or that the fire stop

before it come to the same, that then all and every owner of such house ^topped^i^^
or houses shall receive reasonable satisfaction, and be paid for the same pulling down or

by the rest of the inhabitants whose houses shall not be burnt ; who are hmiT^th'?*
^°^

hereby impowred to make such rate or rates, for the raising and levy- owner to be

ing of such sum and sums of money as shall be thought convenient by ^^^ '

the selectmen and justices of said town for that end : provided, always,

that if the house where the fire shall first begin and break out, shall be
adjudged fit to be pulled down or blown up to hinder the further spread-

ing and increase of the same, that then the owner of such house shall

receive no manner of satisfaction for the same, anything in this act con-

tained notwithstanding. \JPassed October 25»

CHAPTER 14.

AN ACT FOR THE SETLING AND DISTRIBUTION OF THE ESTATES OF
INTESTATES.

Whereas estates in these plantations do consist chiefly of lands which 9 Mass. 400.

have been subdued and brought to improvement by the industry and ^ ^'"*^' ^^'

labour of the proprietors, with the assistance of their children, the
younger children generally having been longest and most serviceable

unto their parents in that behalf, who have not personal estates to give

out unto them in portions or otherwise to recompence their labour,

J^e it therefore enacted and ordained by the Qovernour, Council and
JRe2>r€sentatives, convetied in General Court or Assembly, and it is

ordained by the authority of the same,
[Sect. 1.] That every person lawfully seized of any lands, tene- pergons seiaed

ments, or hereditaments within this province, in his own proper right °f '^"''^ ^° ^^?

in fee simple, shall have power to give and dispose, and devise, as well pose ofthe same

by hia last will and testament in writing, [as] [or] otherwise by any ^ ^^'' ^'^'
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act executed in his life, all such lands, tenements and hereditaments to

and among his children or others, as he shall think fit at his pleasure
j

and if no such disposition, gift, or devise be made by the owner of any
such lands, tenements and hereditaments, the same shall be subject to

a division, with his personal estate, and be alike distributed, according
Administration to the rules hereinafter exprest for intestate estates. And when and so

inte^mes^*how often as it shall happen, that any person dyes intestate, administration
to be granted, of g^^]^ intestate's goods and estate shatl be granted unto the widow or

next of kin to the intestate, or both, as the judge for probate of wills

and granting of administrations shall think fit ; who shall thereupon
take bond with sureties in manner as is directed by the statute of the

twenty-second and twenty-third of Charles the Second, and shall and
may proceed to call such administrators to account for, and touching

the goods of the intestate ; and, upon due hearing and consideration

thereof (debts, funeral and just expenses of all sorts being first allowed,)

the said judge shall, and hereby is fully impowi-ed to order and make a

just distribution of the surplusage, or remaining goods and estate, as
Distribution of -^rell real as personal, in manner following; that is to say, one-third

estates. part of the personal estate to the wife of the intestate forever, besides

9 Mass' 111
'^^' ^®^ dower or thirds in the houses and lands during life,—where such

12 Mass. 491. wife shall not be otherwise endowed before marriage ; and all the resi-

due of the real and personal estate, by equal portions, to and among
his children, and such as shall legally represent them (if any of them be
dead) other than such children, who [^shaW] have any estate by settle-

Advancements ment of the intestate in his lifetime equal to the others' shares. Chil-

dren advanced by settlement, or portions not equal to the others' shares,

to have so much of the surplusage as shall make the estate of all to be
Share of eldest equal, except the eldest son then surviving (where there there is no
*®"* issue of the first-born or of any other elder son), who shall have two

shares, or a double portion of the whole ; and where there are no sons,

the daughters shall inherit as coparceners : the division of the houses

and lands to be made by five suflicient freeholders, upon oath, or any
three of them, to be appointed and sworn by the judge for that end

;

unless where all the partit s interested in any estate, being legally capa-

ble to act, shall mutually agree of a division among themselves and
present the same in writing under their hands and seals ; in which case

such agreement shall be accepted and allowed for a settlement of such

estate, and be accounted valid in law, being acknowledged by the par-

ties subscribing before the judge, and put upon record : provided, nev-

ertheless, that whei*e any estate in houses and lands cannot be divided

among all the children, without great prejudice to or spoyling of the

whole being so represented and made to appear unto the said judge,

the judge may order the whole unto the eldest son, if he accept it, or to

any other of the sons successively, upon his refusal ; he paying unto the

other children of the deceased their equal and proportionable parts or

shares of the true value of such houses and lands, upon a just apprize-

ment thereof to be made by three suflicient freeholders, upon oath, to

be appointed and sworn as aforesaid,—or giving good security to pay
the same in some convenient time, as the said judge shall limit, malang
reasonable allowance in the interim, not exceeding six per cent per

annum ; and if any of the children happen to dye, before he or she

come of age or be married, the portion of such child deceased shall be

equally divided among the survivors. And in case there be no chil-

dren nor any legal representatives of them, then one moi[e]ty of the

personal estate shall be allotted to the wife of the intestate forever, and
one-third of the real estate, for term of life ; the residue both of the real

and personal estate equally to every [one] of the next of kin of the

Kules ofdescent intestate, in equal degi'ce, and those who legally represent them. No
anddistribu-

representatives to be admitted among collaterals after brothers' and

13 Mase. 416.
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sisters' children ; and if there be no -wife all shall be distributed among
the cliildi-en ; and if no child, to the next of kin to the intestate in

equal degree and their legal representatives as aforesaid ; and in no
other manner whatsoever. And every one to whom any share shall be
allotted shall give bond, with sureties, before the said judge of probate,
if debts aftei-wards be made to appear, to refund and pay back to the
administrator his or her ratable part thereof and of the administrator's

charges. The widow's thirds or dower in the real estate, at the exjDira-

tion of her tenn, to be alike divided as aforesaid : saving to any person Right of appeal

ag[g]rieved at any order, sentence or decree made for the settlement ^^^^'*'

and distribution of any intestate estate, their right of appeal unto the
govemour and council,—every person so appealing giving security to

prosecute the appeal with effect.

£e it further enacted by the authority aforesaict,

[Sect. 2.] That if any executor or executors of the will of any per- Executors to

Bon deceased, knowing of their being so named and appointed, shall not of^wuls tob*!
within the space of thirty days next after the decease of the testator, made in thirty

cause such will to be proved and recorded in the register's office of the the testator'a^'

same county were the deceased person last dwelt, or present the said death,

will, and declare his or their refusal of the executorship, every executor
so neglecting of his or her trust and duty in that behalf (without just

excuse made and accepted for such delay) shall forfeit the sum of five

pounds per month, fi"om and after the expiration of the said thirty days,
until he or they shall cause probate of such will to be made or present
the same as aforesaid : every such forfeiture to be had and recovered by Penalty for

action or infoimation, in the infeiiour court of pleas in the same county,
°^siect.

and to be disposed of, one moi[e]ty thereof to the use of the poor of
the town where the deceased person last dwelt, and the other moi[e]ty
to him or them that shall inform and sue for the same ; and upon any upon refusal,

such refusall of the executor, or executors, the judge shall commit ^ecom^?-'^
administration of the estate of the deceased, cum testamento annexo^ ted cum testa-

unto the widow or next of kin to the deceased, and upon their refusal ^^*° annexe.

to one or more of the principal creditors, as he shall think fitt.

[Sect. 3.] And if any person or persons shall alienate or imbezel "^^f^^^ ^^

any of the goods or chattels of any person deceased, before he or they
have taken out letters of administration and exhibited a true inventory
of all the known estate of the party deceased, every person or persons
80 acting shall stand chargeable, and be liable to the actions of the cred-
itors and other persons grieved, as being executors in their own wrong

;

and the judge shall cause a citation to be made out unto the widow, or
next of kin, and upon their neglect of appearance, or refusal, may com-
mit administration of any such estate to some one or more of the chief
creditors, if accepted by them, or others, as he shall think fit, upon their
refusal.

And whereas^ according to the former practice of the courts, bonds Bonds for ad-

for due administration of the estates of intestates were taken in the ^e^county "
***

name of the county treasurer, and the obUgation made to him, his sue- treasurer to be

cessors in said office, or assigns, many of which are still depending,— [he judge!
^^

It is further enacted by the authority aforesaid,
[Sect. 4.] That the judge for probate of wills and granting of admin-

istrations in the countys respectively be, and hereby are fully impowred
and authorized to call all such administrators to account, and, if need
be, to put the said bonds or any of them in suit ; who shall be and
hereby are to be held and esteemed the assignees of the county treas-
urer in that behalf to all intents, constructions and purposes in the law
whataoever* [Fassed November 1.


