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STATEMENT OF APPROPRIATIONS AND EXPENDITURES

For the Fiscal Year.

Appropriation for 1925 $100,000 00

Appropriation for 1924, unexpended balance brought forward . . 397 63

Appropriation for small claims, St. 1925, c. 211 . . . . . 5,000 00

$105,397 63

Expenditures.

For salary of Attorney General $8,000 00

For law library 496 92

For salaries of assistants 35,546 34

For clerks

For office stenographers .

For telephone operator

For legal and special services

For office expenses and travel . . . ...
For court expenses

For small claims .

Total expenditures $88,154 03

7,620 00

6,531 00

1,360 21

8,883 90

3,304 84

13,684 96

2,725 86
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Department of the Attoeney General,

Boston, Jan. 20, 1926.

To the Honorable Senate and House of Representatives.

Pursuant to the provisions of section 11 of chapter 12 of the Gen-

eral Laws, I herewith submit my annual report.

The cases requiring the attention of this Department during the

year ending November 30, 1925, to the number of 9,771, are tabulated

below :
—

Corporate franchise tax cases 3,214

Extradition and interstate rendition 296

Grade crossings, petitions for abolition of 60

Indictments for murder 51

Land Court petitions 78

Land-damage cases arising from the taking of land by the Department

of Public Works 25

Land-damage cases arising from the taking of land by the Metropolitan

District Commission 18

Land-damage cases arising from the taking of land by the State House

Building Commission . ,
1

Land-damage cases arising from the taking of land by the Department

of Mental Diseases 4

Land-damage cases arising from the taking of land by the Pilgrim Ter-

centenary Commission 1

Miscellaneous cases arising from the work of the above-named commis-

sions 35

Miscellaneous cases ..„•... 1,700

Petitions for instructions under inheritance tax laws 49

Public charitable trusts 188

Settlement cases for support of persons in State hospitals .... 63

'All other cases not enumerated above, which include suits to require the

filing of returns by corporations and individuals and the collection of

money due the Commonwealth 3,988
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Capital Cases.

Indictments for murder disposed of during the year 1925:

Bristol County. — In charge of District Attorney Stanley P. Hall:

Mary Juszynska and Eli Lapointe.

Essex County. — In charge of District Attorney William G. Clark:

Vito Caruso.

Hampden County. — In charge of District Attorney Charles H.

Wright: Rovina Rhoust Andrews, John H. Burns, Manuel Pereira and

Stanley Zelinski. 1

Hampshire County. — In charge of District Attorney Thomas J.

Hammond: Elberta M. Miles.

Middlesex County. — In charge of District Attorney Arthur K.

Reading: Joseph H. Bennett, Cosmo DiXitto, Hilda James, Peter V.

King, Palmer Lucas, Joseph Mailhot, James L. Mortimer, * Hallie

Mowbray, Gilbert Richards, * Raymond D. Thiery l and Salvatore

Vona.

Norfolk County. — In charge of District Attorney Winfield M. Wil-

bar: Alfred W. Bedard and James F. Weeks.

Plymouth County. — In charge of District Attorney Winfield M.
Wilbar: Jose Julio Borges, Dominic D'Agestino and Christian Martin.

Suffolk County. — In charge of District Attorney Thomas C. O'Brien:

Harry Alexander, Joseph Carpeneto, Frank Crecorian, Guiseppi

DeFlumeri, Frank Festa, Ah Fong, J. Thomas Gettigan, John Harvey

and Gennaro Longobardi.

Worcester County. — In charge of District Attorney Emerson W.
Baker: Henry Freeman and Walter F. White. 1

The following indictments for murder are pending:

Berkshire County. — In charge of District Attorney Charles H.

Wright : Chester Darling, Louis Mercier, Luther Todd and Mary Todd.

Middlesex County.—In charge of District Attorney Arthur K.

Reading: Vincenzo Bruzzese, John J. Devereaux, Edward J. Heinlein.

John J. McLaughlin, Robert L. C. Shafer, Robert A. Smith and

Richard Stewart.

Norfolk County.—In charge of District Attorney Winfield M. Wilbar

:

Celestino Madeiros, Xicola Sacco and Bartolomeo Vanzetti.

Plymouth County.— In charge of District Attorney Winfield M.
Wilbar: George Abrahams, Xapoleon J. Cooke and Joseph Silipo.

Suffolk County.—In charge of District Attorney Thomas C. O'Brien:

Sabatino Troisi.

i Committed to State Hospital.
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The Administration of Criminal Justice in Massachusetts.

The increase in crime, and particularly in crimes of violence, in

recent years has acutely focused public attention upon the "crime

wave," its causes and the probable remedy therefor. This most

important public question is not local in character, is not confined to

Massachusetts, but is country-wide. One of the leading authorities

on this subject has stated that we have had in the last three or four

years the most sustained and vigorous challenging of our system of

administering criminal justice that has ever occurred in this country.

This challenge must be met.

The paramount duty of every civilized State is the protection of

society. If that fails, all fails. It should be realized, however, tha<:

the commission of crime cannot be completely suppressed, even in

the most perfect society and under the most improved laws and ad-

ministration, but it can be greatly reduced, and the efforts of the

State should be directed toward reducing the commission of crime to

the lowest possible degree. It should be further realized that the

mere enactment of laws will not in and of itself reduce crime. Laws

are not self-enforcing. The human equation appearing in the admin-

istration of laws is the most important factor.

Too many people believe that the remedy for any evil is the passage

of a law, neglecting altogether the vital fact that a law which is not

carefully considered and which does not fit properly into the general

machinery of the administration of justice may bring far greater evils

in its wake than the specific evil which it is designed to remedy.

It is therefore of the utmost importance that hysteria should not be

the basis of, nor be allowed to control, new legislation. The time

demands clear thinking, unencumbered by passion, an actual knowledge

of the facts, and a proper appreciation of all of the factors which

enter into the whole situation. The convict should not be coddled or

petted. He should not be treated as, or made to feel as if he were,

the favored guest of the household. On the other hand, we should

beware of turning back to the barbaric age. The pendulum must not

be permitted to swing to either extreme, always remembering that

the protection of society as a whole is the desired end.

Too frequently some of the numerous factors which obtain in the

crime problem are lost sight of. In endeavoring to suppress or reduce

crime we must seek the causes of crime and endeavor to strike at the

roots. The various factors, as I see them, are:
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1. The home problem.

2. The apprehension of the criminal.

3. The legal procedure with respect to trial and conviction.

4. The attitude of the public toward the accused.

5. The punishment of the criminal.

6. The attitude of the administrators of criminal justice.

These factors are all interdependent, are all part of one piece of

machinery, and a breakdown with respect to any one of them seriously

hampers society in its efforts to suppress crime.

The Home Problem.

The suppression of crime must start with the proper care of the

child. A better home life, a proper environment, a correct training, a

kind appreciation of the child's problems, a sympathetic but firm

supervision over the child's habits and companions, would serve to

strike at the very roots of the creation of criminals. The obligations

with respect to these things are manifestly squarely on the shoulders

of the respective parents. Legislation can be of little practical help.

The schools obviously can be, and are, of great assistance, but they

have charge of the child for only a small portion of its daily life. They

cannot control its outside activities. A child cannot be expected, if

it be permitted to run wild without adequate parental control, to

grow up into a law-abiding citizen. If a child is allowed to roam the

streets at will, to choose its companions and playfellows indiscrim-

inately, to become part of the street-corner gang, and to imbibe freely

of the practices and habits of the more vicious elements in the street,

is it to be wondered at that such child grows up to be a gangster and

criminal? The duty of parents with respect to the care of their chil-

dren is clear. In the failure of parents vigorously to exercise that

duty lies the first weak link in the chain. An aroused understanding

on the part of parents with respect to their obligations would materially

aid in the solution of the criminal problem.

The Apprehension of the Criminal.

If persons who commit crime are not apprehended swiftly on the

heels of their crimes, criminal justice must fail. The police are the

first line of defense against the criminal. Quick and certain appre-

hension is the first step in deterring the commission of crime. If

criminals are not apprehended, crime will, as a matter of course,
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flourish. An adequately large police force is, therefore, of vital

necessity. The men on the force must be of unquestioned honesty

and integrity, and should be properly trained to cope with the situation

they are required to meet.

The police forces of the various municipalities should be properly

co-ordinated and vigorously supervised. Why longer delay unifying

the police departments of the cities and towns that make up metro-

politan Boston? Here we have one of the large metropolitan cities of

the world, with a population of nearly two million people, policed by

forty separate and distinct police forces. Why not lead, and not fol-

low, other great cities in installing a radio system as an important aid

to the police in the capture of criminals? The installation of a central

broadcasting station and sufficient receiving stations, solely for police

use, which would be ready any minute of the day or night, would

mean that the police alarm could be broadcast immediately all over the

State, the fleeing criminals more effectively followed, and, so far as

metropolitan Boston is concerned, all the exits from the city guarded

almost at once.

Co-operation with police agencies throughout the country should be

achieved. The records of criminals should be carefully compiled and

made available through some central agency to all of the authorities

engaged in the administration of criminal justice.

Legal Procedure with Respect to Trial and Conviction.

The next step after apprehension of the criminal should be his trial

and conviction. Important as it is that the criminal be speedily caught,

it is equally of vital importance that the trial and conviction should

speedily follow. Delay in bringing him to trial means the disappear-

ance of witnesses, at times a change of testimony on their part due to

sinister influences, an actual or pretended loss of memory, and loss of

interest on the part of witnesses. Delay usually favors the criminal.

Also, and this is of perhaps equal importance, punishment cannot be

a sure deterrent to potential criminals unless it follows so closely on

the heels of the crime as to make its impression while the crime itself

is still fresh in the minds of the public. Otherwise, the crime remains

in the public mind as an unpunished one, even though at some later

and unrelated date adequate punishment is actually imposed. The

failure to bring the criminal to speedy trial and punishment actually

induces the commission of other crimes, because of the feeling that in

the long run crime goes unpunished.
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Under our system a defect in the form of an indictment may mean

long, legal battles before or during trial, and may result in the dis-

charge of the defendant, regardless of his guilt, thus necessitating the

return of a new indictment. This needlessly involves expense and de-

lay, may mean the defeat of justice, may prevent the conviction and

punishment from acting as a deterrent, and does tend to bring the

administration of justice into disrepute. There seems to be no valid

reason for not empowering the court to allow the prosecuting officer at

any time to amend the indictment as to matters of form which do not

prejudice the defendant. I accordingly recommend legislation to this

effect. In addition, in my opinion legislation should be enacted to the

effect that mere errors of form should neither invalidate an indictment

nor be grounds for the defendant's discharge.

In the Federal courts and in England it is competent for the court

to comment upon the evidence and to express an opinion thereon. The

court's view as to the evidence is not binding upon the jury but is

merely advisory. This right of the court has operated in a very satis-

factory manner and has been of great assistance to the jury. It has

enabled the jury to get a clearer view of the case and better to compre-

hend the law applicable to the situation as laid down by the court.

I recommend that careful study be given to the question of the ad-

visability of legislation giving the court such right in this State.

After a conviction has been obtained the judgment should not be

reversed unless there has been substantial harmful error. I recom-

mend the enactment of legislation to the effect that the conviction

should not be set aside for errors of form or for any other reason

except substantial error which tended to prejudice the defendant.

The Attitude of the Public Toward the Accused.

Even though the machinery of the law moves quickly and effectively

in apprehending the criminal and placing him on trial, its work is set

at naught if the general public, as represented in the jury box, will not

convict the guilty. The public too often stands in a position of utter

indifference toward convicting those who have committed crime.

Too often it is stirred by sympathy for both the admitted and con-

victed criminal. Too often it forgets its duties to itself, the duty to

protect society against criminals, and looks upon the trial of a criminal

case as a game with which it is not concerned but in which it is

merely a curious or interested spectator. And with that attitude and

in that frame of mind it too often looks upon the defendant as an
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under-dog who is pitted in an unequal contest against a powerful ad-

versary, the prosecuting officer, and as a consequence is full of open

sympathy for the defendant and hopes for his acquittal. This atti-

tude is necessarily reflected in the jury box, which is merely a cross

section of the general public.

Too many men attempt to dodge jury service to avoid personal

inconvenience. They do not desire to see justice thwarted by failure

to secure proper juries; they do not even desire to have men freely

excused from jury service for personal business reasons. Perhaps they

even condemn the practice of dodging jury duty. And yet, when they

themselves are summoned for jury service, and it is inconvenient for

them to serve, they resort to every artifice and device to evade the

duty. They regard themselves as isolated cases. They fail to realize

that there is nothing unique about their cases, that they are merely

individual units in large masses of so-called good citizens, desiring to

see a proper administration of criminal law but insisting that they

be excused and that some one else carry the burden. They fail to

realize that, if the better citizenry of the Commonwealth succeeds in

evading jury duty, juries will necessarily be composed entirely of the

inferior elements in the community, with disastrous effects upon

criminal justice. A man cannot regard himself as a good, law-abiding

citizen and evade the call to jury service. When he attempts to

dodge jury duty solely for purposes of personal convenience he un-

wittingly allies himself with the forces of evil.

The attitude of some newspapers, at times, in publishing articles

about certain criminals in such a manner as to give the impression

that the criminals are heroes and that they are worthy of admiration

and perhaps emulation, or that they are helpless, persecuted indi-

viduals who are without fault for their present situation and to whom

all sympathy and assistance should be given, is another factor in turn-

ing public sympathy away from the protection of society and centering

it upon the guilty. Newspapers, like other good citizens, do not

deliberately seek to hamper or defeat justice; but at times unthink-

ingly, and at times unwittingly, for news effect, they so glorify the

criminals as almost to idealize crime itself. The resultant effect is

frequently disastrous to the cause of criminal justice. The newspapers

stand in a position of public trust. Their duty to the public and to

society is clear. They should be true to that duty.

No legislation can deal with this situation. What is needed is an

aroused public conscience as to its duties, an understanding on the
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part of the public that a criminal trial is not a game conducted for

its entertainment or amusement, but a step toward making society a

safe place to live in, and an appreciation by the public that unless it,

acting through the jury, abandons the policy of misplaced sympathy

and convicts the guilty, criminal justice must fail, crime will enor-

mously increase, and the public, not the criminal, will pay the penalty.

There can be no effective criminal justice without the support of the

public.

The PrxismiEXT of the Criminal.

After the trial and conviction of the criminal, punishment should

be speedy, certain and adequate. That alone can effectively deter

the commission of crime. A smaller penalty imposed and carried into

effect while the crime is still fresh in the public mind is of far greater

value as a deterrent than a greater penalty imposed or carried into

effect when the crime and the very existence of the criminal has been

blotted out of the public mind by other happenings. Delay between

the time of conviction and the carrying of the sentence into effect

should be reduced to a minimum. The courts have ample power in

most cases to effect this result. They should use it.

Too frequently there is groundless delay between the time of im-

posing the sentence and carrying the sentence into effect. Where the

defendant has real questions for the consideration of the Supreme

Judicial Court it is proper that the execution of the sentence be stayed

pending the determination of the questions raised by him. Frequently,

however, his exceptions are wholly without merit or frivolous, and it is

a foregone conclusion that such exceptions will be dismissed and the

conviction sustained. In such cases it is a miscarriage of justice, a

hampering of the administration of criminal law, and perhaps even

an inducement to the commission of crime, to stay the execution of

sentence. No further legislation appears to be necessary to remedy

this situation. G. L., c. 279, § 4, provides that sentence shall be

imposed upon conviction of a crime, except in capital cases, although

exceptions have been alleged or an appeal taken, and that the execu-

tion of the sentence be not stayed unless the court files a certificate

that there is reasonable doubt whether the judgment should stand.

Too frequently such certificate is filed as a matter of course, although

the court is not in doubt. This provision of law should be literally

enforced by the courts. The execution of sentence should never be

stayed unless the court actually has a reasonable doubt whether the

judgment should stand.
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The Attitude of the Administrators of Criminal Justice.

Under this head I include police, prosecuting officers, judges, and

probation, parole, commutation and pardon authorities. I have

referred at length to the required attitude of the first three author-

ities. All should be imbued and should act with an eye singly to the

public welfare and the protection of society. This applies with especial

emphasis to the probation, parole, commutation and pardon author-

ities. They should always subordinate the welfare of the individual

convict to the welfare of society as a whole. In determining whether

a convict should be released prior to the expiration of his sentence the

sole test should be whether it is to the interest of society that he be

released, and such release should not be granted unless the answer

to that question is in the affirmative.

In striving to eradicate one evil we must be careful not to create

other greater evils. Spasmodic, offhand or hysterical legislation may
bring greater evils in its wake than those such legislation may be

designed to cure. All new legislation must be made to fit into the

intricate background of established law. Existing institutions should

not be lightly scrapped unless and until we are satisfied that they are

no longer useful. Features in our legal or administrative machinery

of recognized strength and worth should not be destroyed to make
room for provisions of doubtful and untried value. Judicial power

and judicial discretion cannot be arbitrarily cut down without a wholly

bad effect on the administration of justice. The hands of the court

should not be bound unless and until the Legislature, after careful

study and mature deliberation, feels that such action is essential.

I have endeavored above to outline some of the factors and problems

involved in the administration of criminal justice. I now desire to

call your attention expressly to the following matter:

It appearing in the newspapers from time to time that the Registrar

of Motor Vehicles had information about certain criminal cases, which

he alleged had not been properly disposed of, the Registrar, on De-

cember 7 last, was asked to furnish specific cases, in which, in his

opinion, there had been miscarriages of justice. On the following day

a similar request was made to the Police Commissioner of the city of

Boston. The cases presented now total nearly four hundred. An in-

tensive investigation is being made into each case to determine the

actual facts with respect to the charges as to deficiencies in our crim-

inal laws and in their administration. This work is being expedited,
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and as soon as completed will be embodied in a special report to the

Legislature, with recommendations for such legislation as is thought to

be immediately necessary in the situation, and to point out such other

remedial action as is needed to diminish crime and to improve the

administration of criminal justice.

On November 21 last, a conference was called of the District Attor-

neys, at which were considered proposed recommendations to be made

to the General Court for changes in the criminal law. These recommen-

dations will be included in the special report referred to above.

In bringing this part of my annual report to a close, I think it is of

importance to point out that a scientific study of the situation from

every angle has not as yet been made. There has been no continuing

body to follow closely and investigate the administration of criminal

justice. We have been content to deal with individual phases of the

whole problem without the aid of all of the facts. The dean of one

of the leading law schools in the country, referring to the crime prob-

lem, said recently:

There is very little exact information available. . . . The most important thing

just now is to ascertain the facts. Very little of what is said and written on this

subject has any sure foundation in exact knowledge of the facts. Perhaps the

first step toward something better would be adequate provision for research.

I recommend that the Legislature, after enacting such acts as it

deems necessary to meet the present situation, give careful considera-

tion to the advisability of establishing a commission to make a survey

of criminal justice in the Commonwealth, to study the causes of crime

and factors in the administration of criminal justice, and to make

recommendations based on scientifically ascertained facts. Such a com-

mission should not consist entirely of lawyers, because, as has been

pointed out above, a number of the factors involved in the general

problem are not legal in character.

The efforts now being made, not only in this State but throughout

the Nation, are bound to secure the changes that will make our system

of administering criminal justice a capable and effective agency to

protect society against its enemies. The present public concern and

agitation is justified. The ancient system, long since discarded in

England, continues with us. The time has come for wise and delib-

erate changes in our system of procedure, so that, as has been said,

criminal justice will be prompt and effective and free from its present

burden of technicalities and formalism that a dead past has imposed

upon it.
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Certifying the Entire Record in Homicide Cases.

Upon my recommendation, St. 1925, c. 279, entitled, "An Act rela-

tive to certain appeals in murder and manslaughter cases and to the

elimination of delay therein," was enacted and went into effect Sep-

tember 1. This act abolishes bills of exceptions in murder and man-

slaughter cases, and provides that in such cases the testimony and all

the proceedings shall be taken stenographically and submitted in toto

to the Supreme Judicial Court in the event of an appeal, that the

defendant who desires to appeal must file a claim of appeal in writing

within twenty days after the verdict, and that within ten days after

notice of the completion of the record by the clerk of the court such

defendant must file an assignment of errors. The record is then ready

for submission to the Supreme Judicial Court, and, upon being filed

there, the case is ripe for argument.

The effect of this act is to eliminate the vast delay (sometimes years)

usually involved in agreeing upon a bill of exceptions in any important

case, and to save considerable expense to the government. This saving

of time was strikingly shown very recently in two murder cases argued

before the Supreme Judicial Court. In one case, under the former

system, the trial was held in 1921, and has just been argued upon a

bill of exceptions; in the other case, under the new act, the trial was

held in October, 1925, and has already been argued in the Supreme

Judicial Court.

Proceedings Against Certain Delinquent Tax Collectors.

G. L., c. 58, § 8, as amended by St. 1923, c. 283, provides that

whenever it appears to the Tax Commissioner that, at the end of two

years from the commitment of a warrant to a collector, any taxes

upon such warrant remain uncollected, or, if collected, have not been

turned over to the city or town treasurer, the Tax Commissioner shall,

within three months, bring the matter to the attention of the Attorney

General, who may bring an action of contract in the name of the city

or town against the collector, and upon his bond, to recover the amounts

uncollected.

While a large number of such cases is referred each year by the

Tax Commissioner to this Department, most of them are cleared up

satisfactorily without litigation. The 1923 amendment shortened, by

one year, the report to the Attorney General of outstanding taxes, and

thereby greatly increased the number of cases in which he was required
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to secure collections or an accounting. In order to effect a clearance

of all warrants uniformly up to and including the year 1922 (the last

year reported), and to further the statutory provisions for the prompt

collection of taxes, actions were begun against 58 present or former

tax collectors and their bondsmen in 37 cities and towns of the Com-
monwealth. At the time of instituting these actions the total amount

of taxes which were uncollected, or if collected had not been turned

over, exceeded $2,387,000. Since these actions were begun the back

taxes involved in the suits in 16 cities and towns have all been cleared.

This leaves 47 cases on our list for trial.

Municipal Defalcations.

During the progress of the auditing of city and town accounts under

the direction of Mr. Theodore N. Waddell, Director of Accounts, sev-

eral large defalcations of public moneys came to light, the leading cases

being those in the towns of Wayland, Natick, Stockbridge and Charl-

ton. These individual cases had the prompt attention of this Depart-

ment. The general situation, however, as Mr. Waddell's investigations

continued, became so serious that on November 3 last I held a con-

ference with Mr. Waddell and Mr. Edward H. Fenton, his chief exam-

iner, who has charge of this particular branch of the work, and directed

them to furnish me with every case that in their opinion involved a

serious defalcation that was not barred by the statute of limitations.

These cases were compiled and forwarded to me, with complete audi-

tor's reports by cities and towns, and the cases were then taken up

with the several District Attorneys, with directions to present the

same to their respective grand juries.

Alleged Fraud at Bar Examination.

Rumors became current following the bar examination of June 30,

1925, to the effect that copies of the questions which were the sub-

ject of that examination had been sold prior thereto to many of the

applicants for admission to the bar. I deemed this a matter of vital

importance to all the citizens of the Commonwealth, and I ordered

at once an investigation of conditions. Several hundred persons were

questioned, and the investigation proceeded continuously from October

1, 1925, to January 5, 1926, with the result that evidence was obtained

which is deemed of sufficient importance to present to the grand jury

of Suffolk County for its consideration.
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Interstate Rendition.

The number of interstate rendition and extradition cases handled

by this Department through Assistant Attorney General Lewis Gold-

berg during the past year was 296. These included all manner of

crimes, from simple misdemeanors to the most serious felonies. A
large number of fugitives were returned to this Commonwealth upon

charges of desertion, nonsupport and abandonment of wives and minor

children.

At the request of the Governor, an analysis was made of sixty-nine

requisitions which were issued for the return of fugitives charged with

the crimes of desertion, abandonment or nonsupport during a period

of six months, for the purpose of determining the approximate cost of

interstate rendition for such crimes, the final disposition of such cases,

and the extent to which families of fugitives had been benefited by

such proceedings. These included requisitions upon the Governors of

thirteen States, — thirty-three upon New York, nine upon Pennsyl-

vania, six upon Florida, four upon California, four upon New Jersey,

four upon Illinois, two upon Vermont, two upon Maine, and one each

upon Connecticut, Ohio, Alabama, Tennessee and Texas. All the

requisitions, with the exception of that upon the Governor of Texas,

were honored. The total cost of the interstate rendition proceedings

in the sixty-nine cases was $7,621.29, or an average cost of $110.45

for each case. In no case was the defendant acquitted. Seven defend-

ants were committed to houses of correction for terms ranging from

three to nine months. Three defendants, after being placed upon
probation and ordered to make payments to their families, fled from

the Commonwealth and have not since been apprehended. One de-

fendant was committed to the Boston State Hospital for observation.

In the remaining fifty-eight cases, the families of the fugitives were

directly benefited. In at least thirteen of the fifty-eight cases a recon-

ciliation was effected, and, so far as is known, the defendants are now
living with and supporting their families. In the remaining forty-five

of the fifty-eight cases, and in some of the thirteen cases where a

reconciliation had been effected, the court ordered the defendant to

make weekly payments to the probation officer for the support of the

family, or to the family directly, of amounts ranging from $3 to $30

per week, the average order being for $10 to $12 per week. In ten

cases, bonds or bank accounts, averaging $1,000 each, were filed or

deposited with the probation officer to insure the enforcement of the
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court's order relative to payments. In many cases the defendants

had also been ordered to pay all the expenses of the interstate rendi-

tion proceedings. Such expenses were fully paid or are being paid in

twenty-seven cases.

In addition to the foregoing direct benefits to the families of the

fugitives, thfere are other benefits derived from bringing such fugitives

back to the Commonwealth. One is the saving to the community of

poor relief, which, in many cases, until the apprehension and return

of the fugitive, was given by the community to the family. The

second benefit is the deterrent effect upon would-be or potential family

deserters. The fact that the various District Attorneys endeavor to,

and do, secure the return from various parts of the country of men who

abandon or fail to support their families undoubtedly deters other

persons from committing the same crime. The practice of bringing

such fugitives back from all parts of the country, wherever the facts

indicate that a direct benefit will be obtained from the return of such

fugitives, will be continued.

Hearings were held in eleven cases of fugitives sought by other

States. In each of these cases the fugitive was represented by counsel,

and in only one case was the judgment of this Department challenged

by action in the courts, and then our action was sustained. In no

case has the Governor of any other State refused to surrender fugitives

from the justice of Massachusetts upon the ground that the papers

accompanying the requisition, and passed upon by this Department,

were not in proper form.

First Report of the Judicial Council.

A long step forward in the administration of justice was taken when

the Legislature in the spring of 1924 created the Advisory Judicial

Council. This council was established for the continuous study of the

organization, rules and methods of procedure and practice of the judi-

cial system of the Commonwealth.

On November 8, 1924, the organization of the council was effected.

Hon. "William C. Loring had been appointed by the Chief Justice of the

Supreme Judicial Court to represent that court; Hon. Franklin G.

Fessenden by the Chief Justice of the Superior Court to represent that

court; and Hon. Charles T. Davis, the judge of the Land Court, to

represent that court. His Excellency the Governor appointed from

the Probate bench Hon. William M. Prest of the Suffolk Probate

Court; from the District Court bench, Hon. Frank A. Milliken of
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New Bedford; and from the bar, Addison L. Green, Esq., Frank W.
Grinnell, Esq., Robert G. Dodge, Esq., and Hon. Frederick W. Mans-

field.

This council, in compliance with the terms of the statute, has sub-

mitted to the Governor its first report, containing the results of

its investigations to date, with recommendations for certain changes

in the Massachusetts system at this time. The filing of this initial

report marks the beginning of a continuous constructive program for

the improvement of our judicial system. The high standing of the

council's membership and their attainments upon the bench and at

the bar call for the most serious and careful consideration of their

suggestions by the General Court.

Massachusetts Reports.

The contracts made on behalf of the Commonwealth under chapter

30 of the Resolves of 1923 for the publication and sale of the Massa-

chusetts Reports and the publication of the Advance Sheets of the

opinions and decisions of the Supreme Judicial Court, as described

in the annual report of the Attorney General for the year ending

January 16, 1924, have proved to be of decided advantage to the

Commonwealth and to the bar in general. Adequate and convenient

service of a high character has been rendered under the contracts,

and, as the plates for the publications are owned by the Commonwealth

and there is no copyright upon the volumes, there can be no raising

of price in the future.

The number of volumes to constitute an edition under the present

contract, three thousand seven hundred and fifty, was procured from

the former publisher of the reports. A proper number of back

volumes must be kept on hand to meet the public needs. No pro-

vision has been made for the storing of such back reports pending their

sale. The publisher, Mr. Samuel Usher, is willing to retain a reason-

able number of the edition of each volume at his place of business

for the purpose of carrying out his contract to act as agent for the

Commonwealth in the sale of the volumes, but because of lack of

space he cannot store without additional expense the large number of

volumes that accumulate as the editions proceed. This difficulty can

partially be obviated by providing for a smaller edition in a new con-

tract to be made; but it still is necessary that some storage facilities be

provided for these back volumes, which are the property of the Com-

monwealth until sold to retail buvers. It therefore is recommended
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that the Secretary of the Commonwealth be authorized to provide,

subject to the approval of the Superintendent of Buildings, a place for

the storage of such unpurchased volumes of the Massachusetts Reports

as the publisher does not keep at his place of business for sale on

behalf of the Commonwealth, and that suitable appropriation be

made therefor.

The present contracts of Mr. Samuel Usher expire on June 30, 1926.

Under the contracts, to this date, seven volumes have been distributed,

and two more will be distributed under the terms of the present

contract. It therefore is recommended that the Attorney General,

the Secretary of the Commonwealth and the Reporter of Decisions

be authorized to make new contracts for the publication of the Massa-

chusetts Reports and the Advance Sheets on terms no less favorable

to the Commonwealth than the contracts now in existence and for a

period of from three to five years, as in their discretion they shall deem

best.

Publication of the Opinions of the Attorneys General.

I recommend that a sufficient sum of money be appropriated for

the purpose of continuing the publication of the opinions of the

Attorneys General, there now being, in my judgment, a sufficient

number, of public interest, to warrant the publication of Volume VI.

Public Charitable Trusts.

The Attorney General is charged with the duty of representing and

protecting, so far as lies within his power, the interests of the indefinite

body of the public who are or may become the beneficiaries of trusts

for charitable uses. With the increase of the population and wealth

of the community, and the consequent addition year by year to the

already vast sums permanently devoted by donors and testators to

such trusts, this duty increases slowly but steadily its demands upon

the time of this Department. The consideration of accounts of

charitable trustees, and the participation in litigation relating to the

establishment or administration of such trusts, have become matters

of almost daily routine. A full description of the work of the Depart-

ment in this respect during the past year would be beyond the com-

pass of this report. Two of the most important causes which have

been dealt with are referred to at length below.

Whether the great variety of charitable activities administered by

individual trustees and charitable corporations, and the constantly

increasing wealth at their disposal, will not in the near future lead to
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the desirability of some systematic survey of the entire situation,

with a view to greater public supervision and co-operation, is a ques-

tion not unworthy of thought. During the nineteenth century this

subject received most elaborate consideration in England, resulting in

the making of extensive changes by act of Parliament. Doubtless the

problems of this Commonwealth will be found to be different in

numerous respects, but it does not seem inappropriate to make some

reference at this time to the possibilities of this situation.

Case of the Robert B. Brigham Hospital.

Reference to this matter was made in the report of a year ago.

Since that time the hearings upon the petition of the city of Boston

have been terminated and a decision rendered. It was my conclusion

that the hospital has been fairly administered, in a creditable manner,

and in sincere intent to comply with the provisions of the will and

charter; and that the bringing of an information at this time would

serve no useful purpose. A suggestion was made, however, that the

hospital corporation might well bring a bill for instructions by the

court upon several questions of law which seemed more open to

doubt, and such a bill has been filed in the Supreme Judicial Court.

There has also been brought a suit in that court by one of the

members of the corporation, who is also one of the trustees of a fund

for the benefit of the hospital, in which are sought to be raised sub-

stantially the questions which were considered upon the petition of

the city. , At the date of writing this report a demurrer to this latter

bill has been sustained by a single justice; and both suits are ex-

pected shortly to come before the full bench for determination.

There was also filed with this office a petition by the city of Boston

asking the Attorney General to take suitable steps against the trustees

of the will of Robert B. Brigham, because of certain changes of in-

vestments alleged to amount to mismanagement of the trust. This

petition was subsequently withdrawn, so that there is now no matter

formally pending except certain accounts of the trustees and the two

suits referred to above.

Lotta M. Crabtree Case.

This litigation, to which brief reference was made in my last report,

is still in progress, and promises to continue to be so for some time.

Miss Crabtree's will, the probate of which is being contested by nu-

merous persons claiming kinship, gave to charitable purposes, the chief
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of which is the aid of disabled world war veterans, amounts totaling in

excess of $2,500,000. The claim of one contestant, who asserted herself

to be a daughter of Miss Crabtree, has been disposed of adversely by

the Probate Court, after a trial lasting over a month. There is now
pending a petition for leave to file a late appeal from this decision.

Because of the importance of this case, its progress has been carefully

observed, and Assistant Attorney General Melville F. Weston was

deputed to attend the trial mentioned in the preceding paragraph.

At the close of the evidence and arguments at that trial, the Probate

judge required the claimant, Ida M. Blankenburg, to show cause why
she should not be committed for contempt of court for perjury com-

mitted by her before him during the trial of the case; and requested

the Attorney General to appear and assist the court by presenting the

said charge before it. In compliance with this request I designated

Assistant Attorney General Weston to prosecute this case. The de-

fendant was found guilty of contempt and sentenced to six months in

jail. To reverse this judgment a writ of error was sued out from the

Supreme Judicial Court, and is now pending before that court.

Excessive Requirement of Oaths and Affidavits.

The legal requirement that various documents shall be verified by

oath or affirmation administered by a justice of the peace or notary

public has become burdensome to the citizens of the Commonwealth

and the solemnity and seriousness of an oath lessened by its perfunc-

tory use. An illuminating letter on this subject was written to one

of the newspapers, which reads, in part, as follows:

To attach an oath to every official and hundreds of unofficial acts, like the con-

tinuous enactment of legislation, in both of which errors Massachusetts holds the

record, tends to defeat the very purpose for which oaths and legislation exist, by
bringing both into contempt. Probably most of us will agree that the main pur-

pose in requiring an oath is to impress the individual with the solemnity of his act,

although doubtless there are those who would say that the purpose was to lay the

foundation for a charge of perjury.

From either point of view, to carry oath-making to the extreme that makes a

joke of the process of administering the oath defeats its purpose. So many oaths

are required of every man of affairs that every private business office must have

a magistrate in attendance, some subordinate usually being designated to operate

the swearing mill just as one would be designated to wind the office clock or to lock

the safe. Jurats are filled out in advance of signatures; oaths are taken over the

telephone (the right hand held up before it) ; men swear to the best of their knowl-

edge and belief about matters that they cannot possibly be familiar with; errand
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boys are sent to them to obtain their oaths off-hand to matters of belief so vague

that no court would permit them to testify about them, or to pages of figures pre-

pared by days and weeks of labor in which they had no share and for the accuracy

of which they can vouch only because of their confidence in the persons who did

prepare them. In these latter cases a voucher may be a proper assumption of

responsibility, but the oath adds nothing to the voucher. And in all such cases

not only is all the solemnity of an oath lost, but no conviction for perjury could

possibly be had.

At the relation of His Excellency the Governor an investigation was

made by this Department of the many documentary forms used in the

Commonwealth in which a jurat was required either by statutory en-

actment or department regulation, with a view to eliminating the

necessity for the jurat therefrom by appropriate legislation.

To bring about the elimination of many useless oaths and affidavits

that are now required I recommend the following amendment to the

General Laws:

Chapter two hundred and sixty-eight of the General Laws is hereby amended by

inserting after section one the following new section:— Section 1A. Except in a

judicial proceeding or in a proceeding in the course of justice, no written statement

required by law shall be required to be verified by oath or affirmation before a

magistrate if it contains or is verified by a written declaration that it is made under

the penalties of perjury.

Whoever signs and issues such a written statement containing or verified by

such a written declaration shall be guilty of perjury and subject to the penalties

thereof if such statement is wilfully false in a material matter.

The Admissibility of Private Conversations between Husband and Wife in

Divorce Cases.

The Legislature in 1911 departed from the doctrine that had been

established at common law and by statute that husband and wife are

excluded on considerations of policy from testifying to conversations

between them.

By St. 1911, c. 456, § 7, husband and wife were permitted to testify

as to private conversations with the other in cases involving desertion

and nonsupport.

I recommend that the exception to the general rule be further ex-

tended by permitting husband and wife to testify as to confidential

conversations between them in libels for divorce and suits for separate

maintenance.
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Service upon Corporations.

Considerable difficulty has been met in instituting legal proceedings

against corporations. G. L.. c. 223, § 37, provides that in an action

against a domestic corporation service "shall be made upon the clerk,

cashier, secretary, agent or other officer in charge of its business."

In the great majority of instances the most accessible, as well as the

most natural, officers upon whom to serve process are the president or

treasurer, but it is rarely possible for a deputy sheriff to certify that

the president or treasurer is in fact an officer in charge of the business

of the corporation within the meaning of the statute.

I recommend that section 37 be amended by inserting the words

"president, treasurer" after the words ''shall be made upon the"

in the twelfth and thirteenth lines of the section, so that these officials

may be included among those upon whom service may be made by

reason of the offices which they hold.

Initiative Petitions.

Under the provisions of article XLYIII of the Articles of Amend-
ment to the Constitution, initiative petitions, after being signed by

ten qualified voters, must be submitted to the Attorney General for

his consideration. If the Attorney General certifies that the measure

is in proper form for submission to the people, that it is not substan-

tially the same as any measure which has been qualified for submission

or submitted to the people within three years, and that it does not con-

tain subjects excluded from the popular initiative, it may then be filed

with the Secretary of the Commonwealth, but not otherwise.

Four initiative petitions were filed with the Attorney General, — one

to provide for the election of the members of the Public Utilities Com-
mission, one to amend the law relative to veterans' preference in

employment under civil service, and two to provide for old-age pen-

sions. The first two initiative petitions were certified by me and duly

filed. I declined to certify the two initiative petitions relative to old-

age pensions on the ground that they contained subjects excluded

from the popular initiative. A petition for a writ of mandamus has

been filed against me in the Supreme Judicial Court for the County

of Suffolk by one of the signers of the last two initiative petitions,

seeking to compel me to certify the petitions on the ground that they

do not contain subjects excluded from the popular initiative. A
hearing upon the petition for the writ has not as yet been held.
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Settlement of Small Claims against the Commonwealth.

The year just past is the first full year during which St. 1924,

c. 395, has been in operation. During the year thirty-five claims have

been considered and disposed of. Three others were called to the

attention of the Department but have never been presented or pressed

by the claimants. At the close of the year there remained nine claims

pending and undecided. Nineteen claims, for a total of 82,120.40,

were allowed and paid; sixteen were resolved adversely to the claim-

ants, either by decision on the merits, by rejection because not within

the jurisdiction conferred by the statute, or by the withdrawal of the

claimant after partial consideration had been had.

The claims presented have been interestingly diversified. They

include fifteen claims arising from automobile collisions, three for

damage done by trespassing animals, five for negligent acts of em-

ployees other than automobile collisions, three for damage to the

personal property of employees, one for personal injuries to an em-

ployee not covered by the Workmen's Compensation Act, one for loss

of personal property of a State guardsman, one for taxes paid under

alleged mistake, one for damage done by deer, one arising from the

accounting with a delinquent State official, one for money paid to

the State Treasurer by a public administrator and sought to be re-

covered by the alleged heirs, one for money expended by a contractor

whose contract was not finally approved, one for the value of property

stolen by an escaped insane person, and one for the counsel fees in-

curred by an employee in defending a suit arising from an automobile

collision.

In the matter of three claims, the Department co-operated with the

House committee on ways and means in ascertaining the facts, there

being bills for reimbursement pending before the Legislature. In

general, the statute in its present form seems well adapted to its pur-

poses, and to practical ease of administration, and no changes in it

seem necessary or desirable at this time.

Alpha Portland Cement Company Cases.

The opinion of the Supreme Court of the United States in the

Alpha Portland Cement Company cases, handed down on May 4,

1925, was adverse to the contention of the Commonwealth, reversing

the decisions of our State court. This decision of the United States

court held that a foreign corporation engaged exclusively in interstate
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commerce within the Commonwealth was not subject to an excise

tax under our law.

Subsequently, W. & J. Sloane, a foreign corporation transacting

interstate commerce alone within the State, brought suit in the

Supreme Judicial Court to recover an excise tax paid more than six

months before the filing of the petition, alleging that the effect of the

decision of the Supreme Court of the United States was to declare

the excise imposed by our tax law on all foreign corporations (G. L.,

c. 63, § 39) to be unconstitutional, and hence that under G. L., c. 63,

§ 52, the entire corporation tax law of 1919 was null and void, and the

time for filing petitions for abatement of taxes imposed thereunder

was extended for a period of six months from the date of the decision.

The court decided against the petitioner, holding that the decision of

the Supreme Court of the United States did not declare the tax

imposed on foreign corporations by section 39 to be unconstitutional,

but only the assessment of such a tax upon a corporation doing nothing

but interstate commerce within the State.

Both before and immediately after this decision, up to the end of

the six months' period (November 4), a large number of petitions

(792 in all) were filed by both domestic and foreign corporations,

founded on the alleged invalidity of the corporation tax law under

section 52. To all these petitions motions to dismiss have been filed

in behalf of the Commonwealth, and a speedy disposition of the cases

will be sought.

The Regulation of Billboards.

The laws of the Commonwealth respecting the regulation of adver-

tising within view of highways and certain other public places, and

the regulations made pursuant thereto by the Department of Public

Works, Division of Highways, have been attacked upon the ground of

unconstitutionality. To test their validity in this respect forty

different suits have been brought in the Supreme Judicial Court and

one in the District Court of the United States, on behalf of various

persons and corporations engaged in the business of outdoor adver-

tising. The defense of these cases is being made by this Department.

The suit in the Federal court has been dismissed upon the motion of

the defendants, and this ruling will doubtless be carried to the Circuit

Court of Appeals. In the cases in the State court, the plaintiffs

have obtained temporary injunctions against interference with their

present plant and business, but no trial of any determinative issue
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has yet been reached. Very considerable public interest has been

manifested in the subject-matter of these suits, especially upon the

part of organizations interested in civic development.

Daylight Saving Law.

The constitutionality of the so-called Daylight Saving Law of the

Commonwealth was attacked in the United States District Court for

the District of Massachusetts by a bill in equity in which the Attorney

General, the Secretary of State, the Treasurer and Receiver General

and the Commissioner of Education were named as defendants, and

injunctions against each of them in his official capacity were sought.

Assistant Attorney General Lewis Goldberg was assigned to the case.

The issues were argued before a Federal court consisting of three

judges, in accordance with the requirements of Federal law, to the

effect that when injunctions are sought against State officers on the

ground of alleged unconstitutionality of a State statute the court must

consist of three judges instead of one. Briefs were filed in behalf of

both parties. The court refused to issue any injunctions and granted

the motion to dismiss the bill in equity. Under the Federal statute

an appeal may be taken directly to the Supreme Court of the United

States. The plaintiffs have indicated an intent to carry the case to

that court by appeal.

Cottage Farm Bridge.

An application was filed with me by certain persons requesting leave

to begin in my name an action against the Metropolitan District

Commission to restrain the members thereof from filling in Charles

River, in the process of constructing the Cottage Farm Bridge, so as

to narrow the river at that site to approximately one hundred and

seventy feet. The authority to construct the bridge is contained in

St. 1921, c. 497, as amended by St. 1924, c. 416. Two petitions

were received by me, urging me to refuse the use of my name.

I held two public hearings at which it developed that the existing

opening in the river was only eighty feet; that plans showing clearly

that the river was to be filled in and narrowed to approximately one

hundred and seventy feet were shown to the legislative committees

which were considering the amendment of 1924, and that the question

of filling in and narrowing the river was discussed at great length at

each of the legislative hearings. It further appeared that one of the

petitioners, a member of the Legislature, filed a bill with the 1925
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General Court specifically prohibiting the filling in of the river at the

site of the Cottage Farm Bridge, and that the legislative committee

to which the bill was referred reported leave to withdraw.

Upon analysis of the statutes and the facts, I was of the opinion

that the Legislature, by the amendment of 1924, intended to author-

ize the Metropolitan District Commission to fill in and narrow the

river as now proposed. The Legislature of 1925, when specifically

requested to prohibit the fill, refused to do so. A serious though not

insurmountable difficulty in permitting the use of my name lay in

the fact that the Commission, under the General Laws, had a right to

call upon me to advise and defend them, and that I might thus, in

my official capacity, be compelled to act as plaintiff, counsel for the

plaintiff and counsel for the defendants. If, in my opinion, public

rights were being adversely affected, and there were no other remedy

available, I should not hesitate to bring action merely because of that

embarrassing difficulty. In this case, however, the Legislature was

about to convene. The chairman of the Commission stated at the

public hearing that the contract to build the bridge could not possibly

be made before February. The Legislature had dealt with the prob-

lems of the Cottage Farm Bridge at various times over a period of

years. If suit were brought, it probably would have involved great

delay in obtaining a final determination of the question. If my view

of the statute were incorrect, and if the Commission were proposing to

exceed its authority in filling in the river, the remedy by filing a bill

with the Legislature to prohibit such action was direct, simple, speedy

and effective. Taking everything into consideration, I was of the

opinion that I ought not to permit suit to be instituted in my name

against the Metropolitan District Commission, and I denied the

application.

The Arbitration of Controversies between Parties to Contracts.

At the request of the Governor this Department assisted in draft-

ing an act making enforceable a provision inserted in a written con-

tract that controversies arising thereunder be submitted to arbitration,

and appeared before the judiciary committee in its support. There

was an existing statute (G. L., c. 251) which provided for the sub-

mission to arbitration of disputes already arisen, but until the present

statute (St. 1925, c. 294) was passed, there was no effective statutory

provision for enforcing an agreement to arbitrate disputes that might

thereafter arise.
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It is impossible to tell as yet how extensive a use will be made of

this so-called "commercial arbitration" statute. The Boston Cham-

ber of Commerce is working on a set of rules and plans to promote

arbitration proceedings, and the State Chamber of Commerce is pre-

paring literature to call to the attention of its members the advantage

of making use of the act.

Official Abstracter and Conveyancer.

The Commonwealth, through its several departments, boards and

commissions, each year, either by gift, purchase or eminent domain,

takes title to a great number of parcels of real estate. This is par-

ticularly true in the case of lands acquired for State forests and experi-

ments in forest management, and for State highways. All instruments of

conveyance and the title to be transferred thereby are passed upon by

the Attorney General. During the past year one hundred and seven

instruments of conveyance were passed on as to matters of legal form

and title, together with twenty-four forms of leases. Many unusual

and complicated title questions have been presented in connection with

the examination of titles, due to the character of the property in-

volved, that is, water rights, forest lands, etc.

For years it has been the practice, of necessity, to have the pre-

liminary abstract of titles to land made by counsel employed by the

various departments, the employment being subject to the approval of

the Attorney General. The time will soon come when, in my opinion,

it will be advantageous to establish a title bureau, such as has been

in existence in the State of New York for some time.

Meanwhile, there will be considerable saving if much of the title

work now done under the direction of the several State departments

is centralized in this office. I therefore recommend the creation of the

office of official abstracter and conveyancer, to be appointed by the

Attorney General, whose duties shall be prescribed by him, and to in-

clude the work above mentioned and other similar duties.

Board of Appeal on Motor Vehicle Liability Policies and Bonds.

St. 1925, c. 346, § 3, provides for a board of appeal on motor

vehicle liability policies and bonds, serving in the Division of Insur-

ance, and consisting of the Commissioner of Insurance, or his repre-

sentative, as chairman, the Registrar of Motor Vehicles, or his repre-

sentative, and an Assistant Attorney General to be designated by the



30 P.D. 12.

Attorney General. The organization of this board has been effected,

with Assistant Attorney General Roger Clapp the designee of this

Department.

The Aberjona River.

Under Resolves of 1925, c. 16, the Department of Public Health

was requested to investigate the discharge of sewage and industrial

waste into the Aberjona River, and to consider, with the advice of the

Attorney General, whether such discharge, if injurious or a public

nuisance, might not be abated under general law, and whether, if it

might be so abated, the provisions of St. 1911, c. 291, which re-

lated to this particular stream, might properly be repealed or modified

or might be so amended as to be made of general application. The

Attorney General designated Assistant Attorney General Roger Clapp

to assist the Department of Public Health, and he gave legal aid and

advice upon the matters under consideration. The report has been

submitted to the Legislature.

Belchertown State School.

The General Court, by chapter 22 of the Resolves of 1925, referred

to the Attorney General the matter of certain claims against the Com-
monwealth on account of alleged damage done by the escape of

sewage from the Belchertown State School. Under the authority of the

resolve I assigned an Assistant Attorney General, who gave a hearing

to the parties and who investigated the whole subject. In accordance

with the request of the Legislature, a report has been filed with the

Clerk of the House of Representatives.

Controverted Election in the House of Representatives.

The committee on elections, on the part of the House of Represent-

atives, requested the assistance of this office in the petition of William

F. Madden of Boston that he be seated as a representative from the

Fifteenth Suffolk District. I assigned Assistant Attorney General

James H. Devlin, who sat with the committee and gave them such

legal aid and advice as they required in the matter.

Department of the Attorney General.

The pressure of work upon this Department has remained, as during

the preceding two years, at a very high point. The total number of

cases requiring the attention of the office was 9,771, an increase over

the preceding year of 2,096. The number of cases recorded does not
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indicate the total amount of business transacted during a given year,

as no card record is made of consultations with and oral advice given

to State officers, departments, boards and commissions.

The number of official opinions rendered by the Department during

the year was 364.

The collections of the Department for the fiscal year amounted to

$125,343.05.

One hearing was held before the Supreme Court of the United

States and several hearings have been held before a special master

appointed by that court. Four cases have been tried in the United

States District Court, and a hearing held in the United States Court

of Claims. Seventeen cases have been argued before the Supreme

Judicial Court of this Commonwealth, and there have been 42 hearings

and trials before a single justice of that court. There have been 20

hearings and trials in the civil session of the Superior Court. Fourteen

cases have been tried in the Probate Courts, 4 in the Land Court, and

4 cases prosecuted in the local district courts. The Department has

been in attendance at 29 hearings before the Industrial Accident

Board, and 11 hearings have been held in extradition cases, one being

before the High Court at Ottawa in Canada.

Of the 388 acts and resolves passed at the last session of the Legis-

lature, 234 of them, when engrossed, were referred to the Attorney

General by the Governor, and reports given in writing as to their legal

form and constitutionality.

Two hundred and sixty-four contracts and 107 instruments of con-

veyance submitted by various State departments were passed upon

as to matters of legal form.

Our General Laws provide that before town by-laws, building,

plumbing, electrical wiring and other regulations can take effect they

must be submitted to the Attorney General for approval. Year by

year this branch of the Department's work has been increasing, so

that now the by-laws and regulations submitted by towns have become

so numerous as to require a large part of the time of one assistant.

A new and important development of the work has been the review

of zoning laws adopted by several of the larger towns in the State.

During the past year 80 sets of town by-laws and regulations were

passed upon, of which 12 were zoning laws.

Certain changes have been made in the personnel of the Department

during the year.

On January 21 last, Alfred Perry Richards, Esq., of Plymouth, who

was appointed an Assistant Attorney General on January 17, 1923,
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resigned his office, which he had filled with fidelity and great ability.

His special work while attached to the Department was the supervision

of public 'charitable trusts and public administrators.

On January 29 last, at the relation of the Department of Public

Utilities, I approved the employment of Hon. Henry A. Wyman of

Boston, and Charles H. Gilmore, Esq., of Melrose, as special counsel,

to assist that Department in the investigation of the telephone rates

of the New England Telephone and Telegraph Company.

On February 24 last, at the relation of the Department of Public

Utilities, I approved the employment of William B. Sullivan, Esq., of

Danvers, as special counsel to assist that department in the matter of

petitions filed by the Boston & Maine Railroad with the Interstate

Commerce Commission for permission to abandon four branch lines in

Massachusetts, comprising the line from Wakefield to Newburyport,

the line from Danvers to North Andover, the line from Peabody to

Wakefield Centre, and the Tewksbury lines.

On March 1 last, Alfred R. Shrigley, Esq., of Hingham, was ap-

pointed an Assistant Attorney General.

On October 13 last, at the relation of the District Attorney for the

Middle District, I appointed Hon. George R. Stobbs of Worcester a

Special Assistant Attorney General, to render such assistance as the

said District Attorney desired in the criminal case now pending

against one Marsino in the Supreme Court of the United States.

Before bringing this report for 1925 to a close, I desire to attest my
appreciation of the ability, fidelity and earnestness with which Assist-

ant Attorneys General Alexander Lincoln, Joseph E. Warner, Lewis

Goldberg, A. Chesley York, James H. Devlin, Roger Clapp, Charles

F. Lovejoy, Melville Fuller Weston and Alfred R. Shrigley have per-

formed their respective duties and responsibilities. They have ren-

dered to the Commonwealth service of a very high order. Also, in

the administration of the Attorney General's office the other mem-
bers of the staff, by their faithfulness, loyalty and industry, which I

deeply appreciate, have played a most important part in the work done

during the past twelve months.

I annex to this report such official opinions rendered during the

past year as it is thought may be of interest and which may properly

be made public at this time.

Respectfully submitted,

JAY R. BENTON,
Attorney General.
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SPECIAL REPORT OF THE ATTORNEY GENERAL
SUPPLEMENTARY TO HIS ANNUAL REPORT
RELATIVE TO THE ADMINISTRATION OF CRIM-
INAL JUSTICE IN THIS COMMONWEALTH.

Department of the Attorney General,
Boston, February 26, 1926.

To the Honorable Senate and House of Representatives.

In transmitting the annual report of the Department of the Attorney

General to your honorable body on January 20th, last, I stated that it

was my intention to file a special report with you in the matter of the

administration of criminal justice in Massachusetts.

From time to time, various statements, purported to have been made
by the Registrar of Motor Vehicles, appeared in the newspapers, reflect-

ing upon the administration of criminal justice, generally and in specific

instances, and upon the courts and various authorities concerned with

that phase of the law. These charges were of so grave a character that

I deemed it my duty to cause an investigation to be made. Accordingly,

on December 7th, last, I requested the Registrar of Motor Vehicles to

submit to me the specific cases in which he believed that there had been

a miscarriage of justice, and all facts in his possession relative thereto,

and all other information he could furnish me in connection therewith.

On the following day I made substantially the same request upon the

Police Commissioner for the City of Boston. The cases presented by these

two officials totaled nearly four hundred, and related solely to the County

of Suffolk.

Each of these cases was first examined by this department. It then

appeared that there were eighty-six cases which were of greater import-

ance than the others and which merited special consideration and intensive

investigation. It quickly became apparent that it would be impossible

for this department alone to make such investigation of the eighty-six

cases as was required in time to make a report upon all of the cases to

this session of the Legislature. I, therefore, carefully selected a group

of members of the Boston bar, of high standing, and requested each of

them to investigate thoroughly one of the more important cases and

report to me all of the facts found, together with his conclusions and
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any recommendations he saw fit to make. The lawyers were designated

by me as special counsel and were given full authority to act in the prem-

ises. The attorneys who promptly answered this call to public service

were the following:

Hon. J. Weston Allen

James H. Baldwin, Esq.

Charles B. Barnes, Esq.

Joseph W. Bartlett, Esq.

George P. Beckford, Esq.

Stoughton Bell, Esq. .

Edgar P. Benjamin, Esq.

William R. Bigelow, Esq.

Charles W. Blood, Esq.

Louis A. Boutwell, Esq.

Bartholomew A. Brickley, Esq.

Lincoln Bryant, Esq. .

Charles R. Cabot, Esq.

Albert M. Chandler, Esq.

Hon. Frederick H. Chase

A. Barr Comstock, Esq.

Robert A. B. Cook, Esq.

Philip E. Coyle, Esq. .

Charles P. Curtis, Jr., Esq.

Hon. Elmer L. Curtiss

Hon. Frederick W. Dallinger

Hon. Frederick S. Deitrick

John H. Devine, Esq.

Judd Dewey, Esq.

Joseph J. Donahue, Esq.

William J. Drew, Esq.

Richard C. Evarts, Esq.

Elias Field, Esq. .

Fred T. Field, Esq. .

Felix Forte, Esq. .

Walter H. Foster, Esq.

Francis G. Goodale, Esq.

Walter B. Grant, Esq.

Leon C. Guptill, Esq.

John E. Hannigan, Esq.

Arthur P. Hardy, Esq.

Walter Hartstone, Esq.

Hon. Arthur D. Hill .

Albert Hurwitz, Esq. .

Harold P. Johnson, Esq.

Melvin M. Johnson, Esq.

Herman Loewenberg, Esq.

John W. Lowrance, Esq. .

Henry S. MacPherson, Esq.

Newton.

Newton.

Hingham.

Newton.

West Roxbury.

Cambridge.

Roxbury.

Natick.

Newton.

Maiden.

Brookline.

Milton.

Newton.

Newton.

Concord.

Dedham.
Wellesley.

Brookline.

Boston.

Hingham.

Cambridge.

Cambridge.

Lexington.

Boston.

Brookline.

West Roxbury.

Cambridge.

Boston.

Cambridge.

Somerville.

Belmont.

Weston.

Dorchester.

Winthrop.

Boston.

Maiden.

Newton.

Boston.

Brookline.

Wobum.
Brookline.

Dorchester.

Hingham.

Brookline.
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Lloyd Makepeace, Esq • Maiden.

Hon. Frederick W. Mansfield .... Roxbury.

Andrew Marshall, Esq Jamaica Plain.

Hon. Nathan Matthews Boston.

Lowell A. Mayberry, Esq. . . . . Newton.

Hon. David T. Montague Boston.

Charles W. Mulcahy, Esq. . . . . Brookline.

Hon. John R. Murphy Boston.

Wendell P. Murray, Esq Revere.

Hon. H. Huestis Newton . . . . . Everett.

Philip Nichols, Esq Newton.

Fred L. Norton, Esq. . . . . . . Brookline.

Hugh W. Ogden, Esq Brookline.

Raymond T. Parke, Esq Lynn.

Cornelius A. Parker, Esq Dorchester.

Hon. Herbert Parker Lancaster.

Leland Powers, Esq Newton.

William C. Prout, Esq Boston.

William L. Pullen, Esq Newton.

Fletcher Ranney, Esq Boston.

William C. Rogers, Esq. . . . . . Cohasset.

Charles F. Rowley, Esq Brookline.

Kendall A. Sanderson, Esq Lynn.

John Louis Sheehan, Esq. .
'

. . . Brookline.

Gen. John H. Sherburne Brookline.

Roland H. Sherman, Esq Winchester.

Rutherford E. Smith, Esq Newton.

Arthur A. Sondheim, Esq. .... Brookline.

Hon. John A. Sullivan . . . . . Boston.

William B. Sullivan, Esq Danvers.

James F. Terry, Esq. . . . . . . Weymouth.
Hon. David I. Walsh Fitchburg.

Charles S. Warshauer, Esq Brookline.

Alexander Whiteside, Esq. . . . . Boston.

Joseph Wiggin, Esq Maiden.

Thomas L. Wiles, Esq. . . . . . Hingham.

Butler R. Wilson, Esq Boston.

Robert G. Wilson, Jr., Esq. .... Boston.

Lothrop Withington, Esq Brookline.

Joseph W. Worthen, Esq Winchester.

Hon. B. Loring Young Weston.

These gentlemen examined the cases entrusted to them with painstaking

care, ability and commendable earnestness, and have given a great deal

of time out of their private practice to the work. It has been done without

compensation, and they have rendered to the Commonwealth a service

of a very high order. To each of them I publicly express my sincere thanks

for the service rendered.
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The eighty-six more important cases that were investigated, arranged

alphabetically, are as follows:

Benjamin Arndt et al.

Walter J. Barrett, alias.

Charles 0. Boland.

Mary Brown and Laura Freeman.

Albert Bruno.

Anthony Bruno.

Burgess, Lang & Co.

George Byrnes.

Leo Canavo, alias.

Michael Catino.

George Cooper.

Jeremiah Commarata.

Thomas Conroy.

William J. Corcoran.

Antonio Correnti.

Lawrence P. Cronin.

John J. Cummings, alias.

Felice deNapoli.

Henry W. Derrah.

Arthur J. Desautelle and William Dondero.

John J. Devereaux.

Thomas P. Dineen.

Blair S. Dixon.

David I. Dodge.

Arthur A. Donnelly.

Leo F. Duffy.

Joseph Enos.

John Erickson.

William J. Farrell.

William Ferreirri.

Frank Ferris and Thomas Sullivan.

Joseph F. Foley.

Joseph Forti and Louis Vitozsky.

Morris Friedman.

Carl Ghella.

William Gillar.

John J. Gilmore.

Harry Gold.

Jacob Goldberg.

Frank Golding.

Nathan Goldman.

John J. Griffin.

Luigi Guarna.

Edward J. Heinlein.

Edward L. Hopkins.

Michael E. Hurley.

Rovie Johnson.
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John J. Keating.

John Keller, alias. I

John Kirby.

Joseph Lanes.

Bernard J. Logan, alias.

William J. Manning.

Clarence McCoy.
Leo McCue.
Joseph McGlinchey.

Theodore R. Mignault, alias, and Herbert J. Dugan et al.

Frank T. Mockler and M. Vincent Casper.

Florence Moore.

George Moore et al.

Carmina Morabito.

Charles Mullen.

David Namet.

Thomas Nelson.

John J. Norton.

Gabrielle Porciello.

The "Quencher" case.

John E. Radigan.

Iganzio Rair, alias.

Walter Reth.

Salvatore C. Rizzo.

Charles Roper.

William H. Russell.

Michael Sagesse et al.

Chester W. Scoyne.

Florence G. Sennott, alias.

G. Willis Slobodkin and Edward Clayton.

John Smith, alias.

Chester Snyder, alias.

Carl L. Stevens.

John Stewart, alias.

Frank J. Stone, alias.

Nathan Sugarman and Samuel Levine.

Syrian Democratic Club.

John M. Teehan.

Moses Zoll et al.

These cases have been studied by this department, the history of each

case carefully analyzed and the recommendations thoroughly considered.

Certain of the investigators have recommended further action in par-

ticular cases along certain lines, and proper action will be taken by this

office based upon the facts disclosed.

The remaining minor cases were investigated by the assistant attorneys

general and by the police, and the greater part of them have to do with

the matter of bail.
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While the reports upon the cases investigated are not attached to this

report, they are on file at my office, and any or all of the cases, and the

reports thereon, and all records and information in connection therewith,

are available to the General Court.

General Findings.

The various cases investigated involved questions concerning the

proper handling and disposition of cases by the district attorney's office

and by the courts, various issues arising out of the admission of defendants

to bail, delays in bringing defendants to trial, the placing of defendants

upon probation, appropriate sentences after conviction, the release of

defendants upon parole, the revocation of parole and miscellaneous

matters. It should be borne in mind that the number of cases investigated

in this present inquiry is small compared with the total volume of criminal

business in Suffolk County. Nor do the cases investigated, which were

not selected at random but which were complained of to this department

as cases in which there was a miscarriage of justice, represent a cross

section of all of the cases handled by the office of the district attorney

of that county. Care should, therefore, be taken lest undue weight be

given to some of the criticism leveled at the office of the district attorney.

The judgments of various men as to what constitutes a proper disposition

of a case differ. It is easy to criticize after the disposition of a case and

after subsequent events demonstrate that in the particular instance the

disposition was not a good one from the viewpoint either of society or of

the individual defendant. Hindsight is better than foresight. As the

court said, in Commonwealth v. Dascalakis, 246 Mass. 12, 27:

Perfection cannot be demanded even if a standard of perfection could be formu-

lated. Criticism after an adverse event is easy.

Mere errors of judgment in a small number of cases out of a large mass

or mere differences of opinion as to whether a relatively small number

of cases were properly handled or disposed of do not constitute sufficient

ground for strikingly adverse criticism. After a very careful and intensive

study of all of the cases reported to me, I do not find a case where it can

be demonstrated that the district attorney of Suffolk County, or the

courts, or any official connected with the administration of criminal law

acted from a corrupt or impure motive. There are cases in which some

of the assistants of the district attorney, who are no longer connected

with that office, are found by the special counsel to have been lax in a

vigorous enforcement of the law. In some cases the special counsel have

differed from the district attorney or from the courts in the manner of
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handling and disposition of cases. Of course, the special counsel have

the advantage of subsequent events in assisting them to arrive at a con-

clusion as to what constituted a proper disposition. I believe that in

the main the errors of judgment on the part of the district attorney's

office are due to the fact that that office is considerably undermanned.

The volume of business is so large that it is physically impossible for the

office, with its present staff, to give to each case the time necessary for

its proper consideration.

Specific Findings and Recommendations.

The cases inquired into fell into well-defined groups and were analyzed

and studied in that way. Taking each group up in turn, I make the follow-

ing findings, suggestions and recommendations.

Bail.

By far the greater percentage of the cases investigated involved issues

and problems arising out of and incidental to the admission of defendants

to bail. These cases indicate a certain laxness or looseness in the admis-

sion of defendants to bail in Suffolk County, a lack of co-operation be-

tween the various authorities having to do with bail and the probation

and parole authorities having records of defendants, laxity in promptly

securing default warrants, failure energetically to prosecute suits against

sureties after default, settlement of cases against sureties for nominal

amounts even though the defendants have not been apprehended prior

to the settlement, and an amazing willingness to remove defaults without

committing the defendant and without increasing bail even though such

defendant has been defaulted in the same case time and time again. The

object of bail manifestly is to insure the presence of the defendant in

court when wanted. Any procedure which frequently falls short of this

requirement is an indictment of the manner in which the system of bail

is carried on. In my opinion, no additional legislation is necessary to

remedy the situation as it apparently exists in Suffolk County at the

present time. There is now ample power to handle the entire problem

properly. In the light of the investigations and the facts disclosed, I

make the following recommendations:

1. That before the admission to bail by bail commissioners, the arrest-

ing officer obtain, wherever possible, the record of the person arrested

and submit such information to the district attorney or assistant district

attorney and the bail commissioner. By so doing the officers fixing the

amount of bail will be better enabled to determine the amount of bail

required in the particular instance to insure the presence of the defendant

when wanted.
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2. When bail is fixed in open court, the record of the defendant should

be ascertained through the probation and parole authorities and other

sources and submitted to the court before the amount of bail is determined.

3. That in all cases the financial condition of the persons offering them-

selves as sureties should be more carefully scrutinized and the question

whether such sureties are good moral risks be determined.

4. Where the defendant has a bad criminal record, bail should be set

at a much higher amount than is usual for the offence with which the

man is charged.

5. Where the defendants are defaulted, default warrants should be

asked for immediately.

6. Suits should be commenced against sureties immediately upon

default.

7. Greater co-operation between authorities for the apprehension of

defendants who have defaulted should be established.

8. Where defendants who have defaulted voluntarily surrender them-

selves, the bail should be very substantially increased unless the defend-

ants prove that they were blameless.

9. Where defendants who have defaulted are apprehended, the default

should not be removed and they should not be admitted to bail, but

should be remanded to await trial, unless such defendants affirmatively

demonstrate to the satisfaction of the court that the default was in no

wise their own fault. Greater and more effective co-operation should be

developed between the courts, the district attorney's office, police, bail

commissioners, probation and parole authorities. Such co-operation,

in my opinion, is absolutely essential, not only for the remedying of the

situation with respect to bail problems, but also for a more effective

administration of justice.

10. The cases indicate that defaults apparently are removed almost

as a matter of course, and that the defendants are then admitted to bail

in the same amount, and at times even upon a lesser amount. No penalty

is thus attached to a default by a defendant. Such a situation obviously

is unsound. It encourages defaults. It lessens respect for the adminis-

tration of law. It impedes justice. The burden of proof should always

be upon the defendant to satisfy the court in a competent manner that

he is blameless in the default, and, unless the court is so satisfied, the

defendants should be treated as recommended above. A more stringent

attitude on the part of the courts with respect to defaults, the remanding

to jail without bail to await trial of defendants who do not prove that

they are guiltless in the matter of default, will, in my opinion, speedily

eradicate this phase of the evil.

11. The custom has apparently grown up in Suffolk County of com-
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promising suits against sureties for nominal, or practically nominal,

amounts. This practice in and of itself is an inducement to defendants

to default and to persons to act as sureties upon bail bonds, who otherwise

would be far more careful as to the type of cases in which they appear as

sureties. There seems to be no valid reason, except inability to satisfy

an execution, for settling suits against sureties for less than the full amount

of the bond where the defendants have been defaulted and not appre-

hended. I recommend that the practice herein referred to be forthwith

abolished, that suits against sureties be prosecuted vigorously to a success-

ful conclusion, that execution be obtained for the full amount of the

bond, and that every effort be made to obtain full satisfaction of the

execution.

Pkobation.

A considerable number of the more important cases investigated in-

volved the question whether there had been an abuse of the probation

system. In a number of cases, defendants, who, in the light of their

criminal records, were not fit subjects for probation were time and again

placed on probation. This was due in some instances to the fact that the

probation officers did not have the complete records of the defendants;

in others, to the fact that the defendants under various aliases were enabled

to conceal their identity and thus conceal their records also; in others,

to the fact that the district attorney was not fully informed of the records;

and in other cases, to the fact that the court was not fully apprised of

the record of the defendant before him. There were still other cases where

courts with complete records before them nevertheless placed men on

probation who might be deemed unworthy of such treatment, and who

had long criminal records. Under similar circumstances, great leniency

has been shown in some cases to habitual offenders and men have been

repeatedly placed on probation though they repeatedly violated the terms

of their probation. Cold statistics or figures cannot in all cases demon-

strate that the court erred in judgment. Various factors necessarily are

taken into consideration in the treatment of human beings, which do not

appear as a matter of record. Nevertheless, sufficient facts do appear

to warrant me in making certain definite recomme'ndations for additional

legislation and for improved procedure.

That a probation system, properly administered, is, and should be, a

logical and component part of our administration of criminal law, in my
opinion, cannot be disputed. Since 1878 a probation officer has been

attached to the criminal court in the City of Boston. For the last thirty-

five years a probation officer has been attached to every police and district

court in the Commonwealth. In 1898, the power to place on probation
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was extended to the Superior Court, and that court was given the power

to appoint probation officers in every judicial district, which it promptly

proceeded to do.

The need for a central clearing house for probation records was recog-

nized in 1908, when a Commission on Probation was created, which is

appointed by the chief justice of the Superior Court. This commission

was given the power to prescribe the form of all records and of all reports

from probation officers, to make rules for the registration of reports

and for the exchange of information between the courts, to provide for

organization and co-operation of probation officers in the several courts,

and to promote co-ordination in the probation work of the courts. Pro-

bation officers were required to transmit to the commission, in such form

and at such times as it should require, detailed reports regarding the work

of probation, and police officials were required to co-operate with the

commission and with probation officers in obtaining and reporting infor-

mation concerning persons on probation.

Beginning December 1, 1914, the Commission on Probation required

probation officers in the courts of Suffolk County to send to its office every

record in the criminal sessions on the day such record was incurred. On
April 1, 1916, this requirement was extended to probation officers in courts

whose jurisdiction adjoined Suffolk County, and, on July 1, 1924, it was

extended to all of the courts of the Commonwealth. The commission

now maintains in its office a file of individual cards containing the records

of defendants who have been convicted. This file, I am informed, now
numbers about 650,000 names. The commission is capable of functioning

in a very satisfactory manner as a general clearing house for all of the

courts of the Commonwealth, and seems to be capable of expansion to

whatever demands may be made upon it.

While probation officers are required by the commission to report

records to the commission regularly and promptly, it is manifest that a

number of probation officers do not seek information from the commis-

sion for the purpose of completing their own records and enabling them

to present to the court a complete and detailed record of the defendants

whose cases are to be disposed of. Particularly is this true of courts and

probation officers distantly removed from the County of Suffolk. It

seems clear to me that courts cannot properly dispose of cases, administer

just deserts to defendants and properly protect society unless they know

the whole record of the defendants before them.

I therefore recommend legislation requiring probation officers to obtain

from the commission whatever records are available relative to defendants

before the disposition of their cases. I further recommend that the General
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Court consider the advisability of legislation requiring each court to

obtain from the commission, through the probation officer attached to

it, the record of each defendant appearing before it before disposing of

his case.

There have been a number of instances where defendants, who were

on probation from one court, have appeared in other courts and have

been there placed on probation or had their cases otherwise disposed of

without the probation officer from the former court being informed of

the subsequent proceedings. Such a situation interferes with the proper

functioning of the probation system and prevents the proper treatment

of such defendants. It should not be tolerated. There should be greater

co-operation between the probation officers of the several courts and

greater co-ordination of their respective activities.

I recommend the enactment of legislation requiring probation officers,

when they learn that defendants in the court to which they are attached

are on probation in another court, to notify forthwith the probation officer

of such other court of the subsequent proceeding.

From a number of the cases it appeared that defendants were able to

conceal their identity under aliases or otherwise. While it cannot always

be possible to "identify defendants as persons who have records and whose

records are available, the number of cases in which such concealment

has been successful are altogether too many. Greater stress should be

laid upon placing records in such shape as to make identification of de-

fendants more easy. I believe that considerable difficulty in this respect

could be obviated if probation officers were more searching in their efforts

to place identifying descriptions and marks upon the records of the indi-

vidual defendants, and I so recommend.

It further appears that the records in the office of the Commission on

Probation do not now contain parole records. In my opinion, it is essential

for a complete system to have these records also concentrated in the Com-

mission on Probation. If a defendant is paroled, and his parole is revoked

for its violation once or, perhaps, several times, manifestly this information

is of vital importance to the court in determining whether such defendant

should be placed upon probation or should be dealt with in a severe fashion

for the protection of society. The absence of such records in the office of

the Commission on Probation leaves the court without any information

on that vital question. The statute now requires the Commissioner of

Correction upon request to give at all times to the Commission on Pro-

bation and to probation officers such information as may be obtained

from the records concerning prisoners under sentence or who have been

released. Such requests are not regularly made.
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I recommend legislation requiring the Commissioner of Correction

and all parole authorities regularly and promptly to send to the Com-
mission on Probation detailed and complete records relative to paroles

of, and length of periods served in the various penal institutions by, the

respective prisoners.

Parole.

Some of the cases considered dealt with the problem as to whether

parole or permits to be at liberty had been granted to defendants unwisely.

Here, too, judgments in specific cases differ, and the fact that a defendant

subsequently and during his term of parole committed a serious felony

does not, in and of itself, demonstrate that the issuance of the permit to

be at liberty was unwise.

As I stated in my report of last January, parole officers "should be

imbued and should act with an eye singly to the public welfare and the

protection of society. They should always subordinate the welfare of the

individual convicted to the welfare of society as a whole. In determining

whether a convict should be released prior to the expiration of his sentence,

the sole test should be whether it is to the interest of society that he be

released, and such release should not be granted unless the answer to that

question is in the affirmative."

This necessarily involves a searching examination and study of each

case before the prisoner is paroled. To enable such authorities properly

to act, they should have before them all available records of the prisoner.

I recommend that all parole authorities before acting in any individual

case utilize the facilities afforded by the Commission on Probation for

the purpose of obtaining the detailed and complete record of the prisoner.

I further recommend active co-operation in each instance between the

parole and probation authorities.

I have already referred to the submission by parole authorities of their

records to the Commission on Probation. In a number of instances it

appears that paroled prisoners during the period of parole appear before

the courts as defendants, and the parole authorities are not notified.

Unless the parole authorities happen to obtain this information, the fact

that the paroled prisoner has committed another crime is unknown to

them and the parole is consequently not revoked.

I therefore recommend the enactment of legislation requiring probation

officers forthwith to notify the proper parole authorities whenever it

appears that a paroled prisoner, during the period of his parole, is before

the court to which they are attached.
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Disposition of Cases.

I have already referred to the question whether there has been malad-

ministration in the disposition of cases by the courts or by the district

attorney's office. There has unquestionably been a number of cases in

which there seems to have been an improper disposition by the courts

or by the district attorney's office, although there is no evidence that

this was due to improper motives or sinister influence. In some cases,

habitual and persistent offenders have been repeatedly placed on pro-

bation or fined or given small terms of imprisonment. In some cases

undue leniency seems to have been shown to habitual offenders and to

men with bad criminal records. A nol prossing of some cases indicates

poor judgment or insufficient consideration with respect to those cases.

This applies as well to the filing of some cases. Repetition of such instances

will, in my opinion, to a certain extent be avoided if the suggestions and

recommendations I herein make are carried out and followed. If the

number of assistants to the district attorney of Suffolk County were

increased, it would be possible for that office to give more attention to

each individual case, and thereby more effectively assist in the adminis-

tration of the law.

There ought to be more effective co-operation between the district

attorney's office and the police, particularly the arresting or complaining

officers, and the probation officers. I believe that no disposition ought

to be made of a case by the district attorney, and no recommendation

ought to be made by him to the court as to the amount of bail, the reduc-

tion of bail or the disposition of a case until that office has obtained from

the arresting or complaining officers and the probation officers all the

information available relative to the case under consideration and the

record of the defendant. Through such co-operation the cases where

defendants are released on insufficient bail or have their cases filed or nol

prossed, or are placed on probation, or are given fines, or short sentences,

where such disposition is an improper one, would be reduced to a mini-

mum. Such co-operation should extend to all officials in any way con-

cerned with the administration of the criminal law.

The system now in vogue with respect to handling of indictment warrants

appears to be somewhat lax. The district attorney apparently makes no

attempt to see to it that the warrants are duly issued, placed in the hands

of the proper officers and served. The issuance of indictment warrants

and the placing of them in the hands of the officers is left entirely to the

clerk of the court. In my opinion the supervision of indictment warrants

should rest upon the district attorney's office.

I recommend that the district attorney's office see to it that such war-

rants are properly issued, that they are placed in the hands of the proper
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officers, and that he keep in touch with the police for the purpose of

having the defendants apprehended as speedily as possible.

Respect for the courts is essential in a proper administration of justice.

Defendants who are defaulted should, wherever possible, be apprehended

and brought before the court, regardless of what the proper disposition

of their cases should be. For that reason an indictment should, in my
opinion, never be nol prossed where the defendant has been defaulted

and has not been brought before the court subsequent to such default.

It has been brought to my attention that in at least one instance exami-

nation of the Government's case and the Government's witnesses had

been held by the district attorney in the presence of the defendant or

of his witnesses or counsel. Such a practice manifestly affords an oppor-

tunity to defendants and their witnesses or to unscrupulous counsel to

manufacture testimony to meet the Government's case, and in that manner

hampers the proper administration of justice.

I recommend that the examination of the Commonwealth's witnesses

should never be held in the presence of the defendant, his witnesses or his

counsel.

In one instance, a defendant with a bad criminal record was held in

jail to await the action of the July grand jury. To suit the convenience

of the arresting officer the case was presented to the grand jury in June,

and secret indictments were returned. The clerk of the Superior Court

at that time had no notice that the defendant was then confined in jail.

In July, the papers from the Municipal Court, where the defendant had

been held for the grand jury, were forwarded to the clerk of the Superior

Court, and in the usual course submitted to the district attorney. Because

of the June indictments the grand jury, for the purpose of clearing the

record, returned no bills upon the papers sent up from the lower court.

When the papers with the notations of "no bills" were returned to the

clerk, the latter, not having his attention called to the fact that the June

indictments applied to the same defendant, in the usual course notified

the keeper of the jail that no bills had been returned, and the defendant

was released. This, although an isolated case, illustrates the danger of

departing from the usual routine without notification to other officials

having to do with the same matter.

A repetition of such an incident could be avoided if, whenever there

was a contemplated departure from the usual routine in the procedure

with respect to criminal cases, all officials in any way concerned with

the case or with the custody of the defendant were notified of the con-

templated action, and I so recommend.

There was a suggestion that in some cases applications for search war-

rants for intoxicating liquors were made in open court. Such a practice,
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in my opinion, should never be indulged in. If publicity is given to the

fact that a warrant is desired to search certain premises, by making the

application in open court, manifestly the persons whose premises are

to be searched may be given notice of the proposed search and take steps

to defeat the ends of justice.

I recommend that search warrants should never be applied for or

considered in open court, but that such application should always be made

to the court in chambers.

Delay in Trials.

In my previous report I pointed out the manner in which delay in

bringing defendants to trial vitally hampers an effective administration

of the criminal law and hinders the protection of society from the criminal

elements. One of the causes of delay is the repeated and numerous con-

tinuances granted to the same defendants. There is an old saying that

"three continuances are equal to an acquittal."

In many of the cases it appears that continuances have for one reason

or another been repeatedly granted. While continuances cannot be

altogether avoided, due to a variety of causes, I am of the opinion that

they can be considerably reduced by a more stringent attitude on the

part of the district attorney and the courts. Repeated continuances

involve delay in bringing defendants to trial, usually work in favor of the

defendants, and hamper the administration of justice. They ought not to

be granted as a matter of favor. They should be allowed only for good

and sufficient cause. Another cause of delay is the ease with which defaults

are removed. I have above pointed out this evil. Defendants who desire

trial postponed can, under the present practice, secure delay by the simple

process of defaulting and having the default subsequently removed. This

process can be repeated again and again. I have already suggested the

remedy therefor.

Abolition of Double Trials for Minor Offences.

A further important cause of delay is the congestion of the court docket

due to the large number of cases appealed from the lower courts to the

Superior Court. Under our present system, a defendant in a criminal

case is entitled to two trials, one in the lower court and one, upon appeal,

in the Superior Court. In important cases defendants frequently do not

present their defence at all, but rest upon the presentation of the govern-

ment's case, and, if convicted, appeal. The sole effect of a trial in the

district court in such cases is to expose the whole of the Government's

case to the defendant and to enable him to prepare his defence accordingly.

In the larger number of cases, defendants dissatisfied With the sentences
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of the district court appeal solely because of the knowledge that the docket

of the Superior Court is so congested that it is impossible to try all of the

cases, and that they accordingly will be able to trade with the district

attorney or the Superior Court and frequently obtain a lighter sentence.

There is no valid reason for affording a defendant two trials in the same

case, thus not only giving him his day in court once but twice.

The recommendation of the Judicial Council now before you for the

election of jury trial in the Municipal Court of the City of Boston and

review of sentences there imposed has my support. I also go a step fur-

ther. I believe that defendants in the district courts of the Common-
wealth as well as in the Municipal Court of the City of Boston should be

required to elect whether they will stand trial in those courts, waiving

trial by jury, or whether their cases shall be sent to the Superior Court

for jury trial without trial in the lower court. The suggested change will

require, of course, provision for the correction of errors of law in trials

in the lower courts; but the machinery would appear to be available in

the appellate division of the Municipal Court of the City of Boston and

in the newly created appellate division of the district courts of the Com-

monwealth.

Precedence to the Trial of Crimes of Violence.

Seventy-one years ago the Legislature provided that a certain class of

cases should be given precedence. The statute has been added to from

time to time so that today the following classes of cases have to be tried

first, in this order: cases of persons in jail; petitions for writ of habeas

corpus; cases involving violations of the liquor law; cases involving

common nuisances; cases involving desertion, non-support and bastardy.

All the district attorneys have found that this statute has in many

instances effectually blocked them from trying very important criminal

cases which ought to have been tried at once. In 1923 and 1924 the

Attorney General, at the instance of the district attorneys, recommended

that this situation be corrected. The recommendation read as follows :
—

G. L., chap. 212, section 24, provides that certain cases shall have precedence

in the order of trial next after the cases of persons who are actually confined in

prison and awaiting trial. The district attorneys are thereby prevented for ex-

tended periods from trying any cases except those given precedence by the statute,

and certain classes of offences are barred from trial. Not infrequently, important

cases, which for special reasons should be tried, are postponed for long intervals.

I recommend that the section be so amended as to provide that the court shall

have discretion to modify the order of trial if in its opinion there is sufficient ground

for so doing.

On January 20 last the Governor transmitted to the General Court a

special report of the Judicial Council containing suggestions as to the
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best method of giving precedence to trials of crimes of violence. This

recommendation is contained in House Document No. 907.

I recommend that a law be enacted so that, in the discretion of the

court, the order of trial may be modified in order that any important

criminal case, when occasion demands, may be tried without delay.

Impeachment of Witnesses by the Introduction of Prior

Convictions.

G. L., c. 233, § 21, provides for the impeachment of witnesses by the

introduction of prior convictions. This statute should be amended to

allow the Commonwealth to show prior offences for which the defendants

have been placed on probation, given suspended sentences or had the

cases filed. The statute uses the word "conviction." The Supreme

Court, in days long gone by, so construed the term "conviction" that

the Commonwealth cannot introduce records showing that defendants

have been time and again placed on probation for the precise offence for

which they are now being tried.

A specific case, typical of many cases, will illustrate the need for such

amendment. Three young men were on trial for robbery. They had

been doing little else for a number of years. They had always "gotten

away with it." Time after time, for breaking and entering, carrying weap-

ons, etc., they had either pleaded or been found guilty and had their

cases filed, placed on probation or their sentences suspended. All took

the witness stand in their own defence. All had an alibi defence. They

were positively identified by the victim of the hold-up, and admitted,

after their acquittal, that they were guilty.

The principal argument of their attorneys was that here were three

young men starting out in their lives, who had never been convicted

before, and they argued that if there had been any prior conviction,

the Commonwealth would have shown it. The judge was obliged to charge

the jury that the Commonwealth could introduce records of prior "con-

victions." The jury acquitted the defendants, following this line of

argument.

After they were acquitted, the probation officer showed the jury the

records. The jurymen were appalled and incensed, believing that they

had been duped by the court and the law, and stated that their verdict

of not guilty was based upon the fact that the defendants had not been

convicted before.

There is no sound argument against the Commonwealth being allowed

to show all of the facts, concerning the defendants, to impeach their testi-

mony. This raises no constitutional question. The statute can be amended

specifically defining "conviction" as including any action which any
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court has finally taken on the case, such as probation, filing and suspended

sentences.

There are constant miscarriages of justice as a result of this old definition

of "conviction," where juries are actually prevented from learning the

true facts which would tend to impeach the testimony of witnesses.

District Judges sitting in the Superior Court.

In previous reports the Attorney General and the several district

attorneys have given their full support to the enactment of legislation

which authorized the chief justice of the Superior Court to call up justices

of the district courts to sit in the Superior Court and try cases of mis-

demeanors, except conspiracy and libel, with juries. In 1924 we recom-

mended that their jurisdiction' be properly increased, and this was done.

The district attorneys have found this act of great assistance in enabling

them to clear up cases pending in their offices, and they all, with a single

exception, are of the opinion that the statute, St. 1923, c. 469, amended

by St. 1924, c. 45, should not be allowed to lapse on July 1st, next.

Waiver of Jury Trial in the Superior Court in Criminal Cases.

The recommendation of the Judicial Council that defendants in criminal

cases in the Superior Court, with the exception of capital cases, may waive

the right of trial by jury, has my support.

Such legislation would not be in conflict with any of the provisions of

the Federal Constitution, provided the accused were otherwise assured

due process of law. I recommend serious consideration of the system which

has worked successfully in Maryland for over 140 years and which has

materially aided in the efficient and swift despatch of criminal business.

In the year 1924 over 90 per cent of all the cases tried in the criminal court

of Baltimore City were tried without a jury. The system was recently

adopted by the State of Connecticut and is there giving satisfaction.

Reduction op the Number of Peremptory Challenges.

Upon the trial of an indictment for a crime punishable by death or

imprisonment for life, each defendant is entitled to twenty-two peremptory

challenges of the jurors called to try the case. A peremptory challenge

is an objection to a juror for which no reason need be given, but upon

which the court must exclude him. The number twenty-two is purely

arbitrary and works to the great disadvantage of the public welfare in

many instances.

This may best be illustrated by the example of a specific case which

is typical of many such cases tried in the Commonwealth.
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Four men were on trial for robbery. Each man had twenty-two per-

emptory challenges, a total of eighty-eight. There were in attendance

at the session of the Superior Court in which the defendants were being

tried approximately forty men called for jury service. The entire panel

was exhausted by peremptory challenges. Another panel in attendance

in the court house was drawn upon, and it, too, was similarly exhausted.

The court was finally forced to order the sheriffs to bring in prospective

jurors from the highways and byways. If this order were literally carried

out, the sheriffs would have had to bring in the hangers-on in the corridors,

many of whom were defendants awaiting trials themselves.

In the trials of a recent major crime a conservative estimate of the

cost to the Commonwealth of securing the jury is about $5,000, exclusive

of the waste of time of the various panels of jurors held in readiness while

counsel for the defendants exhausted, so far as their challenges would

allow, the best qualified men. Because of the needlessly large number

of challenges it is always necessary in robbery and capital cases to draw

from two to five times as many jurors as in ordinary cases.

There is no sound argument in favor of so large a number of peremptory

challenges. Jurors may be challenged for cause and will be excused by

the court if sufficient reason therefor is shown. Peremptory challenges

are used only when good cause cannot be shown for challenging them.

The present number of such challenges available to defendants means

considerable unnecessary expense to the counties and frequently enables

defendants to prevent the most suitable men from serving on the jury.

I recommend serious consideration of the suggestion that the number

of peremptory challenges in these cases be reduced.

Speedy Heaking of Important Criminal Cases in the Supreme

Court.

In 1924 the Attorney General and the district attorneys suggested

that in certain cases the practice of presenting points of law for review,

in criminal cases, was open to improvement, and that in such cases the

entire record and testimony might properly be certified to the Supreme

Court. It was recommended at that time that legislation be enacted

making it possible for such certification in all cases involving homicide

and in other serious and important cases where, in the exercise of a sound

discretion, the presiding justice is of the opinion that there should be such

a certification. The Legislature in 1925 enacted a statute which pro-

vided for such a certification in any proceedings or trial upon an indict-

ment for murder or manslaughter. See St. 1925, c. 279.

On last Wednesday the Governor transmitted to you a special report

of the Judicial Council, in which that body recommends that a justice
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of the Superior Court presiding at a proceeding or trial upon an indict-

ment or upon a complaint for any other criminal offence should be given

authority to make the act of 1925 apply to the proceeding or trial in ques-

tion. This recommendation has my earnest support, and the reasons

therefor are set forth in my annual reports filed in 1924 (see page 10),

in 1925 (see page 7) and in 1926 (see page 15).

Recommendations at the Instance of the District Attorneys.

Following the practice of the past few years, conference was held with

the several district attorneys on November 21, 1925, and several proposed

recommendations were discussed at the meeting. At the conclusion of

the conference it was unanimously voted to authorize me, on behalf of

the district attorneys, to make the following recommendations:

A. Increase of Penalty for Failure of Witnesses to attend. — It was

voted to renew this recommendation, which was made last year.

G. L., c. 233, § 5, provides that witnesses duly summoned and required

to appear and testify, who fail to attend, may be punished by a fine of

not more than $20. Failure of an important witness to appear at the

trial of a criminal case may often imperil the successful prosecution of

such case. The penalty for failure to attend when summoned should be

sufficiently adequate to deter witnesses from refusing to appear. It is

therefore recommended that the penalty for this offence be increased to

a fine of not more than $300, or imprisonment for not more than three

months, or both.

B. Reduction of Minimum Penalties in Certain Cases. — It was voted

to renew the recommendation on this subject which was made last year

to the effect that legislation be enacted carrying out the suggestion of

the special commission relative to the criminal law to the effect that a

person convicted of any crime excepting treason or murder, punishable

by imprisonment in State Prison, may be sentenced to imprisonment in

a house of correction for not more than two and a half years. (See Report

of Special Commission to Investigate the Criminal Law, House, 1923,

No. 224, pages 5, 6, Appendix "C".)

Conclusion.

It has been the purpose of this survey to analyze the situation carefully

without bias or prejudgment.

The survey has pointed out certain defects in criminal justice in Massa-

chusetts. Such defects as contribute to the increase of crime and its in-

frequent punishment should be remedied without delay. Complaints

against existing evils should be followed by constructive criticism. This

report is an attempt to follow that rule by suggesting remedial legislation
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and better methods of administration. New criminal laws will be enacted

by the General Court, as they have been in the past, when, in its judgment,

they are deemed sound and necessary, but in the final analysis the greatest

opportunity for improvement is to be found in the faithful and efficient

administration of the laws that exist rather than in new laws.

In concluding this report I desire to make the observation that today,

as always, the courts of Massachusetts are striving ably and conscientiously

to meet their several responsibilities. It is for us to express continued

confidence in them. All citizens should guard zealously the priceless

heritage that has been ours since the foundation of the Commonwealth, —
complete confidence in our courts, and in their administration of justice.

Respectfully submitted,

JAY R. BENTON,
Attorney General.
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OPINIONS.
Reclamation Division— Land of the Commonwealth— Authority of

Officials.

Officials have no power to institute petitions for, nor to make the Com-
monwealth or municipalities parties in, a reclamation project, under
G. L., c. 252. §§1 and 5, as amended.

Dec. 2, 1924.

Dr. Arthur W. Gilbert, Commissioner of Agriculture.

Dear Sir : — You have asked my opinion upon certain matters con-

nected with the work of the Reclamation Division. Your inquiries are

set forth in your letter in the following language :
—

"We should therefore like to know whether, under the present lan-

guage of the law (G. L., c. 252, as amended by St. 1923, c. 457, and
by St. 1924, c. 93), a town or a State authority having charge of an
institution, highway or other public property or improvement can be
a member of a reclamation district, with the same rights, powers, duties

and obligations as members who are individual persons.

We understand that the State or county, even though it might have
land involved in a reclamation district, would not be subject to assess-

ment. Is this correct? It sometimes happens also that a highway
location is laid out across a marsh which the authority locating the high-

way is not empowered to drain, even though a better foundation could
be obtained by drainage and the ultimate cost of constructing the high-

way much reduced by this means.
Would the State, county or town highway authorities, under the

present law, have authority to petition for the establishment of a reclama-

tion district to deal with such a situation?"

State, county or town authorities or officials who have charge of real

property hold the same as representatives or agents of the State, county
or town which they serve. They do not themselves have such title to the

property in their charge as to bring them within the term '

' proprietors,
'

'

as used in the above-named statutes, the material provisions of which in

this regard are as follows.

G. L., c. 252, §§ 1 and 5, as amended by St. 1923, c. 457, § 1 :
—

"Section 1. If it is necessary or useful to drain or flow a meadow,
swamp, marsh, beach or other low land held by two or more proprietors,

or remove obstructions in rivers or streams leading therefrom, such im-
provements may be made as provided in the fifteen following sections.

Section 5. The proprietors of any area described in section one or a
majority in interest either in value or area, may petition the board
setting forth their desire to form a reclamation district, as provided in

the following section, stating the proposed name of said district, the

necessity or desirability of the same, the objects to be accomplished, and
a general description of the lands proposed to be affected, together with
the names of known owners of said lands. ..."

The Commonwealth, a county or a town, as the case may be, is the

"proprietor" of the land held by officials, within the meaning of the

statutes. The fact that the Commonwealth, a county or a town is the
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a reclamation district by petition of the proprietors of land in such
territory will not prevent the formation of such a district, and the Com-
monwealth, a county or a town will thereafter be treated as one of the

proprietors within such district. The Commonwealth or a county which
holds the land in such district for a public purpose will not, however,
be subject to assessments upon its land in the district, as will other

proprietors therein.

State, county or town highway authorities are not invested with
power to institute petitions on behalf of the governmental agencies which
they respectively represent, for the formation of reclamation districts,

and in the absence of specific legislative authorization are not competent
to become petitioners themselves nor to make the Commonwealth, a
county or a town a petitioner for such a purpose.

Very truly yours,

Jay R. Benton, Attorney General.

Legislative Printing— Clerks of the House and Senate— Attorney
General.

The statutes exclude legislative printing from the supervision and con-

trol of the Commission on Administration and Finance.
The power to contract for such printing, with certain exceptions, is

lodged with the Clerks of the House and Senate.

In the absence of fraud or collusion, the jurisdiction of the Attorney
General is limited to passing upon the legal form of the contract.

Dec. 5, 1924.

Commission on Administration and Finance.

Gentlemen :— You call my attention to the contract for legislative

printing which the Clerks of the House and Senate propose to execute.

You assert that the contract is not being awarded to the lowest bidder,

and that the contract, if executed, will involve an increased expenditure
of some thousands of dollars. You request me to prevent the execution
of such a contract with the higher bidder and, I presume, to compel
the Clerks of the House and Senate to award the contract to the lower
bidder.

The entire matter has been given careful consideration by me, and
all the parties in any way interested or involved have been given ample
opportunity to be, and were, fully heard by me. The statutes exclude
legislative printing from the supervision and control of your Commis-
sion, and give the power to contract for such printing, with the excep-

tion of bulletins of committee hearings, to the Clerks of the House and
Senate. It is for them to take into consideration the circumstances and
facilities of the bidders for the work, as well as the terms offered, and
to award the contract to such person or persons as in their judgment
the interests of the Commonwealth may require. The power and the

aceompamdng responsibility are theirs. The power to publish bulletins

of committee hearings is lodged by statute in the joint committee on
rules.

The Attorney General is hot given any jurisdiction in the matter,

either by statute or under the common law, in the absence of fraud or

collusion. You have orally stated to me that there is no suggestion of

fraud or collusion in connection with the proposed contract.
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It is clear, therefore, that there is no power in the Attorney General
either to prevent the execution of the contract or to compel the awarding
of the contract to a different bidder. The jurisdiction of the Attorney
General in this matter at this time is limited to passing upon the legal

form of the contract, when requested so to do by the Clerks of the House
and Senate.

Very truly yours,

Jay R. Benton, Attorney General.

Insurance— Statutory Construction— Reinsurance.

The words "one half of an individual risk," as used in G. L., c. 175,

§ 20, with relation to the maximum amount of permitted rein-

surance, mean one half of the face amount of the policy.

Dec. 13, 1924.

Hon. Wesley E. Monk, Commissioner of Insurance.

Dear Sir : — You ask my opinion upon a question of law having to do
with the interpretation of that part of G. L., c. 175, § 20, which pro-

vides that
'

' no domestic life company shall reinsure its risks without the

written permission of the commissioner, but may reinsure not exceeding
one half of an individual risk."

In your letter you point out that a question has arisen as to the

meaning of this statutory provision, and you set forth the following
facts :

—

"A certain life company now under examination has been reinsuring

one half of the face amount of the policy without the consent of the

Commissioner. If it, v. g., should issue a policy for $60,000 to a person
already insured by it under a policy for $40,000, it would reinsure

$50,000 without permission, that is, one half of the total insurance of

$100,000.

The contention is made that in the case premised it could not lawfully

reinsure more than one half of the difference between the reserve value

of the $60,000 policy, taken at $30,000, and the face amounts of both
policies, $70,000, or $35,000 without such permission."

You ask to be advised whether the words "one half of an individual

risk" mean one half of the face amount of the policy or policies, or

whether they mean one half of the difference between the reserve ac-

cumulated and the face of the policy.

The word "risk," as used in the statute under consideration, in my
opinion, means simply the amount of the loss which the insurer is liable

to pay on the death of the insured. It has no relation to the particular

fund out of which payment must be made, whether reserve, surplus,

capital or amount received by assessment of its members. The liability

of the insurer is for the amount written in the policy or policies. This
liability is not changed by the accumulation and allocation of a reserve

or other similar fund, whose creation, though affecting the probabilities

as to the insurer's ultimate depletion of its capital or other basic re-

sources, does not affect the amount of its obligation.

In my opinion, therefore, the words of the statute to which you direct

my attention, "one half of an individual risk," mean one half of the

face amount of the policy or policies written for the life of the insured.

Very truly yours,

Jay R. Benton, Attorney General.
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Resale of Theatre Tickets— License— "Engaged in Business."

A person may be engaged in business even though service is rendered
without charge to the customer and is a matter of accommodation
to him.

Theatre tickets are not property in the ordinary sense but are primarily

revocable licenses.

The term "reselling," as used in St. 1924, c. 497, should be construed

as the transfer or disposal of a legal or equitable right to a ticket

of admission, or to some other evidence of such right of entry, for

a consideration.

Whenever any one makes a regular course of business of such transac-

tions he becomes subject to the provisions of the act.

Dec. 17, 1924.

Gen. Alfred F. Foote, Commissioner of Public Safety.

Deae Sir :— You have requested my opinion as to whether the Jordan
Marsh Company, of Boston, is required to be licensed under the pro-

visions of St. 1924, c. 497, entitled "An Act to regulate the sale and
resale of tickets to theatres and other places of public amusement as a

matter affected with a public interest in order to prevent fraud, extor-

tion and other abuses," by reason of the service it furnishes its patrons

in obtaining theatre tickets. You describe the course of conduct of the

company as follows :
—

"It appears that the Jordan Marsh Company takes orders for tickets

and collects the money therefor, and by phone or other means makes
the reservations at the theatre office and issues to the purchaser some
sort of order, upon receipt of which at the theatre box office the tickets

so reserved are delivered to the purchaser without any further payment
therefor.

'

'

For this service the company makes no charge.

The statute describes the persons who must be licensed thereunder as

those who "engage in the business of reselling any ticket or tickets of

admission or other evidence of right of entry to any theatrical exhibition,

public show or public amusement or exhibition required to be licensed

under sections one hundred and eighty-one and one hundred and eighty-

two, whether such business is conducted on or off the premises on which
the ticket or other evidence is to be used.

'

' St. 1924, c. 497, § 2.

The crucial words for your present purposes are,— '

' engaged in the

business of reselling."

It is clear that the Jordan Marsh Company, in pursuing the course

of conduct described, is engaged in business, even though the service is

rendered without direct charge to the customer and is a matter of accom-
modation to him. Judson Freight Forwarding Co. v. Commonwealth,
242 Mass. 47, 55. The word "sale" has a well-defined meaning.

In Arnold v. North American Chemical Co., 232 Mass. 196, 199, the

court said :
—

"It is the transfer of property from one person to another for a con-

sideration or value. The word implies ordinarily the passing from seller

to buyer of the general and absolute title to property as distinguished

from a special interest, a bailment, a license, a lease, a pawn or other

limited right falling short of complete ownership."

See also G. L., c. 106, § 3, commonly called the "Sales Act."
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Theatre tickets, however, are not property in the ordinary sense but
are primarily revocable licenses, and "while it may be assumed that the
resale of a theatre ticket transfers all the right of the original purchaser,

the transaction relates to property of such tenuous nature as to render
it peculiarly liable to abuses." Opinion of the Justices, 247 Mass. 589,

596.

To construe the word "resale" under the provisions of St. 1924, c. 497,

as a transfer of the general and absolute title would exclude from its

operation a great number of potential transactions which might be
clearly subject to the abuses which the statute was intended to obviate.

I am of the opinion that the word "reselling" was not used in this act

in its ordinary meaning or with the precise and close signification given
that term in the Sales Act. Nor does the statute make immediate and
tangible gain the criterion of a "resale." Tickets purchased and trans-

ferred to another person for less than the purchase price are none the

less resold.

In my opinion, the term "reselling," as used in St. 1924, c. 497, should
be construed as the transfer or disposal of a legal or equitable right to

a ticket of admission, or to some other evidence of such right of entry,

for a consideration, and that whenever any one makes a regular course
of business of such transactions he renders himself subject to the pro-

visions of that act. To become subject to the statute a person must have
acquired some such right to the tickets, which right he disposes of or
transfers for a consideration. If no such right is acquired by the per-

son whom it is sought to subject to the provisions of the law, that per-

son cannot be held to be "engaged in the business of reselling" tickets.

Applying these principles to the instant case, if the Jordan Marsh
Company acquires any legal or equitable rights to theatre tickets and
disposes of such rights to its patrons for a consideration, even though
there be no immediate and tangible profits in such transactions, it is

engaged in the business of reselling tickets and must be licensed under
the provisions of St. 1924, c. 497. If, however, the Jordan Marsh Com-
pany does not acquire any such rights in such tickets, and acts either

as the agent of the theatre in selling tickets or as the agent of its

patrons in buying tickets, and all rights in the tickets are transferred

directly from the theatre to the patron, it is not engaged in the business

of reselling tickets and is not subject to the provisions of the act.

Very truly yours,

Jay R. Benton, Attorney General.

Civil Service— Secretary appointed oy the City Council of Boston.

The appointment of a secretary by the city council of Boston, under
St. 1909, c. 486, § 1, is not within civil service.

Dec. 17, 1924.

Hon. Patson Dana, Commissioner of Civil Service.

Dear Sir :— You ask my opinion as to whether the appointment of

a secretary by the city council of Boston, under St. 1909, c. 486, § 1, is

within the civil service.

In my opinion, this appointment is not within civil service. St. 1909,

c. 486, § 1, reads, in part, as follows :
—

" ... The city council may, subject to the approval of the mayor,
from time to time establish such offices, other than that of city clerk,

as it may deem necessary for the conduct of its affairs and at such
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salaries as it may determine, and abolish such offices or alter such
salaries; and without such approval may fill the offices thus established

and remove the incumbents at pleasure."

The words '

'may fill the offices thus established and remove the incum-
bents at pleasure" seem to me inconsistent with any legislative intent

that such appointments or removals shall be subject to civil service.

Cf. V. Op. Atty. Gen. 537.

Yours very truly,

Jay R. Benton, Attorney General.

Insurance— Contract of Insurance— Bond for Hospital Expenses.

An undertaking by an insurance company to pay hospital expenses in-

curred in a specified way, in consideration of a premium, is not a
contract of suretyship but a contract of insurance.

Dec. 30, 1924.

Hon. Welsey E. Monk, Commissioner of Insurance.

Dear Sir:— You have submitted to me copies of two instruments,

styled respectively ''Hospital Bond" and "Application for a Hospital
Bond," issued by a foreign insurance company licensed to do business

in this Commonwealth as surety, but not to insure against sickness or

bodily injury. The bond purports, in consideration of a stated premium,
to guarantee to any hospital in the United States or Canada payment of

all expenses which may be incurred within one year thereafter at any
such hospital by the other contracting party (called the "principal
assured") or members of his immediate family, named therein, not ex-

ceeding the amounts therein specified and subject to certain other con-

ditions as stated therein. Payments are to be made directly to the hos-

pital involved. In the application the applicant agrees to pay a stated

annual premium upon the signing of the application. No obligation is

expressed or implied in either instrument that the "principal assured"
shall repay to the company any sum paid out by it under the bond.
You ask the following questions :

—
"1. Does the company in issuing such a contract act as a surety on

a bond or other obligation within the meaning of the fourth clause of

G. L., c. 175, § 47, or, in other words, is such a contract one of suretyship ?

2. If you . answer the preceding question in the negative, does the

said contract constitute one of insurance against loss or damage on
account of accident or sickness, and therefore subject to section 108 of

said chapter ?

3. If you answer the two preceding questions in the negative, does

the making of said contract involve the transaction of a form of in-

surance which is unlawful under section 3 of said chapter because not
specifically permitted by said section 47 and which can be transacted

only by special license of the Commissioner under clause (g) of section

51 of said chapter ?

"

1. It is essential to the relation of suretyship that there shall be a

valid and binding obligation owed by the principal to a creditor, for

the payment or performance of which the surety undertakes to make
himself collaterally liable. Thornberg v. Allman, 8 Ind. App. 531;
Russell v. Failor, 1 Ohio St. 327 ; Roberts v. Hawkins, 70 Mich. 566. See

Canton Institution for Savings v. Murphy, 156 Mass. 305 ; Burdett v.

Walsh, 235 Mass. 153. The undertaking of the company, as is shown by
the bond and application, is to pay hospital expenses when incurred
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according to the terms of the bond, and not to be surety for their pay-
ment by another. It is my opinion, therefore, that the contract with the

"principal assured" is not a contract of suretyship. Accordingly, I

answer your first question in the negative.

2. A contract of insurance is defined by G. L., c. 175, § 2, as

follows :
—

"A contract of insurance is an agreement, by which one party, for a

consideration promises to pay money or its equivalent, or to do an
act valuable to the insured, upon the destruction, loss or injury of some-
thing in which the other party has an interest.

'

'

The basis of this definition is to be found in the opinion of Gray, J.,

in Commonwealth v. Wetherbee, 105 Mass. 149, 160, in which he said

the following :
—

" A contract of insurance is an agreement, by which one party, for a

consideration, (which is usually paid in money, either in one sum, or

at different times during the continuance of the risk,) promises to make
a certain payment of money upon the destruction or injury of something
in which the other party has an interest. In fire insurance and marine
insurance, the thing insured is property; in life or accident insurance,

it is the life or health of a person. In either case, neither the times

and amounts of payments by the assured, nor the modes of estimat-

ing or securing the payment of the sum to be paid by the insurer, affect

the question whether the agreement between them is a contract of in-

surance. All that is requisite to constitute such a contract is the pay-

ment of the consideration by the one, and the promise of the other to

pay the amount of the insurance upon the happening of injury to the

subject by a contingency contemplated in the contract."

In I Op. Atty. Gen. 345, former Attorney General Knowlton says,

regarding this definition :
—

"This definition first appears in St. 1887, c. 214, § 3. It was taken

from an opinion of Gray, C.J., in Commonwealth v. Wetherbee, 105

Mass. 149, and was undoubtedly adopted by the Legislature as a judicial

interpretation of the meaning of the word; but an examination of the

case cited shows that it was not intended in the opinion to limit the

common-law definition of insurance."

The nature of the contract between the company and the "principal

assured" is to be ascertained from the terms of the bond and applica-

tion. The use of the words "assured," "insurance" and "premium"
tends to show that the contemplated arrangement, as the parties viewed

it, was one of insurance. The intention shown by the instrument appears

to be to provide insurance for the "principal assured" and designated

members of his family, in consideration of a premium to be paid, against

certain losses, to wit, hospital expenses, consequent upon possible acci-

dent or ill health. The contract was not intended to be one for personal

services. The "Hospital Bond," when duly executed by the parties,

is, in my opinion, a contract of insurance within the statutory definition

quoted above. See I Op. Atty. Gen. 544; V Op. Atty. Gen. 206;

Physicians' Defense Co. v. Cooper, 199 Fed. 576. I therefore answer
your second question in the affirmative.

Accordingly, no answer to your third question is called for.

Very truly yours,

Jay R. Benton, Attorney General.
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Boston Elevated Railway Company— Employees— Public Service—
Preference of Veterans and Citizens.

The service in which employees of the Boston Elevated Railway Com-
pany are engaged is not any branch of the public service of the

Commonwealth.
Statutes containing provisions giving preference to veterans and to

citizens of the Commonwealth with respect to their employment in

the public service are not applicable to employment in the service

of the Boston Elevated Railway Company.
Jan. 5, 1925.

His Excellency the Governor, and the Honorable Council.

Gentlemen :— You have requested my opinion as to questions of

law raised in a letter from the Department Commander of the American
Legion to the chairman of the Trustees of the Boston Elevated Railway
Company, of which a copy is transmitted to me. The question presented

by this letter seems to be " whether or not it is proper under any con-

tract or agreement to retain non-citizens under seniority rights and dis-

charge veterans and citizens."

Our statutes contain various provisions giving preference to veterans

and to citizens of the Commonwealth with respect to their employment
in the public service. See G. L., c. 31, §§ 19, 21-28, inclusive; c. 149,

§ 26. Lee v. Lynn, 223 Mass. 109. There is no statute of which I am
aware purporting to impose any restriction on the right of aliens to be
employed in any other service; and such a statute, if enacted, would be

of doubtful validity. Truax v. Raich, 239 U. S. 33. Cf. Opinion of the

Justices, 207 Mass. 601.

The first question to be considered, therefore, is whether the service

in which the employees of the Boston Elevated Railway Company are

engaged is any branch of the public service.

The relation of the Commonwealth to the company and the powers
and duties of the trustees are determined by Sp. St. 1918, c. 159, under
which public control of the company was inaugurated. Regarding its

scope and purpose the court said, in Boston v. Treasurer and Receiver

General, 237 Mass. 403, 412

:

"Its general scope is indicated by its title, which is, 'An Act to

provide for the public operation of the Boston Elevated Railway Com-
pany. The accuracy of the title is confirmed by the substance of the

act throughout. Its purpose is operation through public officers and
not public ownership."

The following provisions of Sp. St. 1918, c. 159, relative to the powers
and duties of the trustees and the nature of their office should be particu-

larly referred to.

In section one it is provided that the trustees "shall not be con-

sidered public officers within the meaning of" St. 1909, c. 514, § 25,

forbidding public service corporations to appoint or discharge employees
at the request of public officers. It is also provided that "the pro-

visions of section one of chapter seven of the Revised Laws (G-. L., c. 12,

§ 3) shall not apply to the said board," those being provisions which
require the Attorney General to act for State departments, officers and
commissions in matters relating to their official duties. Section 2 pro-

vides that the board of trustees "shall manage and operate the Boston
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Elevated Railway Company, hereinafter called the company, and the

properties owned, leased or operated by it" for the period of public

control; that the trustees, "for the purposes of this act, shall, except

as is otherwise provided in this act, have and may exercise all the rights

and powers of said company and its directors, and, upon behalf of said

company, shall receive and disburse its income and funds '

'
; and that

"in the management and operation of the said company and of the

properties owned, leased or operated by it, as authorized by this act,

the trustees and their agents, servants and employees shall be deemed
to be acting as agents of the company and not of the commonwealth,
and the company shall be liable for their acts and negligence in such
management and operation to the same extent as if they were in the

immediate employ of the company, but said trustees shall not be per-

sonally liable." Section 3 provides that "the trustees shall have au-

thority to make contracts in the name and on behalf of, and to issue

stocks, bonds and other evidences of indebtedness of, the company."
In view of these provisions, it is my opinion that the service in which

the employees of the company are engaged is not any branch of the

public service of the Commonwealth, and that the statutory provisions

referred to above, giving preference to citizens and veterans in the

public service, are not applicable. This is in conformity with an opinion

given by me to the Speaker of the House under date of January 25,

1924 (Attorney General's Eeport, 1924, p. 25).

Very truly yours,

Jay R. Benton, Attorney General.

Taxation— Exemption— Public Charity— Theatre.

The words "literary, benevolent, charitable and scientific institutions,"

in G. L., c. 59, § 5, cl. 3rd, cover, in general, the institutions

which are within the equity of St. 43 Eliz., c. 4.

They do not, however, include religious institutions, which are dealt

with elsewhere in the statute.

They do include educational institutions, such as schools, libraries,

museums and lecture foundations, so long as the educational pur-

pose is not subordinate to a dominant non-charitable purpose.

A theatre, not run for profit but upon a permanent foundation for

the advancement of dramatic art, is an educational institution

within the scope of this doctrine.

The land owned by such an institution, having been purchased with
a view to removing the situs of the institution thereto, is exempt
from local taxation, irrespective of occupancy, until such removal,

but not for more than two years after such purchase.

Jan. 15, 1925.

Hon. Henry F. Long, Commissioner of Corporations and Taxation.

Dear Sir:— In connection with your duties under G. L., c. 58, § 1,

you have asked my opinion "as to whether the Trustees of the Jewett
Repertory Theatre Fund Inc. are taxable on any property which they
may hold '

'
; and more particularly upon certain real estate in the city

of Boston upon which local taxes were assessed in the years 1923 and
1924. The facts, as stated in your letters and their enclosures, relating

to the corporation, its purposes and the manner of its holding of this

land are recited below in discussing the various phases of the question.
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The relevant portion of G. L., c. 59, § 5, respecting persons and

property exempt from taxation is as follows :
—

"Third, Personal property of literary, benevolent, charitable and
scientific institutions and of temperance societies incorporated in the

commonwealth, the real estate owned and occupied by them or their

officers for the purposes for which they are incorporated, and real estate

purchased by them with the purpose of removal thereto, until such re-

moval, but not for more than two years after such purchase, except as

follows :
—

(a) If any of the income or profits of the business of the institution

or corporation is divided among the stockholders or members, or is

used or appropriated for other than literary, educational, benevolent,

charitable, scientific or religious purposes, its property shall not be
exempt.

(&) A corporation coming within the foregoing description shall

not be exempt for any year in which it wilfully omits to bring in

to the assessors the list and statement required by section twenty-nine. '

'

The exemption is thus made to turn upon the character of the cor-

poration, upon the uses made of its income, and, in the case of land,

upon the extent and nature of the occupancy of the premises for which
exemption is sought. Wilful non-compliance with G. L., c. 59, § 29, re-

specting annual returns is made a bar to obtaining the exemption for

the year in which such non-compliance occurs.

1. The Jewett Repertory Theatre Fund Inc. is a Massachusetts cor-

poration; and there is no intimation of any wilful delinquency as to

the bringing in of the required lists of its property. So far it meets the

requirements for the exemption. No facts are given, however, as to the

uses made of its income, if any.

2. Does it belong to the class of "literary, benevolent, charitable and
scientific institutions" to which the statute refers? These terms have
persisted in the exemption provisions ever since their appearance in

R. S. c. 7, § 5, el. 2. In general they cover the cases of institutions

which are within the provisions or "within the equity" of St. 43 Eliz.,

c. 4, "which is the foundation of our law on the subject of charities."

Mass. Society, etc., v. Boston, 142 Mass. 24, 27; Molly Yarnum Chap.
D. A. B. v. Lowell, 204 Mass. 487, 493. Although they do not ex-

pressly include "educational institutions," their force has very many
times been invoked in behalf of schools, academies and colleges. Trustees

of Wesleyan Academy v. Wilbrahcnn, 99 Mass. 599; Cambridge v.

County Commissioners, 114 Mass. 337; Mount Sermon Boys' School v.

Gill, 145 Mass. 139; Williston Seminary v. County Commissioners, 147
Mass. 427; Amherst College v. Assessors of Amherst, 173 Mass. 232;
Phillips Academy v. Andover, 175 Mass. 118; Sarvard College v. Cam-
bridge, 175 Mass. 145; Emerson v. Trustees of Milton Academy, 185
Mass. 414; Amherst College v. Assessors of Amherst, 193 Mass. 168;
Watson v. Boston, 209 Mass. 18; Wheaton College v. Norton, 232 Mass.

141; Thayer Academy v. Assessors of Braintree, 232 Mass. 402. Even
where religious teaching is one of the corporate purposes of a school,

if the "paramount and dominant purpose" is education it may be a

literary, benevolent, charitable or scientific institution, and need not be
held a "religious organization" (which is dealt with in G. L., c. 59,

§ 5, els. 10th and 11th, and not in cl. 3rd; see First Universalist Society

in Salem v. Bradford, 185 Mass. 310). South Lancaster Academy v. Lan-
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easier, 242 Mass. 553. Further, most gifts for educational purposes are

charitable, even though the means employed be other than organized
schools. See Jackson v. Phillips, 14 Allen, 539, 552 ; Richardson v. Essex
Institute, 208 Mass. 311, 318; Perry on Trusts, vol. 2., 6th ed., § 700.

Thus exemption from taxation has been afforded, because in whole or in

part of educational features, to a society for the prevention of cruelty

to animals (Mass. Society, etc., v. Boston, 142 Mass. 24, 27-28) ; to a
chapter of the Daughters of the American Revolution, incorporated for

various broad purposes, historical and patriotic (Molly Varnum Chap.
D. A. R. v. Lowell, 204 Mass. 487) ; and to a Young Men's Christian

Association (Little v. Newburyport, 210 Mass. 414). See Salem Lyceum
v. Salem, 154 Mass. 15. Only where the general educational purposes
were subordinate to some dominant non-charitable purpose have cor-

porations having an educational aspect been held outside the scope of

the exemption. New England Theosophical Corporation v. Boston, 172
Mass. 60; Phi Beta Epsilon Corporation v. Boston, 182 Mass. 457.

Numerous cases not involving questions of taxation have held gifts

charitable which furthered education through means other than or-

ganized schools; as, for example, gifts for libraries (Drury v. Inhabit-

ants of Natick, 10 Allen, 169; Bartlett, petr., 163 Mass. 509; St. Paul's

Church v. Attorney General, 164 Mass. 188 ; Minns v. Billings, 183 Mass.

126) ; for maintaining a colonial house and its contents as a museum
(Richardson v. Essex Institute, 208 Mass. 311; cf. Molly Varnum Chap.
D. A. R. v. Lowell, supra) ; and for public lectures (Lowell, etc., Appel-
lants, 22 Pick. 215). In Minns v. Billings, supra, at page 131, one of the

circumstances emphasized was that "the corporation owns many valu-

able works of art . . . the most important of which are now kept on
exhibition at the museum of fine arts in Boston, where they are fre-

quently exhibited to the public, free of charge." In Thorp v. Lund,
227 Mass. 474, 482, holding a gift for "the distribution of donations to

the younger musicians, actors and actresses holding engagements with
the National Stage of Bergen" to be a public charity, the following

language occurs :
—

"The National Stage of Bergen is in a sense a national theatre of

Norway. ... It is an institution established directly for the inculca-

tion of patriotism, for the cultivation of music and the drama, and ir/

a broad sense for the promotion of popular education in those depart-
ments of the fine arts. The distribution of prizes among the meritorious

youth who are pursuing these studies and cultivating their skill in these

branches is a charity."

The Jewett Repertory Theatre Fund Inc. was incorporated under the

provisions of R. L., c. 125, and acts in amendment thereof and in

addition thereto, for the following purposes :
—

"To enlighten and educate the public concerning the value of the

Repertory Theatre as a vital factor toward the higher development of

dramatic art and to establish a permanent playhouse in the city of

Boston where the best plays of all times may be presented, where com-
petent actors may be afforded an opportunity of appearing before the

public under favorable conditions, and to encourage playwrights and
actors in the best traditions of the dramatic profession."

These words show a careful avoidance of any reference to purposes
of private advantage. The corporation has no capital stock, nor is there
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indicated any expectation of the application of income except towards
the furtherance of the stated general purposes. The substance of these

purposes is the promotion of dramatic art and the benefiting of the

general public through the permanent maintenance of a theatre where
may be given a more varied, better performed, and possibly less expen-
sive range of dramatic productions than might perhaps be afforded the

playgoing public under the ordinary circumstances of commercial
management. Although such purposes are of necessity partly recrea-

tional, they are fundamentally educational in the broad sense of that

word, and I am of the opinion that a corporation so purposed falls

within the class of literary, benevolent, charitable and scientific institu-

tions.

3. The next inquiry is whether the land in question comes within
the particular words of the exemption relating to real estate. The
facts are that the corporation was organized in March, 1920, that it has
had various offices for the transacting of its business, that it bought the

land in question July 25, 1922, that negotiations with architects and
builders have been in progress since sometime in 1922, that a contract

has been let for the construction of a building thereon, executed
November 4, 1924, that actual construction was begun November 11,

1924, that the building is contracted to be completed on or before

September 1, 1925. The contemplated structure consists of a theatre,

an ''assembly hall," numerous accessory rooms and administrative

offices. If built according to the present plans it cannot be said to be
unadapted to the purposes of the corporation.

The types of real estate which are exempt are as follows :
—

"Real estate owned and occupied by them (the various kinds of cor-

porations referred to above) or their officers for the purposes for which
they are incorporated, and. real estate purchased by them with the

purpose of removal thereto, until such removal, but not for more than
two years after such purchase."

The language of R. L., c. 12, § 5, cl. 3, was similar. This statute

seems plainly to refer to two different classes of real estate : first, the

real estate which is owned and occupied for corporate purposes; and
second, real estate purchased with a view to removal, i.e., real estate

owned and to be occupied in the future. This second class is to be
exempt for not more than two years after purchase. Thereafter actual

occupancy is required. The history of the statute leads up through
a steady development to this conclusion.

The provisions of G. S., c. 11, § 5, cl. 3, were as follows :
—

'

' Third, The personal property of literary, benevolent, charitable, and
scientific institutions incorporated within this commonwealth, and. the

real estate belonging to such institutions, occupied by them or their

officers for the purposes for which they were incorporated. '

'

Under this statute the meaning of "occupied," with reference to land
held merely for future use, was thrown into considerable doubt by a
series of decisions.

In New England Hospital v. Boston, 113 Mass. 518, a charitable

corporation had taken title to land on April 25, 1871, had employed
an architect April 15, 1871, had commenced construction May 27, 1871,

had prosecuted the construction diligently, and was held not subject

to a tax assessed upon these premises May 1, 1871. In Bedemptorist
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Fathers v. Boston, 129 Mass. 178, the court, in holding a corporation
taxable on certain vacant land not serving any immediate corporate

purpose but alleged to be held for further building expansion, said "it

should at least appear that it had begun to build,
'

' citing New England
Hospital v. Boston, supra. In Trinity Church v. Boston, 118 Mass.

164, the premises of a religious society upon which a new house of

worship to replace a former one destroyed by fire was in process of

building were held not taxable by a majority of the court, following

New England Hospital v. Boston. Wells, J., dissented, upon the ground
that G. S., c. 11, § 5, cl. 3, under which that case arose, differed in terms
from G. S., c. 11, § 5, cl. 7, relating to places of worship. In Trinity

Church v. Boston, supra, this language, following a reference to New
England Hospital v. Boston, supra, occurred :

—
"It is not necessary in this case to define at what stage in the

erection of a building the property becomes a house of religious worship,

or to say that land only may, under some circumstances, be exempt from
taxation, although no building has been actually begun upon it."

The Legislature undertook to resolve this doubt by the passage of St.

1878, c. 214, which read as follows :
—

"The real estate belonging to such institutions as are mentioned in

the third division of section five of chapter eleven of the General
Statutes, purchased with a view of removal thereto, shall not be exempt
from taxation for a longer period than two years until such removal takes

place.
'

'

After this act, "passed probably in consequence of the decision in

Trinity Church v. Boston" (Lynn Workingmen's Aid Association v.

Lynn, 136 Mass. 283, 285), the question whether land held with a view
to removal was "occupied" or not was arbitrarily determined. Such
land was "occupied" during a period of two years after purchase merely
by force of the proposed future use. After the two years had passed

the land was not "occupied," and so was not exempt, except when
actually occupied, "not ... in the general sense in which a corporation

or individual may be said to occupy their real estate when it is not

occupied by any one else, but in the sense in which an incorporated

college, academy, hospital, or like institution, occupies its college,

academy, or hospital, and the lands and buildings connected therewith.
'

'

Lynn Workingmen's Aid Association v. Lynn, supra, p. 285. Thus, after

the two years were passed, the requirement of occupancy could no
longer be satisfied by the mere progress in plans for construction such
as formerly sufficed in New England Hospital v. Boston, supra.

The law was codified in P. S., c. 11, § 5, cl. 3, as follows :
—

"Real estate belonging to such institutions, occupied by them or their

officers for the purposes for which they were incorporated; but such

real estate, when purchased by such a corporation with a view to re-

moval thereto, shall not, prior to such removal, be exempt for a longer

period than two years.
'

'

In R. L., c. 12, § 5, cl. 3, came the change to the present form of the

statute. Precisely the same result as formerly is now achieved, not by
a requirement of occupancy and then a provision substantially defining

what occupancy may consist of in the case of land purchased for future

use, but rather by the creation of two classes,— of land '

' occupied '

' in
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the stricter sense, and of land held for not over two years after pur-
chase with the view of going into occupancy (in the same stricter sense)
thereof.

It would seem, however, that the two-year exemption is not extended
to all land purchased with a view to future use, "removal" having re-

ceived, in Wheaton College v. Norton, 232 Mass. 141, 147, the following
more narrow definition :

—
''The words 'purchased . . . with the purpose of removal thereto,'

naturally mean a change in the situs of the institution from one tract of
land to another, and do not mean other land purchased for college

purposes. New England Hospital for Women & Children v. Boston,
113 Mass. 518."

Applying this test to the Jewett Repertory Theatre Fund Inc., it

appears that the premises in question are to be in substitution for the
quarters in which the corporation has previously carried on its business,

and will constitute a wholly new "situs of the institution."

I answer your question, therefore, that, provided no such application
of income to non-charitable purposes nor failure to bring in the required
lists has occurred to evoke the application of subdivisions (a) and (b)

of G. L., c. 59, § 5, quoted above, the Jewett Repertory Theatre Fund
Inc. was exempt from local taxation upon its personal property and upon
the particular real estate in question at the time that the 1923 and
1924 assessments were levied.

Yours very truly,

Jay R. Benton, Attorney General.

Notaries Public— Justices of the Peace— Appointment— Removal.

Notaries public and justices of the peace are appointed and may be re-

moved by the Governor, with the consent of the Council.

Apart from any legal limitations upon eligibility, all matters pertaining
to the appointment and removal of notaries and justices, as, for

example, the number of commissions to be issued, the personal
qualifications required for appointment, or the grounds for removal,
are entrusted to the discretion of the Governor and Council.

Jan. 20, 1925.

His Excellency the Governor, and the Honorable Council.

Gentlemen :— In response to your request, I submit a brief survey
of the law relating to the appointment and removal of notaries public

and justices of the peace.

In the original Constitution of the Commonwealth, justices of the

peace were to be nominated and appointed by the Governor, by and with
the advice and consent of the Council, being judicial officers (Opinion of
the Justices, 107 Mass. 604), within the meaning of Mass. Const., pt.

2nd, c. II, § I, art. IX, which reads as follows :
—

"All judicial officers, the attorney-general, the solicitor-general, all

sheriffs, coroners, and registers of probate, shall be nominated and ap-

pointed by the governor, by and with the advice and consent of the

council; and every such nomination shall be made by the governor, and
made at least seven days prior to such appointment."

Notaries public, on the other hand, were to be elected by the Legisla-

ture. Mass. Const., pt. 2nd, c. II, § IV, art. I, read, in part, as follows :
—
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"The secretary, treasurer and receiver-general, and the commissary-
general, notaries public, and naval officers, shall be chosen annually, by
joint ballot of the senators and representatives in one room."

By Mass. Const. Amend. IV, however, notaries were also brought
within the appointing power of the Governor and Council :

—
"Notaries public shall be appointed by the governor in the same

manner as judicial officers are appointed, and shall hold their offices

during seven years, unless sooner removed by the governor, with the

consent of the council, upon the address of both houses of the legisla-

ture."

As to the removal of these officers, it is to be observed that Mass.
Const. Amend. IV, just quoted, rendered notaries removable by the

Governor, with the consent of the Council, upon the address of both
houses of the Legislature. Justices of the peace, as judicial officers, were
similarly removable under Mass. Const., pt. 2nd, c. Ill, art. I, which
read as follows :

—
"The tenure, that all commissioned officers shall by law have in their

offices, shall be expressed in their respective commissions. All judicial

officers, duly appointed, commissioned, and sworn, shall hold their

offices during good behavior, excepting such concerning whom there is

different provision made in this constitution : provided nevertheless, the

governor, with consent of the council, may remove them upon the

address of both houses of the legislature."

The legislative address as a prerequisite to removal was dispensed

with by Mass. Const. Amend. XXXVII, which reads as follows :
—

"The governor, with the consent of the council, may remove justices

of the peace and notaries public."

Although the duties of these officers are the subject of numerous
statutory provisions, there is no statute relating to removal, and the

only statute relating to appointment is as follows (G. L., c. 222, § 1) :
—

"Justices of the peace and notaries public shall be appointed, and
their commissions shall be issued, for the commonwealth, and they shall

have jurisdiction throughout the commonwealth except as provided in

section thirty-six of chapter two hundred and eighteen.
'

'

Prior to Mass. Const. Amend. LVII, women could not be notaries

public (Opinion of the Justices, 150 Mass. 586; Opinion of the Justices,

165 Mass. 599), and could not, before the adoption of the Nineteenth

Amendment to the Constitution of the United States, be justices of

the peace (Opinion of the Justices, 107 Mass. 604; Opinion of the Jus-

tices, 240 Mass. 601; Attorney General's Report, 1921, p. 239; Attorney

General's Report, 1922, p. 150) . Although the restriction just mentioned

no longer exists, there may be other limitations upon eligibility to

appointment now in force. For example, although leaving the Com-
monwealth does not of its own force vacate the office (Attorney General's

Report, 1923, p. 95), a person not domiciled within the Commonwealth
is not eligible to appointment (Attorney General's Report, 1923, p. 85).

It is my opinion that, except for limitations of the type mentioned in

the preceding paragraph, all questions relating to the number of jus-

tices of the peace and notaries public which it may be thought desirable

to have, or relating to the personal qualifications for appointment to
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these offices, or relating to the reasons for which such officers once
appointed should be removed, are for the determination of the Governor
and Council, in the exercise of their sound discretion. It is assumed, of

course, that this discretion will not be arbitrarily exercised, but the
limits within which it may with propriety be exercised will be very broad.
For example, new appointments might be refused or officers already
appointed might even be removed, upon the ground that there was a
greater number of such commissions already outstanding than was
thought desirable. Similarly, it will be proper to inquire with care into

the personal qualifications of applicants or into the reasons for which
they seek appointment. Particular cases may perhaps furnish occasion
for the consideration of other circumstances in connection with appoint-
ment or removal.

Yours very truly,

Jay R. Benton, Attorney General.

Submission to Voters of a Question of Public Policy— Majority of All
the Votes cast.

G. L., c. 53, § 22, providing that no vote on the submission of a question
of public policy shall be regarded as an instruction unless the

question submitted receives a majority of all the votes cast at that

election, means a majority of all the ballots cast, and not a majority
of the votes cast upon the question submitted.

Jan. 22, 1925.

His Excellency the Governor, and the Honorable Council.

Gentlemen :— You request my opinion upon a question of law as

to the interpretation of G. L., c. 53, § 22, which has arisen in connection
with your official duties in examining and certifying, under G. L., c.

54, the result of the votes on a certain question.

G. L., c. 53, §§ 18 to 22, inclusive, provide for the submission of ques-

tions of public policy in senatorial and representative districts, upon
application. Section 22 provides that no vote thereon shall be regarded
as an instruction unless the question submitted receives a majority of
all the votes cast at that election.

It appears that at the election last November there appeared upon
the ballot in certain senatorial and representative districts a public
policy question having to do with the matter of non-contributory old age
pensions. The question now to be determined is as to whether or not
the majority referred to in section 22 is a majority of all the ballots

cast at the last election in a given senatorial or representative district,

or a majority of all the votes cast on the public policy question as to

non-contributory old age pensions.

It is the fundamental rule in statutory construction that the intention

of the Legislature, as shown by the language used, the object intended
to be accomplished and other circumstances, should be determined and
carried into effect. In other words, the statute itself furnishes the best

means for its own exposition. Moore v. Stoddard, 206 Mass. 395, 399.

But where, after a consideration of the language of the entire statute,

there remains a doubt as to its meaning, reference may be had to ex-

trinsic matters. Its meaning may frequently be ascertained by resort to

the history of its passage through the Legislature. Browne v. Turner,
174 Mass. 150. For the purpose of interpreting the legislative will, re-
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sort may be had to the history of the statute as found in the journals
of the two legislative bodies, and also to the original bill with the amend-
ments noted thereon.

Such an examination of the legislative history of the law in question
has been made in this case. Article XIX of the Bill of Rights of the

Constitution of this Commonwealth provides that the people have a

right to give instructions to their representatives, and, pursuant to this,

the Legislature, in 1913, enacted a law providing for the submission to

the voters on official ballots of questions of public policy. This law is

now found in G: L., c. 53, §§ 18 to 22, inclusive, referred to above. The
records show that at the beginning of the legislative session in 1913 the

Massachusetts State Branch of the American Federation of Labor filed

a bill providing for the submission to the voters on official ballots of

questions of public policy. This bill was printed as House Bill No.

3G6. As filed, the section in question read as follows :
—

"No vote under the provisions of this act shall be regarded as an
instruction under article nineteen of the bill of rights of the constitution

of the commonwealth, unless it receives a majority of all the ballots cast

at that election."

When the bill was passed upon by the House committee on bills in

the third reading that committee recommended an amendment of the

section by substituting the following language :
—

"No vote under the provisions of this act shall be regarded as an
instruction under article nineteen of the bill of rights of the constitution

of the commonwealth, unless the question submitted receives a majority
of all the votes cast thereon at that election."

On March 17th the amendment was accepted and the bill was passed

to be engrossed and sent up to the Senate for concurrence.

On June 10th the bill was passed to be engrossed in the Senate in

concurrence, but with an amendment in the section now being con-

sidered by striking out the word "thereon." The bill was then sent

down to the House for concurrence on this amendment. On June 11th

the House refused to concur. On June 12th the Senate insisted upon
its stand, and later that same day the House receded from its position

and concurred with the Senate, and the bill went forward with the

word "thereon" stricken out, and finally, on June 16th, was signed by
the Governor and became law.

This examination of the history and passage of the act through the

Legislature makes manifest the intention of the Legislature, namely, that

the majority required by G. L., c. 53, § 22 (St. 1913, c. 819, § 4),

means, in the case before us, a majority of all the ballots cast in a given

senatorial or representative district, and not a majority of the votes

cast on the single matter, to wit, the public policy question of non-

contributory old age pensions.

Yours very truly,

Jay R. Benton, Attorney General.
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Notaries Public— Justices of the Peace— Powers and Duties.

The powers and duties of notaries public and justices of the peace are
collected and summarized.

Feb. 9, 1925.

His Excellency the Governor, and the Honorable Council.

Gentlemen : — You have requested my opinion as to the general
powers and duties of notaries public and justices of the peace.

The powers and duties of justices of the peace may conveniently be
listed in the following groups

:

1. Taking of Oaths and Acknowledgments.— By G. L., c. 222, § 1,

justices of the peace are authorized, unless otherwise expressly provided,

to administer oaths or affirmations in all cases in which an oath or affir-

mation is required, and to take acknowledgment of deeds and other in-

struments. By G. L., c. 4, § 6, cl. 6th, it is further established as a rule

of construction that "wherever any writing is required to be sworn to

or acknowledged, such oath or acknowledgment may be taken before a
justice of the peace." There are in addition many provisions in the

statutes for the taking of oaths or acknowledgments in particular cases.

Thus, of the acknowledgment of deeds, G. L., c. 183, § 30 ; of arbitration

agreements, G. L., c. 251, § 2; of assignments of corporate shares sold

for non-payment of assessments, G. L., c. 158, § 31 ; of the records of

notaries public and bank officers who participate in opening a safe de-

posit box for non-payment of rent, G. L., c. 158, § 17; of a certificate

of witnesses to an entry to foreclose a mortgage, G. L., c. 244, § 2 ; or of

the certificate of a limited partnership, G. L., c. 109, § 5.

Similar provisions relate to the administering of oaths to the clerk of

a religious society (G. L., c. 67, § 15) ; to town officers (G. L., c. 41,

§§ 16, 20, 29, 107) ; to railroad, street railway and steamboat police

(G. L., c. 159, § 91) ; or to persons who are to determine disputed claims
relating to impounded animals (G. L., c. 49, §§ 35 and 36). Undoubtedly
an elaborate search of the statutes and of regulations made pursuant
to statutory authority would disclose numerous other particular pro-

visions relative to the taking of oaths and acknowledgments, which are

also covered by the general provisions first noted above. It is perhaps
common knowledge, for example, that both State and Federal income
tax returns are required to be sworn to.

2. Judicial Powers and Duties.— The appointment by the Governor,
with the advice and consent of the Council, of justices of the peace
to be trial justices in certain named towns, and the special powers of

such justices, are provided for in G. L.,
!

c. 219. By section 1 of that

chapter all justices of the peace not so designated and commissioned are

prohibited from the exercise of judicial power and from the receiving

of complaints or the issuing of warrants, with certain exceptions which
will be mentioned below.

A justice of the peace who is a clerk or assistant clerk of a district

court is given by G. L., c. 218, § 35, certain powers relative to the re-

ceiving of complaints and issuing of warrants and summonses, and under
G. L., c. 218, § 36 (amended by St. 1924, c. 58), a justice of the peace
residing in a town within the district of a district court, and in which
town the clerk of such court does not reside, may be designated and
commissioned to exercise similar powers, and to take bail in criminal

cases arising within the judicial district. Such designated justices may
also issue summonses and other processes for witnesses in criminal cases,
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and processes for parties and witnesses in certain juvenile cases. G. L.,

c. 218, § 37. They are given general powers as to search warrants by
G. L., c. 176, § 1, and there are also numerous particular provisions re-

specting issuance of warrants, such as, for example, to search for cer-

tain drugs (G. L., c. 94, § 214) ; to abate certain nuisances under the

direction of a board of health (G. L., c. Ill, § 131) ; to permit the

examination of gas meters (G. L., c. 164, § 116) ; for the removal of

persons affected with contagious diseases, etc. (G. L., c. Ill, § 96) ; to

secure infected articles, etc. (G. L., c. Ill, § 99) ; or to impress places

for the storage thereof (G. L., c. Ill, § 100).

A board of three justices may sit to determine the amount due for

redemption of land taken upon execution (G. L., c. 236, § 34). Under
certain circumstances any justice of the peace may issue a writ of habeas
corpus (G. L., c. 248, § 2). Any justice may issue summonses for

witnesses (G. L., c. 233, § 1) ; and in any case where the justice is

authorized to examine witnesses, he may, in case of failure to attend,

issue warrants to compel attendance and to answer for contempt (G. L.,

c. 233, §§ 5, 6). Any justice may take depositions in causes pending
within or without the Commonwealth (G. L., c. 233, §§ 26, 45). Two
justices mav sit to take depositions to perpetuate testimony (G. L.,

c. 233, § 46).

3. As Peace Officers.— By G. L., c. 220, § 3, justices of the peace
are given authority to suppress and make arrests in cases of affrays,

riots, assaults and batteries and may command the assistance of other

persons in so doing. In G. L., c. 269, § 1 et seq., this power is expressly

extended to cases where twelve or more persons, being armed, or thirty

or more persons, whether armed or not, are "unlawfully, riotously or

tumultuously assembled in a city or town"; and by G. L., c. 269, § 3,

a fine of not over $300 may be imposed upon an officer who neglects his

duty in such cases. It is to be noted that these powers are carefully

limited to certain extraordinary cases, and furnish no justification for

officiousness in cases of ordinary confusion or peaceful assemblage, as,

for example, may arise following an accident upon the highway.
4. Relative to Meetings of Corporations, Associations, etc.— In cer-

tain cases justices of the peace are given powers to call— and sometimes
to preside over— town meetings (G. L., c. 39, §§ 11, 12 and 14);
stockholders' meetings (G. L., c. 155, § 15; G. L., c. 158, § 36) ; meet-

ings for the organization of fire districts (G. L., c. 48, § 62) ; meetings
of private way or bridge proprietors (G. L., c. 84, § 12) ; of religious

societies, etc. (G. L., c. 67, §§ 12, 22, 23, 29 and 42) ; of proprietors of

wharves, etc. (G. L., c. 179, § 1) ; or of proprietors of general fields

(G.L., c. 179, §19).
5. Certain Miscellaneous Powers and Duties.— Under G. L., c. 207,

§§38 and 39, certain justices of the peace are or may be authorized to

solemnize marriages. The nomination of a guardian of a minor may be
made before a justice of the peace, G. L., c. 201, § 2. Justices may
inspect druggists' records and liquor sales, G. L., c. 138, § 32 (amended
by St. 1923, c. 233, § 5). They may require the exhibition of hawkers'
and pedlars' licenses, G. L., c. 101, § 27.

Powers and duties of notaries public may be classified, in comparison
with those of justices of the peace, as follows.

1. Taking of Oaths and Acknowledgments.— The general provisions

relative to this subject (G. L., c. 4, § 6, cl. 6th, and G. L., c. 222, § 1) give

to notaries the same powers as are given to justices to administer oaths
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or affirmations and take acknowledgments of deeds and other writings;

and the same is true of G. L., c. 183, § 30, relative to the acknowledg-
ment of deeds, etc. It will perhaps not be profitable to endeavor to

collect here the statutes referring to the taking of oaths in particular

cases. While undoubtedly there are some instances where oaths can only
be administered by a justice or by a notary, respectively, because of

the way in which the law has developed, to a large extent the field

is the same as to both officers. One instance where apparently only a

notary can take the required affidavit is G. L., c. 233, § 77, relating to

copies of bank records for use in evidence.

2. Judicial Powers and Duties.— The notary is not in any sense

a judicial officer. Recently, however, by St. 1923, c. 263, the power to

issue subpoenas for witnesses has been conferred upon notaries.

3. As Peace Officers.— The notary has no such duties as pertain

to the justice of the peace in this respect.

4. Relative to Meetings of Corporations, Associations, etc.— Neither
do the various provisions mentioned above relative to the calling of

meetings of corporations, etc., apply to notaries.

5. Miscellaneous Powers and Duties.— Nominations of guardians of

minors may be made before a notary as well as before a justice. G. L.,

c. 201, § 2. Certain notices to non-resident owners of dangerous struc-

tures may be served by a notary, G. L., c. 143, § 11. The notary has
certain duties with relation to the opening of safe deposit boxes for non-
payment of rent, G. L., c. 158, § 17.

6. Protest of Commercial Paper.— This important function, in

which justices have no part, is governed partly by statute and partly

by the common law. G. L. c. 107, § 176, confers upon notaries the

power to make protests ; and there are numerous other sections relating

thereto. Keen's Manual for Notaries and Justices (1903), c. 3, sets out

at length many features of these duties which cannot well be stated in

a small space. Reference is made to this manual with the caution
necessarily arising in view of the possibility of changes or developments
since the date of its publication.

7. Marine Protests.— Another power which does not pertain to

justices of the peace relates to the noting and extending of marine pro-

tests. See Keen's Manual for Notaries and Justices, c. 4. Such a pro-

test "has been described as a declaration in writing, drawn up and at-

tested by a notary public, by the master of a merchant ship, his mate
and part of the ship 's crew, after a voyage in which the ship has suffered

in her hull, rigging or cargo, to show that such damage did not happen
through any neglect or misconduct on their part." Keen's Manual,
p. 90.

Summarizing from the above, it will be seen that both notaries and]

justices participate at large in the power to take oaths and acknowledg-
ments, and that from this point on their duties in general diverge, the
justice of the peace being a minor judicial officer with very limited and
circumscribed powers, and the notary public being an administrative or
executive officer charged largely with duties pertaining to commercial
transactions. Neither officer has any broad or general class of powers
and duties of which the boundaries are not ascertainable with fair ease
or which should reasonably furnish any warrant for meddlesomeness
colore officii in the private affairs of others.

Your very truly,

Jay R. Benton, Attorney General.
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Commissioners for Massachusetts in Other States and Foreign Countries.

The duties of commissioners for Massachusetts in other States and
foreign countries may be performed by persons other than the

commissioners, and their appointment is not absolutely necessary.

Feb. 10, 1925.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.
Sir : — You have referred to me two petitions for appointment as com-

missioner for Massachusetts in a foreign country, one from Ireland and
one from a correspondent in Washington, who, however, desires the com-

mission for Mexico. Your letter states in part :
—

"Without regard to the qualifications of the applicants, your opinion

is requested as to whether there is at present any general need for the

appointment of such commissioners which cannot be otherwise supplied

without inconvenience or hardship to the public.
'

'

6. L., c. 222, defines the powers of a commissioner. Section 6 of

said chapter reads as follows :
—

"A commissioner may, in his state, territory, district, dependency or

country, administer oaths and take depositions, affidavits and acknowl-

edgments of deeds and other instruments, to be used or recorded in this

commonwealth, and the proof of such deeds, if the grantor refuses to

acknowledge the same, all of which shall be certified by him under his

official seal.
'

'

G. L., c. 183, § 30, provides :
—

'

' The acknowledgment of a deed or other written instrument required

to be acknowledged shall be by one or more of the grantors or by the

attorney executing it. The officer before whom the acknowledgment is

made shall endorse upon or annex to the instrument a certificate thereof.

Such acknowledgment may be made—

(c) If without the United States or any dependency thereof, before

a justice of the peace, notary, magistrate or commissioner as above

provided, or before an ambassador, minister, consul, vice consul,

charge d affairs or consular officer or agent of the United States

accredited to the country where the acknowledgment is made; if made
before an ambassador or other official of the United States, it shall be

certified by him under his seal of office."

So far as the acknowledgment of deeds and other instruments re-

quiring acknowledgment is concerned, there are a number of others

besides commissioners who may perform that service.

G. L., c. 233, § 41, reads as follows

:

'

' The deposition of a person without the commonwealth may be taken

under a commission issued to one or more competent persons in another

state or country by the court in which the cause is pending, or it may be

taken before a commissioner appointed by the governor for that pur-

pose, and in either case the deposition may be used in the same manner
and subject to the same conditions and objections as if it had been taken

in the commonwealth."
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In order to take testimony outside the Commonwealth a commissioner
appointed by this State is not necessary, as it is apparent that the court
may direct this commission to any competent person.

Therefore, it does not appear to be necessary to appoint a commis-
sioner in any State or foreign country in order that deeds or other in-

struments may be properly acknowledged or testimony taken. No in-

formation has come to this department that there is any general need for

the appointment of such commissioners at Cavan, Ireland, or Mexico
City, Mexico.

Very truly yours,

Jay R. Benton, Attorney General.

Election Laws— Returns of Candidates.

Where nothing has been "contributed, expended or promised" for politi-

cal expenses by a candidate for election, a statement to that effect

in his return must contain those or synonymous terms.

Feb. 10, 1925.

Hon. Frederic W. Cook, Secretary of the Commonwealth.

Dear Sir :— You request to be advised as to the construction of that

portion of G. L., c. 55, § 16, which relates to statements required to be
filed with you by candidates for public office, and you refer to that

part of section 16 which requires a candidate to file with you, "if
nothing has been contributed, expended or promised by him, a state-

ment to that effect."

You ask, first, whether your department may, in such a statement,

accept the phrase '

' nothing contributed, expended or promised,
'

' and no
other. You will note that the section above referred to uses, not only
the foregoing words, but also the words "a statement to that effect."

I advise you, therefore, that, while it is not strictly necessary for a

candidate to use those precise words in making his return, he must use
terms that are synonymous.
You also ask whether such statements as "nothing paid or promised"

and "nothing paid, nothing promised" can be accepted as a sufficient

return. I advise you that a return in that form has in it nothing that

is synonymous with "contribute." Such a return does not disclose

whether a candidate contributed or not, and is, therefore, insufficient.

I am of the opinion that the word "paid" may be accepted as synony-
mous with "expended."

Yours very truly,

Jay R. Benton, Attorney General.

Education— Teachers— State Aid.

Towns are not entitled to reimbursement, under G. L., c. 70, § 1, for

salaries paid teachers, except as to salaries paid only for teaching

and for teaching subjects authorized by G. L., c. 71, § 1.

Feb. 10, 1925.

Dr. Payson Smith, Commissioner of Education.

Dear Sir :— You ask my opinion as to whether certain persons may
be regarded as "teachers" for the purpose of determining the amounts
to be paid as State aid to towns, under G. L., c. 70, § 1, as amended.

G. L., c. 70, § 1, provides for part reimbursement to towns "for
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salaries paid to teachers, supervisors, principals, assistant superintend-

ents and superintendents for services in the public day schools. ..."
The persons specified by you are as follows :

—
"1. Nurses employed under G. L., c, 71, § 53, but who give some

time to instructing classes in 'home nursing' and give all children in-

struction in hygiene.

2. In high schools,— librarians, who give some instruction to pupils

in the use of books and other reference material.

3. In high schools,— deans of girls, who give full or part time to

matters of guidance and discipline of high school girls.

4. Physical directors employed as teachers of physical education to

give instruction in ' indoor and outdoor games and athletic exercises, ' this

instruction being required by G. L., c. 71, § 1, as amended by St. 1921,

c. 360.

5. Coaches of baseball, basketball and football.

6. ' Teacher-clerks '— persons who do clerical work or administrative

work for principals and teach part time or substitute in place of teachers

who may be absent."

It is provided by G. L., c. 71, § 1 (St. 1921, c. 360), that certain

specified subjects shall be taught and that such other subjects may be

taught as the school committee considers expedient.

In the first place, then, no one should be considered as a "teacher"
within G. L., c. 70, § 1, who does not teach a subject which is specified

in G. L., c. 71, § 1, or which the school committee of the town in

question, acting under G. L., c. 71, § 1, has deemed it expedient to make
a subject to be taught.

In the second place, the provision contained in G. L., c. 70, § 1, is for

part reimbursement for "salaries paid to teachers." A town would
therefore not be entitled to reimbursement for any payments unless such

payment constituted "salary," and unless, also, such salary was paid

for teaching and not wholly or in part for something else.

Inasmuch as the answers to the specific questions which you ask may
depend upon facts which I have not before me, I prefer not to attempt

to answer them ; but I have stated the rules which I think should govern,

and the application of these rules to the facts, when ascertained, will

probably not be difficult. Very likely in applying the rules to the facts

it will be found that G. L., c. 70, § 1, covers payments to the persons

referred to in questions numbered 3, 4 and 5, and not to the persons

described in questions numbered 1, 2 and 6.

Yours very truly,

Jay R. Benton, Attorney General.

Constitutional Law— Opinions of the Justices.

The Governor and Council are authorized by the Constitution to require

the opinions of the justices of the Supreme Judicial Court only

upon matters then pending before the Governor and Council and in

relation to the performance of their official duties.

Feb. 14, 1925.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :— You ask my advice concerning a communication to you suggest-

ing that the Governor and Council require the opinion of the justices
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of the Supreme Judicial Court on the question whether the Federal
statute commonly called the "Maternity Act" is constitutional.

Mass. Const., c. Ill, art. II, provides :
—

"Each branch of the legislature, as well as the governor and council,

shall have authority to require the opinions of the justices . . . upon
important questions of law, and upon solemn occasions.

'

'

Unless there is both an important question of law and a solemn occa-

sion such an opinion cannot be required. The words "upon solemn
occasions" are denned in Opinion of the Justices, 126 Mass. 557, 566, as

meaning "when such questions of law are necessary to be determined
by the body making the inquiry, in the exercise of the legislative or
executive power intrusted to it by the Constitution and laws of the
Commonwealth." It was said in Opinion of the Justices, 122 Mass.
600, 601, 602, that the object of this constitutional provision was "to
enable the Senate, the House of Representatives, or the Governor and
Council, to obtain the advice of the justices upon any important ques-

tion of law which the body making the inquiry has occasion to consider

in the exercise of the legislative or executive powers intrusted to them
respectively." The inquiry by either the legislative or the executive

branch of the government must relate to the performance of official

duties in regard to a matter then pending before it. Opinion of the

Justices, 148 Mass. 623, 626 ; 186 Mass. 603, 608 ; 190 Mass. 611, 612 ; 208
Mass. 614 ; 211 Mass. 630 ; 217 Mass. 607, 611-613. In Opinion of the

Justices, 214 Mass. 602, the justices declined to answer a question pro-

pounded by the Governor regarding the constitutionality of a bill then
actually before him for his approval.

It does not appear that the matter to which the communication relates

is in any way now pending before the Governor and Council. It does
not appear that there is even any pending or proposed legislation with
respect to it. I must advise you, therefore, that, in my opinion, the

Governor and Council at the present time have no right to request the

opinion of the justices of the Supreme Judicial Court upon the con-

stitutionality of the Federal Maternity Act.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Exemption of Veteran Organizations from
License Fees.

A statute exempting veteran organizations from paying a fee for licenses

to keep billiard, pool or sippio tables or bowling alleys, while re-

quiring a license fee of other keepers, would be unconstitutional

because of its discrimination in favor of a certain class of citizens.

Feb. 18, 1925.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :— I acknowledge receipt of your communication wherein you
request me to consider House Bill No. 1016, entitled "An Act exempting
certain veteran organizations from license fees for keeping billiard, pool

or sippio tables or bowling alleys."

This bill seeks to change existing law by exempting incorporated or-

ganizations of veterans of any war in which the United States has been
engaged from paying a fee for licenses to keep billiard, pool or sippio
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tables or bowling alleys if and so long as said tables or bowling alleys

are used exclusively by members of said organizations and their bona
fide guests. The bill provides that all other keepers of billiard, pool

or sippio tables and bowling alleys and other undertakings therein

mentioned shall pay a license fee of not less than two dollars for each

license.

The case of Commonwealth v. Hana, 195 Mass. 262, 266, 267, shows
clearly that the proposed bill is unconstitutional. In that case a statute

for the licensing of hawkers and pedlars, which exempted from the

payment of a license fee residents of a city or town who paid taxes

there on their stock in trade and were qualified to vote, persons seventy

years of age or upwards, and former soldiers and sailors resident in the

Commonwealth, was held to be unconstitutional. In so holding the court

said :
—

"Even before the adoption of the Fourteenth Amendment it was a

settled principle of constitutional law that statutes in regard to the

transaction of business must operate equally upon all citizens who de-

sire to engage in the business, and that there shall be no arbitrary

discrimination between different classes of citizens. Under the Four-

teenth Amendment, all persons are entitled to the equal protection of

the laws. In several States such a discrimination in the granting of

licenses in favor of soldiers and sailors has come before the courts, and
in all of them, so far as we are aware, the provision has been held un-

constitutional. State v. Shedroi, 75 Vt. 277. State v. Oarbroski, 111

Iowa, 496. State v. Whitcom, 122 Wis. 110. See also In re Keymer, 148

N. Y. 219 ; Brown v. Russell, 166 Mass. 14.

These cases and others show that a discrimination, founded on the

residence of the applicant for a license or the amount of tax paid by
him, cannot be sustained under the constitution. . . . We see no justi-

fiable ground, under the Constitution, for a discrimination in favor of

residents of a city or town who pay taxes there on their stock in trade, and
who are qualified to vote there, nor of those who are seventy years of age

or upwards. As the discrimination in favor of former soldiers and
sailors was not referred to in argument, it is unnecessary to pass upon
it; but as we have already seen, a similar discrimination has been held

unconstitutional in other States."

This opinion has since been cited on several occasions. It has never

been overruled or modified. It is, in my opinion, a controlling authority

to show that the discrimination which the bill makes in favor of a cer-

tain class of citizens is one which is forbidden by the Fourteenth Amend-
ment of the Constitution of the United States, and that the bill, if

enacted, would be unconstitutional.

Very truly yours,

Jay E. Benton, Attorney General.

Surplus Bonus Funds returned to Cities and Towns— Use for a

Library Building.

A town cannot legally vote to hold the surplus bonus funds received

under St. 1924, c. 480, as a fund for the erection of a library build-

ing, under G. L., c. 44, § 8, par. (7), in the absence of any evidence

that said library building is intended as a memorial to soldiers,

sailors and marines.
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Feb. 24, 1925.

Dr. Payson Smith, Commissioner of Education.

Dear Sir:— You request my opinion as to whether or not G. L.,

c. 44, § 8, par. (7), makes it legal for a town to vote to hold the surplus
bonus as a fund for the erection of a library building.

St. 1924, c. 480, provides for the return to the cities and towns of

certain surplus funds collected to provide suitable recognition of those
residents of Massachusetts who served in the army and navy of the

United States during the war with Germany. This act expressly pro-

vides that "any sum received by a city or town on account of such pay-
ment shall be held as a special fund to be appropriated only for the
purpose of paying indebtedness or for purposes for which the city or
town may borrow money as specified in sections seven and eight of

chapter forty-four of the General Laws."
G. L., c. 44, § 8, provides :

—
"Cities and towns may incur debt, outside the limit of indebtedness

prescribed in section ten, for the following purposes and payable within
the periods hereinafter specified

:

(7) For acquiring land or constructing buildings or other structures,

including the cost of original equipment, as memorials to soldiers, sailors

and marines, twenty years; but the indebtedness so incurred shall not
exceed one half of one per cent of the last preceding assessed valuation
of the city or town. '

'

It is to be noted that this paragraph applies only to "memorials to

soldiers, sailors and marines." Accordingly, in the absence of any
evidence that the library building in question is intended as a memorial
to soldiers, sailors and marines, it is my opinion that it would be illegal

for a town to vote to hold such surplus bonus as a fund for the erection

of a library building under paragraph (7), supra.

Inasmuch as your inquiry is limited to this paragraph it is unnecessary
for me to consider whether or not such fund might be used for the

erection of a library building under any other paragraph of G. L., c. 44,

§§ 7 and 8.

Yours very truly,

Jay R. Benton, Attorney General.

Vehicle with Its Load weighing more than Fourteen Tons— Permit to

travel on a Public Way— Maximum Load— Construction of
Statutes.

A permit is required in each instance for a vehicle, which with its load

weighs more than fourteen tons, to travel on a public way.
The permit need not, but may, specify the ways over which such

vehicle shall travel.

The Division of Highways may, by rule, establish a maximum weight

of load at less than fourteen tons but not at more than fourteen

tons.

Mere verbal changes in the revision of a statute do not alter its meaning.

The meaning of words in a statute must be determined from the con-

text, the general intention of the Legislature and the purpose to

be accomplished.
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The construction placed upon a statute through many years by the ad-

ministrative officers may be taken into consideration in construing

the act.

Feb. 26, 1925.

Hon. William F. Williams, Commissioner of Public Works.

Dear Sir : — You request my opinion on the following questions :
—

"(a) Can a continuing permit to travel on any public way be
granted to a vehicle which with its load weighs more than fourteen

tons?

( /; ) Should the vehicle have a permit for each load which with the

weight of the vehicle weighs more than fourteen tons?

(c) Should the permit specify the ways over which a vehicle which
with its load Weighs more than fourteen tons shall travel?"

G. L., c. 85, § 30, as amended by St. 1922, c. 526, provides, in part :
—

"
. . . nor shall any vehicle travel or object be moved on any pub-

lic way which with its load weighs more than fourteen tons, without a

permit from the board or officer having charge of such way. . . . Such
permit may limit the time within which it shall be in force and the

ways which may be used and may contain any provisions or conditions

necessary for the protection of such ways from injury."

That act was formerly St. 1913, c. 803, §§1 and 3, and as then

enacted provided that no such vehicle or object should be moved over a

highway "without first obtaining" a permit. The word "first" was
retained in the amendments of 1917 and 1918 (see Gen. St. 1917, c. 344,

pt. 5, § 39, and Gen. St. 1918, c. 116, § 1) but was omitted in the

General Laws. It is well settled, however, that mere verbal changes

in the revision of a statute do not alter its meaning, and that the

Legislature will not be presumed to have intended to alter the law
unless the language plainly requires that construction. Commonwealth
v. New York Central & Hudson River B.B. Co., 206 Mass. 417, 419;
Great Barrington v. Gibbons, 199 Mass. 527, 529 ; Tilton v. Tilton, 196

Mass. 562, 564; Savage v. Shaw, 195 Mass. 571; Electric Welding Co. v.

Prince, 195 Mass. 242, 259. The language of G. L., c. 85, § 30, does not

require a construction that the Legislature intended to alter the law, and
I am therefore of the opinion that the words "without a permit," in

G. L., c. 85, § 30, should be construed as if the language were "without
first obtaining a permit.

'

'

The meaning of the words "without a permit" or "without first

obtaining a permit" and "such permit may limit the time within

which it shall be in force" must be determined from the context, the

general intention of the Legislature and the purpose to be accomplished.

Commonwealth v. Nickerson, 236 Mass. 281, 290; Hammond v. Hyde
Park, 195 Mass. 29, 30 ; Chapin v. Lowell, 194 Mass. 486, 488 ; Toupiri

v. Peabody, 162 Mass. 473, 476 ; Sweetser v. Emerson, 236 Fed. 161, 162.

The purpose of the act was manifestly to protect the highways against

vehicles or objects which with their loads weighed more than fourteen

tons. The Legislature, however, recognized that it would be necessary

at times to move over the highways objects weighing more than four-

teen tons, which could not be taken apart, and authorized the issuing of

permits to move such loads. In each case, however, the problem for the

board or officer granting such permits is to determine whether such a
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permit is necessary. This clearly involves a consideration of the facts

in each case, and is not consistent with a suggestion that continuing per-

mits may be granted generally for excessive loads for a period of time.

The phrase "without first obtaining a permit" indicates that a permit
is required for each specific load and that a general or continuing permit
may not be given. Furthermore, the board authorized to issue permits
has since the act was first enacted in 1913 construed the statute as re-

quiring a permit for each specific load, and has regarded itself as with-

out power to issue general or continuing permits. The construction

placed upon the statute through many years by those charged with the
enforcement of the law may be taken into consideration in construing the
act. Tyler v. Treasurer and Receiver General, 226 Mass. 306, 310 j

Burrage v. County of Bristol, 210 Mass. 299, 301.

In my opinion, therefore, a permit is required for each load and I
accordingly answer question (a) in the negative and question (&) in

the affirmative. With respect to question (c), the statute does not re-

quire that the permit specify the ways over which the vehicle shall

travel, but the board or officer granting such permit may, in his dis-

cretion, so specify.

You further request my opinion upon the following questions :
—

" (a) Under St. 1924, c. 457, has the Division of Highways authority
to establish a maximum weight of load greater or less than that fixed

byG. L., c. 85, §30?
(&) Has said Division authority to' establish by rule the condition

that a permit may be granted by the Division or by the authorities

having charge of public ways to a vehicle to carry a load on a specified

date over specified ways that weighs more than the limit prescribed by
the rule for the maximum weight of the vehicle and load?

(c) Will these rules have precedence over the provision regulating
maximum weight of loads and issuing of permits for heavier loads under
G. L., c. 85, §30?"

This act provides, in part :
—

'

' The division after a public hearing may make, and may alter, rescind

or add to, rules and regulations for the reasonable and proper control

and regulation of the transportation by motor vehicle of personal
property over the ways of this commonwealth, except ways under the
control of the metropolitan district commission. Said rules and regula-

tions shall cover, among other matters which the division may deem
necessary or desirable, . . . the establishment of the maximum weight
of loads per commercial motor vehicle. . . . Said rules and regulations

and any changes therein shall be subject to approval, and shall take
effect, in the manner provided by section six of chapter sixteen."

The act makes no specific reference to G. L., c. 85, § 30, and is not
inconsistent with it. It therefore does not, either specifically or by im-
plication, repeal the latter statute. Both being in full force and effect,,

St. 1924, c. 457, must be read in the light of G. L., c. 85, § 30, and must
be so construed as to be consistent with the latter statute. So con-

strued, it follows that the Division of Highways has no authority to

establish by rule a maximum weight of load greater than fourteen
tons. The Division may, however, subject to the provisions of St. 1924,

c. 457, establish a maximum load less than fourteen tons.
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My answer to question (a), therefore, is that the Division, pursuant
to the terms of the act, may establish a maximum weight of vehicle and
load less, but not greater, than that fixed by G. L., c. 85, § 30. My an-

swer to question (&) is in the affirmative, provided the rule is not made
to apply to vehicles or objects which with their loads weigh more than
fourteen tons. My answer to question (c) is in the negative with re-

spect to the regulation of, and permits for, vehicles and objects which
with their loads weigh more than fourteen tons, and in the affirmative

with respect to such vehicles and loads weighing less than fourteen tons.

Very truly yours,

Jay R. Benton, Attorney General.

State Hospital— Temporary Release of Patient on Visit— Authority
of Superintendent.

"While a patient committed for observation under G. L., c. 123, § 77, as

amended by St. 1924, c. 19, cannot be discharged by the superintend-

ent of the institution unless he is found to be sane, nevertheless,

such superintendent may grant a leave of absence to any patient,

including those committed for observation, by virtue of and in com-
pliance with the provisions of G. L., c. 123, § 88.

March 2, 1925.

Dr. George M. Kline, Commissioner of Mental Diseases.

Dear Sir :— You request my opinion as to the authority of a superin-

tendent of a State hospital to release temporarily on visit a patient who
has been committed by order of court for observation.

G. L., c. 123, § 77, as amended by St. 1924, c. 19, provides, in part,

as follows :
—

"If a person is found by two physicians qualified as provided in

section fifty-three to be in such mental condition that his commitment
to an institution for the insane is necessary for his proper care or

observation, he may be committed by any judge mentioned in section

fifty, to a state hospital or to the McLean hospital, for a period of

thirty-five days pending the determination of his insanity; provided,

that such commitments shall be made to Gardner state colony only when
legally authorized by the department. Within thirty days after such
commitment the superintendent of the institution to which the person has

been committed shall discharge him if he is not insane, and shall notify

the judge who committed him, or if he is insane he shall report the

patient's mental condition to the judge with the recommendation that

he shall be committed as an insane person, or discharged to the care of

his guardian, relatives or friends if he is harmless and can properly be

cared for by them. Within the said thirty-five days, the committing
judge may authorize a discharge as aforesaid, or he may commit the

patient to any institution for the insane as an insane person if, in his

opinion, such commitment is necessary. If, in the opinion of the judge,

additional medical testimony as to the mental condition of the alleged

insane person is desirable, he may appoint a physician to examine and
report thereon.

'

'

Under this section it is evident that the superintendent of the hospital

only has authority to discharge the patient if he is found not to be in-

sane. On the other hand, if the patient is found to be insane, the

committing judge alone may authorize a discharge as provided in said
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section. But a discharge is plainly to be distinguished from a release or

leave of absence.

G. L., c. 123, § 88, provides as follows:

'

' The superintendent or manager of any institution, after the examina-
tion required by section ninety-four has been made, may permit any
inmate thereof temporarily to leave such institution in charge of his

guardian, relatives, friends, or by himself, for a period not exceeding
twelve months, and may receive him when returned by any such guar-
dian, relative, friend, or upon his own application, within such period,

without any further order of commitment, but no patient committed
under section one hundred and one shall be permitted to temporarily
leave the state hospital without the approval of the governor and coun-
cil, nor shall such permission terminate or in any way affect the original

order of commitment. The superintendent or manager may require as

a condition of such leave of absence, that the person in whose charge
the patient is permitted to leave the institution shall make reports to

him of the patient's condition. Any such superintendent, manager,
guardian, relative or friend may terminate such leave of absence at any
time and authorize the arrest and return of the patient. The officers

mentioned in section ninety-five shall cause such a patient to be arrested
and returned upon the request of any such superintendent, manager,
guardian, relative or friend. Any patient, unless he has been committed
under section one hundred and one, who has not returned to the in-

stitution at the expiration of twelve months shall be deemed to be dis-

charged therefrom."

Under this section the superintendent of the institution is vested with
power to permit any inmate thereof temporarily to leave on visit in

charge of his guardian, relatives, friends or by himself for a period not
exceeding twelve months, and may terminate such leave of absence at any
time and authorize the arrest and return of the patient. It is expressly
provided that such permission to leave shall not "terminate or in any
way affect the original order of commitment." Any patient, with the
single exception noted in the above section, who has not returned to the
institution at the expiration of twelve months '

' shall be deemed to be dis-

charged therefrom."
I am accordingly of the opinion that while a patient committed for

observation under said section 77, cannot be discharged by the superin-
tendent of the institution unless he is found to be sane, nevertheless,

such superintendent may grant a leave of absence to any patient, in-

cluding those committed for observation, by virtue of and in com-
pliance with the provisions of said section 88.

Yours very truly.

Jay R. Benton, Attorney General.

department of Mental Diseases— Records of Psychiatric Examinations.

The Department of Mental Diseases is not required to furnish results

of psychiatric examinations had under G. L., c. 127, §§16 and 17,

as amended by St. 1924, c. 309, to any person other than the person
designated therein.

March 2, 1925 1

.

Dr. George M. Kline, Commissioner of Mental Diseases.

Dear Sir :— You state that county officers, State departments and
private social agencies have requested the Department of Mental Diseases
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to furnish them with copies or abstracts of the case histories which have

been compiled in compliance with St. 1924, c. 309. You request my
opinion as to whether the department is required to give this information

or whether the persons making such requests should be referred to the

departments to which these records are forwarded.

St. 1924, c. 309, § 1, amended G. L., c. 127, § 16, by requiring that the

keepers and masters of jails and houses of correction should cause a

psychiatric examination of certain inmates to be made by a psychiatrist

appointed by the Commissioner of Mental Diseases, in addition to the

phvsical examination provided for by G. L., c. 127, § 16.

St. 1924, c. 309, § 2, amended G. L., c. 127, § 17, by substituting a new
section, which provides, in part, as follows :

—
" Specifications governing the manner and time of such physical

examinations and such psychiatric examinations shall be respectively

promulgated by the departments of public health and mental diseases.

Said departments shall respectively prescribe the medical and psychiatric

records to be kept, shall require such laboratory and other diagnostic

aids to be used as in their judgment are expedient, and shall forward
to the commissioner (of correction) statements of the results of all such

examinations, together with recommendations relative thereto, and the

psychiatrists making such examination shall from time to time furnish

such other information as the commissioner (of correction) may re-

quest.
'

'

The remaining portion of the section relates to the authority of the

Commissioner of Correction to secure and to require information relative

to offences committed by prisoners, their past history and environment,

and to make record of examinations and investigations.

As pertaining to the Department of Mental Diseases, ''the case his-

tories, which have been compiled in compliance with St. 1924, c. 309,"

are case histories relating to psychiatric examinations, from which the

Department of Mental Diseases is required to forward to the Com-
missioner of Correction statements of their results. Neither St. 1924,

c. 309, G. L., c. 127, nor any law brought to my attention, contains

any provision requiring the Department of Mental Diseases to keep, file

or record these case histories of examinations which the keepers and
masters of jails and houses of correction have caused to be made. The
duty of the Department of Mental Diseases is to forward to the Com-
missioner of Correction statements of the results of such examinations,

together with recommendations.
As it is apparent that there is no expressed intention that these his-

tories, as obtained by the Department of Mental Diseases, are for the

use of the public (II Op. Atty. Gen. 381), and that they are preserved

and retained, if at all, only for the information, convenience and proper
administration of the Department of Mental Diseases (III Op. Atty. Gen.

136 and 351; Attorney General's Report, 1923, p. 33), I am of the

opinion that it is not required by St. 1924, c. 309, G. L., c. 127, c. 4, § 7,

cl. 26th, or c. 66, §§3, 10, to give this information other than to the Com-
missioner of Correction.

Yours very truly,

Jay R. Benton, Attorney General.
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Small Loans— Unlawful Charges— Waiver of Statutory Protection—
Attempted Evasion of the Statute.

A borrower cannot by contract deprive himself of the right given by
G. L., c. 140, § 90, to discharge the debt by tender of principal with
interest at 18%.

G. L., c. 140, §§ 96-114, relating to loans of $300 or less, cannot be

evaded by paying $301 to a borrower who desires to borrow less than
$300 with the understanding that he will at once pay back the

excess.

March 2, 1925.

Hon. Joseph C. Allen, Commissioner of Banks.

Dear Sir :— You request my opinion as to whether G. L., c. 140, § 90,

providing, in substance, for the discharge of a loan of less than $1,000

by tender of the principal with interest at 18%, is applicable in the case

of a note containing a provision to the effect that the maker, "in con-

sideration of the loan, waives any and all benefit or relief from any
law now in force or hereafter to be passed against the collection of the

full amount of both principal and interest of this note.
'

'

In my opinion, a contract by the borrower to waive the provisions of

said section 90 is against public policy and he is not thereby debarred
from discharging his debt in the manner provided for by the statute.

The very purpose of the statute is to provide borrowers with a means
of relief from the results of improvident contracts. To hold that a

borrower might contract to waive the benefit of the statute would be to

render the statute nugatory. There are many cases in which it has been
held that a contract to waive the protection afforded by a statute is

void. See Equitable Life Assurance Society v. Clements, 140 U. S. 226.

See, also, cases cited in Paige on Contracts, § 730. Am. & Eng. Ency.
Law, s. v. " Waiver," p. 1107.

It is true that unless the borrower makes a tender under G. L., c. 140,

§ 90, judgment will be entered upon the note {Shawmut Commercial
Paper Co. v. Brigham, 211 Mass. 72) ; but this does not mean that

the borrower can contract away his right to discharge his debt by
tender under that statute. See Shea v. Metropolitan Stock Exchange, 168

Mass. 282, 284.

You also ask my opinion as to whether G. L., c. 140, §§ 96-114, regu-

lating the business of making loans of $300 or less at more than 12%,
are applicable in the case of a lender who, in order to evade those

statutory provisions, tells applicants for loans under $300 that he will

pay them $301 and take their notes for that amount, and that they
may at once repay the excess above what they require, and who puts
the transaction through in that form.
In my opinion, the statutory provisions referred to are applicable to

such transactions. I think that the court will look at the substance

of the transaction and that the statutes cannot be evaded by so empty
a form, adopted solely for the purpose of evading them.

Yours very truly,

Jay R. Benton, Attorney General.
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Fish and Game— Artificial Ponds.

G. L., c. 130, § 59, forbidding the taking of a pickerel less than twelve
inches in length, applies to artificial as well as to natural ponds.

March 3, 1925.

Hon. W. A. L. Bazeley, Commissioner of Conservation.

Dear Sir: — You request my opinion as to whether the provisions of

the General Laws controlling the open and closed seasons, catch limits,

etc., on various kinds of fish (for instance, G. L., c. 130, § 59, as amended
by St. 1923, e. 268, relating to pickerel) apply to ponds and reservoirs

which have been created by the erection of dams at the outlets of
smaller ponds and by dams constructed on unnavigable streams.

G. L., c. 130, § 59 (as amended by St. 1923, c. 268, § 2), reads as

follows :
—

"Whoever takes from the waters of the commonwealth a pickerel less

than twelve inches in length or has in possession any such pickerel shall

be punished by a fine of one dollar for each pickerel so taken or held in

possession; and in prosecutions under this section the possession of

pickerel less than twelve inches in length shall be prima facie evidence

of such unlawful taking."

In an opinion rendered by one of my predecessors (Attorney General's

Report, 1922, p. 57) the words "waters of the Commonwealth," as used
in said section 59, were construed as meaning waters within the Common-
wealth and not waters belonging to the Commonwealth. This seems to

include ponds which have been wholly or in part artificially created

quite as much as natural ponds. In section 32 of said chapter 130 these

two kinds of ponds are classed together. The special rights given by
sections 36 and 37 of said chapter seem to be confined to those who "en-
close" the waters of an unnavigable stream "for the cultivation of use-

ful fish." See Commonwealth v. Follett, 164 Mass. 477; Lynnfield v.

Peabody, 219 Mass. 322, 332.

I accordingly answer your question in the affirmative.

Yours very truly,

Jay R. Benton, Attorney General.

Interstate Rendition— Fugitive from Justice— Duty to deliver up
Fugitive from Justice.

The duty to deliver up a fugitive from justice rests upon the Consti-

tution and the laws of the United States.

It is the duty of the governor of an asylum State to deliver up the

fugitive if he is the person demanded, if he was in the demanding
State when the offence was committed, and if the papers are in

proper form.

No discretion is vested in the governor of the asylum State.

A person is a fugitive from justice if he was in the demanding State at

the time of the commission of the alleged offence and thereafter left

the State.

The fugitive 's motive in leaving the State is immaterial.

The governor of the asylum State cannot legally consider the question of

guilt or innocence.

The governor of the asylum State cannot be compelled to honor a requi-

sition.
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March 5, 192&.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :— You have referred to me for my consideration the letter of

the Governor of Texas in which she states her grounds for refusing to

honor your requisition upon her for the interstate rendition of Albert

P. Russell, charged by indictment with the crimes of desertion, non-

support and abandonment of his wife and minor child.

At the hearing in Texas upon your requisition, as I am informed,

Russell admitted that he was the person demanded and that he was in

Massachusetts at the time of the alleged commission of the offences

charged in the indictment. It was further admitted, I presume, that the

papers accompanying your requisition are in proper form and duly

authenticated, and that they properly charge a crime under the laws of

this Commonwealth.
The ground for the denial of your requisition, as expressed in the let-

ter of the Governor of Texas, is that the fugitive, in her opinion, is in-

nocent of the crimes for which he was indicted in Massachusetts, and
that he, therefore, and solely by reason of his supposed innocence, is not

a fugitive from justice. I call to your attention the statutes and au-

thorities which, in my opinion, govern the instant case and are binding

upon the governor of every State.

U. S. Const., art. IV, § 1, provides :
—

"Full faith and credit shall be given in each state to the public acts,

records, and judicial proceedings of every other state. And the con-

gress may by general laws prescribe the manner in which such acts,

records and proceedings shall be proved, and the effect thereof.
'

'

Section 2 of that article provides, in part:—
"A person charged in any state with treason, felony, or other crime,

who shall flee from justice, and be found in another state, shall, on de-

mand of the executive authority of the state from which he fled, be

delivered up to be removed to the state having jurisdiction of the

crime.
'

'

U. S. Const., art. VI, provides, in part :
—

"This constitution, and the laws of the United States which shall be

made in pursuance thereof; and all treaties made, or which shall be

made, under the authority of the United States, shall be the supreme
law of the land; and the judges in every state shall be bound thereby,

any thing in the constitution or laws of any state to the contrary not-

withstanding. '

'

U. S. Rev. Sts., 1901, § 5278 (U. S. Comp. Sts., 1916, § 10126), pro-

vides, in part :
—

,

"Whenever the executive authority of any State or Territory de-

mands any person as a fugitive from justice, of the executive authority

of any State or Territory to which such person has fled, and produces a
copy of an indictment found or an affidavit made before a magistrate

of any State or Territory, charging the person demanded with having
committed treason, felony, or other crime, certified as authentic by the

governor or chief magistrate of the State or Territory from whence the

person so charged has fled, it shall he the duty of the executive authority
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of the State or Territory to which such person has fled to cause him to

be arrested and secured, and to cause notice of the arrest to be given to

the executive authority making such demand, or to the agent of such
authority appointed to receive the fugitive, and to cause the fugitive to

be delivered to such agent when he shall appear.
'

'

In Lascelles v. Georgia, 148 U. S. 537, 541, the Supreme Court of the

United States said :
—

"Upon these provisions of the organic and statutory law of the

United States rest exclusively the right of one State to demand, and the

obligation of the other State upon which the demand is made to sur-

render, a fugitive from justice."

It is thus manifest that the duty to deliver up fugitives from justice

rests upon the Constitution and laws of the United States, which are

the supreme law of the land, and that the decisions of the Supreme Court
of the United States are absolutely controlling. That these provisions

of the Constitution and laws of the United States apply to all crimes

and offences punishable by the law of the demanding State is clear.

Kentucky v. Dennison, 24 How. (U. S.) 66, 103, 106; Lascelles v.

Georgia, 148 U. S. 537, 542. The United States Supreme Court has

repeatedly and consistently held that it is the duty of the governor

upon whom a demand is made for the return of a fugitive to deliver

him to the appointed agent of the demanding State if the papers are in

proper form and if the fugitive was in the demanding State at the time

of the commission of the alleged offence, and that the governor of the

demanding State has no discretion in the matter. Hogan v. 'Neil, 255

U. S. 52 ; Biddinger v. Commissioner of Police, 245 U. S. 128 ; Drew v.

Thaw, 235 U. S. 432, 439; Strassheim v. Daily, 221 U. S. 280, 285;

Bossing v. Cody, 208 U. S. 386 ; McNichols v. Pease, 207 U. S. 100, 108

;

Appleyard v. Massachusetts, 203 U. S. 222, 227; Lascelles v. Georgia,

148 U." S. 537, 542 ; Kentucky v. Dennison, 24 How. 66, 103.

In Appleyard v. Massachusetts, 203 U. S. 222, 227, the United States

Supreme Court said :
—

'

' A person charged, by indictment or by affidavit before a magistrate

with the commission within a State of a crime covered by its laws, and
who, after the date of the commission of such crime leaves the State—
no matter for what purpose or with what motive, nor under what be-

lief— becomes, from the time of such leaving, and within the meaning
of the Constitution and the laws of the United States, a fugitive from
justice, and if found in another State must be delivered up by the

Governor of such State to the State whose laws are alleged to have been

violated, on the production of such indictment or affidavit, certified as

authentic by the Governor of the State from which the accused departed.

Such is the command of the supreme law of the land, which may not

be disregarded by any State."

In McNichols v. Pease, 207 U. S. 100, 108, the court said :
—

"When the Executive authority of the State whose laws have been

thus violated makes such a demand upon the Executive of the State

in which the alleged fugitive is found as is indicated by the above sec-

tion (5278) of the Revised Statutes— producing at the time of such

demand a copy of the indictment, or an affidavit certified as authentic
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and made before a magistrate charging the person demanded with a
crime against the laws of the demanding State— it becomes, under the

Constitution and laws of the United States, the duty of the Executive
of the State where the fugitive is found to cause him to be arrested,

surrendered and delivered to the appointed agent of the demanding
State, to be taken to that State.

'

'

In Bassing v. Cady, 208 U. S. 386, 392, the court said :
—

"So far as the record shows it did not appear by proof that the

accused was not in New York at the time the crime with which he was
charged was committed. If he was in New York at that time (and it

must be assumed upon the record that he was) and thereafter left New
York, no matter for what reason or under what belief, he was a fugitive

from the justice of that State within the meaning of the Constitution

and laws of the United States. These views are in accord with the ad-

judged cases.
'

'

In Drew v. Thaw, 235 U. S. 432, 439, the court said :
—

"The Constitution says nothing about habeas corpus in this connection,

but peremptorily requires that upon proper demand the person charged
shall be delivered up to be removed to the State having jurisdiction of

the crime. Article 4. § 2. Pettibone v. Nichols, 203 U. S. 192, 205.

There is no discretion allowed, no inquiry into motives. Kentucky v.

Dennison, 24 How. 66; Pettibone v. Nichols, 203 U. S. 192, 203."

It thus appears that it is clearly established that a person is a fugitive

from justice if he was in the demanding State at the time of the com-
mission of the alleged offence and thereafter left the State, regardless

of his mbtive for leaving. It is also conclusively established that, as a
matter of law, the only issues before the governor of the asylum State

are:

(1) Are the papers accompanying the requisition in proper form?
(2) Is the alleged fugitive the person demanded?
(3) Was the fugitive in the demanding State at the time of the com-

mission of the alleged offence?

If he determines these three questions in the affirmative, the fore-

going authorities demonstrate that he has no discretion and that he has
an absolute duty to honor the requisition and to surrender the fugitive

to the demanding State.

In Biddinger v. Commissioner of Police, 245 U. S. 128, 134, the court

said :
—

"The appellant admits: That he was in the State of Illinois at the

time it is charged that he committed the crimes for which he was in-

dicted; that the indictments are in the form, and are certified as, re-

quired by law, and that he was found in the State of New York. This

satisfies the requirement of the statute and by its terms makes it the

duty of the Governor of New York to cause Biddinger to be arrested

and given into the custody of the Illinois authorities."

Applying the foregoing principles of law to your requisition for the

return of Albert P. Russell to Massachusetts, it was admitted at the

hearing in Texas that the papers accompanying your requisition were in

proper form, that Albert P. Russell is the man sought, and that he
was in Massachusetts at the time alleged in the indictment as the date
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of the commission of the offences. All three requirements having been
complied with, I respectfully submit that, as a matter of law, the

Governor of Texas has no discretion in the matter and that it is her
duty to honor your requisition. The question of the guilt or innocence
of Russell is one with which the Governor of Texas has no legal right

to be concerned, and is solely within the jurisdiction of the courts of
Massachusetts.

As I read the letter of the Governor of Texas denying'your requisition,

her denial is based solely upon the ground that Russell is innocent of
the crimes for which he has been indicted. It must be obvious that if

governors of asylum States adopted a policy of denying requisitions upon
such a ground, it would lead to a breakdown of interstate rendition and
to the establishment of havens of refuge in the United States to which
criminals might flee with the assurance that they were safe there, since

the demanding State has no power to compel its witnesses to proceed to

the asylum State for the purpose of proving the guilt of the fugitive.

Such a policy would result also in setting up the governor of the asylum
State as an extra-territorial court of the demanding State, a result

which is unjustifiable in law and undesirable from the point of view of

sound administration of justice.

It is well established that there is no power to compel the governor
of an asylum State to honor the requisition of the governor of the

demanding State if, contrary to his legal duty, he declines to do so.

Kentucky v. Dennison, 24 How. 66, 109. But the very fact that the

governor of the asylum State cannot be compelled to do his duty ought
to make him exceedingly careful lest he fail to do that which the law
says he must do. In Kentucky v. Dennison, supra, at page 109, the

Supreme Court of the United States said :
—

"The performance of this duty, however, is left to depend on the

fidelity of the State Executive to the compact entered into with the

other States when it adopted the Constitution of the United States, and
became a member of the Union. It was so left by the Constitution, and
necessarily so left by the act of 1793.

And it would seem that when the Constitution was framed, and when
this law was passed, it was confidently believed that a sense of justice

and of mutual interest would insure a faithful execution of this con-

stitutional provision by the Executive of every State, for every State

had an equal interest in the execution of a compact absolutely essential

to their peace and well being in their internal concerns, as well as

members of the Union."

And in McNichols v. Pease, 207 U. S. 100, 112, the court said :
—

"We may repeat the thought expressed in Appleyard's case (203 U. S.

222), above cited, that a faithful, vigorous enforcement of the constitu-

tional and statutory provisions relating to fugitives from justice is vital

to the harmony and welfare of the States, and that - while a State should

take care, within the limits of the law, that the rights of its people are

protected against illegal action, the judicial authorities of the Union
should equally take care that the provisions of the Constitution be not

so narrowly interpreted as to enable offenders against the laws of a

State to find a permanent asylum in the territory of another State. '

'

The Governor of Texas states further in her letter to you that she

believes that " the prosecution was inspired by a desire upon the part
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of his wife to collect some money rather than the mere enforcement of

your criminal law.
'

' I assume without question that she did not thereby
intend to impugn the good faith of Massachusetts or of its officials

charged with the administration of criminal law. Permit me to assure

you that no request or attempt to collect money from Russell was at

any time made by any official of Massachusetts, and that no threat of

prosecution if Russell failed to contribute to his wife's support was
ever made by any official of this Commonwealth. The complaining wit-

ness at no time intimated to any official of the Commonwealth that she

desired Russell prosecuted because of any ulterior motive. Permit me
further to assure you that the Commonwealth of Massachusetts has at

no time had, and does not now have, any motive or desire in this matter
except to prosecute Russell for the crimes for which he was indicted.

In view of the foregoing principles of law and of a proper regard for

the considerations of sound policy and proper administration of criminal

law, and feeling that the Governor of Texas must agree with you that

a haven of refuge to which criminals might flee without fear of being
called upon to answer for their misdeeds ought not to be established

anywhere in the United States, I suggest that you request her to recon-

sider her decision and to honor your requisition for the interstate rendi-

tion of Albert P. Russell.

Very respectfully yours,

Jay R. Benton, Attorney General.

Constitutional Law— Public Ownership— Legislative Power to au-

thorize a Grant of Land by a City to the Trustees of a College—

•

Statutory Construction.

The Legislature may authorize the transfer of public land to the trustees

of a college, upon adequate compensation.
March 17, 1925.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :— You have submitted to me for examination and report House
Bill No. 1132, entitled "An Act authorizing the city of Worcester to

grant to the Trustees of the College of the Holy Cross certain rights in

certain land and waters of said city."

The object of this bill is to authorize the city of Worcester "to grant"
to the Trustees of the College of the Holy Cross rights in the nature
of easements for building purposes in connection with a stadium, in

certain lands previously taken by the city under the provisions of St.

1900, c. 460.

The Legislature undoubtedly has the power to authorize the transfer

of land and rights therein taken by eminent domain to private owners
when such a change has taken place in conditions relative to the land
that its public ownership is no longer essential to the purpose for which
it was acquired. Wright v. Walcott, 238 Mass. 432. The Legislature

may not, however, give or authorize the gift of public property for

private purposes, though it may lease or sell it for such purposes upon
receipt of adequate consideration. Salisbury Land & Improvement Co.

v. Commonwealth, 215 Mass. 371 ; Moore v. Sanford, 151 Mass. 285.

The Legislature may transfer property and property rights taken by
eminent domain from one administrative body to another or to the use

of a public charitable trust, but since the enactment of Mass. Const.

Amend. XLVI, § 2, the Legislature may not make or authorize "a
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grant" of public property for the purpose of aiding any institution of
learning " wherein any denominational doctrine is inculcated" nor to
" any college, . . . institution, educational, charitable or religious

undertaking which is not publicly owned and under the exclusive con-
trol, order and superintendence of public officers or public agents
authorized by the commonwealth or federal authority or both."
The word "grant" has more than one meaning. It may apply to

the mode of creating a title in an individual to lands of the sovereign
and to the transfer of property of the sovereign to an individual, quite
apart from any specific consideration furnished by the individual. This
meaning was given to the word frequently in Colonial times, and is

often used in this sense in the phrases ''public grant" and "land
grant." It is used with this meaning in Mass. Const. Amend. XLVI.
The word "grant" and the words "to grant," which are employed

in the instant bill, have another well-recognized significance derived from
common law usage, and mean the transfer by deed of any property.
The word is used with this latter meaning in the instant bill.

The word "grant" when used in this latter sense may comprehend
a transfer with or without compensation, but as employed by the Legis-

lature in the instant bill it is assumed that it is employed in a narrow
rather than in a generic sense, and that it authorizes the city to complete
a transfer to the designated trustees upon adequate consideration. To
interpret the word otherwise would make it necessary to say that the
act was unconstitutional. The assumption is that the intention of the

Legislature, in its use of words, is such as to render possible the inter-

pretation of an act as constitutional. Perkins v. Westwood, 226 Mass.
268.

Assuming, then, that the bill gives to the city of Worcester authority

to make proper transfer of the enumerated property rights, that is, one
made upon adequate consideration, the act is, in my opinion, constitu-

tional.

Very truly yours,

Jay E. Benton, Attorney General.

Constitutional Law— Prohibition of Resale of Reduced Fare Railroad
Tickets.

A statute forbidding the resale of railroad commutation tickets under
certain circumstances would be constitutional.

March 17, 1925.

William E. Dorman, Esq., Counsel to the Senate.

Dear Sir :— At the instance of the committee on bills in the third

reading you request my opinion as to the constitutionality of House
Bill No. 1099, entitled "An Act relative to the sale of certain tickets

issued by railroad corporations."

The bill reads as follows :
—

"Chapter one hundred and sixty of the General Laws is hereby
amended by inserting after section one hundred and ninety-eight the

following new section

:

Section 198A. Whoever, except a .person authorized so to do by
the railroad company issuing the same, sells or offers for sale any rail-

road ticket or portion of such a ticket entitling the holder or any speci-

fied person or persons to passage wholly within the commonwealth on
any railroad passenger train or trains, such ticket or portion of a ticket
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having been put out by the railroad company issuing the same at a
price less than the rate of a full one way fare for such passage under
the tariff provisions then in force, shall be punished by a fine of not
more than one hundred dollars or by imprisonment for not more than
one month, or both."

The Legislature has the power to make reduced rate tickets non-trans-
ferable. See Bitter-man v. Louisville & Nashville B.R. Co., 207 U. S.

205 ; Am. & Eng. Enc. L., vol. 28, p. 164.

It would seem, likewise, that the Legislature has the power to impose
a penalty upon the transfer by resale of such tickets, if it finds that
such a course is reasonably necessary in order to restrict the use of
such tickets to the purposes for which they are intended.

As to twelve-trip commutation tickets between Boston and stations

within a radius of fifteen miles, the railroads are required to issue

these under the provisions of G. L., c. 160, § 190. These tickets are
not intended to give the occasional traveler the means of riding at less

than the rate fixed as proper for a single trip ; and it would seem
that the Legislature has ample power to restrain the use of these tickets

to the purpose intended.

I understand that the tickets to which the bill applies are made re-

deemable under the tariff regulations.

Legislation similar to the bill here in question has frequently been held
constitutional. State v. Coroett, 57 Minn. 345; Burdick v. People, 149
111. 600; Commonwealth v. Wilson, 14 Phila. 384; Commonwealth v.

Keary, 198 Pa. 500; Ex parte Hughes, 50 Tex. Cr. R. 614; Fry v. State,

63 Ind. 552; see Black, Constitutional Law, p. 409; but see People v.

Warden of Prison, 157 N. Y. 116.

In People v. Steele, 231 111. 340, where it was held that an act pro-
hibiting the resale of theatre tickets at an advance price was uncon-
stitutional, the court recognized the validity of Burdick v. People, 149
111. 600, saying, " but a railroad company has a franchise from the
State, and the manner in which its business as a carrier shall be con-

ducted is clearly under the control of the Legislature." In this Com-
monwealth the regulation of the resale price of theatre tickets is con-
stitutional. See Opinion of the Justices, 247 Mass. 589.

Although the present bill is broad, in that it is not confined to those
who engage in the business or practice of reselling, and also in that it

applies to the resale of tickets already issued (these, however, as I

understand, being redeemable under the tariff regulations), I am of

the opinion that it is constitutional.

Very truly yours,

Jay E. Benton, Attorney General.

Constitutional Law— Election of City Officials— Proportional Repre-
sentation.

A statute providing for the election of city officials in such a way as

to permit the voters to express a choice between candidates in

numerical order would violate no provision of the State Constitu-

tion.

House Committee on Election Laws. March 20, 1925.

Gentlemen :— You ask my opinion as to the constitutionality of

Senate Bill No. 193, entitled
'

' An Act to provide for the election of city

officials by the method of proportional representation."
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The purpose of this bill is to authorize any city which accepts the

provisions of the act to elect the members of its legislative body, to be

known as the council, from the city at large by the method of propor-

tional representation, and to provide for the election also of the mayor
and school committee in accordance with the provisions of the act.

Briefly described, and without attempting to specify its details, the

method is to permit the voters to express a choice between candidates

in numerical order, and, in determining what candidates are elected,

by successive counts to distribute the surplus over a determined quota

received by an elected candidate or the votes received by an eliminated

candidate among subsequent choices. In the report of George R. Nutter
and Dora Emerson Wheeler, members of the Boston Charter Revision

Commission (House Document No. 1220, 1924), the following statement

is made concerning this system (Rep. pp. 22, 23) :

'

' Proportional representation seems to be a successful effort to over-

come the defects of the plurality system, which has resulted in the

practical disfranchisement of many electors and general indifference

to if not actual disbelief in democratic institutions. This new system
was first used in Denmark in 1855. It has spread slowly until now
two hundred and fifty million people in every part of the world use

it in one form or another. It has made a very modest entrance into

American municipal elections. . . . The length of time during which
it has been used and the present universality of its application are

sufficient evidence of its soundness and practicability.

The plurality system aims at securing a majority. It gives no con-

sideration to the minority and if, in any way, the actual majority can
be split, the minority may secure all of the representation. Propor-
tional representation, on the contrary, is the practical application of

the principle that in the election of any representative body the majority

of the voters should secure a majority of the places, but that the

minority should be represented in proportion to their strength."

The question whether the system of election by proportional represen-

tation is constitutional depends upon the provisions of our State Con-
stitution; there is nothing in the Federal Constitution which is at all

applicable.

The following provisions in the Constitution of Massachusetts should

be considered. They appear in pt. 1st, art. IX; pt. 2nd, c. I, § I, art.

IV; and Mass. Const. Amend. II and XIV.
These provisions are respectively as follows

:

Mass. Const., pt. 1st, art. IX

:

"All elections ought to be free; and all the inhabitants of this com-
monwealth, having such qualifications as they shall establish by their

frame of government, have an equal right to elect officers, and to be

elected, for public employments."

Mass. Const., pt. 2nd, c. I, § I, art. IV :
—

'

' And further, full power and authority are hereby given and granted

to the said general court, from time to time ... to name and settle

annually, or provide by fixed laws for the naming and settling, all civil

officers within the said commonwealth, the election and constitution of

whom are not hereafter in this form of government otherwise provided

for ..."
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Mass. Const. Amend. II

:

" The general court shall have full power and authority to erect and
constitute municipal or city governments, in any corporate town or towns
in this commonwealth, and to grant to the inhabitants thereof such
powers, privileges, and immunities, not repugnant to the constitution, as
the general court shall deem necessary or expedient for the regulation
and government thereof, and to prescribe the manner of calling and
holding public meetings of the inhabitants, in wards or otherwise, for
the election of officers under the constitution, and the manner of re-

turning the votes given at such meetings. Provided, that no such
government shall be erected or constituted in any town not containing
twelve thousand inhabitants, nor unless it be with the consent, and on
the application of a majority of the inhabitants of such town, present
and voting thereon, pursuant to a vote at a meeting duly warned and
holden for that purpose. And provided, also, that all by-laws, made by
such municipal or city government, shall be subject, at all times, to be
annulled by the general court.

'

'

Mass Const. Amend. XIV :
—

"In all elections of civil officers by the people of this commonwealth,
whose election is provided for by the constitution, the person having
the highest number of votes shall be deemed and declared to be elected.

'

'

The 3d, 20th, 29th, 30th, 31st, 32nd, 38th, 40th, 45th, 61st and 68th
Amendments, relating to qualifications of voters and regulations of the
method of voting, have no important application to the present question.

The provision in article IX of the Declaration of Rights that " all

the inhabitants of this commonwealth, having such qualifications as they
shall establish by their frame of government, have an equal right to elect

officers" means clearly that there shall be no classes or distinctions be-

tween qualified voters as to the value of their votes at the polls. So
long as each qualified voter has a right equal to that of other qualified

voters to cast a ballot for the election of officers, there can be no in-

fringement of this principle. See Cole v. Tucker, 164 Mass. 486 ; Com-
monwealth v. Rogers, 181 Mass. 184; Graham v. Roberts, 200 Mass. 152,

154, 155; Attorney General's Eeport, 1922, p. 88. There seems, there-

fore, to be nothing in this provision to forbid the use of the method of
proportional representation in elections.

The provisions in Mass. Const., pt. 2nd, c. I, § I, art. IV, and in Mass.
Const. Amend. II, giving to the General Court the power to provide
for the naming and settling of all civil officers within the Common-
wealth whose election is not provided for by the Constitution, the power
to constitute city governments and to prescribe the manner of holding
public meetings for the election of officers under the Constitution, and
the manner of returning the votes given at such meetings, give to the
General Court a broad and general power to deal with the subject of

municipal elections in any manner not contrary to the Constitution.

See Commonwealth v. Plaisted, 148 Mass. 375, 385, et seq.; Graham v.

Roberts, 200 Mass. 152, 154. The provision in Mass. Const. Amend.
XIV, that in elections of civil officers whose election is provided for by
the Constitution the person having the highest number of votes shall be
elected, does not apply to officers of municipal governments. The in-

ference from this article, if any is to be drawn, is, by application of the
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principle expressio unius est exclusio alterius, that in elections of
other officers the plurality system is not required.

The question which you ask has never come before our court, but
there are decisions of other courts which should be referred to. It

should be noted in this connection that there is a difference in the con-

stitutions of the different States, some providing that every qualified

voter shall have the right to vote for all officers to be elected and others

providing simply that they shall have an equal right to vote. The
Supreme Court of Rhode Island has said that an act providing for
election by proportional representation violated a provision of the Rhode
Island constitution to the effect that electors had the right to vote

in the election of all civil officers. Opinion of the Justices, 21 R. I. 579.

In Wattles ex rel. Johnson v. Upjohn, 211 Mich. 514, it was held that

under the Michigan constitution a provision for the election of a city

council by proportional representation was in violation of a clause in the
State constitution that " in all elections every . . . (defining at length
qualified voters) shall be an elector entitled to vote." In People v. Elkus,
59 Cal. App. 396, it was held that an act providing for proportional

representation was in conflict with a provision of the constitution that

the electorate " shall be entitled to vote at all elections." In Ohio the
constitutionality of this system was sustained. Beutener v. Cleveland,
107 Ohio St. 117. I find nothing, however, in the Constitution of this.

Commonwealth with which the bill in question seems to be in conflict.

In my opinion, there is no constitutional objection to the use of the
method of proportional representation in the election of city officials in

the way proposed.

Very truly yours,

Jay R. Benton, Attorney General.

Governor and Council— Duties under the Constitution.

The duties of the Council, under the Constitution and the statutes, are
to be performed in conjunction with the Governor, and consist in

approving or disapproving his acts, or joining with him as an execu-
tive board.

When the Governor and Council act as an executive board, the Governor,.

as a member, may cast one vote; where the Governor acts with the
advice and consent of the Council, each must act independently of
the other and both must concur in order that action may be effec-

tive.

March 24, 1925.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :— You ask my opinion upon the following questions :
—

''First. What, if any, inherent power or initiative has the Council,,

acting or attempting to act, independent of the Governor ?

Second. To what extent may the Governor be directed or bound by
vote of the Council when lawfully met in executive session ? '

'

The broad and general scope of these questions makes it difficult to

give a definite and precise opinion. I can hardly do more in reply than
to outline the powers and duties of the Council in relation to the Gover-

nor as they are indicated by the Constitution and the statutes of the

Commonwealth and interpreted by the opinions of the justices of our
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Court. This general discussion, it should be noted, may not furnish
a sufficient guide for the determination of any particular question which
may hereafter arise.

The Executive Council is a body established by the Constitution "for
advising the governor in the executive part of the government," and
the Governor, with the Councillors, is authorized to "hold and keep
a council, for the ordering and directing the affairs of the commonwealth,
according to the laws of the land." Mass. Const., pt. 2nd, c. II, § III,

art. I. Cf. c. II, § I, art. IV. The Council is required to keep a record
of its resolutions and advice (c. II, § III, art. V).

The duties which under the Constitution the Executive Council has
to perform are of two kinds. As is said in Opinion of the Justices, 190
Mass. 616, 618 :

—
"The Constitution recognizes two kinds of executive business which

m,ay come before the Council: one, that which is to be done by the
Governor and Council acting together as an executive board, and the
other, business to be done by the Governor, acting under the responsi-
bility of his office as supreme executive magistrate, by and with the
advice and consent of the Council. '

'

As to other executive business the Governor may take the advice of

the Council or not, as he chooses.

Generally, in describing the first kind of business the words '

' governor
and council

'

' are used in the Constitution, while in describing the latter

kind of business the phrase used is "governor, by and with the advice
and consent of the council," or some similar expression. Examples
of the first kind may be found in Mass. Const., pt. 2nd, c. I, § II, art.

Ill; c. I, § III, art. XI; c. II, § IV, art. II; c. Ill, art. II and V;
c. VI, art. I and II ; Amend. XVI. Examples of the second kind may be
found in c. I, § I, art. IV; c. II, § I, art. V, VI, VIII, IX and XI; c.

Ill, art. I; Amend. IV; Amend. XVII; Amend. XXV; Amend.
XXXVII; Amend. LVIII.

It is difficult to define just the sort of business which is to be done
by the Governor and Council as an executive board. The examination
of records and the counting of votes, such as is provided for by Mass.
Const., pt. 2nd, c. I, § II, art. Ill, Amend. XVI, and G. L., c. 54, §§ 115,
116 and 118, is a familiar instance. Mass. Const., pt. 2nd, c. II, § II, art.

II, provides that "the governor . . . shall be president of the council,

but shall have no vote in council." It has been intimated, however,
that in cases where the Governor and Council act as an executive board
the Governor, as a member of the board, may cast one vote. See
Sparhawk v. Sparhmvk, 116 Mass. 315, 317; Opinion of the Justices,

211 Mass. 632.

In the cases where the Governor is required to act with the advice

and consent of the Council, the responsibility rests primarily on the

Governor to determine what action, if any, should be taken, and the

Council must thereupon express its approval or disapproval. Each
must act independently of the other and both must concur in order

that effective action may be taken. Opinion of the Justices, 190 Mass.

616; 210 Mass. 609; 211 Mass. 632; Attorney General's Report, 1921, p.

125.

Turning now more specifically to the questions which you have asked,

it is said in Opinion of the Justices, 214 Mass. 602, 604 :
—
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"Nowhere in the Constitution are any duties conferred upon the
Council, except such as they are to perform in conjunction with the
Governor, either approving or disapproving his acts or joining with
him as an executive board."

Moreover, I find nothing in the statutes conferring additional powers
and duties upon the Council alone. This, I think, is an answer to your
first question as I understand it.

Your second question, I think, is answered by what I have already
said. In those cases where action by the Governor with the advice
and consent of the Council is required, the Council has the power by its

disapproval to nullify the^action of the Governor ; while in cases where
the Governor and Council act as an executive board, they are bound
to act conjointly.

Very truly yours,

Jay R. Benton, Attorney General.

Insane Persons— Requirements for Commitment— Medical Certificates

of Insanity.

But one medical certificate of insanity is required for the commitment
of an insane person, either for observation or for permanent com-
mitment.

A copy of the certificate, attested by the judge, should be delivered with
the insane person to the superintendent of the institution to which
such person shall have been committed, there to be kept on file

with the order of commitment; and said superintendent should
forthwith transmit to the Department of Mental Diseases copies of

such certificate, of the order of commitment and of the statement

required by G. L., c. 123, § 54.

March 28, 1925.

Dr. George M. Kline, Commissioner of Mental Diseases.

Dear Sir :— You request my opinion as to the proper procedure in

connection with medical certificates of insanity in the case of persons

who were first committed for observation and then committed as insane

at the end of the observation period.

G. L., c. 123, § 51, provides, in part as follows:—
"No person shall be committed to any institution for the insane

designated under or described in section ten, except the Massachusetts

school for the feeble-minded and the Wrentham state school, unless

there has been filed with the judge a certificate in accordance with sec-

tion fifty-three of the insanity of such person by two properly qualified

physicians, nor without an order therefor, signed by a judge named in

the preceding section stating that he finds that the person committed is

insane and is a proper subject for treatment in a hospital for the insane."

G. L., c. 123, § 53, outlines the qualifications of physicians empowered
to make certificates of insanity, and provides :

—
"... A copy of the certificate, attested by the judge, shall be de-

livered with the insane person to the superintendent of the institution

to which the person shall have been committed, to be kept on file with

the order of commitment, and said superintendent shall forthwith trans-

mit to the department, copies of such certificate, of the statement re-

quired by the following section and of the order of commitment. Any
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certificate bearing date more than ten days prior to the commitment of
any person alleged to be insane shall be void, and no certificate shall

be valid or received in evidence if signed by a physician, holding any
office or appointment, other than that of consulting or advisory physician,
in an institution for the insane to which such person is committed. '

'

G. L., c. 123, § 77, as amended by St. 1924, c. 19, provides for the
disposition of persons committed for observation as to their sanity

when found by two physicians, qualified as provided in section 53, to be
in such mental condition that commitment to an institution for the in-

sane is necessary for their proper care or observation. This section

provides, in part, as follows :
—

"Within thirty days after such commitment the superintendent of

the institution to which the person has been committed shall discharge
him if he is not insane, and shall notify the judge who committed him,
or if he is insane he shall report the patient's mental condition to the
judge with the recommendation that he shall be committed as an insane
person, or discharged to the care of his guardian, relatives or friends if

he is harmless and can properly be cared for by them. Within the said

thirty-five days, the committing judge may authorize a discharge as

aforesaid, or he may commit the patient to any institution for the
insane as an insane person if, in his opinion, such commitment is

necessary. If, in the opinion of the judge, additional medical testimony
as to the mental condition of the alleged insane person is desirable,

he may appoint a physician to examine and report thereon. '

'

Under these statutes it seems clear that but one medical certificate of

insanity is required for the commitment of a person either for obser-

vation or for permanent commitment. All that seems required is that

a copy of the certificate, attested by the judge, shall be delivered with
the insane person to the superintendent of the institution to which such
person shall have been committed, there to be kept on file with the

order of commitment, and that said superintendent shall forthwith
transmit to the Department of Mental Diseases copies of such certificate,

of the order of commitment and of the statement required by G. L.,

c. 123, § 54. Accordingly, if this is done it would seem that the present
requirements of the statute are fulfilled.

Yours very truly

Jay R. Benton, Attorney General.

General Appropriation Bill— Governor's Disapproval of Certain Items— Vote by House.

The Governor, in disapproving or reducing items in a general appro-
priation bill, is required to transmit his reason as to each item.

His act as to each such item is an independent act.

The House of Representatives is required to take a yea and nay vote

on each item disapproved or reduced.
March 31, 1925.

Hon. John C. Hull, Speaker of the House of Representatives.

Dear Sir :— You state that His Excellency the Governor has returned
the general appropriation bill, having disapproved or reduced certain

items therein, and you request my opinion whether the House of Repre-
sentatives is authorized to vote on the several items disapproved or re-
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duced by means of one yea and nay vote, unless a member asks for a
division of the question as provided for in Rule 91 of the House, or

whether a yea and nay vote is required on each specific item.

Mass. Const. Amend. LXIII, § 5, provides :
—

"The governor may disapprove or reduce items or parts of items in

any bill appropriating money. So much of such bill as he approves
shall upon his signing the same become law. As to each item disapproved
or reduced, he shall transmit to the house in which the bill originated

his reason for such disapproval or reduction, and the procedure shall

then be the same as in the case of a bill disapproved as a whole. In
case he shall fail so to transmit his reasons for such disapproval or

reduction within five days after the bill shall have been presented to him,

such items shall have the force of law unless the general court by adjourn-

ment shall prevent such transmission, in which case they shall not be
law."

This section requires the Governor to transmit as to each item disap-

proved or reduced his reason for such disapproval or reduction. His
act as to each such item is consequently an independent act which, in

my opinion, requires separate action by the House. Moreover, the re-

quirement that the "procedure shall then be the same as in the case

of a bill disapproved as a whole" is part of the same sentence which
requires the Governor to transmit his reason as to each item. This sen-

tence should be read and construed as a whole, in the light of the entire

section. So read and construed, I am of the opinion that the House
is required to take a yea and nay vote on each specific item dis-

approved or reduced.
Very truly yours,

Jay R. Benton, Attorney General.

Trust Companies— Sale of Stock for Non-Payment of an Assessment.

Under G. L., c. 172, § 25, stock cannot be sold for non-payment of an
assessment within less than three months from the time of giving

notice to the stockholder.

April 2, 1925.

Hon. Joseph C. Allen, Commissioner of Banks.

Dear Sir : — You ask my opinion as to whether, under G. L., c. 172,

§ 25, the stock held by a stockholder in a trust company may be sold

for non-payment of an assessment at the end of three months from the

date when the Commissioner has given notice to the trust company, or

whether the directors must wait for three months from the time that

notice has been given to the stockholder before making the sale.

In my opinion, the statute must be construed as giving the stock-

holder three months from the date on which he received notice of an
assessment before his stock can be sold for non-payment of such assess-

ment.
Yours very truly,

Jay R. Benton, Attorney General.
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Teachers' Retirement Association— Reemployment of Retired Teacher.

A retired teacher cannot be reemployed as a teacher, but is not in-

eligible for employment in some other capacity, providing the em-
ployer does not pay any part of the pension received by such re-

tired teacher (G. L., c. 32, § 91).

April 6, 1925.
Dr. Payson Smith, Commissioner of Education.

Dear Sir :— You ask my opinion upon the following questions :
—

'

' Can a retired member of the Teachers ' Retirement Association sixty

years of age or over be employed in the public schools of Massachusetts—
1. As a regular teacher or as a permanent substitute on an annual

salary basis?

2. As a temporary teacher or substitute receiving salary on a per
diem basis?

3. As a teacher in the evening schools?

4. In any capacity, such as clerk, clerical assistant or janitor in a
school or in a school department ?

"

The words used in G. L., c. 32, § 10, are "retired from service in the

public schools."

I think it is a fair inference from these words that a teacher so

"retired" shall not be re-employed as a regular teacher on an annual
salary basis.

In my opinion, however, the words above quoted should be construed
as meaning retired from the kind of service being performed, i.e., service

asa" teacher,
'

' in the sense in which that word is used in the statutory
provisions for retirement. Apparently a temporary substitute receiving
no salary would not be eligible to membership in the association (G. L.,

c. 32, § 6) ; and so would not be a "teacher" within the meaning of the
statute. Nor does a teacher in the evening schools come within the
statute, for "public school" is defined in section 6 as a "day school."
Also, the kinds of employment referred to in question 4 are not of the
sort referred to in the statute.

Another statutory provision which might bear upon the questions
which you ask is G. L., c. 32, § 91, which reads as follows :

—
"No person while receiving a pension or an annuity from the com-

monwealth, or from any county, city or town, except teachers who on
March thirty-first, nineteen hundred and sixteen, were receiving an-

nuities not exceeding one hundred and eighty dollars per annum, shall,

after the date of the first payment of such annuity or pension, be paid
for any service rendered to the commonwealth, county, city or town
which pays such pension or annuity, except for jury service or for
service rendered in an emergency under section sixty-eight, sixty-nine
or eighty-three, or for service in a public office to which he has been
elected by the direct vote of the people."

This section refers to employment of any nature ; and I do not think
that it is intended to permit a teacher who has been retired from service

in the public schools, under section 10, to be reemployed as a regular
teacher, even on the assumption that such retired teacher is not receiving
an annuity in excess of $180.
But it does not seem that this section 91 prevents the employment of

a retired teacher in any of the capacities referred to in questions 2, 3
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and 4, for the reason that the employment to which you presumably refer
in these questions is an emploj^ment by a city or town, whereas the
annuity fund is made up from assessments on members (G. L., c. 32,

§ 9, el. 2), and the pension fund from appropriations by the General
Court (G. L., c. 32, § 9, cl. 3). If the employment were by the Com-
monwealth, or if the annuity or pension fund were paid in part by the
employing city or town, no teacher whose annuity exceeded $180 could
then be employed. See V Op. Atty. Gen. 250.

I accordingly answer question 1 in the negative, and questions 2, 3
and 4 in the affirmative.

Yours very truly,

Jay R. Benton, Attorney General.

Constitutional Law— Eight of Petition— Fee for filing Bill or Resolve.

The right to petition the Legislature for redress of grievances, under
article XIX of the Declaration of Rights, does not extend to the
initiating of legislation by the filing of a bill or resolve.

A reasonable fee may be imposed by the Legislature for the filing of a
bill or resolve, in certain cases.

April 9, 1925.

Committees on Rules, Sitting Concurrently.

Gentlemen :— You request my opinion as to the constitutionality, if

enacted into law, of a bill entitled "An Act providing that petitioners

for legislation shall pay a filing fee,
'

' which provides :
—

'

' Chapter three of the General Laws is hereby amended by inserting

after section four the following new section :— Section 4A. Except as

hereinafter provided, every petition to the General Court seeking legis-

lation which is accompanied by a bill or resolve shall also be accompanied
by a fee of two dollars, which shall be paid by the petitioner, and turned
into the treasury of the commonwealth by the clerk of the branch re-

ceiving the same. Said fee shall .be in addition to any other fee or
deposit required under this chapter. This section shall not apply to a
report required by law or to a petition by any body politic or any board
or officer thereof in relation exclusively to the affairs of such body politic,

and the decision of the clerk of the branch wherein said petition is filed

as to whether said petition is a report required by law or relates exclu-

sively to the affairs of such body politic shall be final.
'

'

The language of article XIX of the Declaration of Rights in the Con-
stitution of the Commonwealth is as follows :

—
"The people have a right, in an orderly and peaceable manner, to

assemble to consult upon the common good.; give instructions to their

representatives, and to request of the legislative body, by the way of

addresses, petitions, or remonstrances, redress of the wrongs done them,
and of the grievances they suffer.

'

'

The right of petition, which this provision secures, is of considerable
antiquity. Prior to the seventeenth century, however, its exercise was
1

' practically restricted for many centuries to petitions for the redress of

personal and local grievances, and the remedies sought by petitioners

were such as courts of equity and private acts of Parliament have since

been accustomed to provide." See 1 May, Const. History, p. 410;
Broom, Const. Law, p. 509. Statutes regulating the disposal and mode
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of considering these petitions were enacted as early as the time of

Edward I. See Broom, Op. Cit. p. 508, n. The later rise of the practice

of petitioning upon political subjects met with repressive measures upon
the part of Charles II and his Parliament. In 1661 the statute of 13

Charles II, c. 5, after reciting that tumultuous and disorderly petitioning

upon public matters had been a great means of national disturbances,

forbade the procuring of more than twenty names to a petition "for
alteration of matters established by law in church or state" unless with

the consent of certain county officers; and forbade any one to repair to

the King or Parliament to present any petition accompanied by more
than ten other persons. Except for these restrictions, however, the right

was to be enjoyed as theretofore. In 1679 a proclamation was also is-

sued forbidding the signing of petitions to the King for the assembling

of Parliament. See May, Op. Cit. p. 411 ; Broom, Op. Cit. pp. 510, 511.

In 1688 seven bishops who had petitioned to be excused from comply-
ing with the terms of an alleged illegal order of James II were tried

for libel and acquitted.. Case of the Seven Bishops, 3 Mod. 212 ; Trial

of the Seven Bishops, 12 How. St. Trials, 183. Subsequently, in that

same year, the statute I W. & M. St. II, c. 2, "An Act for declaring the

rights and liberties of the subject and settling the succession of the

Crown," after reciting among the wrongs done by James, his ''com-

mitting and prosecuting divers worthy prelates, for humbly petitioning '

'

as above, declared: "5. That it is the right of the subjects to petition

the King, and all commitments and prosecutions for such petitioning

are illegal.
'

' This provision is the original forerunner of article XIX of

the Massachusetts Declaration of Rights, of the corresponding provision

in the First Amendment to the Constitution of the United States, and of

the numerous similar provisions in other State constitutions.

Since 1688, it has been deemed established that petitioning is not in

itself illegal (see Broom, Op. Cit. p. 512), but for a century thereafter

there was a marked reluctance of Parliament to receive or give attention

to petitions of which it disapproved, and in 1781 Lord Mansfield held

that the statute of 13 Charles II, c. 5, was not repealed bv I W. & M.
St. II, c. 2. Douglas, 590, 592; Broom, Op. Cit, 513; Cooley's Black-

stone, vol. 1, 2nd ed., p. 143, n. In 1819, also, the statute of 60 George
III, c. 6, instituted elaborate regulations of petitioning, to continue in

force for five years. In more recent times, however, petitions upon
general legislative and political matters have been freely received so long

as respectfully worded and complying with prescribed forms. See

Broom, Op. Cit. p. 513 ; May, Parliamentary Practice, 13th ed., pp. 610-

613. The actual presentation of the petition must now be made by a

member (May, Parliamentary Practice, 13th ed., p. 614), but a member
is not liable to an action by a petitioner for declining so to present

(Chaffers v. Goldsmid, 1894, 1 Q.B. 186).
The provisions of chapter 20 of the Laws of the Province of Mas-

sachusetts Bay of 1735-6 were as follows :
—

"Whereas persons are frequently put to great cost and charge in

making answers to causeless petitions preferred to the general court of

this province ; for remedy whereof,—
Be it enacted by His Excellency the Governour, Council and Repre-

sentatives in General Court assembled, and by the authority of the same,

Sect. 1. That for the future, when any petition or complaint ex-

hibited to the general court shall be dismissed as vexatious or causeless,
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the respondent or adverse party shall be entituled to have and receive,

of the petitioner or complainant, all such reasonable costs and damages
as he or they have sustained in attending or making answer to such

petition or complaint.

And be it further' enacted by the authority aforesaid,

Sect. 2. That no petition shall be received into the court, except

the same be preferred within the space of fourteen days from the first

sitting of said court, unless the cause upon which the petition is founded

arose within the sitting of said court.

Sect. 3. This act to continue and be in force for five years from
the publication thereof, and from thence to the end of the next session

of the general court, and no longer.
'

'

This statute was continued in force at least until November 1, 1785.

Province Laws 1779-80, c. 18.

To summarize from the foregoing, it would seem that when the con-

stitutional guaranty was adopted, the right of petition was understood to

be susceptible of reasonable regulation to prevent abuses, and more par-

ticularly to prevent breaches of the peace. See, also, Eawle on the Con-

stitution, 2nd ed., p. 124. Cf. Commonwealth v. Porter, 1 Gray, 476,

477. Such a conclusion would come within the scope of the generaliza-

tion by the court in Capen v. Foster, 12 Pick. 485, 488, that—
'

' In all cases, where the constitution has conferred a political right or

privilege, and where the constitution has not particularly designated the

manner, in which that right is to be exercised, it is clearly within the

just and constitutional limits of the legislative power, to adopt any
reasonable and uniform regulations, in regard to the time and mode of

exercising that right, which are designed to secure and facilitate the

exercise of such right, in a prompt, orderly and convenient manner.
Such a construction would afford no warrant for such an exercise of

legislative power, as, under the pretence and color of regulating, should

subvert or injuriously restrain the right itself."

The last sentence of this passage is a reminder, however, that the

enunciation of the constitutional guaranty was undoubtedly intended to

protect the right from invasion under the pretext of regulation.

I find no suggestion of authority, however, for the proposition that

the right to petition includes any right to institute or participate in

any way in the actual process of legislation. The " natural right" of

petition, to which reference has often been made (see United States v.

Cruikshank, 92 U. S. 542, 551-2 ; Story on the Constitution, 4th ed., pp.

619, 620; Cooley, Const. Lim., 7th ed., pp. 497-498), can hardly be

thought to extend so far. Thus, while I have found no instance of any
fee imposed upon the presenting of petitions which merely apprised the

body petitioned to of the opinions and wishes of the petitioners upon
some public or private matter, it does appear that in the standing

orders of the House of Commons from 1685 to 1822 it was provided

that,—
"No Bill, or Clause, for the particular interest or benefit of any per-

son or persons, county or counties, corporation or corporations, or body
or bodies of people, be read a second time unless fees be paid for the

same. '

'

Manual of the Practice of Parliament (1829), p. viii. So, also, there

appears to have been in effect since 1700 an elaborate schedule of fees to
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be paid by the sponsors of private bills at various stages of progress.

Id. pp. xlix-liii. See, also, a similar schedule for the House of Lords,
dated 1824. Id. lxxxix.

This practice respecting fees for private bills persists to the present
day. See May, Parliamentary Practice, 13th ed., p. 671. It is to be
noted that the line of division between private and public bills rested

upon their subject-matter (see Manual, supra, p. 2 ; May, Parliamentary
Practice, 13th ed., pp. 657-667) ; and that while a private bill might be
founded upon the petition of private sponsors, pursuant to the standing
orders, public bills could be instituted only upon the individual re-

sponsibility of members. Manual, supra, p. 6; May, Parliamentary
Practice, 13th ed., pp. 379-383. This precedent for the charging of fees

is even more significant when it is recalled that the right to petition for

the redress of those private grievances which would be the subject of

private bills was, as has been seen above, the older and better established

aspect of the right of petition. It thus clearly appears that participa-

tion in the initiating of legislation by the filing of bills was not deemed
a feature of the right to petition, but was a privilege wholly denied to

the subjects in respect of so-called public bills, and extended to private

persons with respect of the so-called private bills upon the payment of

substantial fees.

The present bill relates to a situation almost precisely similar to that

which for nearly a century before the adoption of the Constitution pre-

vailed with respect of private bills in Parliament. It levies a moderate
fee upon the privilege of filing with a petition a bill or resolve as a step

towards the enactment of specific legislation. The filing of such a bill

or resolve is a matter well within the power of the Legislature to regu-
late, both under the general authority of Mass. Const., pt. 2nd, c. I, § I,

art. IV (see Stoughton v. Baker, 4 Mass. 522, 529 ; Commonwealth v.

Alger, 7 Cush. 53, 101), and under its inherent power to make rules

for the governance of its proceedings. A distinction is made between a
bill filed by a private person and a report required by law or a petition

by any body politic, or any board or officer thereof in relation exclusively

to the affairs of such body politic ; which cannot be thought to be un-
reasonable.

It is not necessary and I do not now undertake to determine whether
a fee can constitutionally be imposed upon the exercise merely of the
right of petition as that right is properly understood. The present bill

imposes a charge, not upon the right to file a petition alone, but upon
the exercise of what is solely a privilege extended by the Legislature of

filing with a petition a bill or resolve intended to be the first step

towards the enacting of specific legislation.

In my opinion, the proposed bill, if enacted, would be constitutional.

Yours very truly,

Jay K. Benton, Attorney General.

Constitutional Law— Protection of Reservations of Ways not laid out—
Damages.

A statute authorizing cities and towns to provide for the reservation
for public use of ways not laid out, allowing landowners to recover
damages for property taken, except damages for injury to any im-
provement constructed after the vote to reserve, and providing that
the city or town may abandon the reservation, would be constitu-

tional.
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April 11, 1925.

To the Honorable House of Representatives.

Gentlemen : — By order of the House of Representatives, dated
March 23, 1925, my opinion is requested as to the constitutionality of

the bill set out in House Document No. 504 of the current year, accom-
panjdng the petition of Philip Nichols, chairman of the committee on
legislation of the Massachusetts Federation of Planning Boards, entitled

"An Act to further protect locations reserved for public ways." This

bill amends chapter 41 of the General Laws by inserting after section

79 four new sections and by revising section 81.

G. L., c. 41, §§ 73-79, inclusive, authorize the appointment of boards
of survey in cities and towns, provide for the preparation and filing of

plans by such boards or subject to their approval for the laying out of

ways, and forbid the construction of ways by public authority except
in accordance with such plans. G. L., c. 41, § 80, and G. L., c. 82, § 37,

provide for the establishment of building lines. G. L., c. 41, § 81, per-

mits the recovery of damages sustained in certain cases.

The general scheme of the proposed new sections is to enable cities

and towns by vote to provide for the reservation for public use of ways
not already laid out as public ways, shown on plans prepared and filed

by the board of survey or the planning board of such cities and towns,
with elaborate provisions for notice and hearing, and to authorize the

recovery of damages for property taken by such reservation. It is pro-

vided that damages shall not be recovered for injury caused by the lay-

ing out of such a way to any structure or improvement on land included
therein constructed after the recording of such vote, that any person
whose property has been taken by such reservation may recover the

damages caused thereby by petition for the assessment thereof under
G. L., c. 79, but that thereafter at any time before entry of judgment
the city or town may abandon the reservation of that part of the location

which included the petitioner's land, and the petitioner shall have judg-
ment only for his costs and the damages sustained by the temporary re-

striction upon his land, and that any other person whose property has
been taken by an abandonment of the reservation may recover his

damages in the same way. It is also provided that in cities and towns
which have accepted the provisions of G. L., c. 41, § 80, or G. L., c. 82,

§ 37, the plans may include exterior building lines. The changes made in

G. L., c. 41, § 81, are such as are required by the introduction of the

new provisions proposed by the bill.

Statutes providing for the protection of plans for the laying out of

public streets, by declaring that, when the projected streets were actually

constructed, the owners of the land should not be compensated for

buildings and other improvements erected within the limits of the pro-

jected streets after the date of the filing of the plan, were commonly
enacted in the early years of the last century and for many years re-

ceived general acquiescence, but later came to be held unconstitutional by
the courts. Moale v. Baltimore, 5 Md. 314; Baltimore v. Hook, 62 Md.
371; Forsier v. Scott, 136 N. Y. 577; People v. Priest, 206 N. Y. 274;
Kittinger v. Rossmavi, 12 Del. Ch. 276; State v. Carragan, 36 N. J. L.

52. A similar statute in Massachusetts was held to be unconstitutional in

Edwards v. Bruorton, 184 Mass. 529.

Evidently for the purpose of protecting the constitutional rights of

landowners recognized by these cases, provision is made in the pending
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bill for the payment of compensation for property taken by virtue of

its provisions. The provision made for compensation to any person

whose property has been taken by reservation for public use seems to

fulfil every constitutional requirement. As to every person whose

property is included in the reservation a regulation of its use is im-

posed upon the owner in the nature of an easement which constitutes a

taking of his property. Commonwealth v. Boston Advertising Co., 188

Mass. 348 ; Lexington v. Suburban Land Co., 235 Mass. 108 ; cf. Opinion

of the Justices, 234 Mass. 597, 604-611. Compensation for the damages
caused by such taking may be recovered in the way usually provided

therefor. The measure of the damages according to the ordinary rule

will be the diminution in the market value of the property caused by
the taking. Tyler v. Hudson, 147 Mass. 609 ; Boston Chamber of Com-
merce v. Boston, 195 Mass. 338, 346-347 ; Beals v. Brookline, 245 Mass.

20 ; Southern Pacific B.B. Co. v. San Francisco Savings Union, 146 Cal.

290.

Provision is made giving to the city or town the right to abandon the

reservation of a location after damages have been awarded against it,

but before judgment. Such a provision, while not customary in Mas-
sachusetts, seems to have no element of unconstitutionality. There are in

the decisions of our court instances in which under particular statutes

an abandonment of a taking has been held to defeat a right to recover

damages, although damages had already been awarded. New Bedford
v. County Commissioners, 9 Gray, 346; Corey v. Wrentham, 164 Mass.

18. This rule has been commonly followed in other jurisdictions. Gar-

rison v. New York, 21 Wall. 196; Schreiber v. Chicago & Evanston B.B.

Co., 115 111. 340 ; Matter of Commissioners of Washington Park, 56 N. Y.

144 ; Nichols on Eminent Domain, 2nd ed., § 417.

It is provided in section 79C (lines 91-95, inclusive) that "any per-

son whose property has been taken by the action of any city or town in

abandoning the reservation of the whole or any part of a way under
this section may recover the damages thereby caused." It is a little

difficult to understand how property can be taken by abandoning a

reservation, i.e., an easement in land created by the act of reservation.

The intention seems to be to provide recompense for such loss as may
be occasioned to persons the taking of whose property according to the

original plan causes no damage, but damage is sustained when the plan

is modified by the abandonment. It might therefore be well to substi-

tute the words "who has suffered loss" in place of the words "whose
property has been taken," in the clause quoted. See Munroe v. Woburn,
220 Mass. 116 ; Main v. County of Plymouth, 223 Mass. 66.

For the reasons which I have given, it is my opinion that there is

nothing unconstitutional in the proposed act.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Municipal Corporation— Water furnished with-

out Charge to a Private Concern.

A bill providing that the city of Brockton may furnish, without charge,

to the Sprague Neighborhood Center, a private corporation, a

quantity of city water, to be used in a swimming pool, would, if

enacted, be unconstitutional, as an expenditure of public money
for an undertaking which is not exclusively under public control,

under the provisions of Mass. Const. Amend. XLVI, § 2.
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April 11, 1925.

House Committee on Bills in the Third Reading.

Gentlemen : — You request my opinion as to the constitutionality of

House Bill No. 1260, entitled
'

' An Act to enable the city of Brockton to

furnish water to the Sprague Neighborhood Center without charge."
This bill provides that the city of Brockton is authorized to furnish

to the Sprague Neighborhood Center, at the east side swimming pool, a

quantity of city water each year without charge, said quantity not to

exceed five hundred dollars in value in any one year, computed on the

rates prevailing for city water in said city in the year in which such

water is furnished.

The answer to your question depends upon the nature of the Sprague
Neighborhood Center aforesaid. If it is a private organization not

exclusively under public control, I am of the opinion that the bill is

unconstitutional.

Mass. Const. Amend. XLVI, § 2, forbids, among other things, the use

of public credit, public property or public funds for the purpose of

founding, maintaining or aiding "any . . . infirmary, hospital, institu-

tion, or educational, charitable or religious undertaking which is not

publicly owned and under the exclusive control, order and superintend-

ence of public officers or public agents authorized by the commonwealth
or federal authority or both."

In Lowell v. Boston, 111 Mass. 454, after the great fire of 1872 which
destroyed all the buildings in an important part of the city, it was
decided that a statute authorizing the city to borrow money on bonds
and lend it on mortgages to the owners of land whose buildings had
been burned was unconstitutional, although the lending of such money
would undoubtedly have promoted building and the transaction of

business in the devastated area. The court said, at page 461 :
—

"The promotion of the interests of individuals, either in respect of

property or business, although it may result incidentally in the ad-

vancement of the public welfare, is, in its essential character, a private

and not a public object. However certain and great the resulting good
to the general public, it does not, by reason of its comparative impor-
tance, cease to be incidental. The incidental advantage to the public,

or to the State, which results from the promotion of private interests,

and the prosperity of private enterprises or business, does not justify

their aid by the use of public money raised by taxation, or for which
taxation may become necessary. It is the essential character of the

direct object of the expenditure which must determine its validity, as

justifying a tax, and not the magnitude of the interests to be affected,

nor the degree to which the general advantage of the community, and
thus the public welfare, may be ultimately benefited by their promotion. '

'

This decision has governed all later decisions upon kindred questions

in this Commonwealth. Opinion of the Justices, 155 Mass. 598; Mead
v. Acton, 139 Mass. 341 ; Kingman v. Brockton, 153 Mass. 255 ; Boston
v. Treasurer and Receiver General, 237 Mass. 403. The rule is the

same in practically all jurisdictions in the United States.

In Whittaker v. Salem, 216 Mass. 483, it was held that a school com-
mittee had no power to vote a gratuity to the principal of a school to

be paid during a leave of absence granted for illness resulting from
overwork. In that case the court said, at pages 484-485 :

—
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"However meritorious the project may appear to be either in its

practical or ethical or sentimental aspects, if it is in essence a gift to

an individual rather than a furthering of the public interest, money
raised by taxation cannot be appropriated for it."

See Opinion of the Justices, 204 Mass. 607 ; Opinion of the Justices,

211 Mass. 624; Loan Association v. Topeka, 20 Wall. 655.

In an opinion of the Attorney General to the Senate committee on
bills in the third reading, dated April 20, 1922, it was said :

—
"Public money cannot be spent for any purpose for which it would

be unconstitutional to levy a tax. Taxes are levied in order to raise

money for public purposes. They are collected by force if need be.

The Legislature cannot appropriate, or authorize cities and towns to ex-

pend, public money for a private purpose. To do so would take the

property of the taxpayer in violation of the rights guaranteed to him
not only by the Constitution of this Commonwealth but also by the

Fourteenth Amendment. '

'

The law of this Commonwealth plainly prevents the expenditure of

public money for any educational, charitable or religious undertaking
which is not exclusively under public control. In the records of the

Department of Corporations and Taxation it appears that the Sprague
Neighborhood Center, Inc., of Brockton, is a private corporation organ-
ized in 1921 under G. L., c. 180, which provides for the formation of

corporations for charitable and certain other purposes, and accordingly
it is not a public institution under public control, within the meaning of

the Constitution and laws of this Commonwealth. I am therefore of the

opinion that House Bill No. 1260 would be unconstitutional, if enacted.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Tax Sales— Nature of Title acquired.

An act which provides that a purchaser of certain lands at a tax sale

shall acquire an "absolute" title does not render the act uncon-
stitutional, as the determination of the validity of the title is still

left open to review by the courts.

Apeil 13, 1925:

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir : — You have submitted to me for examination and report House
Bill No. 1236, entitled "An Act relative to the title acquired at sales of

low valued lands taken or purchased by a city or town for non-payment
of taxes or of any land so taken or purchased prior to July first, nine-

teen hundred and fifteen.
'

'

The object of this bill is, by amendment of existing statutes, to facili-

tate the acquisition of unencumbered titles by the purchasers at tax
sales of two classes of lands. The classes of lands to which the bill is

applicable are (1) lands taken or purchased by cities and towns prior

to 1915 upon which taxes are still due, and (2) lands of "low value"
taken or purchased by a city or town, for which special provision with
regard to tax procedure and sale is provided by G. L., c. 60, §§ 79-81.

Although the object of the bill is attained by providing that the title

of the purchaser at a tax sale of these classes of lands shall be
"absolute" by virtue of the deed given by the tax collector, instead of

becoming "absolute" after a decree of a court upon a petition for the
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foreclosure of the right of redemption, the bill is not in such terms as to

violate the "due process" clause of the Fourteenth Amendment to the

Constitution of the United States. The effect of the bill is that of a

statute of limitations upon the right of redemption, for the exercise of

which opportunity has been given under other provisions of the statute,

before the sales provided for in the sections of this bill. The imposition

of such limitations has been held to be within the power of a Legisla-

ture. Wheeler v. Jackson, 137 U. S. 245, 257 ; Saranac Land & Timber
Co. v. Comptroller of New York, 177 U. S. 318 ; Alexander v. Gordon,
101 Fed. 91.

The term "absolute," as applied to the title taken by the purchaser
at the tax sale, is used in relation to the estate acquired by the pur-

chaser and has the effect of defining it as a fee simple or a title without
encumbrances. The term '

' absolute
'

' is not here used in such a sense as

to give to the deed by which the estate is taken the nature of conclusive

evidence of the validity of the purchaser's title. To give to the deed
such conclusive effect would be an unconstitutional exercise of legisla-

tive authority. Turner v. New York, 168 U. S. 90 ; Callanan v. Hurley,
93 U. S. 387. The purchaser, under the terms of this bill, takes his title

by virtue of the collector's deed, and the deed which by this bill the

Legislature intends shall pass the title is, in its contemplation, a valid

deed, valid both as to form and as to all essential prerequisites which are

conditions precedent for its execution. The determination of such vali-

dity, when questioned, is still left by the bill within the province of the

judiciary, and may be passed upon by the courts whenever the question

of the validity of such a deed is presented to them by proper proceed-

ings. By the terms of this bill the Legislature does not withdraw from
the courts either their power to pass upon essential questions of law and
fact necessarily involved in their passing judgment upon the ultimate

question of the ownership of the land resulting from the statutory tax
procedure, or the decision of the ultimate question itself as to the owner-
ship of the land.

In my opinion, the bill is constitutional.

Very truly yours,

Jay R. Benton, Attorney General.

State Retirement System— Pensions for Veterans— "Compensation."

The word "compensation," as used in G. L., c. 32, § 57, providing for

retirement of veterans from active service at one-half the regular

rate of compensation, upon certain conditions, means compensation
actually paid in cash, and does not include additional benefits re-

ceived, such as boarding and housing.

St. 1922, c. 341, § 2, providing for the addition of $5 per week, in

certain instances, as a non-cash allowance in addition to salary,

does not alter the meaning of the word "compensation" as used
in G. L., c 32, § 57.

April 23, 1925.

Mr. Frank H. Putnam, Director of Personnel and Standardization,

Commission on Administration and Finance.

Dear Sir :— you ask my opinion whether the meaning of the word
"compensation," as used in G. L., c. 32, §§ 49-60, and particularly in

section 57, is affected by St. 1922, e. 341, § 2, amending section 3 of said

chapter 32.
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Chapter 32 relates to the subject of retirement systems and pensions.

It contains provisions instituting retirement systems for employees in

the service of the State, in the service of counties and in the service of

cities and towns, and a retirement system for teachers. It contains

also provisions for pensions to different classes of persons.

G. L., c. 32, § 3, as amended by St. 1922, c. 341, § 2, relates to the

State retirement system and defines certain duties of the Board of Re-
tirement under that system. It provides, in part :

—
"It (the board of retirement) shall determine the percentage of wages

or salary that employees shall contribute to the fund, subject to the

minimum and maximum percentages, and may classify employees for

the purposes of the system and establish different rates of contribution

for different classes within the prescribed limits. It (the board of re-

tirement) shall add to the cash payment for regular services, in cases

where an employee of a state institution receives a non-cash allowance
to cover compensation in the form of full or complete boarding and
housing in accordance with the practice in such state institution, an
amount at the rate of five dollars per week, which amount added to said

cash payment shall be the basis upon which annuity contributions shall

be made ; and the foregoing provision shall also apply in computing
pensions based upon prior service.

'

'

G. L., c. 32, §§ 49-60, relate to pensions for veterans.

Section 57 is as follows :
—

"A veteran who has been in the service of the commonwealth, or of

any county, city, town or district thereof, for a total period of ten years,

may, upon petition to the retiring authority, be retired, in the discretion

of said authority, from active service, at one half the regular rate of

compensation paid to him at the time of retirement, and payable from
the same source, if he is found by said authority to have become in-

capacitated for active service
;
provided, that he has a total income, from

all sources, not exceeding five hundred dollars."

It appears from your communication and from information otherwise

submitted that a veteran of the Spanish War, not a member of the

Retirement Association, in the service of the Commonwealth at the

State Farm, is eligible for retirement under G. L., c. 32, § 57, and that

the employee has been receiving benefits from the Commonwealth in the

nature of boarding and housing without charge, in addition to the

regular salary or compensation paid to him. You ask me to advise you
whether in retiring such employee under G. L., c. 32, § 57, the compen-
sation there mentioned means the compensation actually paid him in

cash, or whether it means that amount plus the five dollars per week as

a non-cash allowance referred to in St. 1922, c. 341, § 2.

Rulings of the Attorney General prior to the amendment of 1922
have held that the word "compensation," as used in the statute now
appearing in G. L., c. 32, §§ 49-60, is limited to salaries and does not

include such privileges as board and lodging. Ill Op. Atty. Gen. 128,

141. See Attorney General's Report, 1922, p. 193. G. L., c. 32, § 3, as

amended by St. 1922, c. 341, § 2, prescribes certain rules to be followed

by the Board of Retirement in computing annuity contributions and
pensions based upon prior service as a part of the State retirement sys-

tem. It does not purport to affect the provisions contained in G. L., c.
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32, §§ 49-60. The State retirement system and the system of pensions

to veterans are entirely distinct. V Op. Atty. Gen. 634.

It is my opinion that the meaning of the word "compensation," as

used in sections 49 to 60, and particularly in section 57, is not affected

by the 1922 statute, and that it is to be interpreted in accordance with
the prior rulings which I have referred to as including nothing but
compensation actually paid in cash. See Attorney General's Report,

1922, p. 249.

Very truly yours,

Jay R. Benton, Attorney General.

Insurance— Brokers' License Fees— Partnership and Corporation
Licenses— Veteran's Exemption.

The amount of the fee charged for an insurance broker's license to a
partnership or corporation is not to be diminished because a part-

ner or an officer is a veteran.

April 23, 1925.

Hon. Wesley E. Monk, Commissioner of Insurance.

Dear Sir :— You have asked my opinion upon the following ques-

tions relative to the exemption claimed by veterans from the payment of

fees for licenses as insurance brokers, particularly in connection with
partnership and corporation licenses, under the provisions of G. L.,

c. 175 :
—

"1. May the Commissioner lawfully issue an insurance broker's

license to a partnership, under section 173, without requiring payment of

the fee prescribed by section 14 by any member of the partnership who
is a veteran described in section 167A?

2. May the Commissioner lawfully issue an insurance broker's license

to a corporation, under section 174, without the payment of the fee

prescribed by said section 14 by any officer of the corporation who is

a veteran described in said section 167A?
3. Does the exemption granted by said section 167A apply only to

individual brokers' licenses issued under sections 166 and 167 of said

chapter 175?"

The material provisions of chapter 175 are as follows :
-

—

"Section 166. The commissioner may, upon the payment of the fee

prescribed by section fourteen, issue to any suitable person ... a license

to act as an insurance broker . . .

Section 167. The commissioner may . . . issue . . . licenses which
limit the authority of the licensee . . . but in other respects the grant-

ing of such licenses . . . shall be governed by the laws relating to in-

surance brokers.

Section 14. He (the commissioner) shall collect . . . fees as follows:

. . . for each license ... to an insurance broker under section one hun-

dred and sixty-six, twenty-five dollars ; ... to a special insurance

broker under section one hundred and sixty-eight, twenty-five dollars;

... to a partnership under section one hundred and seventy-three or to

a corporation under section one hundred and seventy-four, the fees

hereinbefore prescribed for like licenses issued to individuals under said
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section . . . one hundred and sixty-six . . . for each . . . partner or

officer to be covered by the license. . . .

Section 167A. No fee for a license issued under section one hundred
and sixty-six or one hundred and sixty-seven shall be required of any
soldier . . .

Partnerships.

Section 173. The licenses described in sections . . . one hundred
and sixty-six, one hundred and sixty-seven . . . may, upon payment
of the fees prescribed by section fourteen, be issued to partnerships

on the conditions specified in and subject to said sections, except as

otherwise provided herein. . . .

Corporations.

Section 174. The licenses described in sections . . . one hundred
and sixty-six, one hundred and sixty-seven . . . may, upon payment
of the fees prescribed by section fourteen, be issued to any corporation

. . . Such license, together with the corporation and officers of the

corporation named in the license, shall be subject to said sections, ex-

cept as otherwise provided herein."

The substance of section 167A was formerly incorporated in section

166, and read: "No fee for a license issued hereunder." By the

amendment made by St. 1924, c. 450, it has been taken out of section

166 and made to apply to both sections 166 and 167, reading: "No
fee for a license issued under sections 166 and 167." The exemption
is not specifically referred to elsewhere in the statute, and there is

nothing in section 167A to indicate that it is intended to apply to any
other licenses than those issued under sections 166 and 167. A partner-

ship license, provided for in section 173, is not issued "under" section

166 or 167, though provision is made that licenses described in those

sections may be granted to partnerships; the partnership license is

issued "under" or by authority of section 173. The license, when is-

sued, is not the license of any individual and cannot be used for the

prosecution of the business of any individual. The fee which is to be
paid under section 14 is a single fee for the license of a partnership;
though its amount is determined by the number of individuals in-

cluded in the firm, the fee is not assessed upon the individuals as such.

Much the same considerations apply to the licenses of corporations

under section 174. A veteran who is a member of such a partnership,

or an officer of such a corporation, is not required himself, in his

individual capacity, to pay a fee, and derives no individual benefit

peculiar to himself from the particular license which determines with
the cessation of the firm's life or the ending of the corporation's

existence, in the case of a corporation license.

There is nothing in the nature of the relation of a member of a firm

to a partnership nor of a corporate officer to a corporation which
would necessarily indicate an intent on the part of the Legislature, in

framing such a section as 173, to reduce the amount of the fee required
from the partnership or corporation because one of the partners or

officers was a "veteran.'"

A situation possibly involving some apparent hardship is presented
when, as I am informed has been the case in certain instances which
have been brought to your attention, all the members of the partner-
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ship are veterans, but there is nothing in the language of the statute

which indicates an intention on the part of the Legislature to differen-

tiate between partnerships by reason of the status as veterans or

civilians of the individual members of a firm.

I am of the opinion that the amount of the fee for the issuance of a

broker's license to a partnership or a corporation, under G. L., c. 175,

§ 14, is not to be diminished from the prescribed amount because one
or more of the partners, in the first instance, or one or more of the

officers of the corporation, in the second, may be a "veteran." This

answers the first and the second of your questions, and the third I

answer in the affirmative. I do not pass upon the question of whether
St. 1925, c. 124, when in force, will in this respect affect the construction

of G. L., c. 175, § 14.

Very truly yours,

Jay R. Benton, Attorney General.

Registrar of Motor Vehicles— "Subsequent Conviction."

A defendant cannot be held to have been "subsequently convicted"

unless the offence which is the basis of the later conviction was
committed after the offence for which he was previously convicted.

A person who violates several provisions of G. L., c. 90, § 24, as amended,
all arising out of substantially the same act, cannot be held to have

been subsequently convicted of any of the violations, even though
the convictions occur at different times.

April 23, 1925.

Hon. William F. Williams, Commissioner of Public Works.

Dear Sir :— You state that a person was in a district court charged

on three counts with violation of three offences enumerated in G. L.,

c. 90, § 24, as amended ; that the three charges arose out of one drive

;

that he was acquitted on one count and found guilty on the second

count and fined, and found guilty on the third count and sen-

tenced to imprisonment; that he paid the fine imposed on the second

count and appealed from the judgment of the court on the third count

;

and that subsequently there was a final conviction on the third count in

the Superior Court. You request my opinion as to whether the con-

viction upon the third count is a "subsequent conviction," within the

meaning of G. L., c. 90, § 24, as amended, which would prohibit the

Eegistrar of Motor Vehicles from restoring the license of the defendant

until one year after the date of that conviction.

The pertinent provisions of G. L., c. 90, § 24, as amended by St.

1924, c. 183, and by St. 1925, c. 201, § 3, are as follows :
—

" ... A conviction of a violation of this section shall be reported

forthwith by the court or magistrate to the registrar, who may in any
event and shall, unless the court or magistrate recommends otherwise,

revoke immediately the license of the person so convicted, and no appeal

from the judgment shall operate to stay the revocation of the license.

. . . The registrar . . . after an investigation or upon hearing may
issue a new license to a person convicted in any court; provided, that

no new license shall be issued by the registrar ... to any person con-

victed of violating any other provision of this section until sixty days

after the date of final conviction, if for a first offence, or one year after

the date of any subsequent conviction ..."
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The question is whether a defendant who almost simultaneously

commits several violations of law, all arising out of substantially the
same act, and who is finally convicted at different times of the offences

charged is "subsequently convicted" within the purview of the statute.

The Supreme Judicial Court of this Commonwealth has held that
where a statute requires a more severe penalty for a second or subse-
quent conviction, the offence upon which the defendant is subsequently
convicted, to justify the imposition of the greater penalty, must have
been committed after the commission of the prior offence. Stevens v.

Commonwealth, 4 Met. 360 ; Commonwealth v. Daley, 4 Gray, 209

;

Commonwealth v. Mott, 21 Pick. 492; Commonwealth v. Richardson,
175 Mass. 202, and cases there cited. In Graham v. West Virginia, 224
U. S. 616, 623, this view was clearly intimated. It is supported by
decisions in other States. People v. Butler, 3 Cowen (N. Y.), 347;
Wood v. People, 53 N. Y. 511 ; Commonwealth v. McDermott, 224 Penn.
363 ; Morgan v. Commonwealth, 170 Ky. 400 ; Brown v. Commonwealth,
100 Ky. 127 ; Huyser v. Commonwealth, 25 Ky. Law Rep. 608 ; Rand v.

Commonwealth, 9 Gratt. (Va.) 738; Long v. State, 36 Tex. 6; Kinney v.

State, 45 Tex. Crim. Rep. 500.

In Stevens v. Commonwealth, 4 Met. 360, 364, the court, in consider-
ing a statute which required that a defendant convicted of three dis-

tinct larcenies be punished as a common and notorious thief, held that
a defendant who by one act, done at one time, stole the property of
three different persons and was indicted in three counts for larceny and
convicted, was not guilty of three distinct larcenies.

In Commonwealth v. Mott, 21 Pick. 492, and in Commonwealth v.

Daley, 4 Gray, 209, the court held that where the statute provided for

a greater penalty upon a second conviction, it was incumbent upon
the Commonwealth to prove that the second offence was committed sub-
sequently to the prior conviction.

In Commonwealth v. Richardson, 175 Mass. 202, 207, doubt was cast

upon the doctrine that to warrant the imposition of the greater penalty
the second offence must have been committed after the prior conviction
as well as after the commission of the prior offence, but the court ap-
parently approved of the view that the second offence must have been
committed subsequently to the commission of the prior offence.

In view of the foregoing authorities it seems clear that in Massachu-
setts a defendant cannot be held to have been •

' subsequently convicted '

'

unless the offence which is the basis of his subsequent conviction was
committed after the commission of the offence for which he was pre-

viously convicted. I am of the opinion that a person who almost
simultaneously violates several provisions of G. L., c. 90, § 24, as

amended, all arising out of substantially the same act, cannot be held
to have been subsequently convicted of any of the violations, even
though the convictions occur at different periods of time.

In my opinion, therefore, the conviction of the person referred to

upon the third count of the complaint was not a subsequent conviction

within the meaning of the act.

You further state that the defendant loaned his license to another
person merely for the purpose of misleading the inspector as to who
had been driving the car, and you inquire whether that act constituted

a violation of law. In view of the fact that the defendant was finally

convicted of "loaning his license to operate motor vehicles to be used
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by another person," I do not deem it proper to undertake to review
the judgment of the court.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Taxation— National Banks.

An act relative to taxation of banks and trust companies, subsequently
enacted as St. 1925, c. 343, is constitutional.

May 1, 1925.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir:—You have submitted to me for examination and report House
Bill No. 1250, entitled "An Act relative to taxation of banks and trust

companies. '

'

Among the alternative methods of taxing national banking asso-

ciations which are now authorized by U. S. Rev. Sts. § 5219 (as amended
by Act of March 4, 1923), is the taxation of " the income of such asso-

ciations." If this method is adopted the following conditions must, by
the terms of that statute, be complied with :

—
"(c) In case of a tax on the net income of an association, the rate

shall not be higher than the rate assessed upon other financial corpora-

tions nor higher than the highest of the rates assessed by the taxing

state upon the net income of mercantile, manufacturing and business

corporations doing business within its limits."

The purpose of the present bill is to levy upon the income of national

banking associations a tax which shall comply with the conditions

prescribed by Federal authority; to subject to a similar tax the income
of certain other banks, banking associations or trust companies therein

referred to; and to harmonize this comprehensive and to some extent

novel plan of taxation with other and related provisions of the tax law.

I have examined this bill with the care which its importance merits.

Much of it has to do with administrative provisions, and with bringing
the general body of the taxation statutes into alignment with the funda-
mental changes which it effects. These subordinate provisions do not
seem to be deficient in form or substance, at least if the general scheme
and main provisions of the bill are valid.

As to the dominant features of the statute, it is to be borne in mind
that there has been as yet no judicial exposition of the amendments
by which U. S. Rev. Sts. § 5219, has been brought into its present form

;

and that the problem of taxing the income of national banks and at the

same time preserving the system of taxation of corporations hitherto

existing in this Commonwealth is rendered more difficult by the fact

that the tax imposed by G. L., c. 63, §§32 and 39, is measured in part

by income and in part by the value of the corporate excess. I have
observed and weighed some aspects of this bill which might give rise

to differences of opinion. It would perhaps be difficult to draft a bill

which should meet the ends for which this legislation is intended and
which at the same time should avoid from its inception all reasonable

doubts. Viewing the bill as a whole, however, and in the light of its

history (as to which see House Documents No. 1441 of 1923 and No.
233 of 1925), I am of the opinion that, if enacted, it will be held con-

stitutional.

Yours very truly,

Jay R. Benton, Attorney General.
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Counties— Financial Year— Payments by Treasurer.

A county treasurer, after the close of a financial year, may pay bills as

to which there has been a "special appropriation." He may not

pay bills due in connection with the general annual appropriation

for the past financial year.

, May 7, 1925.

Hon. Henry F. Long, Commissioner of Corporations and Taxation,

Dear Sir:— You have requested my opinion upon the following mat-

ter:—
"In order that the Director of Accounts may be guided in the ap-

proval of county treasurers' books, I would especially ask your opinion

as to whether a county treasurer may, after the closing of the books on
January 10 of any year as required by statute, pay bills chargeable to

the various' accounts that were not submitted on or before January 10

as required by statute.

The question might be made specific by inquiring whether a bill

which was legally incurred but not presented can be paid in a subse-

quent year and charged to the appropriation made for that year; or

if bills can be so paid in cases where there were insufficient funds to

meet them if presented.

I would like to be advised whether such bills can be held and paid

from an appropriation specifically made for the carrying on of the work
of the county for the succeeding year.

'

'

Gr. L., c. 35, § 16, provides:—
"The financial year of each county shall be the calendar year, but

the treasurer shall, until January tenth, enter in his books the items

for the payment of bills incurred and salaries earned during the pre-

vious year. Immediately after January first, he shall pay to every officer

in his county any salary balance remaining due."

As was said in an opinion of one of my predecessors in office given to

the Director of Accounts on July 30, 1920—
"The section provides, in effect, that on the tenth day of January

the county treasurer shall close his books for the preceding year. . . .

This provision merely establishes rules of bookkeeping and does not make
the validity of any claim against the county commissioners contingent
*upon presentation before the books are closed, although . . . the vali-

dity of a claim may not carry authority to pay it. . . . But the county
treasurer has no authority to pay even a valid, claim unless money has
been appropriated therefor."

G. L., c. 35, § 29, provides:—
;

' The expenditure of money by the several counties shall be in accord-
ance with annual appropriations of the general court, specifying as

separate appropriations the several items of expenditure, as prescribed
by the director of accounts. At the closing of the county treasurer's

books on January tenth, the balance to the credit of each annual appro-
priation shall become a part of the general unappropriated balance in

the county treasury; but no special appropriation shall lapse until the
work for which it was made has been completed, the bills paid and the
account closed."
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At the close of a financial year nothing remains of the general
appropriations of the previous year, as such, because by the terms of

section 29
'

' the balance to the credit of each annual appropriation shall

become a part of the general unappropriated balance in the county
treasury." The only class of bills whose payment is authorized from
this unappropriated balance is that relating to payments named in

section 34, which concern expenditures for liabilities incurred after

December 31st of any year and before the regular appropriations for

the next succeeding year have been made by the Legislature. A valid

bill for an expenditure incurred during such a period may be paid from
the unappropriated balance after the books are closed on January
10th, if the annual appropriation has not then been made by the General
Court.

As to that class of valid bills due in connection with matters for

which there has been a "special appropriation," the treasurer's duty
is plain. By section 29 the special appropriation is not to lapse at the

close of the financial year and is available for the payment of all bills

relative to the work covered by the appropriation, irrespective of the

date of their presentation, and the county treasurer may pay such bills

from the special appropriation to which they may be properly allocated.

"When, however, bills rendered for payment after the close of the

financial year are for money due in connection with matters covered
by the general annual appropriations, there appears to be no fund from
which the treasurer can pay them, in the absence of a special item for

expenditure in the annual appropriations specifically providing for the

payment of outstanding bills relating to liability incurred before the

beginning of the current year.

The customary form in which bills for the appropriation of money for

the general expenditures of the counties are made provides,— '

' The
following sums are hereby appropriated for the counties hereinafter

specified for the year . . .," and the current year is designated. It is

also customary for the Legislature to insert in such bills an item of

expenditure of the general annual appropriation in the following words

:

" For miscellaneous and contingent expenses of the current year, ..."
Bills contracted for previous years cannot be paid out of funds

appropriated for the current year, and so designated. The expense in-

volved in their payment is an expense of the year in which they were
contracted, not of the subsequent year in which they are presented for

payment. It is now a common practice for the Legislature to insert in

appropriation bills for the counties a clause reading as follows: "For,
bills of the previous year for miscellaneous and contingent ex-

penses, ..." Such a provision provides for outstanding bills in a

convenient manner and makes unnecessary a practice, which you in-

form me has existed, of paying bills of previous years from an appro-
priation designated for "miscellaneous and contingent expenses of the

current year," a practice not warranted as a matter of law.

The word "contingent" itself commonly implies the idea of futurity,

and as used in legislative acts in relation to expenses, either alone or

coupled with the word "miscellaneous," has a well-recognized meaning
and refers to minor disbursements incidental to the carrying out of

general projects which cannot well be foreseen. When so used its

reference is to future, not to past, expenses, unless expressly stated in

the enactment to be applicable to liabilities previously incurred. People
v. Tillage of Yonkers, 39 Barb. (N. Y.) 266; Dunwoody v. United
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States, 22 Ct. Claims, 269, 280; School District No. 3 v. Western Tube
Co., 13 Wy. 304; Mander v. Coleman, 95 N. Y. Sup. 696.

In my opinion, with the exception of the two classes referred to above,

bills not presented to a county treasurer until after the closing of his

books for the financial year may not be paid from an appropriation

specifically made for carrying on the work of the county for the

succeeding year.

Very truly yours,

Jay R. Benton, Attorney General.

Public 'Warehousemen— Revocation of License on Discontinuance of

Business.

When a public warehouseman discontinues business and cannot be

located, his license may be revoked. The Secretary of the Com-
monwealth may proceed on the bond to recover the expense of pub-
lishing notice of revocation.

Mat 15, 1925.

Mr. William L. Reed, Executive Secretary.

Dear Sm :— In regard to the discontinuance of business by certain

public warehousemen licensed under the provisions of G. L.. c. 105,

you request, by direction of His Excellency the Governor, my opinion

on the following questions :
—

"1. Where the principal discontinues business and cannot be located,

may the Governor and Council revoke his license?

2. If the answer to question 1 is 'Yes,' may the Secretary of the

Commonwealth thereafter be directed by the Governor to give public

notice of such termination of the license, and may the Secretary of the

Commonwealth proceed, under section 3 of said chapter 105, to recover

on the bond of said warehouseman for the expense of the publication

required ? '

'

I answer question 1 in the affirmative. G. L., c. 105, § 1, provides

for the licensing of "suitable persons, or corporations established under
the laws of, and having their places of business within, the common-
wealth, to be public warehousemen." The words of the original act

(St. 1860, c. 206) were,— "may license in any city or town in the

Commonwealth." G. L., c. 105, § 6, provides for publication of a dis-

continuance of a license in a newspaper published "in the county or

town where the warehouse is located." It seems clear, therefore, that

where a licensee has discontinued his business at the place where he

has maintained it, and cannot be located, the licensing power has au-

thority to revoke the license.

As to the first part of your second question, it is expressly provided

by G. L., c. 105, § 6, that the Secretary of the Commonwealth publish

notice of the discontinuance of a license. This section reads as follows—
"The state secretary shall, at the expense of each warehouseman,

give notice of his license and qualification, of the amount of the bond
given by him and also of the discontinuance of his license by publishing

the same for not less than ten days in one or more newspapers, if any,

published in the county or town where the warehouse is located; other-

wise, in one or more newspapers published in Boston."

The second part of your second question I also answer in the affirma-

tive. Section 6, above quoted, provides that the publication shall be at



120 P.D. 12.

the expense of the warehouseman. This provision imposes upon a ware-
houseman who has applied for and received a license a duty to pay such
expense. The bond given to the Commonwealth by warehousemen,
under section 1 of said chapter, is "for the faithful performance of their

duties.
'

'

Yours very truly,

Jay R. Benton, Attorney General.

Metropolitan District Commission— Authority to construct Cottage
Farm Bridge.

The authority given to the Metropolitan District Commission by St.

1921. c. 497, to construct the Cottage Farm Bridge is not subject

to the approval of the Division of Waterways and Public Lands.

May 15, 1925.

Hon. William F. Williams, Commissioner of Public Works.

Dear Sir :— You request my opinion as to whether the construction

by the Metropolitan District Commission of the Cottage Farm Bridge, so

called, under St. 1921, c. 497, as amended by St. 1924, c. 416, requires

the approval of the Division of Waterways and Public Lands.
I answer in the negative. St. 1921, c. 497, § 1, provides that the

Metropolitan District Commission "is hereby authorized and directed

... to construct" the bridge in question. There is nothing in the act

or in the amendment of 1924 which in any way limits or qualifies the

authorization and direction as above quoted..

It has been suggested that the authorization and direction given to the

Metropolitan District Commission by the 1921 statute, though absolute

in terms, is nevertheless subject to the provisions of G. L., c. 91, § 20,

which section reads as follows

:

1
* Whoever is authorized by the general court to build over tide waters

a bridge, wharf, pier or dam, to fill flats or drive piles below high water
mark, or to build any structures in the Connecticut river, or in the

non-tidal part of the Merrimack river, or to build or extend any struc-

ture or to do any other work mentioned in the preceding section in,

over or upon the waters of any great pond, shall not commence such
work until he has given written notice thereof to the division and sub-

mitted plans of any proposed structure, the flats to be filled, and the

manner in which the work is to be performed, and the same has been
approved in writing by the division, which may alter such plans and
prescribe any direction, limits and manner of doing the work consist-

ent with the legislative grant. Such works shall be supervised by the

division.
'

'

In my opinion, however, this section is inapplicable. The Charles
River Basin is not, as I understand it, in fact tide water. Furthermore,
the Legislature directed that the Charles River Dam should be "suffi-

ciently high to hold back all tides" (St. 1903, c. 465, § 3). Apart from
this, moreover, it seems that section 20, above quoted, would not be
held to apply to the Metropolitan District Commission, a public agency,

authorized and directed by the statute to do the work in question.

Attorney General v. City of Cambridge, 119 Mass. 518; Teasdale v.

Newell & Snowling Construction Co. 192 Mass. 440.

Yours very truly,

Jay R. Benton, Attorney General.
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Registrar of Motor Vehicles— Revocation of Registration or License.—'

' Improper Person. '

'

The Registrar of Motor Vehicles may suspend or revoke any certificate

or license issued under G. L., c. 90, for any cause which he deems
sufficient.

He may not invoke this power in an arbitrary or unreasonable manner
or in bad faith.

In determining whether a license or certificate should be suspended
or revoked, the Registrar is not limited to a consideration of the

violation of motor vehicle laws or of the right of the public to use

public ways in safety.

May 22, 1925.

Hen. William F. Williams, Commissioner of Public Woi'ks.

Dear Sir : — You request my opinion as to whether the Registrar of

Motor Vehicles has the power to suspend or revoke any certificate of

registration or license issued to a person who, in the Registrar's opinion,

is an improper person to hold such certificate or license by reason of

the use by such person of a motor vehicle in the commission of crimes
other than the violation of motor vehicle laws.

G. L., c. 90, § 22, provides, in part :
—

"The registrar may suspend or revoke any certificate of registration

or any license issued under this chapter, after due hearing, for any
cause which he may deem sufficient, and he may suspend the license of

any operator or chauffeur or the certificate of registration of any motor
cycle in his discretion and without a hearing, and may order the license

or registration certificate to be delivered to him, whenever he has reason
to believe that the holder thereof is an improper or incompetent per-

son to operate motor vehicles, or is operating improperly or so as to

endanger the public ; . .
.

"

The Registrar thus, by the specific terms of the statute, has the power
to suspend or revoke any certificate or license issued under chapter
90 for any cause which he deems sufficient. He may not invoke this

power in an arbitrary or unreasonable manner or in bad faith, but
within these limits the power is unlimited.
In the case of Glass v. State Board of Public Roads. 44 R. I. 54, one

of the issues was whether the power of the board to revoke licenses under
a statute similar to, ours (see General Laws of Rhode Island, 1923,
c. 98, §§ 5 and 6) was confined to eases where the right of the public

to use the highway in safety was involved. The Supreme Court of

Rhode Island said :
—

"We do not think that the power of the Board is thus limited. The
intent of the act is to secure the safety of the public in the use of the
public highways, and also, we think, to protect the public by preventing
the use of the automobile for purposes and in ways that are injurious
to the community. The use of the automobile today by the criminal
class is a menace to the community. By its use the commission of crime
is made easier and the apprehension of the criminal more difficult. It

is conceded that if the automobile is used in the commission of crime
the license of the operator may properly be revoked. . . . We think that
a thief should not be permitted to operate an automobile, for as long as

his character remains unchanged, the danger of his making unlawful
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use of the automobile is such that the privilege should be denied to him.
. . . "We think the Board is warranted in revoking or refusing to grant

a license whenever in good faith and in the exercise of a reasonable

discretion they find that the probable use of the automobile by the

licensee would be a detriment to the public safety, welfare or morals."

While that opinion is not binding upon administrative officers in

Massachusetts or upon our courts, I am of the opinion that the view
therein expressed is sound and would be approved by our courts. In
my opinion, therefore, the Registrar, in determining whether a license

or certificate of registration should be suspended or revoked, is not
limited merely to a consideration of the violation of motor vehicle laws
or of the right of the public to use public ways in safety.

Very truly yours,

Jay R. Benton, Attorney General.

Interstate Rendition— Desertion, Abandonment and Non-Support
Cases— Cost— Results of Prosecution.

The average cost of requisition in desertion, non-support and abandon-
ment cases was $110.45. No defendant was acquitted.

Families of fugitives were directly benefited in more than eighty per
cent of the cases.

Poor relief by communities has been saved. Deterrent effect upon
potential offenders.

May 27, 1925.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :— You have requested me to advise you as to the approximate
cost of interstate rendition for the crimes of desertion, abandonment or

non-support, the final disposition of such cases and the extent to which
the families of fugitives have been benefited by such proceedings. For
this purpose I have analyzed 69 requisitions which were issued by Your
Excellency and by your predecessor, Honorable Channing H. Cox,
during the preceding six months.

Requisitions were issued upon the governors of 13 States; 33 upon
New York, 9 upon Pennsylvania, 6 upon Florida, 4 upon California,

4 upon New Jersey, 4 upon Illinois, 2 upon Vermont, 2 upon Maine,
and one upon each of the following States,— Connecticut, Ohio, Ala-

bama, Tennessee and Texas. All of the requisitions, with the exception

of that upon the governor of Texas, were honored.
The total cost of the interstate rendition proceedings in the 69 cases

was $7,621.29, or an average cost of $110.45 for each case. In no case

was a defendant acquitted. Seven defendants were committed to houses

of correction for terms ranging from three to nine months. Three de-

fendants, after being placed upon probation and ordered to make pay-

ments to their families, fled from the Commonwealth and have not

since been apprehended. One defendant was committed to the Boston
State Hospital for observation but escaped therefrom and has not been
apprehended.
In the remaining 58 cases the families of the fugitives were directly

benefited. In at least 13 of the 58 cases a reconciliation was effected and
the defendants are now living with and supporting their families. In
the remaining 45 of the 58 cases where the families were directly bene-

fited, and in some of the 13 cases where a reconciliation has been effected,
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the court ordered the defendant to make weekly payments to the pro-

bation officer for the support of the family, or to the family directly,

of amounts ranging from $3 to $30 per week, the average order being

from $10 to $12 per week. In 10 cases bonds or bank accounts averag-

ing $1,000 each were filed or deposited with the probation officer to

insure the enforcement of the court's order relative to payments. In

the counties of Suffolk and Middlesex, wherever possible and desirable

from the viewpoint of the welfare of the family, the defendants, in

addition, have been ordered to pay all of the expenses of the interstate

rendition proceedings. Such expenses were fully paid, or are being

paid, in 27 cases.

Aside from the foregoing benefits there are two additional benefits

to the community derived from such proceedings. One is the saving

to the community of poor relief, which, in many cases, until the appre-

hension and return of the fugitive was given by the community to the

family of the fugitive. The second benefit is the deterrent effect upon
would-be or potential family deserters. The fact that the various dis-

trict attorneys endeavor to secure the return from various parts of the

country of men who abandon or fail to support their families, un-

doubtedly deters other persons from committing the same crime.

It seems to me that the analysis of the expenses in the 69 cases and
of the results derived from the proceedings in those cases fully justifies

the issuance of requisitions for such crimes. Manifestly, district attor-

neys should exercise a sound judgment as to the cases in which they re-

quest Your Excellency to issue requisitions upon the governors of other

States. Unless the facts indicate that a direct benefit will be obtained

from the return of a fugitive, or unless there has been a default or a

wilful defiance of an order of the court, district attorneys, in my
opinion, should not request requisitions where the expense involved is

substantial.

Very truly yours,

Jay R. Benton, Attorney General.

Board of Registration in Optometry— Registered Optometrist—
Students— Examination.

The term " registered optometrist," as used in G. L., c. 112, § 68,

applies only to optometrists registered in Massachusetts.

Under G. L., c. 112, § 67, the Board of Registration in Optometry may
properly rule that only those students studying under an optome-
trist duly registered in Massachusetts are entitled to receive the

student certificate of fact referred to in section 68, and to be
examined as provided in said section.

Mat 27, 1925.

Mr. William F. Craig, Director of Registration.

Dear Sir :— You request my opinion as to whether a person studying
under a registered optometrist of another State is eligible to take an
examination in this Commonwealth for registration as an optometrist,

and whether or not the Board of Registration in Optometry has a right

to rule that only those students studying under a registered optometrist
holding a license in Massachusetts are so eligible.

The law of this Commonwealth containing the requirements for

examination and registration of optometrists is found in G. L., c. 112,

§ 68, the relevant portion of which is as follows :
—
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"Every applicant for examination shall present satisfactory evidence,

in the form of affidavits properly sworn to, that he is over twenty-one,
of good moral character, that he has studied the subjects herein pre-

scribed for at least three years in a registered optometrist's office or
has graduated from a school of optometry, approved by the board,
. . . Students entering upon the study of optometry in a registered

optometrist's office shall file with the board an application for, and
upon payment of one dollar shall receive, a student certificate of fact,

and only students so registered shall be entitled to take an examination
for registration without attendance at a school of optometry as herein-

before required."

The answer to your question depends upon the meaning of the words
"registered optometrist," as used in the above section. It is significant

that the Legislature has laid down certain requirements for registered

optometrists, among which are—that every registered optometrist shall,

annually, before February first, pay to the board a license fee of two
dollars (§ 69), and shall cause his certificate of registration to be
recorded in the office of the clerk of the town where he principally

carries on the practice of optometry; and if he removes his principal
office from one town to another in the Commonwealth, he shall, before
engaging in practice in such other town, notify the board in writing
of the place where he is to engage in practice and obtain from the clerk

of the town where his certificate is recorded a certified copy thereof

and file the same with the clerk of such other town (§ 70). Every
registered optometrist is further required to display his certificate of

registration in a conspicuous place in the principal office wherein he
practices optometry, and shall, whenever so required, exihibit it to the

board or its authorized representative ; and whenever practicing optome-
try outside of or away from his principal office or place of business,

he is required to deliver to each customer or person fitted with glasses

by him a memorandum of purchase, containing his signature, home
post office address and the number of his certificate of registration

(§ 70).

Obviously, these strict requirements cannot apply to or be demanded
of optometrists registered in other States but not in this Common-
wealth. Such optometrists are outside the supervision and control of

the Massachusetts Board of Eegistration in Optometry. There is no
definite standard available to said board by which the qualifications of

such an optometrist can be measured or controlled. If, however, a

candidate for examination is a graduate from a school of optometry,
the statute expressly sets forth the conditions under which such grad-

uate may be examined in this Commonwealth, namely, that such school

must be approved by the board, must maintain a course of study of not

less than two years, with a minimum requirement of one thousand
attendance hours, and further, that the applicant must have graduated
from a high school approved by the board, or have had a preliminary

education equivalent to at least four years in a public high school, or

submit to a preliminary examination by the board.

Even a person to whom a certificate of registration has been issued

after examination by a board of registration in optometry in any other

State cannot be given a certificate of registration in this Commonwealth
without examination, unless, in the opinion of the board, the require-

ments for registration in such State are equivalent to those of this
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Commonwealth, and provided further, that such State accords a like

privilege to holders of certificates of registration issued in this Common-
wealth, and that the applicant has not previously failed to pass the
examination required in this Commonwealth (§ 68).

In view of these strict rules regulating in the public interest the

practice of optometry in this Commonwealth, and in the absence of ex-

press language to the contrary, it is my opinion that the Legislature
intended the term "registered optometrist," as used in this connection,

to apply only to optometrists registered in Massachusetts under the

laws thereof.

G. L., c. 112, § 67, authorizes the Board of Registration in Optometry
to make necessary rules and regulations to carry into effect the statutes

relating to optometry, namely, G. L., c. 13, §§ 16-18, and G. L., c. 112,

§§ 66-73, inclusive. Under this authority and in view of the language
of the statutes above referred to, it is my opinion that said board has
a right to rule that only those students studying under an optometrist

duly registered in Massachusetts are entitled to receive the student
certificate of fact referred to in section 68, and to be examined as

provided in said section.

Yours very truly,

Jay R. Benton, Attorney General.

Insurance— Contracts made in a Foreign State.

The provisions of G. L., c. 175, §§ 99, 152 and 157, as amended, are

not applicable to foreign insurance companies with relation to

contracts made by them in another State in conformity to the laws
of the foreign jurisdiction.

June 2, 1925.

Hon. "Wesley E. Monk, Commissioner of Insurance.

Dear Sir : — You have requested my opinion regarding the con-

struction and application of certain sections of G. L., c. 175, as amended,
in relation to two matters connected with the business of foreign in-

surance companies, as follows :
—

"Two matters have come to my attention involving the application

and construction of these provisions :
—

I. A certain foreign company is duly licensed to transact the business

specified in the sixth clause of section 47 of said chapter 175 but is

not licensed to transact business under the twelfth clause. It has issued

in its home state a policy of burglary insurance to a resident of this

state, covering property located here, which was delivered direct to the

insured. The contract was made in the home state and not in this Com-
monwealth through a duly licensed resident agent.

II. A certain foreign company duly licensed to transact fire in-

surance issues a policy of fire insurance in its home state to a resident

of Massachusetts covering property situated here. The policy is not

in the standard form prescribed by said section 99. The contract was
consummated in the home state and not here through a duly licensed

resident agent.

I respectfully request your opinion upon the following questions :
—

1. Do the facts stated in I disclose a failure of the company to

comply with said section 152?
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2. Do the facts stated in I or II disclose a failure of the Company
to comply with said section 157 ?

3. Do the facts stated in II disclose a failure of the company to

comply with said section 99?
4. Does the provision of said section 152, forbidding a foreign com-

pany from transacting a class of business not specified in its license,

apply only to the making of contracts in this Commonwealth, or does

said provision prohibit a duly licensed foreign company, as a con-

dition of its license, from making in another state a contract of in-

surance on property or interests in this Commonwealth of a class which
it is not licensed to transact in this Commonwealth?

5. Does said section 157 apply only to contracts of insurance of the

classes specified in the license of a foreign company, or does said section

157 prohibit a duly licensed foreign company, as a condition of its

license, from making in another state a contract of insurance with a

resident of this Commonwealth on property or interest therein of a class

which it is not licensed to transact in this Commonwealth?
6. Does said section 99 apply only to contracts of fire insurance

made in this Commonwealth on property or interests therein, or does

said section 99 prohibit a duly licensed foreign company, as a condition

of its license, from using a fire policy not in the form prescribed by
said section 99 in respect to contracts of fire insurance made in another

state on property or interests in this Commonwealth?"

I assume from your statements that, as a matter of fact, in each of

the two instances which you have set forth the contract of insurance

was made outside the Commonwealth, no action in connection therewith

being performed here, in a State wherein the insuring company had
its principal place of business, and that the contract was not illegal

under the laws of such State.

It is well settled that although the States have broad powers to im-

pose conditions upon foreign insurance companies who seek to do
business within their borders, no State may enact statutes which forbid

or penalize the making of contracts of insurance outside its own terri-

tory, even if the insured be one of its own citizens or the subject-matter

of the contract be within its own confines. Statutes which directly or in-

directly seek to prohibit or penalize the formation of such contracts

have been held uniformly to be within the prohibition of the Fourteenth
Amendment of the Constitution of the United States. Stone v. Old
Colony St. By. Co., 212 Mass. 459; Allgeyer v. Louisiana, 165 U. S.

578 ; New York Life Ins. Co. v. Dodge, 246 U. S. 357 ; Stone v. Penn
Yan etc. By., 197 N. Y. 279; State v. Conn. Mut. Life Ins. Co., 106
Tenn. 282; Hyatt v. Blackwell Lumber Co., 31 Ida. 452.

To construe the foregoing sections of G. L., c. 175, as amended, as

applicable to the acts of foreign insurance companies in making con-

tracts with citizens of this Commonwealth in other States, would be

unwarranted. See III Op, Atty. Gen. 222.

I answer the first three questions contained in your communication
in the negative.

I answer the fourth question to the effect that G. L., c. 175, § 152,

as amended, does not prohibit a licensed foreign insurance company,
as a condition of its license, from making in another State a contract

of insurance on property or interests in this Commonwealth of a kind

as to which it is not licensed to transact business in Massachusetts.
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I answer your fifth question to the effect that G. L., c. 175, § 157,

as amended, applies to contracts of insurance of the kinds specified in

the license of a foreign insurance company made within the Common-
wealth.

I answer your sixth question to the effect that G. L., c. 175, § 99,

applies only to contracts of fire insurance made in this Commonwealth.
Very truly yours,

Jay R. Benton, Attorney General.

Metropolitan District Commission— Town of Clinton— Cost of Water—Pipe Line Rental.

Under St. 1923, c. 348, the town of Clinton may take, without charge,

water from any available pipe line leading from the Wachusett
Reservoir.

No charge may be made for use of a pipe line which would indirectly

be, or result in making, a charge for water.

Cost of water is in part determined by computing various items of

expenditure necessary to conserve and make water available. In-

cluded in such items are interest upon capital investment, depre-
ciation and cost of operation and maintenance.

The Commission may not charge an annual rental for use of a pipe
line.

The Town of Clinton should pay expenses incurred as a result of the

use of a pipe line by it which would not otherwise have been
incurred.

June 8, 1925.

Metropolitan District Commission.

Gentlemen :— You request my opinion as to whether, under the

provisions of St. 1923, c. 348, the Commission may charge the town of

Clinton, in the form of an annual rental or in any other way, for the

use of a pipe line which now runs to the Lancaster Mills in Clinton and
through which water is delivered to the mills, in compliance with St.

1895, c. 488, § 4. You have orally stated to me that this pipe line is

an available pipe line, within the meaning of St. 1923, c. 348. You
further state that the Commission voted to authorize the town to use

that pipe line on certain conditions, one of which was the payment of

an annual rental by the town for the use of the pipe line.

St. 1923, c. 348, provides, in part :
—

"The town of Clinton is hereby authorized to take water . . . from
the Wachusett reservoir, or from any available pipe line or other struc-

ture leading from said reservoir upon such terms and conditions as

may be mutually agreed upon by the metropolitan district commission
and the town of Clinton, but such terms shall not include any charge
for water used or to be used under this act; and the town of Clinton
may enter upon the lands of the commonwealth at such place or places

or in such manner as may be approved by the metropolitan district

commission for the purpose of constructing and maintaining thereon

pipes or pipe lines or other structures for the purpose of conveying
such water

;
provided, that for all damages caused to the commonwealth

by all such work or construction the town of Clinton shall pay to the

commonwealth such compensation as may be agreed upon between the

said town and the said commission, ..."
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By the express terms of that act the town of Clinton is authorized

to take water from any available pipe line leading from the Waehusett
Reservoir (and you have stated that the pipe line in question is so

available), and no charge may be made for water used or to be used

under the act. It is clear that no charge may be made for the use of a
pipe line which would indirectly be, or result in making, a charge for

water so used. The cost of water is in part determined by computing
the various items of expenditure necessary to conserve and make water
available, and included in such items are interest upon capital invest-

ment, depreciation and cost of operation and maintenance.

The pipe line to the Lancaster Mills is part of the capital investment,

and the interest upon that investment and the cost of maintaining that

pipe line are included in the cost of water and in the charge made for

water. If, therefore, an annual rental should be charged for the use

of the pipe line, the result would be that a charge, though small, would
be made for water. In my opinion, therefore, a charge merely for the

use of the pipe line in the form of an annual rental or in any other

form would be in violation of the provisions of St. 1923, c. 348.

Expenses incurred by the Commission as a result of the use of the

pipe line by the town of Clinton, which would not have been incurred

if the town did not use the pipe line, do not enter into the cost of water
taken under the act.

I am of the opinion that the Commission may lawfully insist that

all such expenses be paid by the town of Clinton.

Yours very truly,

Jay R. Benton, Attorney General.

Duplicate Licenses— Clerks of Towns.

Clerks of towns issuing dupliciate licenses under St. 1925, c. 295, have
no authority to retain any portion of the fees paid for such
duplicates.

June 8, 1925.

Hon. William A. L. Bazeley, Commissioner of Conservation.

Dear Sir :— You request my opinion whether, under St. 1925,

c 295, § 9, clerks of towns may retain twenty-five cents for each duplicate

license issued by them under section 10 of that act.

Section 8 of the act provides for various forms of licenses and for

the fees therefor. Section 9 provides :
—

'

' The clerk of the town where the license is issued may retain twenty-

five cents from each such license fee.
'

'

Section 10 provides, in part :
—

"Whoever loses or by mistake or accident destroys his license may,
. . . upon payment of a fee of fifty cents, receive a duplicate

license ..."

I am of the opinion that section 9 applies exclusively to the licenses

issued under section 8 and to the fees charged for such licenses, and that

duplicate licenses issued under section 10 and the fees charged therefor

do not come within the scope of section 9. In my opinion, therefore,

clerks of towns issuing duplicate licenses have no authority to retain

any portion of the fees paid for such duplicates.

Very truly yours,

Jay R. Benton, Attorney General.
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Employment by the Commonwealth of a Broker to negotiate a Sale

of a Portion of the Commonwealth Flats.

The power granted to the Division of Waterways and Public Lands by
G. L., c. 91, § 2, to dispose of the lands known as the Common-
wealth flats, includes by necessary implication the power to employ
a real estate broker for the purpose of negotiating a sale, and to

pay him compensation.

June 13, 1925.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :— You ask me to report concerning a letter addressed to Your
Excellency by the chairman of the committee on state activities, Mas-
sachusetts Real Estate Exchange. The writer of the letter asks you to
ask me for a ruling as to whether the Commonwealth can pay a com-
mission to real estate brokers for making sales of land in South Boston
belonging to the Commonwealth. I interpret your communication
enclosing this letter as a request for an opinion from me on that sub-
ject.

G. L., c. 91, § 2, provides, in part :
—

".
. . It (the Division of Waterways and Public Lands of the De-

partment of Public Works) may make contracts for the improvement,
filling, sale, use or other disposition of the lands at and near South
Boston known as the Commonwealth flats, may lease any portion thereof
with or without improvements thereon, may regulate the taking of

material from the harbor and fix the lines thereon for filling said lands.

All conveyances and contracts, and all leases for more than five years,

made under this section shall be subject to the approval of the governor
and council."

It was said by the court in Cotting v. Commonwealth, 205 Mass. 523,

526, that the authority of the Board of Harbor and Land Commissioners
relative to the subject of contracts for sale of the Commonwealth flats

is very broad. It is my opinion that the power granted to the Division
by G. L., c. 91, § 2, includes by necessary implication the power to em-
ploy a real estate broker for the purpose of negotiating such a sale, and
to pay him compensation when, in the opinion of the Division, such
employment is necessary or proper for the purpose of effecting an ad-
vantageous sale. See Armstrong v. Tillage of Fort Edward, 159 N. Y.
315; Mayor, etc., of New York, v. Sands, 105 N. Y. 210. Of course,

the Division is not required in any case to employ such a broker, and
may with entire propriety adopt a rule that it will not do so.

Very truly yours,

Jay R. Benton, Attorney General.

Police Commissioner for the City of Boston— Powers— Rules and
Regulations— Hackney Carriage Stands.

The Police Commissioner for the City of Boston may grant hackney
carriage stands in public streets against the protest of abutting
owners or lessees, but such use of public streets must not infringe

the right of abutting owners to have reasonable access to their

premises.

An abutting owner or lessee cannot lawfully demand that hackney car-

riage stands be granted to specified persons, but he may provide
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cabs for the reasonable accommodation of guests or customers, sub-

ject to the right of the public to the full enjoyment of the public

easement.

June 23, 1925.

Hon. Herbert A. Wilson, Police Commissioner for the City of Boston.

Dear Sir : — You ask my opinion on the following two questions :
—

'
• Can the Police Commissioner grant to applicants stands in the pub-

lic streets, for hackney carriage stands, in front of or adjacent to

property where the owners or lessees object to the same?
Can the owner or lessee specify the particular cab owner or company

which shall operate from the special hackney carriage stand granted

adjacent to his premises?"

G. L., c. 40, § 22, authorizes cities and towns to regulate the use of

carriages and vehicles. The section is as follows :
—

"Except as otherwise provided in section eighteen of chapter ninety,

a city or town may make ordinances or by-laws, or the board of aldermen
or the selectmen may make rules and orders, for the regulation of

carriages and vehicles used therein, with penalties for the violation

thereof not exceeding twenty dollars for each offence ; and may annually

receive one dollar for each license granted to a person to use any such

carriage or vehicle therein. Such rules and orders shall not take effect

until they have been published at least once in a newspaper published

in the city, town or county."

This provision is a reenactment of a statute first passed in 1847 (St.

1847, c. 224). Section 1 of that act was as follows:—
"The mayor and aldermen of any city in this Commonwealth shall

have power, from time to time, to make and adopt such rules and orders,

as to them shall appear necessary and expedient, for the due regulation,

in such city, of omnibuses, stages, hackney coaches, wagons, carts, drays,

and all other carriages and vehicles whatsoever, used or employed wholly,

or in part, in such city, whether by prescribing their routes and places

of standing, or in any other manner whatsoever, and whether such car-

riages and other vehicles, as aforesaid, are used for burden or pleasure,

or for the conveyance of passengers or freight, or otherwise, and whether
with or without horse or other animal power : provided, that nothing con-

tained in this act shall be construed to abridge or impair the rights of

cities to make such by-laws and regulations, touching the subjects above

provided for, as they now possess by virtue of their charters or the

amendments thereof.
'

'

The Police Commissioner for the City of Boston has all the powers
conferred upon the board of aldermen of a city by said section 22.

See St. 1878, c. 244; Revised Ordinances of the City of Boston, 1882,

c. 24, § 3, and 1885, c. 26, § 1 ; St. 1885, c. 323, § 2 ; St. 1906, c. 291,

§ 10.

Rule 58 of the rules and regulations of the Boston Police Department,
established by the Police Commissioner, relating to hackney carriages,

contains the following provisions :
—

"3. The Police Commissioner may assign to any person or corpora-

tion licensed to set up and use a hackney carriage a place as a special
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stand for such licensed carriage, and the owner of more than one licensed

carriage may keep any one of his licensed carriages on a stand assigned
to him when it is not occupied by another licensed carriage owned by
him. No such special stand shall be assigned or granted to any person
who is not the owner of such licensed carriage. Permits for special

stands will be issued as distinct from licenses of owners or drivers and
may be revoked, suspended or transferred without affecting the validity

of such licenses.

4. The Police Commissioner will designate certain places to be used
as public stands by hackney carriages, not exceeding at any one time the

number specified for each place. Owners or drivers of carriages shall

not trespass upon special stands to which they have not been assigned,

and owners or drivers of carriages who have special stands shall not
trespass upon public stands; nor shall more than two carriages owned
by the same person be upon a public stand at the same time to the

exclusion of a hackney carriage owned by another person.

The Police Commissioner reserves to himself the right to take away,
change, modify or reassign any and all privileges in and to both special

and public stands at his discretion.
'

'

Under the statute set out above and its successive reenactments rules

and regulations prescribing licenses, stands and routes for hackney car-

riages have in several cases been held to be valid. Commonwealth v.

Stodder, 2 Cush. 562 ; Commonwealth v. Gage, 114 Mass. 328 ; Common-
wealth v. Matthews, 122 Mass. 60; Commonwealth v. Page, 155 Mass.

227 ; Commonwealth v. Morrison, 197 Mass. 199, 204. In Commonwealth
v. Matthews, supra, a regulation passed by the board of mayor and
aldermen of the city of Boston providing that no person having charge
of any hackney carriage shall stand with it to solicit passengers in any
place other than the place assigned to it was held to be valid, and the
defendant was convicted of violating the regulation.

It is a well-recognized principle in this Commonwealth, as stated in

Allen v. Boston, 159 Mass. 324, 335, that—

"The owner of the land over which a highway is laid retains his

right in the soil for all purposes which are consistent with the full

enjoyment of the easement acquired by the public. This right of the

owner may grow less and less as the public needs increase. But at all

times he retains all that is not needed for public uses, subject, however,
to municipal or police regulations.

'

'

See also King v. Norcross, 196 Mass. 373, 374 ; Opinion of the Justices,

208 Mass. 603, 605 ; Lexington v. Suburban Land Co., 235 Mass. 108. It

is also well settled that the owner of premises bounding on a public street

has a right of access to and from the street, subject only to legitimate

public regulation. Robbins v. Borman, 1 Pick. 122; Tucker v. Tower, 9

Pick. 109 ; Brayton v. Fall Biver, 113 Mass. 218 ; French v. Connecticut

River Lumber Co., 145 Mass. 261; Opinion of the Justices, 208 Mass.

603, 605 ; Donovan v. Pennsylvania Co., 199 U. S. 279, 301-303 ; Dillon on
Municipal Corporations, 5th ed., § 1016. "Whether carriage stands can
be authorized against the protest of an abutting owner may be open to

doubt." Commonwealth v. Morrison, 197 Mass. 199, 204.

In other States it has been held that a license granted by public au-

thorities will not justify a hackman in obstructing access to abutting

property. McCaffrey v. Smith, 41 Hun. (N. Y.) 117 ; Branahan v. Hotel
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Co., 39 Ohio St. 333; Donovans. Pennsylvania Co., 199 U. S. 279, 300,

304. But see Pennsylvania Co. v. Chicago, 181 111. 289.

With respect to your first question, I call your attention directly

to the doubt expressed by the Supreme Judicial Court in Commonwealth
v. Morrison, supra, and while there is question whether I ought to resolve

the doubt, I believe that you are entitled to my judgment in the matter,

which is, that you have power to grant carriage stands against the ob-

jection of abutting owners or lessees. The rights of abutting owners are

not, in their nature, paramount to the rights of the general public to

use the streets in legitimate ways and for legitimate purposes, but such

use of public streets by hackney stands must not be unnecessarily or

unduly obstructive and must not infringe upon the right of abutting

owners to have reasonable access to and from the sidewalk and the

public street.

All exercise of power by public authorities and all use of rights by
private individuals in the matters now under consideration must be

carried on in a reasonable manner, not only in reference to the interest

of the public but also in reference to the rights of landowners.

By your second question I presume you mean to ask whether the

abutting owner or lessee can lawfully insist that a hackney carriage

stand be granted to a certain cab owner or company. The authority to

issue licenses and assign stands for licensed carriages is lodged by
statute in the Police Commissioner. The right of -an abutting owner or

lessee to access to and from the street, subject to public regulation, does

not carry with it the right to demand that hackney carriage stands be

granted to specific third persons. In giving this ruling it is also neces-

sary to point out that, in my opinion, an owner or lessee of premises

abutting upon a public highway, particularly where, as under our general

law, he owns the fee in the street adjoining his land, has a right to

make special provision for the reasonable accommodation of his guests

or customers by providing cabs for their use, whenever the public does

not have occasion to exercise its easement to its full extent. Willard
Hotel Co. v. District of Columbia, 23 App. D. C. 272; People ex rel.

Thompson v. Brookfield, 6 App. Div. (N. Y.) 398.

The primary purpose of a highway is the passing and repassing of the

public, which is entitled, so far as needed, to the full, unobstructed and
uninterrupted enjoyment of the entire width of the layout for that

purpose. See Commonwealth v. Morrison, supra.

Yours very truly,

Jay E. Benton, Attorney General.

Insurance— Admission of Foreign Life Insurance Companies— Net
Value of Policies.

Outstanding loans to policy holders may not be deducted from the

amount of the liability of a life insurance company upon its con-

tracts, in determining the net value of all its policies, under G. L.,

c. 175, § 153.

June 25, 1925.

Hon. Wesley E. Monk, Commissioner of Insurance.

Dear Sir :— You have asked my opinion upon the following questions

relative to the admission of a foreign insurance company to do business

in the Commonwealth under G. L., c. 175, as amended :
—
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"1. May the Commissioner, in determining the net value of its

policies for the purpose of section 153, deduct the amount of outstand-
ing loans against such policies?

2. Do the words 'net value of policies' mean the value calculated
under section 9 without any deductions ? '

'

Section 153 of G. L., c. 175, reads as follows :
—

"Conditions of admission of foreign life companies. A company
organized under the laws of any other of the United States for the
transaction of life insurance may be admitted to do business in this

commonwealth, upon complying with section one hundred and fifty-one,

if it has the requisite funds of a life company and, in the opinion of
the commissioner, is in sound financial condition and has policies in

force upon not less than one thousand lives in the United States for
an aggregate amount of not less than one million dollars. Any such
company organized under the laws of a state or government other than
one of the United States may be so admitted if, in addition to fulfilling

the above requirements, it complies with section one hundred and fifty-

five and if it shall have and keep on deposit or in the hands of trustees,

as provided in said section one hundred and fifty-five and in section one
hundred and fifty-six, in exclusive trust for the security of its contracts
with policy holders in the United States, funds of an amount equal to the
net value of all its policies in the United States and not less than two
hundred thousand dollars."

The words "net value of policies" are declared in section 1 to have
the following meaning as used in the chapter "unless the context other-
wise requires or a different meaning is specifically prescribed":

"The liability of a company upon its insurance contracts, other than
accrued claims, computed by rules of valuation established by sections

nine to twelve, inclusive."

Sections 9 to 12 establish a mode of computation which the Commis-
sioner is bound to follow in determining the net value of policies. I Op.
Atty. Gen. 269. He is required to use the methods of computation
therein set forth, and cannot modify the results of such computations
by making any deductions therefrom not authorized by the terms of the
statute. No provision is made by these sections for the deduction from
the figures arrived at by the prescribed computations of the amount of
outstanding loans to policy holders, nor are such loans mentioned in
these sections or elsewhere in the chapter as a credit to be allowed to the
insurance company in the establishment of its financial condition.

There is nothing in the context of section 153 nor in its prescribed
terms to indicate that the words "net value of all its policies" do not
have the same meaning as is given to "net value of policies" by the
definition in section 1.

I accordingly answer your first question in the negative, and your
second question to the effect that the words "net value of policies"
mean, as stated in section 1, "the liability of a company upon its

insurance contracts, other than accrued claims, computed by rules of
valuation established by sections nine to twelve, inclusive," without any
deductions from the figures so reached other than those which are speci-

fically provided for by sections 9 to 12.

Very truly yours,

Jay R. Benton, Attorney General.



134 P.D. 12.

Hours of Labor— "Overtime Employment"— Legal Holiday.

The words "overtime employment," as used in G. L., c. 149, § 56, as

amended by St. 1921, c. 280, limiting the hours of labor of women
and children in factories, requiring the posting of a printed notice

giving a schedule of the hours for each week, and regulating over-

time employment, mean employment at any time not included in

the notice.

The hours of labor may include a part of Saturday afternoon, if so

designated.

June 29, 1925.

Hon. E. Leroy Sweetser, Commissioner of Labor and Industries.

Dear Sir :— You request my opinion as to the interpretation of the

words "overtime employment," as used in G. L., c. 149, § 56. You
state that the question has arisen on account of the practice in certain

textile mills, when a legal holiday occurs in the course of a week on a
day other than Saturday, of including in the printed notice stating the

hours of employment, required by section 56, a part of Saturday after-

noon, although it is customary with them to close at noon on Saturdays,
the hours of employment so stated, however, not exceeding the nine hours
a day and forty-eight hours a week limit for the employment of Women
provided by section 56.

The pertinent provisions of G. L., c. 149, § 56, as amended by St. 1921,

c. 280, are as follows :
—

'

' No child and no woman shall be employed in laboring in any factory

or workshop, or in any manufacturing, mercantile, mechanical estab-

lishment, . . . more than nine hours in any one day . . .; and in no
case- shall the hours of labor exceed forty-eight in a week, . . . Every
employer, except those hereinafter designated, shall post in a conspicuous
place in every room where such persons are employed a printed notice

stating the number of hours' work required of them on each day of the

week, the hours of beginning and stopping work, and the hours when
the time allowed for meals begins and ends, or, in case of mercantile
establishments and of establishments exempted from sections ninety-nine
and one hundred, the time, if any, allowed for meals. The employment
of any such person at any time other than as stated in said printed
notice shall be deemed a violation of this section unless it appears that

such employment was to make up time lost on a previous day of the
same week in consequence of the stopping of machinery upon which such
person was employed or dependent for employment; but no stopping of

machinery for less than thirty consecutive minutes shall justify such
overtime employment, nor shall such overtime employment be authorized
until a written report of the day and hour of its occurrence and its

duration is sent to the department, nor shall such overtime employment
be authorized because of the stopping of machinery for the celebration
of any holiday. ..."

In my opinion, the words '

' overtime employment, '
' as used in said sec-

tion, mean employment at any time not included in the printed notice.

No such overtime employment is permitted because of the stopping of
machinery for the celebration of any holiday. But there is nothing in

section 56 to prevent the inclusion in the printed notice of a part of

Saturday afternoon if the total number of hours in any one day does
not exceed nine and the hours of labor for the week do not exceed
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forty-eight. So long as the hours of employment specified are not pro-
hibited by other statutory provisions I see nothing in section 56 making
it unlawful to include them in the printed notice, whatever the reason
for such inclusion may be. Cf. Commonwealth v. Riley, 210 Mass. 387,
391-393.

Very truly yours,

Jay R. Benton, Attorney General.

License to operate a Motor Vehicle— ''Final Conviction."

The term "final conviction" does not apply to the judgment and sen-

tence of a district court when the defendant has filed an appeal
therefrom.

June 30, 1925.

Hon. "William F. Williams, Commissioner of Public Works.

Deae Sir :— You state that on June 10, 1924, a person pleaded guilty

to a charge of operating a motor vehicle while under the influence of

intoxicating liquor; that he was sentenced to imprisonment for a term
of one month, from which sentence he appealed; and that on February
16, 1925, he was fined $100 in the Superior Court. You inquire whether
the period within which no new license may be issued runs from June 10,

1924, or from February 16, 1925.

G. L., c. 90, § 24, as amended, provides, in part :
—

'

' The registrar . . . after an investigation or upon hearing may issue

a new license to a person convicted in any court
;
provided, that no new

license shall be issued by the registrar to any person convicted of operat-
ing a motor vehicle while under the influence of intoxicating liquor
until one year after the date of final conviction, if for a first offence.

'

'

It is clear that the term "final conviction" does not apply to the
judgment and sentence of the district court when the defendant has
filed an appeal therefrom and has had his case disposed of in the Superior
Court. In my opinion, therefore, the period within which a new license

may not be issued under the facts stated begins to run on February 16,

1925.

Very truly yours,

Jay E.. Benton, Attorney General.

Towns— Union Superintendent— Salary— State Reimbursement.
The "valuation" of the several towns was last determined on or before

April 1, 1925, under G. L., c. 4, § 7, cl. 35, and G. L., c. 58, §§ 9

and 10, as amended by St. 1921, c. 379, §§1 and 2. Accordingly,
at the end of the school year on June 30, 1925, the valuation fixed

on April 1, 1925, should be used as the basis for distribution of

reimbursement authorized by G. L., c. 71, § 65.

June 30, 1925.
Dr. Payson Smith, Commissioner of Education.

Dear Sir : — You request my opinion on the following question with
respect to reimbursement to towns that have unitedly employed a
superintendent of schools :

—
"Will those towns whose valuation was established by the General

Court in 1925 receive aid under the distribution for the school year end-
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ing June 30, 1925, or should the valuation for the previous three years

be used as a basis for such distribution ? '

'

G. L., c. 71, § 61, authorizes the union of towns for employment of a

superintendent. Section 63 outlines the organization and duties of joint

school committees of such unions. The salary of union superintendents

is fixed by section 64. The Commonwealth grants reimbursement for

a part of the salary and expenses of such superintendent, as provided
by section 65, which is as follows :

—
''When the chairman and secretary of the joint committee certify

to the state auditor, on oath, that the towns unitedly have employed a

superintendent of schools for the year ending on June thirtieth, and have
complied with section sixty-three, a warrant shall, upon the approval

of the department, be drawn upon the state treasurer for the payment
of two thirds of the sum of the following amounts : (1) the amount paid

to the superintendent as salary not including any such amount in excess

of twenty-five hundred dollars, and (2) the amount reimbursed to the

superintendent for traveling expenses not including any such amount
in excess of four hundred dollars. The amount stated in the warrant
shall be apportioned and distributed among the towns forming the union
in proportion to the amounts expended by them for the salary and
traveling expenses of the superintendent; provided, that the amount
apportioned to any town whose valuation then exceeds three million five

hundred thousand or to any town whose valuation exceeded two million

five hundred thousand at the time of its entry into a union, shall be
retained by the commonwealth. '

'

G. L., c. 4, § 7, cl. 35th, defines "valuation" as follows:—
"In construing statutes the following words shall have the meanings

herein given, unless a contrary intention clearly appears

:

Thirty-fifth, 'Valuation', as applied to a town, shall mean the valua-

tion of such town as determined by the last preceding apportionment
made for the purposes of the state tax."

The equalization and apportionment upon the several towns of the

state tax is provided for by G. L., c. 58, §§ 9 and 10, as amended by St.

1921, c. 379, §§1 and 2. Section 9, as amended, reads as follows:—
"In nineteen hundred and twenty-two and in every third year there-

after, the commissioner shall, on or before April first report to the

general court an equalization and apportionment upon the several

towns, of the number of polls, the amount of property, and the pro-

portion of every one thousand dollars of state or county tax, including

polls at one tenth of a mill each, which should be assessed upon each
town. '

'

Accordingly, the "valuation" of the several towns was last determined
on or before April 1, 1925. It follows that at the ending of the school

year on June 30, 1925, the valuation of the various towns was already

fixed. I am therefore of the opinion that such valuation should be used
as the basis for distribution of reimbursement authorized by G. L., c. 71,

§65.
Yours very truly,

Jay R. Benton, Attorney General.
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Savings Banks— Investment in Municipal Bonds.

Bonds for municipal purposes, which are not direct obligations of the

municipalities which purport to issue them, are not lawful invest-

ments for savings banks.

July 1, 1925.

Hon. Roy A. Hovey, Commissioner of Banks.

Dear Sir :— You have requested my opinion as to whether a certain

issue of bonds, called
'

' water works bonds,
'

' of the city of San Antonio,
Texas, are a legal investment for the savings banks of this Common-
wealth. I assume from your letter and accompanying documents that

the bonds in question are legal, duly authorized and properly issued, and
that they are for the purpose of enabling the city of San Antonio to

acquire a water works and to supply water to its citizens.

G. L., c. 168, § 54, as amended by St. 1925, c. 209, § 3, provides "that
deposits and the income derived therefrom held by savings banks shall

be invested only as follows
'

'
:

—

" (/) In the legally authorized bonds for municipal purposes or in

refunding bonds issued to take up at maturity bonds which have been
issued for other than municipal purposes, but on which the interest has
been fully paid, of any city of any state of the United States, other than
a territory or dependency thereof, which was incorporated as such at

least twenty-five years prior to the date of such investment, which has
at such date more than one hundred thousand inhabitants, established

in the same manner as is provided in subdivision (e) of this clause, and
whose net indebtedness does not exceed seven per cent of the valuation
of the taxable property therein, to be ascertained as provided in said

subdivision (e)."

Subdivision (e) reads:—
"

. . . as established by the last national or state census, or city census
certified to by the city clerk or treasurer of said city and taken in the
same manner as a national or state census, preceding such date, and
whose net indebtedness does not exceed five per cent of the valuation
of the taxable property therein, to be ascertained by the last preceding
valuation of property therein for the assessment of taxes."

Each of the bonds in question purports, in the wording of its first

paragraph, to be a contract on the part of the city of San Antonio to pay
to the holder the face value of the bond, and interest, but further pro-
visions of the instrument provide :

—
"This bond shall never be a debt of said city but solely a charge

upon said water plant and system . . . The holder hereof shall never
have the right to demand payment of this obligation out of any funds
raised or to be raised by taxation."

The only obligation resting upon the city by the terms of these bonds
is to pay money due on the bond to the holder from a fund to be set

aside from the revenues to be derived from the operation of the water
works for the purposes of such payment. The terms of the trust deed
given by the city to the St. Louis Union Trust Company for the benefit

of the bondholders also disclose the fact that no direct obligation for
the payment of principal or interest of these bonds rests upon the city,

and that the holder's security is limited to a mortgage upon the physical
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property of the water works, the management of the water works by a
board of trustees, and certain agreements by the city as to the levy,

collection and application of the revenues of the water works to the
payment of the principal and interest of the bonds.

While these bonds may be correctly described, in a sense, as legally

authorized for municipal purposes, I am of the opinion that they do not
come within the meaning of those words as used by the Legislature in

this section of the statute in designating bonds for investment. The
reference in subdivision (e) above noted, relative to the mode of ascer-

taining the net indebtedness of municipalities making bond issues,

plainly indicates an intent on the part of the Legislature that the

securities referred to should be the direct obligations of the municipalities

issuing them, so that the investor might have the right of recourse to the
municipalities themselves and be secured therein by the taxable value
of their property. Section 54, read as a whole, emphasizes the intent

of the Legislature in this regard.

I am of the opinion that the bonds referred to in your letter are not
legal for investment by savings banks in this Commonwealth.

Very truly yours,

Jay R. Benton, Attorney General.

Printing for Military Purposes.

Printing for military purposes must be done under the supervision of

the Division of Personnel and Standardization.

July 7, 1925.

Commission on Administration and Finance.

Gentlemen :— You request my opinion as to whether printing

ordered by the Adjutant General is subject to the supervision of the

Division of Personnel and Standardization.

G. L., c. 7, as amended by St. 1923, c. 362, § 1, provides that your
board shall, subject to the approval of the Governor and Council, make
rules, regulations and orders which shall regulate and govern the pur-
chasing, delivering, handling of and contracting for supplies, equipment
and other property "except when they are for legislative or military

purposes. '

'

G. L., c. 5, § 1, as amended by St. 1923, c. 362, § 5, and by St. 1923,

c. 493, provides that the Division of Personnel and Standardization shall

supervise the State printing and that the Commission on Administration
and Finance shall, subject to the approval of the Governor and Council,

make such contract or contracts for the printing and binding for the

several departments as it deems advisable, but that these provisions shall

not apply to legislative printing or to certain publications required to be

issued by the Secretary of the Commonwealth. Military printing or

printing for military purposes is not specifically exempted, nor, in view
of the fact that this section specifically provides for printing, can print-

ing be regarded as included in the items described in G. L., c. 7, as

amended by St. 1923, c. 362, § 1. The provisions of G. L., c. 5, § 1, as

amended, embrace all State printing which is not specifically excluded.

I am accordingly of the opinion that the printing for military pur-

poses must be done under the supervision of the Division of Personnel
and Standardization.

The opinion of the Attorney General given you under date of January
25, 1923, was rendered under St. 1922, c. 545, §§10 and 11, some months
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prior to the enactment of St. 1923, c. 362. In so far as printing is con-

cerned the former opinion is no longer applicable. The view therein ex-

pressed relative to the authority of the Adjutant General to furnish

paper for printing applies also to the present provisions of law.

Very truly yours,

Jay R. Benton, Attorney General.

Insurance— Form of Policy— Incontestability.

The form of an intermediate policy which is to supersede an industrial

policy upon conversion by the insured does not conform to the

requirements of the statutes if it contains terms relative to incon-

testability which do not conform to the provisions of G. L., c. 175,

§ 132, as amended.
July 8, 1925.

Mr. Arthur E. Linnell, Acting Commissioner of Insurance.

Dear Sir :— You have requested my opinion relative to the authority

of the Commissioner of Insurance as regards his approval of a certain

form of endowment life insurance policy, called an intermediate policy,

which you have submitted for my inspection.

Your letter reads as follows :
—

''An insurance company has submitted to this department for ap-

proval a policy form which provides that 'This Policy shall be incon-

testable from its date.' The policy is an intermediate policy for $500,

the premiums upon which are payable annually, semi-annually or quar-

terly and is issued to a person insured under an industrial policy con-

taining a provision for its conversion into an intermediate policy at the

attained age of the insured. The new or intermediate policy is to be
issued on a new application.

Your opinion is respectfully requested as to whether the Commissioner
may lawfully approve this form of intermediate policy, so called, to be
issued under the circumstances above set forth."

You state in your letter that the intermediate policy is issued by the

insurance company writing it to "a person insured under an industrial

policy containing a provision for its conversion into an intermediate

policy,
'

' and you have submitted to me for examination the form of the

industrial policy which you refer to.

The industrial policy, which is for the same principal sum as the inter-

mediate policy, five hundred dollars, provides for the payment of a

weekly premium, and contains this clause :
—

"Conversion into an Intermediate Endowment Policy at
Age Eighteen.

At any time within six months after the anniversary of this Policy

next preceding the eighteenth birthday of the insured, provided the

Policy be then in full force and effect, and there has been no default

in the payment of premiums and no payment has been made on account
of disability as herein provided, the Policy upon its surrender may be
converted into an Intermediate Thirty-three-Year Endowment Policy

for the amount of Five Hundred Dollars, payable on the anniversary of

this Policy next preceding the fifty-first birthday of the Insured, if the

Insured be then living, or at the prior death of the Insured; such
Intermediate Endowment Policy to be non-forfeitable from its date and
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to be subject to the payment of an annual premium of $12.00, which
may be paid in semi-annual instalments of $6.24 each or quarter-annual

instalments of $3.18 each, at the election of the Insured."

It also contains this provision :
—

"Incontestability.— After this Policy shall have been in force, dur-

ing the lifetime of the Insured, for one full year from its date, it shall

be incontestable, except for non-payment of premium, but if the age

of the Insured be misstated, the amount payable under this Policy shall

be such as the premium would have purchased at the correct age."

The intermediate policy recites in its first clause :
—

"In Settlement Under Industrial Policy No , heretofore issued on
the life of the person hereinafter designated as the Insured, and pursuant
to an agreement therein contained, and in consideration of the Applica-*

tion for this Policy, which is hereby made part of this contract, a copy
of which Application is attached hereto, and of the payment, in the

manner specified, of the premium herein stated, hereby endows and
insures the person herein designated as the Insured, for the amount
named herein, payable as specified, subject to the provisions on the

second and third pages hereof, which are hereby made part of this con-

tract."

It contains the following provision :
—

"Incontestability.— This Policy shall be incontestable from its date,

except for non-payment of premium, but if the age of the Insured be
misstated the amount or amounts payable under this Policy shall

be such as the premium would have purchased at the correct age.
'

'

The policy and application indicate that the premiums are to be paid
annually, semi-annually or quarterly.

The provisions of the statutes applicable to the approval of the form
of the intermediate policy are as follows :

—
G. L., c. 175, § 132, as amended

:

"No policy of life or endowment insurance and no annuity or pure
endowment policy shall be issued or delivered in the commonwealth
until a copy of the form thereof has been on file for thirty days with
the commissioner, unless before the expiration of said thirty days he
shall have approved the form of the policy in writing; nor if the

commissioner notifies the company in writing, within said thirty days,

that in his opinion the form of the policy does not comply with the

laws of the commonwealth, specifying his reasons therefor, provided
that such action of the commissioner shall be subject to review by the

supreme judicial court ; nor shall such policy, except policies of industrial

insurance, on which the premiums are payable monthly or oftener, and
except annuity or pure endowment policies, whether or not they embody
an agreement to refund to the estate of the holder upon his death or

to a specified payee any sum not exceeding the premiums paid thereon
with interest, be so issued or delivered unless it contains in substance
the following:

2. A provision that the policy shall be incontestable after it has been
in force during the lifetime of the insured for a period of two years
from its date of issue except for non-payment of premiums or violation
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time of war and except, if the company so elects, for the purpose of
contesting claims for total and permanent disability benefits or ad-
ditional benefits specifically granted in case of death by accident.

The form of the intermediate policy submitted to me does not contain
the substance of section 132 relative to incontestability, but instead sets

forth that it is incontestable from its date.

The intermediate policy is not a policy of industrial insurance on
which the premiums are payable monthly or oftener, and therefore does
not fall within the exception to the application of section 132 contained
therein, given to such an industrial policy.

The fact that the first policy of insurance, which provides for conver-

sion into the intermediate policy at the election of the insured, is itself

an industrial policy on which the premiums are payable weekly, does
not operate to change the character of the intermediate policy so as to

bring it within the statutory exception. The intermediate policy is a
new policy, not a continuation of the one first issued to the insured.

It is issued upon a new application and upon the surrender of the one
first issued. Moreover, its premiums are to be paid not less often than
quarterly.

In my judgment, the provision in question is not a compliance with
the requirements of the statute. It may be argued that the requirements
are contained in substance, and are stated in terms more favorable to

the insured or his beneficiary than are set forth in the statute. By an
amendment passed in 1921 the Commissioner was authorized to pass
upon the question whether or not terms are more favorable. You will

note, however, that while our Supreme Court, in 1908, in the case of

New York Life Ins. Co. v. Hardison, 199 Mass. 190, ruled that no
departure from the exact requirements of the statute should be permitted
in any policy unless it was too plain for doubt that the substitution was
in every way as advantageous and as desirable to the insured as the
prescribed provision, nevertheless it found against a provision in a cer-

tain policy that it ''shall be incontestable, except for non-payment of

premiums, from its date." It was held that such a provision was not
a compliance with the requirements of the statute, and in addition that
it was not in accordance with public policy. For this latter proposition
they referred to the case of Reagan v. Union Mutual Life Ins. Co., 189
Mass. 555. These cases, in my opinion, preclude you from approving the

instant policy.

Very truly yours,

Jay R. Benton, Attorney General.

Notary Public— Citizenship by Marriage.

An applicant for appointment to the office of notary public, born in

Ireland, is an American citizen if his father, was dead when his

mother married a citizen of the United States during his minority
and he became a permanent resident of the United States, provided
his mother did not again change her citizenship during his minority.

Prior to 1922, an alien woman who married an American citizen became
an American citizen herself, and the naturalization of the parent
carried with it the naturalization of minor children dwelling in the

United States.
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July 15, 1925.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir : — You have referred to me an application for appointment to the

office of notary public, and request my opinion as to whether the claim

to citizenship set forth by the applicant is valid. In his application the

applicant gives his date of birth as August 12, 1899, and his place of

birth as Cork, Ireland. He bases his claim to United States citizenship

on the ground that his mother married his stepfather, who was and is a

citizen of the United States, the marriage taking place in 1905 when the

applicant was a minor.

Prior to 1922, an alien woman who married an American citizen and
who might lawfully become naturalized thereby became an American
citizen herself, and the naturalization of the parent carried with it the

naturalization of minor children dwelling in the United States. It does

not appear, first, whether or not the father of the applicant was living at

the time of the marriage of his mother to the stepfather, or, second,

whether the applicant came to the United States and became a permanent
resident here during his minority. If the applicant's father was living at

the time of the mother's second marriage, the citizenship of the applicant

would follow that of his own father; but if the father was deceased at

the time of said marriage and the applicant became a permanent resident

of the United States during his minority, he undoubtedly became an
American citizen by virtue of the marriage of his mother to an American
citizen, provided she did not again change her citizenship during the

remaining period of the applicant's minority.

Very truly yours,

Jay R. Benton, Attorney General.

State Retirement Association— Interest.

Interest may not be allowed on money paid in by a member of the State

Retirement Association for any period after the date of cessation of

employment.

July 27, 1925.

Board of Retirement.

Gentlemen :— You request my opinion as to whether, if a member
of the State Retirement Association resigns from his employment between
interest dates, as fixed by G. L., c. 32, § 1, before becoming entitled to a

pension, but does not withdraw his payments until a subsequent interest

date, there is authority for paying interest figured under the statute up
to such subsequent interest date.

The provision in regard to refunding payments in case of resignation

is contained in G. L., c. 32, § 5 (2) A (a), and reads as follows:—
'

' Should a member of the association enter a position in the service of

the commonwealth not covered by sections one to five, inclusive, or cease

to be an employee of the commonwealth for any cause other than death,

or for the purpose of entering the service of the public schools as defined

in section six, before becoming entitled to a pension, there shall be re-

funded to him all the money paid in by him under section four (2) A,

with such interest as shall have been earned thereon."

In view of the provision that the interest to be paid shall be "such
interest as shall have been earned thereon," there is, in my opinion, no
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authority for paying interest covering any period subsequent to the

date of cessation of employment. Accordingly, I answer your question in

the negative. .

Very truly yours,

Jay R. Benton, Attorney General.

Notaries Public— Women— Re-registration— Mass. Const. Amend.
LXIX.

Women notaries public are required to re-register when their names are

changed. Until the Legislature has established a fee for such re-

registration none can be required.

July 30, 1925.

Mr. William Li. Reed, Executive Secretary.

Dear Sir :— Your letter of July 24th reads as follows :
—

"On April 13, 1925, your department advised me informally that

Mass. Const. Amend. LXIX § 2, which relates to the change of name
by a woman holding certain commissions, is now in effect, and that, pend-
ing action by the Legislature, such a woman may re-register as therein

provided, without payment of a fee.

Acting under authority of His Excellency the Governor and the Coun-
cil, I respectfully request your opinion thereon, with special regard to

the limitations of the amendment as applying to various commissions
which may be held by women. '

'

Mass. Const. Amend. LXIX, which is now in force, reads as follows :
—

"Section 1. No person shall be deemed to be ineligible to hold
state, county or municipal office by reason of sex.

Section 2. Article IV of the articles of amendment of the constitution

of the commonwealth, as amended by article LVII of said amendments,
is hereby further amended by striking out the words 'Change of name
shall render the commission void, but shall not prevent reappointment
under the new name,' and inserting in place thereof the following

words :— Upon the change of name of any woman, she shall re-register

under her new name and shall pay such fee therefor as shall be estab-

lished by the general court.
'

'

\

The only office to which section 2 of the amendment relates is that of

a notary public. Its provisions are not applicable to women holding
other offices or commissions.

Since the adoption of the amendment by the voters at the election in

November, 1924, the Legislature has not voted with relation to the

establishment of a fee for re-registration. I am of the opinion that the

failure of the Legislature to establish the fee does not prevent the amend-
ment from taking effect as to its main purpose. In view of the man-
datory language of the amendment, I am of the opinion that it is self-

executing so far as to require the re-registration of a woman notary
public upon a change being made in her name, and that in the absence
of legislative action establishing a fee for such re-registration under her
new name, she cannot be required to pay one.

Very truly yours,

Jay R. Benton, Attorney General.
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Police Commissioner for the City of Boston— Powers— Removal of
Police Officer.

The removal of a police officer in the city of Boston is subject to the re-

quirements of G. L., c. 31, § 44, whereby he is entitled to a public

hearing.

The trial board established by St. 1906, c. 291, § 10, is a merely advisory

board whose function is to report its findings to the Commissioner
' for final disposition.

Aug. 4, 1925.

Hon. Herbert A. Wilson, Police Commissioner for the City of Boston.

Dear Sir :— You ask my opinion on the following two questions :
—

"1st. Is it within my power to dismiss a police officer under G. L.,

c. 31, without a hearing, thereby imposing the duty upon him of request-

ing a public hearing within the period specified under the statute?

2d. Am I obliged to grant a public hearing to one whom I have
dismissed after a hearing and finding of 'guilty' before a trial board,

and with which finding I am in accord?"

These questions involve the construction of St. 1906, c. 291, § 10, and
of G. L., c. 31, § 44, which are respectively as follows :

—
St. 1906, c. 291, § 10:

"The police commissioner shall have authority to appoint, establish

and organize the police of said city and to make all needful rules and
regulations for its efficiency. He shall from time to time appoint a trial

board, to be composed of three captains of police, to hear the evidence in

such complaints against members of the force as the commissioner may
deem advisable to refer to said board. Said trial board shall report its

findings to said commissioner who may review the same and take such
action thereon as he may deem advisable. Except as otherwise provided
herein all the powers and duties now conferred or imposed by law upon
the board of police of the city of Boston, are hereby conferred and im-
posed upon said police commissioner. All licenses issued by said police

commissioner shall be signed by him and recorded in his office."

G. L., c. 31, §44:
'

' Except as provided in section twenty-six, every police officer holding

an office classified under the civil service rules, in any city, whether for

a definite or stated term, or otherwise, shall hold such office continuously

during good behavior, and shall not be removed therefrom, lowered in

rank or compensation, or suspended, or without his consent transferred

from such office or employment to any other, except for just cause and
for reasons specifically given in writing by the removing officer or board
within twenty-four hours after such removal, suspension, transfer or

lowering in rank or compensation; and every police officer sought to be
so removed, lowered in rank or compensation, suspended or transferred

shall be entitled to a public hearing, the same in all respects as provided
in the preceding section, including notice of decision, reinstatement and
record of proceedings.

'

'

By said section 10 all the powers and duties then conferred or imposed
by law upon the board of police of the city of Boston, except as therein

otherwise provided, were thereby conferred and imposed upon the police

commissioner.
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St. 1885, c. 323, § 2, conferred upon and vested in the board of police

all the powers then vested in the board of police commissioners in the

city of Boston, except as otherwise thereby provided.

St. 1878, c. 244, § 3, authorized the board of police commissioners to

remove police officers for cause. Said section is as follows :
—

'
' The said board of police commissioners shall appoint a superintend-

ent of police, a deputy superintendent of police, and such number of

captains, inspectors, sergeants, patrolmen, clerks and other officers as the

city council may from time to time by ordinance prescribe : provided,

however, that the appointment of the superintendent of police, the

deputy superintendent of police and the captains of police shall be sub-

ject to approval by the mayor of the city. Any of said officers or mem-
bers of the department may be removed, by the board for cause. The
compensation of the commissioners and the officers of each grade shall

be fixed from time to time by ordinances of the city council.
'

'

Prior to the enactment of St. 1906, c. 291, St. 1906, c. 210, entitled

"An Act relative to removals and suspensions from office and employ-
ment of police officers in the classified civil service," had been enacted,

providing as follows :
—

'

' Section 1. Every police officer now holding or hereafter appointed
to an office classified under the civil service rules of the Commonwealth,
in any city, and whether appointed for a definite or stated term, or

otherwise, shall hold such office continuously during good behavior, and
shall not be removed therefrom, lowered in rank or compensation, or

suspended, or, without his consent, transferred from such office or em-
ployment to any other, except for just cause and for reasons specifically

given in writing by the removing officer or board.

Section 2. The provisions of section two of chapter three hundred
and fourteen of the acts of the year nineteen hundred and four, and of

acts in amendment thereof, shall apply to the police officers designated
in section one hereof.

Section 3. This act shall take effect upon its passage.
'

'

St. 1904, c. 314, § 2, referred to in section 2 above, is as follows :
—

'

' The person sought to be removed, suspended, lowered or transferred
shall be notified of the proposed action and shall be furnished with a
copy of the reasons required to be given by section one, and shall,

if he so requests in writing, be given a public hearing, and be allowed
to answer the charges preferred against him either personally or by
counsel. A copy of such reasons, notice and answer and of the order
of removal, suspension or transfer shall be made a matter of public

record.
'

'

It was held in Logan v. Mayor and Aldermen of Lawrence, 201 Mass.
506, 511, that St. 1906, c. 210, must be deemed to be in amendment of

all city charters whose provisions it modifies. Regarding the statute

the court says, in part :
—

"This was enacted as a part of the broad scheme designed to bring
about a reform in the civil service not only of the Commonwealth itself

but quite as much of its cities and towns. See R. L. c. 19, and the many
acts passed in amendment and extension thereof. This body of laws
was intended to be of general application, except as restricted by R. L.
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c. 19, § 36, and St. 1902, c. 544, § 3. To say that any city was to be
exempted from the provisions of either the whole or any particular part
of this legislation would be to frustrate the manifest intent of the Legis-

lature. Almost all of the cities of the Commonwealth have in their

charters provisions similar in kind to those which appear in the charter

of the city of Lawrence, with reference both to the police department
and to other branches of the civil service. General legislation like that

which we are now considering must be deemed to be in amendment of

all those charters, so far as it modifies their provisions, ..."

The office of Boston police was one then classified under the civil

service rules. It is my opinion, therefore, that, at the time of the enact-

ment of St. 1906, c. 291, St. 1906, c. 210, was applicable to the removal
of police officers in the city of Boston, and that the power of the board
of police of the city of Boston had been accordingly restricted.

The trial board established by St. 1906, c. 291, § 10, is a merely
advisory board whose function is to report its findings to the Commis-
sioner for final disposition. Concerning this trial board the court said

in Welch v. O'Meara, 195 Mass. 541, 542, as follows:—
"This trial board is to act only upon such complaints as the com-

missioner deems it advisable to refer to it. This provision shows that

the commissioner may hear complaints and act upon them without such

a reference. This board cannot finally dispose of a case, but it can only

report its findings to the commissioner. The right of the commissioner

to 'review the same and take such action thereon as he may deem ad-

visable' includes the right to set them aside for good cause, and to make
others upon a proper hearing, and then to take further action. The
power to hear and determine everything under such complaints was
given to the board of police by the former statute, and by this section

it is given to the police commissioner. The trial board is a tribunal ap-

pointed to relieve the police commissioner by hearing the evidence and
finding the facts in such cases as he thinks it best to refer to it.

'

'

There is, in my judgment, nothing inconsistent between the provision

in chapter 291, section 10, authorizing the Police Commissioner to ap-

point a trial board and to review its findings and take such action

thereon as he may deem advisable, and the provisions in chapter 210
imposing conditions upon the removal and suspension of police officers.

Gen. St. 1918, c. 247, combined and revised the provisions of St. 1904,

c. 314, and St. 1906, c. 210. This act is codified in G. L., c. 31, §§ 43, 44
and 45.

It is my opinion, therefore, that the removal of police officers in the

city of Boston is subject to the requirements of G. L., c. 31, § 44. See
Gordon v. Chief of Police of Cambridge, 244 Mass. 491 ; Mayor of Med-
ford v. Judge of District Court, 249 Mass. 465.

Accordingly, I reply specifically to your questions as follows :
—

1. It is within your power to remove a police officer under G. L.,

c. 31, § 44, without a hearing other than the hearing provided for by sec-

tion 44, provided that the requirements of said section are complied with.

2. In accordance with the requirements of section 44 you are obliged

to give a public hearing to a police officer whom you have sought to re-

move, the method of such hearing being as provided in G. L., c. 31, § 43.

There may be some question as to the manner and form of the action

necessary to accomplish a removal under section 44. Prior to the act
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of 1918 the first step was the giving of notice of the proposed action and
the furnishing of a copy of the reasons therefor. Under this law a notice

of discharge has been held to be in violation of the civil service laws.

Tucker v. Boston, 223 Mass. 478 ; Thomas v. Municipal Council of Lowell,

227 Mass. 116. The requirement of notice, however, does not appear in

the 1918 statute, and in Gordon v. Chief of Police of Cambridge, supra,

under the new law, the action of the respondent in removing the peti-

tioner from the police department and causing to be delivered to him
within twenty-four hours a written notice to that effect, with certain

specific reasons for his action, was held to be in compliance with the

statute. Clearly, however, such removal cannot be effective until the

time has elapsed within which the officer may request a public hearing,

or if such hearing is requested, until the hearing is held and a decision

made. It seems to me that it would be safe to follow the procedure in

the Gordon case, which was approved by the full court.

Very truly yours,

Jay R. Benton, Attorney General.

Education— State Reimbursement— Teachers' Salaries.

Towns are not entitled, under G. L., c. 70, § 1, to State reimbursement
for salaries paid teachers on sabbatical leave.

Aug. 7, 1925.

Dr. Payson Smith, Commissioner of Education.

Dear Sir :— You request my opinion whether certain towns which
grant sabbatical leave on half pay to teachers who have served six years,

such leave of absence being for the purpose of study under the direction

of the superintendents of schools, are entitled to part reimbursement by
the State, under G. L., c. 70, for the salary so paid.

I assume that the salaries are paid for services rendered, and that the
towns in question are authorized to pay them. See Averell v. Newbury-
port, 241 Mass. 333 ; Whittaker v. Salem, 216 Mass. 483.

G. L., c. 70, § 1 (St. 1923, c. 145), provides for part reimbursement
'

' for salaries paid to teachers . . . for services in the public day schools

rendered during the year ending the preceding June thirtieth."

In my opinion, the words "salaries paid to teachers . . . for services

in the public day schools" mean salaries for services as teachers in the
schools, and not for services which consist not in teaching but in
preparation for teaching in the future.

Accordingly, I answer your question in the negative.

Yours very truly,

Jay R. Benton, Attorney General.

Governor and Council— Compensation for Travel— "Abode."
The word "abode," as used in G. L., c. 6, § 4, providing that the

Lieutenant Governor and each member of the Council shall be paid
for travel from his abode and return his actual expenses as certified

by him, means home or domicil and not place of temporary sojourn.
The amount to be paid is the amount actually expended for travel and

not an arbitrary mileage.

Aug. 10, 1925L

Committee on Finance, Accounts and Warrants of the Executive Council.

Gentlemen :— You have asked my opinion as to the construction of
G. L., c. 6, § 4, providing for the compensation of the Lieutenant Gover-
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nor and each member of the Council for travel "from his abode to the

place of sitting of the governor and council, and return." You ask

particularly whether the "abode" of a member of the Council under
this provision means his home or includes a place of sojourn or tem-

porary residence, and what is the basis for determining the amount
which he is to receive for travel.

G. L., c. 6, § 4, is as follows :
—

"The lieutenant governor and each member of the council shall be

paid for his travel from his abode to the place of sitting of the governor

and council, and return, such amounts as he certifies in writing that

he has actually expended therefor in the performance of his official

duties.
'

'

The word "abode" is well defined as "the place where a person

dwells." Dorsey v. Brigham, 111 111. 250; Bouvier's Law Dictionary.

It is the place of a person's residence, according to the ordinary meaning
of that word. '

' Abode '

' and '

' residence
'

' have been used as synonymous
in several of the opinions of our court. Viles v. Waltham, 157 Mass. 542

;

Barron v. Boston, 187 Mass. 168; Emery v. Emery, 218 Mass. 227.

"Domicil" or "home," on the one hand, and "residence," on the other

hand, have frequently a different meaning. Harvard College v. Gore, 5

Pick. 370; Briggs v. Rochester, 16 Gray, 337, 340; Thayer v. Boston,

124 Mass. 132. But in our Constitution and statutes the word "resi-

dence '

' is often used as meaning '

' home " or " domicil.
'

' Lee v. Boston,

2 Gray, 484 ; Briggs v. Rochester, supra.

In Mass. Const., pt 2nd, c. I, § II, art. II, it is provided :
—

"... And to remove all doubts concerning the meaning of the word
'inhabitant' in this constitution, every person shall be considered as an
inhabitant, for the purpose of electing and being elected into any office,

or place within this state, in that town, district, or plantation where
he dwelleth, or hath his home. ..."

Thus, in the Constitution the place where a man dwells or has his

abode is referred to as synonymous with his home. See Putnam v. John-
son, 10 Mass. 488, 499, 500.

So in the statutes the word "abode" is used with the apparent mean-
ing of "home." The word "abode" is used in providing for payment
for travel to Councillors, to members of the General Court (G. L., c. 3,

§ 9), and to certain legislative officials (G. L., c. 3, § 20), while the

word "home" is used in precisely the same manner in providing for

payment for travel to jurors (G. L., c. 262, § 25) and to witnesses

(G. L., c. 262, § 29). In an opinion of a former Attorney General on
certain questions as to payment for travel to members of the General
Court the words "place of abode" and "home" were treated, without
discussion, as synonymous. I Op. Atty. Gen., 42.

Accordingly, I am of opinion that the word "abode" as used in

G. L., c. 6, § 4, means "home" or "domicil" and not a place of tem-
porary sojourn different from the home.
The amount which the statute provides shall be paid for a mem-

ber's travel is the amount actually expended, as certified by the mem-
ber in writing. He is not entitled to an arbitrary sum fixed as mileage
nor to an amount which he might theoretically have expended by some
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particular mode of travel, but only to the amount which he has in fact

expended upon travel between his home and the place of sitting of the

Governor and Council.

Yours very truly,

Jay R. Benton, Attorney General.

Inspection of Food— Label— Weight of Loaves of Bread.

Under G. L., c. 94, § 8, and the rules and regulations of the Director

of Standards, requiring the weight of loaves of bread and the name
of the manufacturer to be plainly stated on a wrapper or label,

the wrapper or label may also contain any legend or design which
does not obscure the required information and is actually separate

and distinct.

Aug. 14, 1925.

His Excellency the Governor, and the Honorable Council.

Gentlemen :— You have asked me to advise you as to the construc-

tion of the law relative to printed matter on labels indicating the weight

of loaves of bread.

G. L., c. 94, § 8, as amended, provides :
—

"Unit weights, as denned in the preceding section, shall not apply to

rolls or to fancy bread weighing less than four ounces, nor to loaves

bearing in plain position a plain statement of the weight of the loaf and
the name of the manufacturer thereof. Such information shall be stated

in case of wrapped bread, upon the wrapper of each loaf, and in the

case of unwrapped bread by means of a pan impression or other mechani-
cal means or upon a label not larger than one by one and three quarters

inches nor smaller than one by one and one half inches. No label,

attached to an unwrapped loaf, shall be larger than provided herein,

nor shall any such label be affixed in any manner or with any gum or

paste which is unsanitary or unwholesome. . .
."

Section 9 provides that the Director of Standards shall prescribe such
rules and regulations as are necessary to enforce section 8.

The Director of Standards has prescribed rules and regulations under
authority of section 9. The fourth of these reads :

—
"The phrase 'plain statement in plain position' shall be construed

as requiring that the statement of weight and the name of the manu-
facturer shall be plain and conspicuous, and shall not be a part of or

obscured by any legend or design. The statement shall be printed upon
the wrapper or label in plain, heavy Gothic capital letters and figures

not less than 5/32 inch in height, and shall be so placed as to appear upon
the top or side and not upon the end or bottom of the loaf. Unless other-

wise specifically approved by the Director of Standards, red, blue or
black ink shall be employed in printing the required statement.

'

'

There is nothing in the statute or in the rules and regulations which
prohibits the use upon the wrapper or label used in connection with a
loaf of bread of any words or design so placed that the required state-

ment of the weight of the loaf and the name of the manufacturer is

not obscured by such words or design and is not included as a part
of such words or design. The use of printed words or a design, such as
a trade mark or a union label, placed upon a separate line from the
words giving the weight and the name of the manufacturer, is not pro-
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hibited by the statutes or rules and regulations if they do not in any
given instance, as a matter of fact, obscure the required words and are
actually separate and distinct from them, both physically and as to their

meaning when read.

Very truly yours,

Jay R. Benton, Attorney General.

Boston Retirement System— Clerk of the Municipal Court of the

Boxbury District.

A clerk of court is a public officer and not a mere employee.
A position whose tenure is fixed and limited is not a permanent position.

Under the statutes establishing the Boston Retirement System a clerk

of court, having a limited term of office, is not a regular and
permanent employee, and is not a member of the system subject to

retirement at the age of seventy.

Aug. 25, 1925.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :— You have forwarded to me a notice from the Boston Retire-

ment Board stating that at a meeting of the board held July 15, 1925, in

accordance with the provisions of St. 1922, c. 521, § 9, "the retirement

from active service of Maurice J. O'Connell, clerk of the Municipal
Court of the Roxbury District of the City of Boston, was approved, to

become effective at close of business, Friday, July 31, 1925." It appears
that Mr. O'Connell refuses to accept the retirement. You ask me to

advise you whether you should appoint a successor.

G. L., c. 218, § 8, so far as material, is as follows :
—

"Each district court, except the district courts of Nantucket and
Dukes County, shall have a clerk, who shall be appointed by the governor,

with the advice and consent of the council, for five years ..."

The power of appointment includes, of course, the power to fill vacan-
cies. The question is whether there is now a vacancy in the office re-

ferred to. G. L., c. 30, §§ 8 and 10; Attorney General v. Loomis, 225
Mass. 372; Donovan v. Board of Labor and Industries, 225 Mass. 410.

Cf. IV Op. Atty. Gen. 638.

The Boston Retirement Board was created by St. 1922, c. 521, which
established the Boston retirement system. This act has since been several

times amended. See St. 1923, c. 381, § 3; St. 1924, c. 251; St. 1925,

cc. 18 and 90. Section 5 of said chapter 521 provides that "all persons

who are employees on the date when this retirement system is established

may become members of the system,
'

' under certain conditions as therein

stated. It also provides as follows :
—

"On and after January first, nineteen hundred and twenty-six, the

services of an employee, not a veteran of the Civil war, of the Spanish
war or Philippine insurrection or the World war as defined in section

fifty-six of chapter thirty-two of the General Laws, or not a member
of the judiciary or not a teacher, who attains or has attained the age of

seventy and who is not a member of this system, shall terminate forth-

with."

Section 9, as amended by St. 1924, c. 251, provides, in part, as

follows :
—
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"A member of this retirement system who shall have attained age
seventy shall be retired for superannuation within thirty days, except
members of the judiciary, heads of departments and members of boards
in charge of departments, and except that a school teacher shall be re-

tired on the thirty-first day of August following his attaining the age
of seventy.

'

'

Said St. 1924, c. 251, § 4, also contains the following provision :
—

"Any head of a city department or member of a board in charge of

a city department who has declined membership in the Boston retire-

ment system may be admitted to membership therein upon written appli-

cation to the Boston retirement board at any time within sixty days
after this act takes effect, and shall, after being so admitted, receive

credit for prior service notwithstanding any provision of said chapter
five hundred and twenty-one. '

'

The word '

' employee '

' is defined by section 2, as amended by St. 1923,

c. 381, § 3, and by St. 1925, c. 18, as follows :
—

'

'
' Employee ' shall mean any regular and permanent employee of the

city of Boston or county of Suffolk (except teachers who, on September
first, nineteen hundred and twenty-three, are employed by the city of

Boston and are members of the state teachers' retirement association)

whose employment is such as to require that his time be devoted to the

service of the city or county, or both, in each year during one half or

more of the ordinary working hours of a city employee, or any regular

and permanent employee of this commonwealth whose compensation is

wholly paid by the city of Boston or by the county of Suffolk, and the

working superintendent and his employees of the index commissioners
of the county of Suffolk."

By St. 1925, c. 90, §§ 2 and 3, employees who had not then become
members of the retirement system were given a further opportunity, by
making written application, to become members thereof. I understand
that following the passage of this act Mr. O'Connell made such applica-

tion and was recorded as a member prior to the action of the board
on July 15th, and that he had reached the age of seventy years before

the action of the board. Unless, therefore, Mr. O'Connell comes within

the excepting clause of section 9, as amended, or unless his admission to

membership was not authorized by the statute, a vacancy in the office

now exists which should be filled by a new appointment.
In my judgment, a clerk of court is not a member of the judiciary nor

the head of a department. A "member of the judiciary" or "judicial

officer" is a person possessing judicial power. People v. Wells, 2 Cal.

198, 203 ; Cleveland, etc. By. Co. v. People, 212 111. 638 ; Settle v. Van
Evrea, 49 N. Y. 280, 284. Cf. Murphy v. Mayor of Boston, 220 Mass.

73, 75. A clerk of court is a ministerial officer of the court, subject to

the direction of the court in the performance of his duties. Case of

Supervisors of Election, 114 Mass. 247, 250; Cambridge Savings Bank
v. Clerk of Courts, 243 Mass. 424, 427. He possesses no judicial power.
Nor is the clerk of a district court the head of a department in the sense

in which that term is used in the statute. A district court is not such a
department and certainly the clerk is not the head of it.

The remaining question, therefore, is whether Mr. O'Connell, as clerk

of the Municipal Court for the Roxbury District, became a member of
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the system by virtue of his application for membership ; and that depends
upon whether he was at the time an employee within the meaning of that

word as used in the statute. If he was not such an employee, in my
opinion he did not become a member of the system and was not subject

to retirement although he had made written application for such mem-
bership.

'

' Employee, '

' according to the definition, means '

' any regular and
permanent employee of the city of Boston or county of Suffolk (with

exceptions not material) ... or any regular and permanent employee
of this commonwealth whose compensation is wholly paid by the city of

Boston or by the county of Suffolk ..." The compensation of the clerk

of the Municipal Court for the Eoxbury District is wholly paid by the

County of Suffolk. See G. L., c. 218, § 74. The question, therefore,

whether Mr. O'Connell has been properly retired and whether there is

a vacancy in the office of the clerk depends upon whether or not he
was a regular and permanent employee either of the city, the county or

the State.

The word ''employee" is ambiguous. It may be used to include any
person who receives pay for his services, or it may be used in a restric-

tive sense so as to exclude officers who exercise some part of the sover-

eign power. Brown v. Russell, 166 Mass. 14, 26; Attorney General v.

Drohan, 169 Mass. 534 ; Attorney General v. Tillinghast , 203 Mass. 539.

In an opinion rendered by this department to the Commissioner of Pub-
lic Works, under date of May 8, 1920 (V Op. Atty. Gen. 547), in re-

sponse to an inquiry whether or not the Commissioner and his Associate

Commissioners were members of the State Retirement Association, it was
held that the word "employee," as used in the State retirement act,

did not include officers appointed by the Governor, with the advice and
consent of the Council, for short and definite terms of a few years, and
that the Commissioners, therefore, were not subject to the provisions of

the act. V Op. Atty. Gen. 576. Cf. Ill Op. Atty. Gen. 460 ; IV Op.
Atty. Gen. 54 ; 105.

Following this opinion the Legislature enacted a statute, St. 1921,

c. 439, amending the State retirement law by adding provisions to the

effect that "an official under fifty-five years of age when appointed or

reappointed by the governor for a fixed term of years, may, if his

sole employment is in the service of the commonwealth, become a member
of the association by making written application for membership . . . ,

"

and that "officials in the service of the commonwealth who are mem-
bers of the state retirement association when this act takes effect, may,
upon written application to the state board of retirement . . . withdraw
their membership ..."
The office of clerk of a court is, in my opinion, a public office as opposed

to a public employment. In Attorney General v. Tillinghast, 203 Mass.

539, it was held that an assistant auditor of a city was a public officer,

having entrusted to him some portion of the sovereign authority of the

State, and not a mere employee. Important tests to determine the

nature of a position were said to be whether its duration is defined by
law or by agreement, whether it is created by appointment or election,

on the one hand, or merely by contract of employment, on the other,

and whether the compensation is fixed by law or by agreement. Under
each of these tests the office of clerk of a court is a public office. See
People v. Brady, 275 111. 261 ; State v. Smith, 153 La. 578.
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Moreover, an employee, to come within the provisions of the statute,

must be a "regular and permanent employee." "Permanent" means
lasting or intended to last indefinitely. Century Dictionary. "Per-
manent employment" means employment for an indefinite time, which
may be severed by either party. Carnig v. Carr, 167 Mass. 544 ; Lord
v. Goldberg, 81 Cal. 596; Sullivan v. Detroit, etc. By., 135 Mich. 661.

A position whose tenure is fixed and limited by statute, in my opinion,

cannot be said to be a permanent position.

St. 1921, c. 439, enacted after the Attorney General's opinion rendered
in 1920, accepted the construction of the retirement act given in that

opinion and modified the previous law by permitting officials to become
members of the State Retirement Association and to withdraw their

membership. By the amendment to the Boston retirement law in St.

1924, c. 251, certain city officials are permitted to become members of

the Boston retirement system. There is nothing in the statutes, however,
which authorizes a clerk of a district court to become such a member.

It is my opinion that Mr. O'Connell was not an employee within the

meaning of that word as defined in the Boston retirement act, that he
did not become a member of the Boston retirement system, and that his

services were not terminated under the provisions of that law. I advise

Your Excellency, therefore, that there is no vacancy in the office of

clerk of the Municipal Court for the Roxbury District of the City of

Boston to be filled by appointment at the present time.

In giving this opinion I ought to point out that the question in another
aspect involves a possible or probable controversy between the clerk and
the county with respect to the payment of salary, and that this judicial

question ought not to be decided without trial and argument, or prej-

udiced by my response to Your Excellency's inquiry regarding your
power to make an appointment to the office of clerk. See Opinion of the

Justices, 122 Mass. 600; Attorney General's Report, 1922, p. 65.

Yours very truly,

Jay R. Benton, Attorney General.

Fire Prevention Commissioner for the Metropolitan District— State

Fire Marshal— Fire Commissioner of the City of Boston— Dele-

gation of Power— Bevocation of Authority.

The delegation of power by the Fire Prevention Commissioner for the

Metropolitan District to the fire commissioner and his assistants of

the city of Boston, under authority of St. 1914, c. 795, § 4, not hav-
ing been revoked or modified, either by the Fire Prevention Com-
missioner or by the State Fire Marshal, who succeeded him under
Gen. St. 1919, c. 350, whereby the powers of the Commissioner were
transferred to the Department of Public Safety, is still in full force

and effect.

Aug. 31, 1925.

Gen. Alfred F. Foote, Commissioner of Public Safety.

Dear Sir : — You request my opinion on the following question :
—

"Is the delegation of power by the Fire Prevention Commissioner on
the tenth day of September, 1915, to the fire commissioner of the city

of Boston still in effect, said delegation not having been revoked or

modified thereafter by the Fire Prevention Commissioner nor by the
State Fire Marshal."
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St. 1914, c. 795, § 4, invested the Fire Prevention Commissioner for

the Metropolitan District of Massachusetts with certain powers, as fol-

lows :
—

"Power is hereby given to the commissioner to delegate the granting
and issuing of any licenses or permits authorized by this act or the carry-

ing out of any lawful rule, order or regulation of the commissioner or

any inspection required under this act, to the head of the fire department
or to any other designated officer in any city or town in the metropolitan

district.
'

'

By virtue of the authority thus given, the then Fire Prevention Com-
missioner for the Metropolitan District, on September 10, 1915, granted
the following delegation of power to the fire commissioner and his

assistants of the city of Boston.

"I, John A. O'Keefe, duly appointed and qualified Fire Prevention
Commissioner for the Metropolitan District of Massachusetts, by virtue

of the authority vested in me by Section four of Chapter seven hundred
and ninety-five of the Acts of the year nineteen hundred and fourteen,

do hereby delegate to the Fire Commissioner and his assistants of the

City of Boston, the following powers conferred on me by said Chapter,

to be exercised by them within the said City of Boston, in accordance
with the rules and regulations now established or hereafter to be estab-

lished by the Fire Prevention Commissioner in reference severally to said

powers. This delegation of power shall continue in force until a revoca-

tion thereof shall have been filed with the City Clerk of the said. City
of Boston.

1. The right to enter at any reasonable hour any building or other

premises, or any ship or vessel, to make inspection, or in furtherance
of the purpose of any provision of any law, ordinance, or by-law, or of

any rule or order of said Fire Prevention Commissioner, without being
held, or being deemed to be guilty of trespass; provided, that there is

reason to suspect the existence of circumstances dangerous to the public

safety as a fire menace.

2. The right to inspect and regulate in accordance with the rules

established by the Fire Prevention Commissioner, the keeping, storage,

use, manufacture, sale, handling, transportation, or other disposition,

of gunpowder, dynamite, nitroglycerine, camphene, or any similar fluids

or compounds, crude petroleum or any of its products, or any explosive

or inflammable fluids or compounds, tablets, torpedoes, rockets, toy pis-

tols, fireworks, firecrackers, or any other explosives, subject to the au-

thority of the Building Commissioner to approve building construction.

3. The right to issue permits for the keeping, storage, use, sale or

transportation of volatile inflammable fluids in quantity not exceeding

one hundred and thirty gallons for private use, if said fluids are not to

be used in connection with an unlicensed garage.

4. The right to approve or disapprove solely from considerations of

fire hazard licenses for the keeping, storage, use, manufacture or sale

of volatile inflammable fluids issued by the Board of Mayor and Street

Commissioner, except so far as the Building Commissioner has authority

to approve construction.

5. The right to inspect and regulate in accordance with the rules

established by the Fire Prevention Commissioner, paint stores and paint

shops within 50 feet of a dwelling-house.
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6. The right to issue permits for the keeping, storage, use or sale

of non-volatile inflammable fluids to the amount of two thousand five

hundred gallons, provided a notice of the issuance of a permit which
allows a total quantity in excess of 250 gallons at a certain location, is

mailed at the time of issuance to the adjoining property owners.

7. The right to issue any permit required by Section 7 of said Chap-
ter 795.

8. The right to issue all permits and exercise all authority, vested in

the Fire Commissioner in the regulations now or hereafter adopted by
the Fire Prevention Commissioner.

9. The right to require the removal and destruction of any heap or

collection of refuse or debris that in his opinion may become dangerous
as a fire menace, and all other powers conferred by Section 8 of said

Chapter.
10. The right to require the keeping of portable fire extinguishing

devices on any premises by the occupant thereof, and to prescribe the

number and situation of such devices.

11. The right to cause obstacles that may interfere with the means of

exit to be removed from doors, halls, stairways and fire escapes.

12. The right to order the remedying of any condition found to exist

in or about any building or other premises, or any ship or vessel, in viola-

tion of any law, ordinance, rule or order in respect to fires and the pre-

vention of fires.

13. The right to require at any time and regulate fire drills in

theatres, public places of amusement, and public and private schools.

14. The right to require the enforcement of rules, orders and regula-

tions of the Fire Prevention Commissioner. '

'

In this delegation of power it is expressly set forth that "this delega-

tion of power shall continue in force until a revocation thereof shall have
been filed with the City Clerk of the said City of Boston." You state

that this delegation of power has not been revoked or modified either

by the Fire Prevention Commissioner or by the State Fire Marshal, to

whose powers and duties he succeeded.
The office of fire prevention commissioner was abolished by Gen. St.

1919, c. 350, but the powers of the commissioner were expressly trans-

ferred to the Department of Public Safety established by the act, and
particularly to the State Fire Marshal, an official of that department.
Section 99 provides, in part, as follows :

—
"All the rights, powers, duties and obligations of the district police,

said boards and said offices are hereby transferred to, and shall here-

after be exercised and performed by the department of public safety,

established by this act, which shall be the lawful successor of the district

police, and of said boards and offices.
'

'

Among the offices referred to is that of fire prevention commissioner.
By section 101 a Division of Fire Prevention was created in the Depart-
ment of Public Safety, in charge of a director known as the State Fire
Marshal, and by section 104 he succeeded to the duties of the former
fire prevention commissioner, under the supervision of the Commissioner
of Public Safety. It is expressly provided by section 6 that

'

' all orders,

rules and regulations made by any officer, board, commission or other

governmental organization or agency which is abolished by this act shall

remain in full force and effect until revoked or modified in accordance
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with law by the department which succeeds to the rights, powers, duties

and obligations of such governmental organization or agency. '

'

The precise question whether a delegation of power by the fire pre-

vention commissioner to officers of cities and towns in the metropolitan
district, unrevoked, remained in force after the passage of Gen. St. 1919,

c. 350, was decided in the case of Foss v. Wexler, 242 Mass. 277, in which
the court held that a gasoline license issued by the board of street com-
missioners of Boston in 1920 under a delegated authority from the

Fire Prevention Commissioner for the Metropolitan District was valid,

notwithstanding Gen. St. 1919, c. 350. On the authority of this case

it is my opinion and I advise you that the delegation of power by the
Fire Prevention Commissioner, dated September 10, 1915, to the fire

commissioner of the city of Boston, not having been revoked, is still in

full force and effect.

Yours very truly,

Jay R. Benton, Attorney General.

Boston Elevated Railway Company— Board of Trustees— Trustee of
an Estate holding Shares of the Capital Stock of the Company '—
Eligibility to Appointment as a Member of the Board of Trustees—
Ownership of Stock.

A trustee of an estate holding shares of the capital stock of the Boston
Elevated Eailway Company is ineligible to qualify as a member of

the board of trustees of the company until he divests himself of

such ownership.
A trustee of an estate holding shares of capital stock in a corporation is

vested with the legal title and with many of the rights and privileges

pertaining to full ownership, and it is the duty of such trustee to

act solely for the benefit of the beneficial owner of the stock.

Sept. 9, 1925.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :— You have orally requested my opinion as to whether a person

who is one of several trustees of an estate which includes among its assets

shares of stock of the Boston Elevated Railway Company may qualify as

a trustee of that company under Spec. St. 1918, c. 159. Section 1 of that

act provides, in part :
—

"The board of trustees of the Boston Elevated Railway Company is

hereby created, to consist of five persons to be appointed by the gover-

nor, with the advice and consent of the council. The persons so ap-

pointed . . . shall own no stock or other securities of the Boston
Elevated Railway Company or of any company owned, leased or operated

by it."

The question is whether a person who holds shares of stock in the

above described capacity is an owner within the purview of the act.

A trustee of an estate (and, if there are several trustees, each trustee)

holding shares of stock in a corporation is vested with the legal title

thereof and with many of the substantial rights and privileges pertaining

to full ownership therein. Such trustee has a right, for example, to vote

for directors at a stockholders' meeting of a corporation. It is his duty
to act solely for the benefit and advantage of the beneficial owner of the

stock. In the case of Keith v. Maguire, 170 Mass. 210, which arose under
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a statute requiring that the order of notice issued in foreclosure proceed-
ings upon chattels held under a lien should be served upon the "owner"
of the chattels, the order of notice was served upon the bailor of the
chattels and not upon the real owner. The court in that case said

:

"The word 'owner' is not a technical term.. It is not confined to the
person who has the absolute right in a chattel, but also applies to the

person who has the possession and control of it.
'

'

See, also, Downey v. Bay State St. By., 225 Mass. 281.

The word "owner" in the statute relative to mechanics' liens has been
construed to include the equitable owner as well as the person who holds
the legal title. Carey-Lombard Lumber Co. v. Bierbauer, 76 Minn. 434

;

Belmont v. Smith, 8 N. Y. Super. Ct. (1 Duer) 675, 678.

It was undoubtedly the intention of the Legislature by the enactment
of the foregoing provision that the public trustees of the Boston Ele-

vated Railway Company, in the exercise of their functions as such, should
be free and untrammeled from all personal or private considerations in

the management of the company. It is conceivable that if a person who
held shares of stock of the company as a private trustee of an estate

were permitted also to act as a public trustee his duties as a private
trustee holding corporate stock might conflict with his duty as trustee

in the public management and operation of the corporation, resulting

in a situation not wholly free from embarrassment and suspicion.

I am accordingly of the opinion that a person who holds shares of

stock of the Boston Elevated Railway Company as a trustee or co-trustee

of an estate is an owner of the stock of the company and is not eligible

to qualify as a trustee under Spec. St. 1918, c. 159, unless and until

he divests himself of the ownership of such stock.

Yours very truly,

Jay R. Benton, Attorney General.

Insurance— Contracts of Pure Endowment.
A corporation which issues a contract of pure endowment is to be con-

sidered a life insurance company, under G. L., c. 175, § 118.

If such a corporation is a foreign one and is not incorporated under the
laws of its home State for the transaction of life insurance, it may
not be admitted to do business in this Commonwealth, under G. L.,

c. 175, § 153.

Sept. 15, 1925.
Hon. Wesley E. Monk, Commissioner of Insurance.

Dear Sir :— You have requested my opinion upon the three follow-

ing questions relative to a form of contract described as a bond, a copy
of which you have submitted

:

"1. Does the said bond constitute a contract of insurance within the
definition laid down in G. L., c. 175, § 2?

2. Is the corporation, by reason of issuing this bond, to be considered
a life insurance company as defined in G. L., c. 175, § 118 ?

3. If you answer the preceding question in the affirmative, may this

corporation be lawfully admitted to transact business in this Common-
wealth as a life insurance company under section 153 of said chapter
if it is not incorporated as an insurance company under the laws of the
state of its domicil 1

'

'
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1. The bond is in effect a contract of pure endowment, with certain

modes of deferred payment by way of annuities and endowments, of

which the holder, at his option, may avail himself at the maturity of the

instrument instead of taking the principal sum in cash, if he does not

choose so to take it. See Curtis v. New York Life Ins. Co., 217 Mass. 47.

I answer your first question in the negative.

2. It was decided in Curtis v. New York Life Ins. Co., 217 Mass. 47,

that a contract of pure endowment, although not within the definition of

"a contract of insurance," as set forth in the statutes and now con-

tained in G. L., c. 175, § 2, as amended, was yet a lawful contract and
one which an insurance company was not prohibited from making. Since

that decision the Legislature has specifically provided that both domestic

and foreign life insurance companies may make pure endowment con-

tracts. G. L., c. 175, §§ 119 and 152, as amended. Section 118, as

amended, provides :
—

"Definition of life company. All companies doing business in the

commonwealth under any charter, compact, agreement or statute of

this or any other state, involving the payment of money or other thing

of value to families or representatives of policy and certificate holders

or members, conditioned upon the continuance or cessation of human
life, or involving an insurance, guaranty, contract or pledge for the pay-
ment of endowments or annuities, shall be deemed to be life companies,

and shall not make any such insurance, guaranty, contract or pledge

in the commonwealth, or to or with any resident thereof, which does

not distinctly state the amount of benefits payable, the manner of pay-

ment and the consideration therefor, nor any such insurance, guaranty,

contract or pledge the performance of which is contingent upon the

payment of assessments made upon survivors
;
provided that corporations

incorporated for any educational, charitable, benevolent or religious pur-

pose shall not be deemed life companies and shall not be subject to this

chapter. Nothing herein relating to the consideration for the policy

shall apply to any extra compensation which may be charged by a com-
pany to the insured for engaging in military or naval service in time of

war.
All life insurance hereafter transacted by the corporations which

formerly issued policies on the assessment plan under chapter four hun-
dred and twenty-one of the acts of eighteen hundred and ninety and
acts in amendment thereof shall be carried on in accordance with this

chapter ; but such corporations may carry out in good faith their assess-

ment contracts made with their members prior to July first, eighteen

hundred and ninety-nine.
'

'

Considering this section with relation to companies selling annuities,

which are there mentioned in the same clause with those selling endow-
ments, the Supreme Judicial Court, in Mutual Benefit Life Ins. Co. v.

Commonwealth, 227 Mass. 63, held that companies selling annuities,

although an annuity is not strictly a contract within the statutory defini-

tion, were, nevertheless, in view of the wording of section 118 and the

nature of annuities, to be deemed "life insurance companies" within

the meaning of this section, and that such companies might be accurately

described as " in the business of life insurance." The reasoning used
by the court applies with equal force to companies issuing contracts of

pure endowment as well as to other forms of endowment contracts spe-
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eifically referred to by the court, and to the instant contract with its

options of extended endowment and annuity contracts.

I therefore answer your second question in the affirmative.

3. Although the foreign company issuing the contract under con-

sideration is to be deemed to be a life insurance company, in accordance

with the provisions of section 118, it is subject to section 153, which
provides as follows :

—
"Conditions of admission of foreign life companies. A company or-

ganized under the laws of any other of the United States for the trans-

action of life insurance may be admitted to do business in this common-
wealth, upon complying with section one hundred and fifty-one, if it

has the requisite funds of a life company and, in the opinion of the com-
missioner, is in sound financial condition and has policies in force upon
not less than one thousand lives in the United States for an aggregate
amount of not less than one million dollars. Any such company organ-

ized under the laws of a state or government other than one of the

United States may be so admitted if, in addition to fulfilling the above
requirements, it complies with section one hundred and fifty-five and if it

shall have and keep on deposit or in the hands of trustees, as provided
in said section one hundred and fifty-five and in section one hundred and
fifty-six, in exclusive trust for the security of its contracts with policy

holders in the United States, funds of an amount equal to the net value

of all its policies in the United States and not less than two hundred
thousand dollars."

If the company is not incorporated under the laws of its home State

for the transaction of life insurance, it does not fulfil one of the essential

conditions for its admission to do insurance business in this Common-
wealth, and I answer your third question in the negative.

Very truly yours,

Jay R. Benton, Attorney General.

South Essex Sewerage Board— Qualifying Oaths— Civil Service.

Members of the board who are entitled to places thereon as incumbents
of other offices under the Commonwealth are not required to take

a qualifying oath.

Employees of the board are not under civil service laws.

Oct. 5, 1925.

Alexander "Whiteside, Esq., Chairman, South Essex Sewerage Board.

Dear Sir :— You have asked my opinion relative to the taking of

qualifying oaths by the members of the South Essex Sewerage Board.
Each member of your board is a person chosen or appointed to an

office under the government of this Commonwealth. The provisions of

Mass. Const. Amend. VI make it necessary that before entering upon
their duties the members of the South Essex Sewerage Board should
take the required oath in the manner prescribed by law. Certain mem-
bers of the board hold office as such because they are already incumbents
of certain other designated positions or offices. St. 1925, c. 339, § 2. If

a a member is entitled to his place on the board because he is the in-

< cumbent of another office under the government of the Commonwealth,
t to which he has been chosen or appointed, and has taken the qualifying
o oath before undertaking the duties of the latter office, he need not take
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the oath again as a preliminary to the discharge of his functions as a

member of the board. If, however, such a member has not previously-

taken the qualifying oath or his former office is not one under the govern-

ment of the Commonwealth, so that it does not come under the terms of

article VI, he must qualify by taking such oath in the manner prescribed

by law, before entering upon his duties as a member Of the South Essex
Sewerage Board.
You have also asked my opinion as to whether or not the said board

is subject to civil service requirements in its choice of employees. St.

1925, c. 339, § 3, provides, in part :
—

'

' Said board shall from time to time appoint or employ such engineers,

experts, agents, officers, clerks and other employees as it may deem neces-

sary, shall determine their duties and compensation, which shall be paid

by the district, and may remove them at pleasure. ..."

The fact that the statute gives to the board the power to remove the

various employees named therein at its pleasure indicates that it was
not the intention of the Legislature that the board or its employees should

be subject to the requirements of the laws relative to civil service.

Attorney General's Report, 1921, pp. 145 and 324.

Very truly yours,

Jay R. Benton, Attorney General.

'Reclamation District— Assessment upon Land of the Commonwealth.

Claim for a sum of money equal to an assessment upon a private pro-

prietor may not be paid by an official on behalf of the Common-
wealth under St. 1924, c. 395.

Oct. 8, 1925.

Dr. Arthur W. Gilbert, Commissioner of Agriculture.

Dear Sir :— I have your letter of October 1st relative to the Assabet

River Reclamation District, in which is situated certain land of the

Commonwealth.
When the Commonwealth holds land within a reclamation district it

is to be treated as one of the proprietors within such district, except that

it is not subject to assessments upon its land, as are the other proprietors,

under G. L., c. 252, as amended by St. 1923, c. 457. (See opinion of the

Attorney General to the Commissioner of Agriculture, December 2,

1924.)

Notwithstanding the fact that the Commonwealth has not made itself

liable to pay assessments laid upon land by reclamation districts under
the General Laws, it is within the authority of the Legislature to appro-
priate, for payment to a district, a sum of money equal to the amount
which a private proprietor would have been called upon to pay on land
of a similar character, if the Legislature determines that such a payment
is for the general welfare.

The Legislature has not heretofore indicated an intention to appro-
priate sums of money for payments of the foregoing character. While a
determination by the Legislature as to such an appropriation might be

brought about by the inclusion of a sum of money destined to be paid
in lieu of an assessment upon land of the Commonwealth, in an item of

the budget, in the absence of any indication of a legislative policy with
relation to such payments there is no authority in any officer of the

Commonwealth to pay or to agree to pay any sum in lieu of an assess-



P.D. 12. 161

ment upon land of the Commonwealth, and the inclusion of such a sum
in an item of the budget would seem to be inappropriate. The legisla-

tive intent with relation to payments of such a character should more
properly be expressed by the passage of an act or resolve specifically

appropriating a sum of money and authorizing its payment for the

desired purpose.

I do not think that a claim for a sum of money equal to the amount
of an assessment which might have been made against a private pro-

prietor, had he been the owner of lands held by the Commonwealth,
can be made against the Commonwealth under St. 1924, c. 395.

Very truly yours,

Jay R. Benton, Attorney General.

Taxes— Interest— Computation of Time— Sunday.

Under G. L., c. 59, § 57, all Sundays are included in the computation of

the seventeen-day period after which interest shall be added to un-

paid taxes.

Oct. 8, 1925.

Hon. Henry F. Long, Commissioner of Corporations and Taxation.

Dear Sir :— You request my opinion as to whether interest is to be

collected on local tax payments made prior to November 3, 1925, under
the provisions of G. L., c. 59, § 57, with respect to addition of interest

on all taxes remaining unpaid after the expiration of seventeen days
from October 15th of each year. You state that the last day of the

seventeen days, in the current year, falls on Sunday, November 1, 1925,

and you inquire whether interest should be collected, on taxes paid Mon-
day, November 2, 1925.

G. L., c. 59^ § 57, provides, with respect to the payment of interest on
all taxes remaining unpaid after the expiration of seventeen days from
October 15th, as follows :

—
''Taxes shall be payable in every city, town and district in which

the same are assessed, and bills for the same shall be sent out, not later

than October fifteenth of each year, unless by ordinance, by-law or vote

of the city, town or district, an earlier date of payment is fixed. On all

taxes remaining unpaid after the expiration of seventeen days from said

October fifteenth, or after such longer time as may be fixed by any city,

town or district which fixes an earlier date for payment, but not exceed-

ing thirty days from such earlier date, interest shall be paid at the

following rates computed from the date on which the taxes become pay-
able : at the rate of six per cent per annum on all taxes and, by way
of penalty, at the additional rate of two per cent per annum on the

amount of all taxes in excess of two hundred dollars assessed to any
taxpayer, in any one city or town, if such taxes remain unpaid after the

expiration of three months from the date on which they became payable,

but if, in any case, the tax bill is sent out later than the day prescribed,

interest shall be computed only from the expiration of such seventeen

days or said longer time. In no case shall interest be added to taxes

paid prior to the expiration of seventeen days from the date when they
are payable, nor shall any city or town so fix an earlier date of pay-
ment and longer time within which taxes may be paid without interest

as would permit the payment of any taxes without interest after

November first of the year in which they are due."
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The question presented is whether, in the computation of "seventeen
days,

'

' any or all Sundays are included.

The rule for the computation of time, in the absence of a statutory

expression of contrary intent, relative to the enumeration of intervening

Sundays or of a Sunday when it is the last day of a period of time
within which an act is to be done, has long been established in this Com-
monwealth.

"Whenever the time limited by statute for a particular purpose is

such as must necessarily include one or more Sundays, Sundays are to

be included in the computation, even if the last day of the time limited

happens to fall on Sunday, unless they are expressly excluded, or the

intention of the Legislature to exclude them appears manifest."

Cooley v. Cook, 125 Mass. 406, 408. Alderman v. Phelps, 15 Mass.

225. Thayer v. Felt, 4 Pick. 354. This rule was restated in Stevenson v.

Donnelly, 221 Mass. 161, 163, that "in computing any period of time

less than a week, Sunday is to be excluded; and that in computing any
period of time of a week or more, Sunday is to be included.

'"'

The statute does not expressly exclude Sundays. There is nothing

in the statute, by its nature or context, from which there appears an in-

tention of the Legislature to exclude intervening Sundays. There ap-

pears no reason why the last of the seventeen days should be excluded

if it happens to be Sunday, rather than any or all of the intervening

Sundays during the time limited.

G. L., c. 4, § 9, relating to the performance of certain acts on a day
after Sunday, provides as follows :

—
"Except as otherwise provided, when the day or the last day for the

performance of any act, including the making of any payment or tender

of payment, authorized or required by statute or by contract, falls on
Sunday or a legal holiday, the act may, unless it is specifically authorized

or required to be performed on Sunday or on a legal holiday, be per-

formed on the next succeeding business day."

G. L., c. 59, § 57, requires that taxes shall be payable not later than
October 15th of each year unless an earlier date is otherwise fixed. The
provision relating to the seventeen-day period does not fix the period

within which taxes shall be paid; it fixes a day, after the expiration of

the period, on which interest shall be added to taxes already payable.

As this provision does not require the performance of any act within

the period of seventeen days, it is immaterial whether or not the last

day of the period falls on Sunday.
As G. L., c. 59, § 57, manifests no expression to exclude intervening

Sundays within the seventeen-day period or the last day of the period

when it falls on Sunday, and as the payment of a tax is not an act

the performance of which is required to be done within the seventeen-

day period, under the law practised in this Commonwealth for many
years, all Sundays are included in the enumeration of the seventeen days
after October 15th.

You are advised, therefore, that interest should be collected on taxes

paid Monday, November 2, 1925.

Yours very truly,

Jay R. Benton, Attorney General.
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Board of Appeal— Review of Decision at Instance of Commissioner of
Corporations and Taxation— Amendment to Decision.

Under G. L., c. 63, § 71, as amended, providing that the decision of the

Board of Appeal shall be final and conclusive as to questions of

fact, its decisions are reviewable only by certiorari.

State officials acting in behalf of the Commonwealth cannot appear be-

fore the courts on opposite sides of a controversy and be represented

by the Attorney General.

A decision of the Board of Appeal, under G. L., c. 63, § 71, as amended,
becomes final and conclusive when notice thereof is given as the

statute requires, and may not thereafter be amended except for

clerical and formal changes.

Oct. 16, 1925.

Hon. Henry F. Long, Commissioner of Corporations and Taxation.

Dear Sir :— You ask me to advise you whether the Commissioner of

Corporations and Taxation should take any action to protect the rights

of the Commonwealth by certiorari or otherwise with respect to the

findings of the Board of Appeal, assuming that they were contrary to the

evidence before the Board, in the matter of an appeal to the Board of

Appeal from the refusal of the Commissioner to abate an excise tax

assessed to a foreign corporation.

The Board of Appeal is constituted by G. L., c. 6, § 21, as follows :
—

"The state treasurer, the state auditor and a member of the council

designated by the governor, shall constitute the board of appeal from
decisions of the commissioner of corporations and taxation.

'

'

Provisions for taking an appeal from the decisions of the Commis-
sioner to the Board of Appeal in respect to the assessment of corporation

taxes are contained in G. L., c. 63, § 51, and § 71, as amended by St.

1921, c. 123, and St. 1922, c. 339, § 2. Said section 51 provides :
—

"Application for the abatement or correction of any tax assessed

under sections thirty to fifty, inclusive, may be made within thirty days
after the date upon which the notice of assessment is sent, and from the

decision of the commissioner thereon any corporation may appeal in the

manner provided by section seventy-one.
'

'

Section 71, as amended, provides :
—

"Except as otherwise provided, any party aggrieved by any decision

of the commissioner upon any matter arising under this chapter from
which an appeal is given, may apply to the board of appeal from
decisions of the commissioner within ten days after notice of his decision.

Said board shall hear and decide the subject-matter of such appeal, and
give notice of its decision to the commissioner and the appellant; and
its decision shall be final and conclusive as to questions of fact, al-

though payments have been made as required by the decision appealed
from. ..."

Section 71, as amended, provides, as quoted above, that the decision of

the Board of Appeal "shall be final and conclusive as to questions of

fact." These words, however, do not prevent the use of certiorari by an
aggrieved taxpayer to correct errors of law committed in proceedings

before the Board. Worcester v. Board of Appeal, 184 Mass. 460 ; Swan
v. Justices of the Superior Court, 222 Mass. 542 ; Commissioner of Pub-
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lie Works v. Justice, Dorchester District, 228 Mass. 12 ; Bogigian v. Com-
missioner of Corporations and Taxation, 248 Mass. 545. A writ of

certiorari, however, will not lie to revise findings of fact (Swan v. Jus-

tices of the Superior Court, 222 Mass. 542, 546 ; Commissioner of Public

Works v. Justice, Dorchester District, 228 Mass. 12, 16), and I know
of no method other than certiorari by which the decision of the Board
may be reviewed. The question whether the decision of the Board of

Appeal was contrary to the evidence before them, in my opinion, there-

fore, is not reviewable.

There is an additional ground on which, as it seems to me, the Com-
missioner cannot in any event bring a petition for certiorari or other

proceeding against the Board for the purpose of reviewing their decision

on appeal from a decision of the Commissioner upon an application for

abatement of a tax. This is because in such a proceeding the Commis-
sioner and the Board would be adversary parties, both acting in their

official capacity as representatives of the Commonwealth. See Raymer
v. Tax Commissioner, 239 Mass. 410. The same person cannot be plain-

tiff and defendant in the same suit ( Warren v. Stearns, 19 Pick. 73, 77

;

Pierce v. Boston Five Cent Savings Bank, 125 Mass. 593) ; and it would
be unseemly that State officials acting in behalf of the Commonwealth
should appear before the courts on opposite sides of any controversy.

Moreover, the Attorney General is required by statute to
'

' appear for the

commonwealth and for state departments, officers and commissions in all

suits and other civil proceedings in which the commonwealth is a party
or interested, or in which the official acts and doings of said departments,
officers and commissions are called in question, in all the courts of the

commonwealth . . ," and "all such suits and proceedings shall be
prosecuted by him or under his direction." G. L., c. 12, § 3. Pursuant
to this statute the Attorney General has appeared for the Board of

Appeal in certiorari proceedings. Worcester v. Board of Appeal, 184
Mass. 460. Cf. Weld v. Gas & Electric Light Commissioners, 197 Mass.
556. He must also, and invariably does, represent the Commissioner of

Corporations and Taxation in all litigated cases. He cannot, however,
appear on opposite sides of any case. I must advise you, therefore,

that the decision of the Board of Appeal in the matter you refer to

cannot be reviewed by petition for writ of certiorari or other proceed-
ing filed in your behalf.

It appears, from your statement, that at a meeting of the Board of

Appeal held on May 27, 1925, it was voted in the matter of the appeal
relating to the tax in question that for the purpose of the tax the gross

receipts were determined to be a certain amount, that notice of this

determination was given to the Commissioner under date of June 10,

1925, that at a subsequent meeting of the Board held July 31, 1925, it

was voted to amend the previous vote by reducing the amount of the

gross receipts as so determined, and that notice of this action was given
to the Commissioner under date of August 1, 1925. You ask whether
the Commissioner should proceed to collect the excise outstanding against

the corporation on the books of your department, or any part thereof.

G. L., c. 63, § 71, as amended, as quoted above, permits a corporation
aggrieved by a decision of the Commissioner upon any matter relating

to the assessment of an excise tax against it to appeal to the Board of *

Appeal, and requires that Board to "hear and decide the subject-matter
of such appeal, and give notice of its decision to the commissioner and
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the appellant." It does not appear unequivocally from your statement

that the determination of the amount of the gross receipts was a decision

of the subject-matter of the appeal, nor does it appear that notice of

this determination was given to the appellant. I assume, however, that

the determination as expressed in the vote was intended to be and was
in effect a decision of the whole subject-matter of the appeal, and that

notice of this decision was given to the appellant as well as to the Com-
missioner.

The section provides that the decision of the Board of Appeal "shall

be final and conclusive as to questions of fact." The word "decision"
is defined as a judgment given by a a competent tribunal. Bouvier's

Law Dictionary. See Coffey v. Gamble, 111 Iowa, 545, 548; Buckeye
Pipe Line Co. v. Fee, 62 Ohio St. 543, 555. Like a judgment or adjudica-

tion it connotes finality. A judgment of a court, in the absence of

statute, may generally be amended in matter of substance during the

term because the sittings during the term are regarded as continuous

and, as is said, the proceedings of the court remain in the breast of the

judge until the expiration of the term. Mason v. Pearson, 118 Mass. 61

;

Pierce v. Lamper, 141 Mass. 20; Radclyffe v. Barton, 154 Mass. 157;
Powers v. Sturtevant, 200 Mass. 519 ; Karrick v. Wetmore, 210 Mass. 578

;

Bronson v. Schulten, 104 U. S. 410, 415 ; Wetmore v. Karrick, 205 U. S.

141; Baxter v. Buchholz-Hill Co., 227 U. S. 637; 34 C.J. 207, 232.

There is nothing which corresponds to terms of courts in the sittings of

such a tribunal as the Board of Appeal, and their sittings are not con-

tinuous but periodic. The statute requires notice of the Board's de-

cisions to be given to the parties interested, and makes those decisions

final and conclusive as to questions of fact. It is my opinion that they
become final and conclusive when due notice is given to the Commis-
sioner and the appellant, and that thereafter they may not be amended
except for the purpose of clerical and formal changes. In my judgment,
therefore, and with the assumptions already stated, you should, compute
the tax upon the basis of the decision of the Board of Appeal of which
you were notified under date of June 10, 1925.

Very truly yours,

Jay R. Benton, Attorney General.

Marriage Licenses— Town Clerks.

Certificates may be issued upon filing of notices of intention although
the parties are already legally married.

Where the validity of a previous marriage is doubted, town clerks must
receive notices of intention and issue certificates thereon.

Town clerks have no discretion in regard to receiving notices of intention

of marriage. •

Oct. 16, 1925.

Hon. Frederic W. Cook, Secretary of the Commonwealth.

Dear Sir :— You ask my opinion upon the four following questions :

—

"1. Can there be more than one legal marriage ceremony, certification

and record of the same marriage between the same parties?

2. If a marriage in another State or jurisdiction is doubted, can a
notice of intention be accepted, a license issued, a marriage performed
and a record made in this State as though there were no previous mar-
riage ?
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3. Can a notice of intention be filed and a marriage license issued

with the clerk or registrar when the parties are already married ?

4. Must a clerk accept a notice of intention of marriage when one
of the parties, although previously married, claims the same to be void

in accordance with G. L., c. 207, § 8?"

Town clerks are required to receive notices of intention of marriage in

the form provided by the statutes. G. L., c. 207, §§ 19, 20 and 21 ; c. 46,

I therefore answer question 4 in the affirmative, and also questions 2

and 3 so far as they apply to the filing of notices of intention.

As to the issuance of certificates or licenses, it is provided by G. L.,

c. 207, § 28, that " on or after the fifth day from the filing of notice of in-

tention of marriage, except as otherwise provided, the clerk or registrar

shall" issue a certificate.

The only statutory provisions which I have found, either forbidding

or making non-compulsory the issuance of a certificate, are G. L., c. 207,

§§ 32, 33, 35 and 50. Section 32 applies only to divorced persons; and
in addition, the words "previously married" are not to be construed as

meaning married to each other. See Chase v. Chase, 191 Mass. 166. Sec-

tion 33 applies only to minors. Section 50 applies only to persons re-

siding and intending to continue to reside in another jurisdiction. Sec-

tion 35 provides that a clerk "may" refuse to issue a certificate if he
has reasonable cause to believe that any of the statements contained in

the notice of intention of marriage are incorrect. None of these pro-

visions, accordingly, seems to prohibit the issuance of a certificate to per-

sons who have previously married one another.

Of course, if the earlier marriage were valid the subsequent marriage
is a nullity ; and no doubt the Legislature did not intend to provide for

a~ useless ceremony. But, on the other hand, if the earlier marriage were
void the subsequent marriage is valid (Schouler, Marriage and Divorce,

§ 1197) ; and certainly it was not intended that parties should not have
the usual means of marrying because of the fact that they had previously

gone through a ceremony which was invalid. Rather, the law would seek

on that account to provide them with a ready means of removing any
question as to their status. If a town clerk believes that an earlier

marriage is clearly invalid (and questions 2 and 3 do not assume the

contrary), it seems to me that he may issue a certificate. And, if that

is so, I do not believe it was intended that town clerks should have the

discretion of determining, or be under the burden of passing upon, the

validity of marriages.

I answer question 1 by saying that a marriage ceremony has no legal

effect if the parties are already validly married, but that there may be
a legal record of such a second marriage. The record is nothing more
than evidence of the marriage. G. L., c. 207, ' § 45. I answer your
other questions in the affirmative.

Yours very truly,

Jay E,. Benton, Attorney General.

Attorney General— Duty to advise the Finance Commission for the City

of Boston— Authority of Commission to incur Expense.

The Attorney General will give advice to the Finance Commission for

the City of Boston so far as it relates to the construction of the

statutes creating and governing the commission.
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The Attorney General will not give advice concerning the duties of a

city official who would not be bound by his opinion, nor concerning

a judicial question which ought to be determined by the exercise of

the judicial power.
The Finance Commission for the City of Boston is plainly authorized

to incur reasonable expense for services of accountants employed in

the performance of its duties.

Oct. 21, 1925.

Hon. Charles L. Carr, Chairman, Finance Commission for the City of
Boston.

Dear Sir : — You state that the city auditor of Boston has refused

to approve a bill of public accountants for services rendered to your
commission and approved by it. You refer to St. 1909, c. 486, amending
the charter of the city of Boston, by which act the finance commission
was created and by which the powers and duties of the commission and
the powers and duties of the city auditor are defined. Pursuant to a

vote of the commission you ask my opinion whether the city treasurer

is not bound to pay the bills of the commission upon its requisition

within the amount authorized by statute.

The position has been taken by former Attorneys General with respect

to your commission and with respect to the Police Commissioner for the

City of Boston that advice would be given so far as it related to the con-

struction of the statutes creating and governing such offices. IV Op.
Atty. Gen. 451 ; V Op. Atty. Gen. 394. In this conclusion I concur.

St. 1909, c. 486, § 20, provides

:

"The said commission is authorized to employ such experts, counsel,

and other assistants, and to incur such other expenses as it may deem
necessary, and the same shall be paid by said city upon requisition by
the commission, not exceeding in the aggregate in any year the sum of

twenty-five thousand dollars, or such additional sums as may be appro-
priated for the purpose by the city council, and approved by the
mayor ..."

By subsequent statutes the limit of authorized expenditures has been
increased to $45,000. St. 1921, c. 81 ; St. 1924, c. 369. On the point
which you raise this statute seems to me to involve no question of con-
struction. Your commission is plainly authorized to incur reasonable
expenses for the services of accountants employed in the performance of
its duties.

Your further question, however, whether the city treasurer is not
bound to pay the bills of the commission upon requisition of the com-
mission, not exceeding the aggregate allowed, is one on which, in my
judgment, I ought not to express an opinion for several reasons. In the
first place, it seems to me to relate not to your duties but to the duties
of a city official who would not be bound by any opinion which I might
give. In the second place, it presents a judicial question which ought
to be determined by the exercise of the judicial power in a suit between
the parties interested. In such matters the Attorney General will not
express an advisory opinion. Attorney General's Report, 1922, p. 65.

For these reasons I must respectfully decline to advise you further in
the matter, leaving the question to await the outcome of legal proceed-
ings if such become necessary.

Very truly yours,

Jay It. Benton, Attorney General.



168 P.D. 12.

Department of Public Health— Regulations of United States Public
Health Service.,

The Department of Public Health has no authority to use its facilities in

enforcing regulations of the United States Public Health Service.

Oct 26, 19251

Dr. George H. Bigelow, Commissioner of Public Health.

Dear Sir :— You request my opinion as to whether the Department
of Public Health has authority to post placards prohibiting the use of

water in certain railway stations, in accordance with paragraph 6 of

Appendix A of the Interstate Quarantine Regulations of the United
States. This paragraph reads as follows :

—
"6. Placards stating that the use of unsatisfactory water is for-

bidden will be posted over taps at stations through the State department
of health having jurisdiction, where unfavorable certificates have been
forwarded prohibiting the use of a water supply by a common carrier

for drinking and culinary purposes in interstate traffic. On vessels,

similar placards will be posted over taps by the United States Public
Health Service."

The placards are supplied by the United States Public Health Service.

In my opinion, the Department of Public Health is given no authority

under the statutes to use its facilities in enforcing this Federal regula-

tion. G. L., c. 111.

Yours very truly,

Jay E. Benton, Attorney General.

Taxation— Corporation Tax Law.

The general principle that statutes are not to be interpreted as retro-

active in operation in the absence of a plainly expressed legislative

intent to that effect, is applicable to statutes amending previous
statutes.

In the event that G. L., c. 63, § 52, becomes operative, the laws revived
thereby are revived as they were at the time of the enactment of

Gen. St. 1919, c. 355, and not with subsequent amendments thereto.

Oct. 28, 1925'.

Hon. Henry F. Long, Commissioner of Corporations and Taxation.

Dear Sir :— You ask my opinion upon the following two questions :
—

"In the event that it is decided that G. L., c. 63, § 52, is operative,

who is vested with authority to collect taxes assessed under the laws
thereby revived?
Are the laws revived to be regarded as revived with any subsequent

amendments thereto or revived as such laws stood at the time of the
enactment of Gen. St. 1919, c. 355?"

G. L., c. 63, § 52, provides, in part, as follows :
—

'

' If the excise imposed by section thirty-two on domestic business cor-

porations, or that imposed by section thirty-nine on foreign corporations,
is declared unconstitutional by a final judgment, order or decree of the
United States supreme court or the supreme judicial court of the com-
monwealth, sections thirty to fifty-one, inclusive, shall be null and void,
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and all laws repealed or made inoperative by chapter three hundred and
fifty-five of the General Acts of nineteen hundred and nineteen shall

thereupon be revived and continue in full force and effect as if the said

chapter had not been enacted. In such case the commissioner and local

assessors shall forthwith assess all taxes that have become due under
such prior laws, ..."

Gen. St. 1919, c. 355, §§12 and 30, contain the following provisions

relating to domestic business corporations and foreign corporations, re-

spectively :
—

"Section 12. . . . Such parts of said chapter four hundred and ninety,

as amended, as relate to taxation of the corporate franchises of such

domestic business corporations as are subject to this act, shall not apply

to the said corporations.

Section 30. Those parts of the said chapter four hundred and ninety,

as amended or supplemented, which relate to the taxation of the capital

stock of such foreign corporations as are subject to the provisions of this

act, shall not apply to the said corporations.
'

'

St. 1909, c. 490, pt. Ill, § 57, as amended by Gen. St. 1919, c. 349, § 20,

is as follows :
—

"The tax commissioner shall annually, as soon as may be after the

first Monday of August, give notice to the treasurer of every corporation,,

company or association which is liable to a corporate franchise tax under
the provisions of sections forty-three and forty-four, of the amount
thereof; that it will be due and payable to the treasurer and receiver

general within thirty days after the date of such notice, but not before

the twentieth day of October; and that within ten days after the date

of such notice the corporation, company or association may apply to the

tax commissioner for a correction of said tax, and in default of settle-

ment, if application has been made as aforesaid, may be heard upon such
application by the board of appeal."

This provision is continued with respect to corporations subject to

taxation on their corporate franchises under G. L., c. 63, §§ 53-60, in

G. L., c. 63, § 60, as follows :
—

"The commissioner shall annually, as soon as may be after the first

Monday of August, give notice to the treasurer of every corporation, com-
pany or association liable to any tax under section fifty-eight, of the

amount thereof, the time when due, the right to apply for correction, and
the right of appeal, all as herein provided. Said tax shall be due and
payable to the state treasurer within thirty days after the date of such
notice, but not before October twentieth. The taxpayer may apply to

the commissioner, within thirty days after the date of the notice, for

correction of the tax, and if he so applies, may, in default of settlement,

be heard on such application by the board of appeal."

Section 60 was amended by St. 1922, c. 520, § 9, so as to make the
tax payable to the Commissioner instead, of to the State Treasurer.

Gen. St. 1919, c. 355, does not expressly repeal any prior laws, but it

does provide in sections 12 and 30 that those parts of St. 1909, c. 490,
as amended, which relate to the taxation of domestic business and foreign
corporations shall not apply to corporations subject to the provisions of
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Gen. St. 1919, e. 355. The effect then of Gen. St. 1919, e. 355, is to render
inoperative the provisions of St. 1909, c. 490, as amended, with respect

to certain corporations. St. 1909, c. 490, pt. Ill, § 57, as amended, is

one of the provisions thus made inoperative with respect to such corpora-
tions. This section, except in so far as it is thus made inoperative, is

continued in G. L., c. 63, § 60, which was amended by St. 1922, c. 520,

§9-
The question is whether or not St. 1922, c. 520, § 9, amending G. L.,

c. 63, § 60, is a part of the prior laws under which taxes are to be
assessed by virtue of G. L., c. 63, § 52.

It is a general principle that statutes are not interpreted as retroactive

in operation in the absence of a plainly expressed legislative intent to

that effect, and this principle is applicable to statutes amending previous
statutes. Martin L. Hall Co. v. Commonwealth, 215 Mass. 326, 329. See
also Fitzgerald v. Lewis, 164 Mass. 495 ; Tremont & Suffolk Mills v.

Lowell, 165 Mass. 265 ; Wilson v. Head, 184 Mass. 515 ; Wheelwright v.

Tax Commissioner, 235 Mass. 584.

Section 25 of St. 1922, c. 520, provides that the act shalltake effect

on January 1, 1923. In my opinion, the amendment made by this statute,

substituting the Commissioner for the State Treasurer as the officer to

whom taxes imposed by G. L., c. 63, §§ 53-60, inclusive, are to be paid,

cannot be said to be a part of the prior laws made inoperative as to

domestic business and foreign corporations by Gen. St. 1919, c. 355, and
revived and continued in full force and effect by G. L., c. 63, § 52, upon
the happening of the event referred to in that section. I therefore advise

you that, in my judgment, the person vested with authority to collect

taxes assessed under the laws revived by G. L., c. 63, § 52, is the
Treasurer and Receiver General.
My answer to your second question is that the laws revived are re-

vived as they stood at the time of the enactment of Gen. St. 1919,
c. 355, and not with subsequent amendments thereto.

Very truly yours,

Jay R. Benton, Attorney General.

Attorney General— Duty to advise the Police Commissioner for the
City of Boston— Regulations forbidding Political Activities.

The Attorney General will advise the Police Commissioner for the City
of Boston so far as such advice relates to the construction of statutes

creating and governing his office, and no further.

Regulations forbidding police officers to solicit or make contributions
for political purposes, to attend political gatherings except in the
course of duty, or to sign nomination papers, would not contravene
their political rights.

Nov. 2, 1925.

Hon. Herbert A. Wilson, Police Commissioner for the City of Boston.

Dear Sir : — You ask my opinion in regard to the construction of a
rule of the Police Department, and whether certain provisions existing

and proposed in the rules and regulations are or would be in contraven-
tion of the constitutional rights of police officers.

The position was taken by a former Attorney General that he would
advise the Police Commissioner for the City of Boston in relation to his

duties so far as such advice related to the construction of the statutes
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creating and governing his office, and no further. V. Op. Atty. Gen. 394.

His reasons for so doing are stated in IV Op. Atty. Gen. 451. I approve
of the conclusion thus reached and will in general be governed accord-
ingly. Your request for my opinion regarding the proper interpretation

of one of the rules and regulations of your department, it seems to me,
therefore, is clearly one which I should not attempt to answer.

The question whether such rules and regulations are in conflict with
statutory and constitutional provisions, while it may not fall strictly

within the limits of the rule adopted by the Attorney General for his

guidance, as stated above, may be said to call for the proper application

of St. 1906, c. 291, § 10, providing that "the police commissioner shall

have authority to appoint, establish and organize the police of said city

and to make all needful rules and regulations for its efficiency," and
corresponding provisions of prior statutes, and I think may properly
be answered. In effect the question is whether regulations forbidding
police officers to solicit or make contributions for political purposes, to

attend political gatherings except in the course of duty, or to sign

nomination papers, would contravene their constitutional rights. The
complete answer to this question is found in McAuliffe v. New Bedford,
155 Mass. 216, 220, where the court said concerning a quite similar regu-

lation :
—

"... There is nothing in the Constitution or the statute to prevent
the city from attaching obedience to this rule as a condition to the office

of policeman, and making it part of the good conduct required. The
petitioner may have a constitutional right to talk politics, but he has
no constitutional right to be a policeman. There are few employments
for hire in which the servant does not agree to suspend his constitutional

right of free speech, as well as of idleness, by the implied terms of his

contract. The servant cannot complain, as he takes the employment on
the terms which are offered him. On the same principle, the city may
impose any reasonable condition upon holding offices within its control.

This condition seems to us reasonable, if that be a question open to

revision here."

See also Stone v. Smith, 159 Mass. 413; Commonwealth v. Libbey, 216
Mass. 356 ; Ashley v. Three Justices of Superior Court, 228 Mass. 63, 81

;

Lawrence v. Board of Registration, 239 Mass. 424 ; Duffy v. Cooke, 239
Pa. St. 427.

Yours very truly,

Jay R. Benton, Attorney General.

Trustees of the Massachusetts Training Schools— Return of a Ward.

The trustees of the Massachusetts Training Schools have power to secure

the return of a ward who has escaped or who has violated the terms
of his parole. This power is not impaired by the fact that the ward
is out on bail upon another offence.

Nov. 2, 1925.

Hon. Richard K. Conant, Commissioner of Public Welfare.

Dear Sir :— You request my opinion as to whether the trustees of

I the Massachusetts Training Schools have a legal right to secure the re-

I turn, as in ordinary cases of violation of parole, of a ward who has
I been properly committed to one of the training schools and who has
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either run away or been placed on parole in due course, and who while

on parole or still a runaway is brought into court charged with a new and
separate offence, found guilty and released on bail pending an appeal.

G. L., c. 120, § 21, provides, in part :
—

"They (the trustees) may release on parole, . . . They may, at any
time until the expiration of the period of commitment, resume the care

and custody of children released on parole and recall them to the school

to which they were originally committed ; . .
.

'

'

Section 12 provides :
—

"A boy committed to the Lyman school or to the industrial school

for boys or a girl committed to the industrial school for girls, who has

escaped therefrom, or been released on parole and broken the conditions

thereof, may be arrested without a warrant by a sheriff, deputy sheriff,

constable or police officer and may be kept in custody in a suitable

place and there detained until such boy or girl may be removed to the

school from which he or she escaped or was released.
'

'

By these provisions authority is clearly and specifically given to the

trustees to secure the return of a ward who has escaped or who has
violated the terms of his parole. Being released on bail after a con-

viction for another crime does not render a child, properly committed,
immune from the provisions of sections 12 and 21, nor does it serve as a
license to be at liberty pending the final disposition of the subsequent
proceeding. I am accordingly of the opinion that your question should
be answered in the affirmative.

Very truly yours,

Jay R. Benton, Attorney General.

Notaries Public— Justices of the Peace— Acting as Attorneys— Dis-

qualification by Interest.

Notaries public and justices of the peace, not having been admitted to

practice as attorneys, may not presume to act as such under cloak

of their commissions.
A personal interest in the subject-matter of a transaction, sufficiently

direct, may disqualify such officer from acting officially in con-

nection therewith.

An interest of such officer's employer is not sufficient to work such dis-

qualification.

Nov. 12, 1925,

His Excellency the Governor, and the Honorable Council.

Gentlemen : — My opinion is requested respecting the legality and
propriety of certain practices of notaries public and justices of the peace.

There can, of course, be no question of the illegality of these officers

holding themselves out or presuming to act as attorneys under the cloak

of their commissions. It is plainly provided in G. L., c. 221, § 41, that

any person who, not having been lawfully admitted to practice as an
attorney at law, represents himself to be an attorney or counsellor at

law or to be lawfully qualified to practice in the courts of the Com-
monwealth, by any means, or who undertakes to practice as such, is

guilty of a criminal offence for which he may be fined or imprisoned.
Conceivably, a statute which expressly prohibited notaries or justices

from purporting to act as attorneys might have a more direct moral effect

than the general provision to which I have just referred, but it would
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add nothing to the strength of the present prohibition unless some greater

or additional penalty should be contemplated in case of such misconduct

by these officers. A statute authorizing the removal of notaries or jus-

tices who are guilty of this offence would add nothing to the power
already vested in you to remove them at your discretion. The scope of

your powers in this respect has already been reverted to in my letter of

January 20, 1925.

The other two problems to which you have directed my attention raise

fundamentally the question whether an indirect interest in the subject-

matter of the transaction precludes a notary or justice from performing
bis official duties in connection therewith. I have not found any Mas-
sachusetts statute or decision which squarely bears upon this question.

I presume that there are circumstances in which the personal interest

of such an officer would be so direct as to render his action in connection

therewith unlawful as well as unethical. It would seem to me, for

example, improper for a notary public who should be the grantee of a

deed to take himself the grantor's acknowledgment thereto; but, so far

as the taking of oaths or acknowledgments and the protesting of com-
mercial paper go, it has been for a great many years settled in practice

that the fact that the notary's or justice's employer may be interested

in the subject of the transaction is no impediment to his acting officially

in connection therewith. See, for example, Nelson v. First National

Bank, 69 Fed. 798, where it is held that the cashier of the bank which
held the note in question might, as notary, properly protest the same.

Of course, there may be statutes in some States which restrict action of

this sort, but I should not expect to find very many of them.

The custom whereby notaries take acknowledgments or attend to the

protesting of commercial paper where concerns of which they are the

employees or officers are interested is of such long standing and so wide-

spread that I think its propriety is not questioned in current thought.

For example, attorneys take the acknowledgments of their clients, or of

persons dealing with their clients, to all sorts of instruments, and it is

a great convenience that they should be able to do so. And it seems to

me somewhat significant that there seem to be no Massachusetts decisions

in which the propriety of such conduct has ever been brought in question.

If the practice had been in fact attendant with many abuses, it seems
as though the course of some litigation would have brought them to light.

I therefore say that the practice of notaries who are officials of bank-
ing institutions protesting commercial paper or acting in connection with
other transactions in which such institutions are interested does not seem
to me to be illegal, nor do I think that it can be deemed unethical except
in the most abstract sense. As to the employees of insurance companies
administering, as notaries, oaths upon affidavits taken in connection with
the adjustment of claims, it seems to me that what I have just said is

equally applicable. There is, however, this difference, that such affida-

vits have no greater legal effect than if the statement made therein were
unsworn to, and that although the insurance companies may perceive

some practical advantage in having sworn statements which may some-

how carry greater weight with the persons making them, the request to

be appointed a notary merely in order that such oaths may be adminis-

tered might well receive less favorable consideration than where the acts

contemplated have some legal necessity or significance.

Yours very truly,

Jay R. Benton, Attorney General.
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OPINIONS UPON APPLICATIONS FOR LEAVE TO
FILE INFORMATIONS IN THE NAME OF THE
ATTORNEY GENERAL.

Attorney General ex rel. John L. Erodes v. Arthur C. Ruther-
ford.

Public Officer— Selectman— Quo Warranto— Attorney General.

An information in the nature of quo warranto, brought ex relatione and
prosecuted primarily by the relator, will lie to test the title to a

public office. •

Whether upon the facts the officer in question had resigned his office,

queer e.

Where there is no other purported holder of the same office, the officer

in question has been duly elected, the only question relates to the

technical sufficiency of his alleged, resignation, and no problem of

right and wrong in the administration of public affairs is in-

volved, — an application for such an information may well be re-

jected as serving no public good.

April 29, 1925.

This is an application for leave to use the Attorney General's name
in instituting proceedings in quo warranto to try the title of one Arthur
C. Rutherford to the office of selectman of the town of Oxford. The
application purported originally to be made in behalf of the town of

Oxford, acting through its town counsel, Hon. George R. Stobbs. At
the hearing before me, however, the application was opposed by Charles

B. Rugg, Esq., purporting also to act as counsel for the town. The facts

relating to this aspect of the matter are that Mr. Stobbs had heretofore

on several occasions acted as counsel for the town, but had not, however,
been elected or appointed to act in that capacity for the current year;

that the chairman of the board of selectmen, Mr. John L. Rhodes, called

upon Mr. Stobbs to make this application, and, so far as he could singly

do so, authorized him to make it in behalf of the town ; that at a meeting
of the board of selectmen just prior to the hearing, the third selectman,

Mr. Turner, and Mr. Rutherford, constituting, if Mr. Rutherford was
competent to act, a majority of the board, voted to authorize the em-
ployment of Mr. Rugg to represent the town and to oppose this petition.

Under these circumstances it is impossible to say that the town is on
record either as favoring or opposing the petition. The chairman of the

board, alone, would seem to have no power to bind the town to a par-

ticular position, and where the very matter in dispute is the competency
of Mr. Rutherford to act it is impossible to accept the purported action

of himself and Mr. Turner as that of the town. I have therefore dealt

with the matter as if the chairman of the board, a responsible official,

were petitioning in his own behalf, and as if the petition were opposed
by Mr. Rutherford strictly as an individual, and by Mr. Turner, another
responsible town officer, but similarly in his individual capacity.

Assuming the strongest case made out in the petitioner's behalf, the

facts are these: On March 2, 1925, Arthur C. Rutherford was duly
elected a member of the board of selectmen by the inhabitants of the
town of Oxford, and subsequently qualified as such. On March 19, 1925,
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Mr. Rutherford called at the office of the town clerk of Oxford and
handed him, in writing, his resignation from the office of selectman.

After some discussion the town clerk advised Mr. Rutherford that the

resignation ought to be sent to the chairman of the board of selectmen.

On March 20, 1925, Mr. Rutherford mailed in an envelope addressed

to Mr. Rhodes, the chairman of the board, a letter of which the follow-

ing is a copy.
"Oxford, Mass., March 20, 1925.

Selectmen of Oxford, Mass.

Gentlemen: I, Arthur C. Rutherford, do hereby extend my resigna-

tion of the office of Selectman of the Town of Oxford for three years,

beginning from March 2, 1925, to take effect at once.

Respectfully,

(Signed) Arthur C. Rutherford."

This communication was received by Mr. Rhodes, who had theretofore

had no conversation with Mr. Rutherford leading him to expect such a

resignation or conferring upon him any express authority as to its dispo-

sition by him, should he receive it. On March 26, 1925, Mr. Rhodes
filed the letter with the town clerk. At a meeting of the board March
27, 1925, Mr. Rutherford stated orally that he wished to withdraw his

resignation, and some discussion ensued. On April 14, 1925, Mr. Ruther-
ford wrote to the town clerk and to the board of selectmen denying that

he had authorized any one to place his letter of March 20th on file with
the town clerk and formally withdrawing his resignation and confirming
his prior oral withdrawal. Mr. Rutherford is claiming to act, and pur-
ports to continue to act, as a member of the board.

G. L., c. 41, § 109, provides, in part, as follows

:

"A town officer may resign his office by filing a resignation thereof

in the office of the town clerk, and such resignation shall be effective

forthwith unless a time certain is specified therein when it shall take

effect."

I do not undertake to determine whether the course of conduct de-

scribed above resulted in the effectual resignation of Mr. Rutherford in

accordance with the terms of this statute. There would seem to be issues

both in law and fact which might be litigated without impropriety by
the parties in a proceeding in which they might have the proper standing
to do so.

The question is whether the Attorney General shall institute such a

proceeding at the relation of the petitioner. For the general practice of

information in quo warranto brought ex relatione and prosecuted pri-

marily by the relator there is ample precedent. See Commonwealth v.

Allen, 128 Mass. 308; Commonwealth v. Swasey, 133 Mass. 538; Attorney
General v. Sullivan, 163 Mass. 446; Attorney General v. Drohan, 169
Mass. 534; Attorney General v. Loomis, 225 Mass. 372. This practice

is not overridden by Attorney General v. Metliuen, 236 Mass. 564, 580-

581. The language of that last-cited case imports no novelty. See Com-
monwealth v. Allen, supra, p. 310; Attorney General v. Sullivan, supra,

p. 448; cf. Attorney General v. Drohan, supra. Of course the standing
of counsel for a relator, except when conceded as of grace, as in Attorney
General v. Methuen, supra, must rest upon his actual authority to repre-

sent in the proceedings, not the relator, but the Attorney General.

The denial to private persons and the reserving for the sole action of
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the chief law officer of the Commonwealth of the right to test in quo
warranto the validity of the tenure of a public officer is marked evidence

that not private interest but public welfare is intended to be subserved
by the use in this connection of the extraordinary writ of quo warranto.
In general, the Attorney General ought not, perhaps, to allow the use

of his name for this purpose except in cases where he would consider

it his public duty to proceed in any event, and where it is merely the

burden of the proceeding which is allowed to be borne by the relator.

Not every reasonable controversy over the title to an office presents the

occasion for such action. There ought to be a prospect of some sub-

stantial accomplishment for the public good.

The present case is one where the officer in question has been recently

elected and may still be presumed to be the choice of the inhabitants of

the town for that office, provided he is willing to serve ; and where the

issues of law and fact involved are technical, are not of overwhelming
importance, and do not involve any problem of right and wrong in the

administration of public affairs. There is no other purported holder of

the same office to throw a cloud upon the question whether Mr. Ruther-
ford is still the choice of the inhabitants of the town, or even to raise

the issue of competing private rights to the office. It is impossible to

say that, should an information be filed and be successful and the

petitioner, respondent and town be put to the expense and trouble of the

proceeding and of a bye election, Mr. Rutherford would not promptly
be returned to the same office to fill out the remainder of the term for

which he was originally elected. It is admitted by both counsel that

should Mr. Rutherford continue to serve as selectman, the validity of his

acts would not be subject to collateral inquiry or attack.

In my opinion, the filing of this information would not at this time
serve any public good. See II Op. Atty. Gen. 635; 649. The petition

therefore is rejected.

George R. Stobbs, for the relator.

Charles B. Rugg, for the respondent.

Attorney General v. Robert Breck Brigham Hospital for
Incurables.

Public Charity— Information in Equity— Attorney General.

Duty of the Attorney General respecting charitable trusts stated.

Departures from the directions of the founder or donor of a charity are

at most permissible only in the most pressing exigency.

Meaning of the words "chronic or incurable disease" and "citizens of

Boston '

' in the will of Robert Breck Brigham considered.

Facts respecting administration of said hospital discussed.

Where there is no apparent bad faith in the management of a charitable

institution and no deviation on the part of its managers from chari-

table purposes generally, and the only issue arises from an ambiguity
in the words of the founder of the charity with respect to the

particular purposes of the trust, an application for an information
may well be rejected as serving no public good. It appears that the

same questions of law can be fully raised upon a bill for instructions

brought by the trustees of the charity.

July 30, 1925.

This is an application to the Attorney General for the filing of an infor-

mation in equity, by him, for the purpose of procuring the proper execu-
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tion of a public charitable trust established under the will of Robert
Breck Brigham, late of Boston.

On April 14, 1924, the city council of Boston, at the suggestion of

His Honor the Mayor, James M. Curley, passed the following order :
—

"Whereas it has been called to the attention of the City Council of the

City of Boston that the officers of the Robert Breck Brigham Hospital
for Incurables have been misusing and misapplying the funds of the

estate of the late Robert Breck Brigham in connection with the hospital

established by the trustees under the will of the said Robert Breck
Brigham, said hospital being known as the Robert Breck Brigham Hos-
pital for Incurables ; and
Whereas the City Council is informed that the said officers of the

said Robert Breck Brigham Hospital for Incurables have not been carry-

ing on the public charity provided for by the terms of the will of the

said late Robert Breck Brigham, namely,—
'For the purpose of maintaining an institution for the care and sup-

port and medical treatment of those citizens of Boston who are without
necessary means of support and are incapable of obtaining a comfortable
livelihood by reason of chronic or incurable disease or permanent phy-
sical disability.'

NOW THEREFORE BE IT ORDERED THAT HlS HONOR THE MAYOR, for and On
behalf of the city government of Boston, request the Attorney General of

the Commonwealth of Massachusetts to bring an information in equity

in the Supreme Judicial Court of Massachusetts for the purpose of pro-

curing the proper execution of the public charity directed to be estab-

lished under the will of the said Robert Breck Brigham, and for the

purpose of restraining said corporation and its officers from misusing
and misapplying the funds of the estate of the said Robert Breck Brig-

ham and the property of the said Robert Breck Brigham Hospital for

Incurables, and for such purposes as may be necessary in the premises
for the proper carrying out of the public charity mentioned aforesaid."

On April 17, 1924, E. Mark Sullivan, Esq., Corporation Counsel of the

city of Boston, addressed a letter to the Attorney General, setting forth

the above order of the city council and also setting forth specifically

those charges to which he directed the attention of the Attorney General.

The letter is of considerable length and it seems unnecessary to copy it

into this finding. Charges other than those set forth in the letter were
also introduced during the hearing, all of which have had consideration

and been passed upon.

G. L., c. 12, § 8, imposes upon the Attorney General the following

duties :
—

"He shall enforce the due application of funds given or appropriated
to public charities within the commonwealth, and prevent breaches of

trust in the administration thereof.
'

'

In Burbank v. Burbank, 152 Mass. 254, 256, 257, the court said, by
Devens, J. :

—
'

'
' The Attorney General is the protector of all the persons interested

in the charity funds. He represents the beneficial interest ; consequently,

in all cases in which the beneficial interest requires to be before the

court, the Attorney General must be a party to the proceedings. ' Tudor,
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Charities, (3d ed.) 323. ... No proceedings in regard to a public

charity, no matter how general the assent of those beneficially interested,

would bind him if not made a party, nor can any proceeding in regard

to a public charity be invalidated by those beneficially interested, but

having no peculiar and immediate interests distinct from those of the

public. This duty of maintaining the rights of the public is vested in

the Commonwealth, and it is exercised ... by the Attorney General."

Serious responsibilities are thus imposed upon the Attorney General in

cases involving public charitable trusts.

In this case close attention has been given to all the allegations made
by the petitioners and to the answers thereto by the respondents. Many
public hearings have been held. Great latitude has been given to both

sides in the presentation of their evidence. Voluminous evidence, both

verbal and documentary, was submitted in the controversy. The case

was closed on April 24, 1925.

In the preparation of this decision the Attorney General has not re-

stricted himself to the information brought out by the examination of

witnesses and documents at the hearings. He has reviewed the entire

stenographic record of the case, and all the exhibits introduced. He has

also inspected the Robert B. Brigham Hospital and the city's institution

at Long Island.

Upon this study and review, I make the following findings and rulings

:

1. Interpretation of the Will.

The most difficult question presented for determination is the interpre-

tation of the will of the said Brigham. Under the fifth clause of para-

graph thirteen the testator provided as follows

:

'

' For the purpose of maintaining an institution for the care and sup-

port and medical and surgical treatment of those citizens of Boston who
are without necessary means of support and are incapable of obtaining

a comfortable livelihood by reason of chronic or incurable disease or per-

manent physical disability.
'

'

The hospital has so construed the will as to admit three distinct

classes: chronic, incurable and permanently disabled. It is contended
by the city that the testator employed the word "chronic" to mean in-

curable. The position of the words "chronic or incurable or permanent
disability," taken together with the fact that the testator provided that

the hospital should be known to the world asa" hospital for incurables,
'

'

together with the further fact that the testator made a small gift to

many so-called "acute" hospitals, indicates, in my judgment, that the

testator did employ "chronic" and "incurable" as synonymous terms.

The maxim noscitur a sociis may well be applicable here. I believe it

was his purpose to establish an institution to take care of those who might
reasonably expect to make that institution a home for the remainder of

their days and to be provided with medical and surgical treatment. I do
not believe, however, that he intended that those who entered should

leave all hope behind. I am of the opinion that he intended that the

hospital should make every effort to prove to those who entered, as well

as to the world, that those diseases that are considered incurable today
would tomorrow be found curable. The research work done at the hos-

pital is not open to criticism.

This question as to the interpretation of the will is, however, an ex-

ceedingly close one. Chief Justice Lemuel Shaw, in Sanderson v. White,
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18 Pick. 328, 333, stated that "gifts to charitable uses are highly favored

in law, and will be most liberally construed in order to accomplish and
carry into effect the intent and purpose of the donor. '

'

One of the clearest and most plainly enunciated principles of law
relative to public charities (and this is particularly true in this Common-
wealth) is, that such a trust must be executed strictly according to the

original intention of the donor. The donor's general intent is not to be

subverted. A departure from the directions of the donor can be justified,

if at all, only upon proof of the most pressing exigency. Worcester City

Missionary Society v. Memorial Church, 186 Mass. 531, 539 ; Gary Library

v. Bliss, 151 Mass. 364; Winthrop v. Attorney General, 128 Mass. 258;

Harvard College v. Society for Theological Education, 3 Gray, 280 ; Fel-

lows v. Miner, 119 Mass. 541 ; Baker v. Smith, 13 Met. 34, 41 ; Trustees of

Smith Charities v. Northampton, 10 Allen, 498, 501, 502; Jackson v.

Phillips, 14 Allen, 539, 591, 592; Morville v. Fowle, 144 Mass. 109;

Attorney General v. Boultbee, 2 Ves. Jr. 380, 387 ; Attorney General v.

Hartley, 2 Jac. & W. 353, 382 ; Attorney General v. Earl of Mansfield, 2

Russ. 501, 520; Attorney General v. Whitchurch, 3 Ves. Jr. 141;

Attorney General v. Whiteley, 11 Ves. 241 ; Attorney General v. Dedham
School, 23 Beav. 350, 357.

The donor's intention as expressed in his will must be carried out, and
if there is any question as to the meaning of his words in that instrument

the doubt should be resolved. From statements made at the hearings, I

believe that all desire to see Mr. Brigham 's will carried out exactly as he

intended it should be. I am of the opinion that the court ought to be

called upon to interpret the will as to the meaning of the words defining

the cases to be cared for and supported at this hospital.

It has been suggested by counsel for the hospital that any resort to

the court would injure the institution in the eyes of the public and cause

it inestimable damage. If the matter were submitted to the court by the

Attorney General, I do not believe that any serious injury would result

to the hospital. I am of the opinion, however, that the corporation itself,

as a trustee of the charity, might properly file a petition for instructions

concerning this matter, and thus avoid any possible public criticism.

If a trustee is uncertain as to his duties, he may petition the court for

instructions. Drury v. Natick, 10 Allen, 169, 175. A petition of trustees

will lie for instructions as to whether a proposed plan for the adminis-

tration of the trust conforms to the requirements of the trust instrument.

Harvard College v. Attorney General, 228 Mass. 396. I suggest that the

corporation, as trustees, move in this matter upon their own initiative.

2. The Admission of Children:

The Corporation Counsel criticises the hospital for admitting children

under sixteen. I think it is clear that the testator never intended to

establish a children's hospital, but I think it is equally clear that he did

not intend to bar them entirely. The number of children to be admitted
must, of course, be left to the judgment and discretion of those in control

of the hospital, and so long as it does not clearly appear that those in

charge have abused that discretion, the Attorney General should not

interfere.

3. Interpretation of the Words "Citizens of Boston."

It is contended by the city that others than "citizens of Boston" have
been admitted to the hospital, in violation of the provision of the will.
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It is contended by the hospital that the testator employed he word '

' citi-

zen '

' to mean those persons who either voted in Boston or those who had
a permanent intention of residing there. The city contends it was used
to mean a citizen of the United States who was domiciled in Boston. I

am of the opinion that the term was employed to mean one '

' domiciled
'

'

in Boston. I find that the hospital has made an honest effort to limit

those admitted to those who were domiciled in Boston. The determina-
tion of this question is often a difficult one, and errors in this respect

have undoubtedly occurred. There are doubtful cases where the hospital

may have been deceived as to the domicil. The Attorney General asks

and expects the hospital authorities to make careful inquiry as to the

domicil of the applicant, and to make an honest effort to confine the ad-

missions to those domiciled in Boston. If a petition is filed for instruc-

tions as to the interpretation of the will, as suggested above, it would
seem wise to submit this "citizen" question also to the court for instruc-

tion.

4. The Degree of Indigency.

The city claims that persons were admitted to the hospital who were
not '

' without necessary means of support and are incapable of obtaining

a comfortable livelihood," etc. I think it is clear that the testator did
not intend to confine the admissions to paupers. I do not believe the

testator meant to exclude the person who had accumulated and saved
a few hundred dollars, or even the person who had acquired a modest
home. I do not believe that the will should be construed so that the

person who had saved a few hundred dollars or acquired a modest home
should first consume his small holdings before he could be admitted. It

is always a difficult matter to know where to draw the line between those

who are and those who are not without necessary means of support and
incapable of obtaining a comfortable livelihood, but I do find that

the hospital has made an honest effort to admit only those who are

without necessary means. If there are doubtful cases which have been
admitted, they have been admitted through error of judgment or by
reason of the hospital having been deceived. There has been no serious

dereliction in this respect.

5. The Pay Ward.

The city charges that the corporation is maintaining a hospital more
for the accommodation of the rich and well-to-do than for the city's

poor. This charge I find is unfounded. The maintenance of the pay
ward, which undoubtedly is used by the well-to-do, is not open to criti-

cism. It is legal and, in my opinion, unobjectionable. It appears that

the pay ward is and has been run for profit, and profit has been made
which has been used for the free ward. In short, the pay ward is run
to make up a deficit in the free ward.

6. Examination Preparatory to Admission.

The city criticises the manner in which patients are admitted. I find

that the present scheme of admission is not open to objection or criticism.

In the early days of the hospital each case was passed on by the board of

directors. Later a social worker was employed, who investigates each
case and reports to the chief of staff and superintendent, and they in

turn refer the case to a committee, which committee makes its recommen-
dation to the board of directors. I find that this scheme does not differ

from that followed by other reputable hospitals.
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7. Payment by Free Patients.

The city charges that patients in the free ward are required to pay.

I find that none of the patients in the free ward are required to pay,

as claimed by the city. I do find that, in some instances, they have been

permitted to pay, which, in my opinion, is unobjectionable ; on the con-

trary, it is commendable, if thereby the patient retains in a larger

measure his or her self respect.

8. The Charge of Favoritism.

The city charges the corporation with favoritism by permitting only

certain physicians the privilege of using the pay ward. It appears that

a large percentage of the doctors sending in cases to the hospital are

located in the same building on Marlborough Street, with the same secre-

tarial service. But I find that any reputable physician who chooses to

use the hospital may do so. In my judgment, the charge of favoritism

is unfounded.
9. Cost Per Capita.

The city has charged that the cost per patient of those in the free ward
is too high. This the city would show largely by a comparison with
Long Island. The comparison, however, is of little assistance. It is

obvious that the larger number of patients at Long Island must of itself

make the per capita cost at that institution considerably lower. The
original investment in the plant of the Brigham Hospital is another
reason why the per capita cost there is larger. The work at the two
institutions is quite different ; that at Long Island is primarily an alms-

house, where, by reason of the very necessities of the situation, the com-
fort of the patients and the standard of care must be reduced to the

most economic basis possible. The cost per capita at the Brigham Hos-
pital compares favorably with other hospitals. From the evidence there

is no ground for criticism. It might be that if the "chronic" cases

were of an incurable nature the cost would be less per capita, but there

is no evidence that this would be so.

10. The Character of the Hospital Structure Itself.

The city claims that the plant is too elaborate and too expensive. If

that is so, then the trustees under the will are primarily responsible,

and not the corporation. The original construction and design of the

building were under the supervision of men designated by the testator.

The officers of the corporation are not responsible for the pretentious

structure now standing on Parker Hill. It was built by another group
of men and turned over to the corporation in 1914. On this point there

is no occasion for the Attorney General to act.

11. Rentals From Federal Government.

The city charges that a rental received from the United States Govern-
ment is not properly expended. The amount received from the United
States is treated by the corporation as capital, and only the income there-

from is expended, except that the fund may be drawn upon, when
necessity requires, to take care of any deficit. I am of the opinion that

such treatment of the rental is wise. The counsel for the corporation, at

page 730 of the record, said: "To suddenly increase the number of

patients because of a windfall of that character, which within a few



182 P.D. 12.

years was certain, if that was done, to be expended, leaving the hos-
pital operating on a larger scale than it could permanently maintain
and having undertaken responsibilities toward a lot of poor people
which it was certain to be unable to keep up, would have been a most
unwise course for the corporation to have followed." In handling the
rent money received from the Federal government in the way they have,
the corporation members, as fiduciaries, have exercised their discretion

in a sound manner.

12. Trustees' Failure to File Probate Accounts.

The suggestion that the trustees under the will of Robert Breck Brig-

ham have failed to file annually their account is a matter which does not

concern the hospital corporation, for there is no testimony from which it

may be inferred that such failure is the result of collusion between the

trustees and the hospital authorities. The matter of filing accounts by
said trustees, the Attorney General will consider apart from this inquiry.

13. Trustees' Purchase and Sale of Real Estate.

The further suggestion that the trustees under the will acted unwisely

in the sale and purchase of real estate belonging to the said estate, if

true, is not a matter for which the hospital corporation is responsible or

for which it is answerable. Here, too, there is no testimony from which
to infer that there was any collusion between the trustees and the

hospital. This is a matter which the Attorney General will consider

apart from this inquiry.

I have passed upon all the important questions of fact and law raised

by counsel in this case. Upon all the evidence presented and upon my
own investigation, I find that no substantial wrong is being done to the

public. On the contrary, I find that the respondents are doing a work
of mercy that is a credit to the medical profession and to the city of

Boston.

As to whether the corporation is technically within its legal rights in

handling "chronic" eases and admitting others than citizens of the

United States domiciled in Boston, I have suggested that the corporation

might properly ask to be instructed.

I am of the opinion that the bringing of an information, as asked for,

would not accomplish any useful purpose. The application is therefore

refused.

Jay R. Benton, Attorney General.

A. Perry Richards, Of Counsel.

E. Mark Sullivan, Corporation Counsel.

Samuel Silverman, Assistant Corporation Counsel,

City of Boston,

For the Petitioners.

Arthur D. Hill,

Richard H. Wiswall,
For the Respondents.
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EULES OF PEACTICE
In Interstate Rendition.

Every application to the Governor for a requisition upon the executive

authority of any other State or Territory, for the delivery up and return of

any offender who has fled from the justice of this Commonwealth, must be made
by the district or prosecuting attorney for the county or district in which the

offence was committed, and must be in duplicate original papers, or certified

copies thereof.

The following must appear by the certificate of the district or prosecuting

attorney :

—

(a) The full name of the person for whom extradition is asked, together with

the name of the agent proposed, to be properly spelled.

(b) That, in his opinion, the ends of public justice require that the alleged

criminal be brought to this Commonwealth for trial, at the public expense.

(c) That he believes he has sufficient evidence to secure the conviction of

the fugitive.

(d) That the person named as agent is. a proper person, and that he has no
private interest in the arrest of the fugitive.

(e) If there has been any former application for a requisition for the same
person growing out of the same transaction, it must be so stated, with an
explanation of the reasons for a second request, together with the date of such
application, as near as may be.

(/) If the fugitive is known to be under civil or criminal arrest in the

State or Territory to which he is alleged to have fled, the fact of such arrest

and the nature of the proceedings on which it is based must be stated.

(g) That the application is not made for the purpose of enforcing the collec-

tion of a debt, or for any private purpose whatever; and that, if the requi-

sition applied for be granted, the criminal proceedings shall not be used for any
of said objects.

(h) The nature of the crime charged, with a reference, when practicable,

to the particular statute defining and punishing the same.
(i) If the offence charged is not of recent occurrence, a satisfactory reason

must be given for the delay in making the application.

1. In all cases of fraud, false pretences, embezzlement or forgery, when made
a crime by the common law, or any penal code or statute, the affidavit of the
principal complaining witness or informant that the application is made in good
faith, for the sole purpose of punishing the accused, and that he does not desire

or expect to use the prosecution for the purpose of collecting a debt, or for
any private purpose, and will not directly or indirectly use the same for any
of said purposes, shall be required, or a sufficient reason given for the absence
of such affidavit.

2. Proof by affidavit of facts and circumstances satisfying the Executive that

the alleged criminal has fled from the justice of the State, and is in the State
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on whose Executive the demand is requested to be made, must be given. The
fact that the alleged criminal was in the State where the alleged crime was
committed at the time of the commission thereof, and is found in the State

upon which the requisition was made, shall be sufficient evidence, in the absence

of other proof, that he is a fugitive from justice.

3. If an indictment has been found, certified copies, in duplicate, must accom-
pany the application.

4. If an indictment has not been found by a grand jury, the facts and cir-

cumstances showing the commission of the crime charged, and that the accused

perpetrated the same, must be shown by affidavits taken before a magistrate.

(A notary public is not a magistrate within the meaning of the statutes.) It

must also be shown that a complaint has been made, copies of which must
accompany the requisition, such complaint to be accompanied by affidavits to

the facts constituting the offence charged by persons having actual knowledge
thereof, and that a warrant has been issued, and duplicate certified copies of

the same, together with the returns thereto, if any, must be furnished upon an
application.

5. The official character of the officer taking the affidavits or depositions, and
of the officer who issued the warrant, must be duly certified.

6. Upon the renewal of an application,— for example, on the ground that

the fugitive has fled to another State, not having been found in the State on
which the first was granted,— new or certified copies of papers, in conformity
with the above rules, must be furnished.

7. In the case of any person who has been convicted of any crime, and escapes
after conviction, or while serving his sentence, the application may be made by
the jailer, sheriff, or other officer having him in custody, and shall be accom-
panied by certified copies of the indictment or information, record of conviction

and sentence upon which the person is held, with the affidavit of such person
having him in custody, showing such escape, with the circumstances attending
the same.

8. No requisition will be made for the extradition of any fugitive except
in compliance with these rules.

t*


