
Public Document No. 12

2ty? fflmtwummealtlj of Uteflarljuflrttfl

REPORT

ATTORNEY GENERAL

Year ending November 30, 1926

Publication op this Document approved bt the Commission on Administration and Finance



• •*<* v.^Y



Public Document No. 12

&e Commontoealtl) of Massachusetts

REPORT

ATTORNEY GENERAL

Year ending November 30, 1926

Publication of this Document approved bt the Commission on Administration and Finance

825. 3-'27. Order 8520



Cfjc Commontoealtf) of ^assacfmisetts

Department of the Attorney General,
Boston, Jan. 19, 1927.

To the Honorable Senate and House of Representatives.

I have the honor to transmit herewith the report of the Department

for the year ending November 30, 1926.

Very respectfully,

JAY R. BENTON,
Attorney General.



C&e Commontoealti) of a^assadbusctts

DEPARTMENT OF THE ATTORNEY GENERAL,
State House.

Attorney General.

JAY R. BENTON.

Assistants.

Alexander Lincoln.

Joseph E. Warner.
Lewis Goldberg. 1

A. Chesley York.

James H. Devlin. 2

Roger Clapp.

Charles F. Lovejot.
Melville Fuller Weston.

Alfred R. Shrigley.

Jacob L. Wiseman. 3

Chief Clerk.

Louis H. Freese.

Cashier.

Harold J. Welch.

i Resigned February 2, 1926. » Resigned November 10, 1926. » Appointed March 18, 1926.



STATEMENT OF APPROPRIATIONS AND EXPENDITURES

For the Fiscal Year.

General appropriation for 1926 "... $93,000 00

Appropriation for small claims, St. 1925, c. 211 5,000 00

Appropriation for 1925, unexpended balance brought forward . . 6,074 95

Special appropriations

:

Legal services, National Bank Tax Litigation .... 18,564 10

Publication, Opinions of Attorneys General, 1921-1924, Resolves

of 1926, c. 46 4,000 00

$126*639 05

Expenditures.

For salary of Attorney General $8,000 00

For law library 508 50

For salaries of assistants 34,425 15

For clerks 7,886 50

For office stenographers 6,920 42

For telephone operator 992 90

For legal and special services 5,912 00

For office expenses and travel 3,578 89

For court expenses 14,524 31

For small claims , 2,123 70

For National Bank Tax Litigation 18,564 10

Total expenditures $103,436 47



C&c Commontoealtf) of S@a00aci)U0cttg

Department of the Attorney General,
Boston, Jan. 19, 1927.

To the Honorable Senate and House of Representatives.

Pursuant to the provisions of section 11 of chapter 12 of the Gen-

eral Laws, I herewith submit my annual report.

The cases requiring the attention of this Department during the

year ending November 30, 1926, to the number of 10,456, are tabulated

below

:

Corporate franchise tax cases . . 1,654

Extradition and interstate rendition 326

Grade crossings, petitions for abolition of 56

Indictments for murder 43

Land Court petitions 361

Land-damage cases arising from the taking of land by the Department

of Public Works 41

Land-damage cases arising from the taking of land by the Metropolitan

District Commission 50

Land-damage cases arising from the taking of land by the Department of

Mental Diseases __ . .
• 4

Land-damage cases arising from the taking of land by the Pilgrim Ter-

centenary Commission 1

Miscellaneous cases arising from the work of the above-named commis-

sions 57

Miscellaneous cases 1,565

Petitions for instructions under inheritance tax laws 38

Public charitable trusts 200

Settlement cases for support of persons in State hospitals .... 72

All other cases not enumerated above, which include suits to require the

filing of returns by corporations and individuals and the collection of

money due the Commonwealth 5,988
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Capital Cases.

Indictments for murder disposed of during the year 1926:

Berkshire County. — In charge of District Attorney Charles H.

Wright: Chester Darling.

Middlesex County. — In charge of District Attorney Arthur K. Read-

ing: Yincenzo Bruzzese, John J. Devereaux, Edward J. Heinlein,

John J. McLaughlin, Robert L. C. Shafer, Robert A. Smith, Richard

Stewart, Jerry Gedzium, Francisco A. Ferraro, Giovanni Ierardi, Car-

mine Lo Priore, Pelino Presutti, Donald Mark Ferguson, George C.

Farley, Charles Henry Slyvert and William C. Moir.

Norfolk County. — In charge of District Attorney Winfield M. Wil-

bar: Stanislaw Kwistkowski and John E. Mackenzie.

Plymouth County. — In charge of District Attorney Winfield M.
Wilbar: George Abrahams, Napoleon J. Cooke and Joseph Silipo.

Suffolk County. — In charge of District Attorney Thomas C. O'Brien:

Sabatino Troisi, Rose Candia, Francesco Espisito, Ciro Scherma,

Charles H. Tupper, Stanley V. Toothacher, Albert DeShone, Robert

Sambursky, Yincenzo Carioti, Peter Carioti and Ralph Cacciaputi.

The following indictments for murder are pending:

Berkshire County. — In charge of District Attorney Charles R. Cla-

son: Louis Mercier, Luther Todd and Mary Todd.

Bristol County. — In charge of District Attorney William C. Crossley:

Dan Kaminski.

Hampden County. — In charge of District Attorney Charles R.

Clason: Michael Fiorentino, Thomas Kosier, Richard C. Bearse x and

Trisa S. Nascimbeni. 1

Middlesex County. — In charge of District Attorney Robert T. Bush-

nell: Herbert J. Gleason.

Norfolk County. — In charge of District Attorney Winfield M. Wil-

bar: Celestino Madeiros, Nicola Sacco and Bartolomeo Yanzetti.

The Administration of Criminal Justice in Massachusetts.

The past eighteen months have been prolific with widespread activity

not only in this Commonwealth but throughout the country on the

part of citizens, State legislatures and bar associations in an effort to

correct the grave defects that exist in the administration of criminal

justice and to arrest the dangers that menace the safety, lives and

property of our citizens.

It is a matter of no importance in this connection to determine

1 Committed to State Hospital.
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whether or not there was or is at the present time a "crime wave".

It is sufficient to say that the statements of crime in our daily news-

papers are a challenge to action. Neither is it necessary to attempt

to determine the causes of the present crime situation. Every con-

ceivable cause has been assigned to account for the many crimes of

violence that are being committed mainly by comparatively young

men.

One of the leading crime commissions of the country has listed the

causes as argued before it. They report that "by some the World War
is held largely responsible for the increase of crime, but this view is not

tenable. Other causes assigned are the great mass of unenforceable

laws; the decrease in social and moral responsibility on the part of

the people generally; the ease and facility with which persons can

obtain the tools of criminals — the pistol and the automobile; the

waning of religious faith; the breaking up of home life; the lessening

of responsibility of the family; the modern doctrine of 'self expres-

sion'; the departure from the old doctrine of discipline; the cultiva-

tion of the criminal in the popular press and in fiction; the influence

of moving pictures in similar fashion; the hip flask; narcotic drugs;

the alien strain in our population; the display of great wealth; the

automobile, permitting freedom of movement; the Bedouin life ex-

istence of the modern American and his greater mobility; excessive

work; insufficient work; childhood complexes; the coddling of the

criminal; glandular defects; brain lesions; urban conditions of living;

the jazz existence; sentimentalism; the failure to enforce laws; and

others too numerous to mention."

But whether the serious situation last year was properly defined as

a "crime wave" or not, and whatever the causes for the type of present

day crime may have been, there was a positive public demand that

something be done. The force of this public demand in regard to the

better administration of the criminal law was reflected nowhere more

strongly than in the Legislature last year. Approximately one hundred

crime bills were filed with the General Court, during the first week in

March public hearings were held before the Joint Committee on the

Judiciary, and at that time public officials interested in the problem as

well as private citizens gave their views on the general situation and

on the bills under consideration. As a result several bills were re-

ported out of the committee and later enacted into law. The more

important enactments were the following:

A. An act making it mandatory in murder and manslaughter cases

and in other felony cases, by order of the justices of the Superior
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Court, to certify a transcript of the evidence to the Supreme Judicial

Court. The effect of this act is to eliminate the vast delay (some-

times years) usually involved in agreeing upon a bill of exceptions in

important criminal cases. Heretofore, in some cases, the delay has

been of such an extent as seriously to impair, if not to destroy, the in-

fluence of conviction and sentence.

Recently I made a study of all the criminal cases argued before the

Supreme Judicial Court of Massachusetts from March 1, 1920, to

March 1, 1926, and ascertained the total number of months elapsing

between the date of the indictment or complaint and the decision of

the Supreme Court. The number of criminal cases appealed to the

Supreme Court, and the decisions rendered in this period, was 106, and

the average time between the issue and the final decision was 19

months and 2 days, or an average of over a year and a half. During

this period there were seven murder cases argued upon exceptions, and

the average time from the date of the indictment to the decision was

39 months and 20 days. Such delays tended to decrease the general

respect of the community for law. This act will do much to correct

the situation.

B. An act further regulating the matter of bail in criminal cases.

This act defines what persons shall be deemed to be professional

bondsmen, provides that they shall be governed by rules established by

the Superior Court, and in other ways attacks certain evils that ex-

isted heretofore in the matter of bail.

C. An act which permits the court to amend complaints and in-

dictments in relation to allegations as to which the defendant would

not be prejudiced in his defense. This may be done upon the motion

of the district attorney or other prosecuting officer.

Heretofore a defect in the form of an indictment in some cases

meant long legal battles before or during the trial, sometimes resulting

in the discharge of the defendant regardless of his guilt, thus necessi-

tating the return of a new indictment. This involved needless expense,

and delay in some instances meant the defeat of justice, prevented

conviction and punishment from acting as a deterrent, and tended to

bring the administration of justice into disrepute.

D. An act which empowers the judge to strike from the jury list

the names of persons who have been convicted of any felony or any

offense punishable by imprisonment in a jail or house of correction for

more than one year.

E. An act cutting the number of peremptory challenges of jurors

available to defendants in trials for murder and certain other offenses

from 22 to 12.



P.D. 12. 9

A peremptory challenge is an objection to a juror for which no

reason need be given, but upon which the court must exclude him.

Under the old system, because of the needlessly large number of chal-

lenges, it was always necessary in robbery and capital cases to draw

from two to five times as many jurors as in ordinary cases.

The system meant considerable unnecessary expense to the counties

and frequently enabled defendants to prevent the most suitable men
from serving on the jury.

F. An act relative to the arrest of persons while on probation.

G. An act relative to probation, suspended sentences, and filing of

complaints in the district courts.

H. An act relative to the criminal records of offenses against the

laws of the Commonwealth.

This act requires courts to obtain criminal records of certain prison-

ers before fixing the amount of bail, requires probation officers to in-

vestigate criminal cases and inform the court as to prior criminal prose-

cutions of the defendants. It further requires the courts to obtain

information as to prior criminal prosecutions of defendants before

disposing of criminal prosecutions.

I. An act which requires the district attorney to move for sentence

not later than seven days after plea of guilty or after a verdict of

guilty in cases of felonies not punishable by death, and where no

question of law has been reported for decision by the Supreme Judicial

Court.

J. An act increasing the punishment for non-appearance of a person

duly summoned as a witness in a criminal case.

Heretofore a witness duly summoned to appear and testify and

who failed to attend could be punished by a fine of not more than

twenty dollars. This has been increased to a fine of not more than

two hundred dollars, or by imprisonment for not more than one

month, or both.

K. An act providing that the court, on motion of the district at-

torney, may order the trial of any specific case of crime to take pre-

cedence over all other cases.

Seventy-two years ago the Legislature provided that a certain class

of cases should be given precedence. This statute had, in many in-

stances, effectively blocked the district attorneys from trying very im-

portant criminal cases which ought to have been tried at once. This

situation has been cured.

Many of the serious defects that existed in our criminal procedure

and statutes have thus been corrected, but the crusade of the law-

abiding against the organized business of crime is not completed by
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the passage of a few laws. Just as eternal vigilance is the price of true

liberty, so eternal vigilance is the only assurance that the administra-

tion of criminal law in this Commonwealth shall be made simple, trials

speedy and punishment certain and effective.

The battle against crime is not the work of a moment. It requires

a breadth and range of study and investigation not comprehended by

the pressing of a button, the waving of a magic wand or the stroke of

a pen. That is why last year I recommended the establishing of a

commission to make a continuing survey of criminal justice in the

Commonwealth; to study the causes of crime and factors in the ad-

ministration of criminal justice, and to make recommendations based

on scientifically ascertained facts. I feel just as strongly on this propo-

sition now as I did a year ago, and I renew the recommendation.

It is an inefficient method for the Commonwealth to leave the study

of the administration of criminal justice and the formulation of sug-

gestions for its development almost entirely to the casual interest and

initiative of individuals. The most satisfactory method of attacking

the problem is through the creation of a continuing commission similar

to our Judicial Council, representative of the best citizenship of the

community, and equipped to find facts, to interpret them, to formulate

a program of action based upon them, and to file annual reports with

the Legislature for its consideration and action. Such a commission

should be public rather than private, because a commission organized

by the Legislature will command wider attention and more immediately

influence public opinion. In addition, sources of information inacces-

sible to a private commission can be commanded by a State commis-

sion clothed with the usual powers of such public investigating agencies.

As I pointed out last year, such a commission should not consist en-

tirely of lawyers because a number of the factors involved in the gen-

eral problem are not legal in character. I therefore recommend the

establishment by the Legislature of a crime commission authorized to

conduct a continuous study of the crime situation in Massachusetts,

to consider the subject matters of prevention of crime, and to examine

the procedure, methods and agencies concerned with the detection of

crime, the prosecution and trial of persons accused of crime, and the

punishment, treatment and pardon of convicted persons, and all other

matters which have relation directly or indirectly with the administra-

tion of criminal justice in Massachusetts.

In my judgment, a thorough survey and an intelligent study of

criminal procedure and of the penal statutes over a period of years will

soon result effectively in the cutting of legal red tape, and the elimi-
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nation of unending delay through the result of technical defenses and

the dilatory tactics as practised today, all to the great end that the

rights of the public, which seem so often lost sight of, shall be fully

protected, while yet assuring to the accused the complete safeguarding

of his constitutional rights.

Unifying Police Departments of Metropolitan Boston.

Last year I advanced the proposition that the police departments of

the forty cities and towns that make up Metropolitan Boston should

be unified, co-ordinated and vigorously supervised. The Joint Com-
mittee on the Judiciary reported a resolve providing for an investiga-

tion by the Department of Public Safety relative to this matter. The
House Ways and Means also passed favorably upon the proposition,

but when it reached the Senate Ways and Means, the resolve received

an adverse report. I renew the recommendation this year because in

my judgment it is not good business, that is, so far as the law-abiding

part of our population is concerned, to have this large metropolitan

community, with a population of nearly two million people, policed by

forty separate and distinct police forces.

I also suggested the installation of a central broadcasting station for

police use so that police orders and information could be communi-

cated simultaneously and instantly to sub-stations. Good roads and

high-powered cars have made the escape of criminals far more easy

than was the case before the advent of good roads and automobiles.

In a half or three-quarters of an hour a person can come into the

Metropolitan District of Boston, commit a crime and escape before the

alarm can be spread by present methods. When a criminal adopts

this method of escape we should determine whether the present system

of police communication is adequate to meet the conditions. It would

be interesting to ascertain just how long it would take to notify by

telephone all the police stations of our forty cities . and towns of a

crime committed in one of them and to give descriptions of the crimi-

nals and the high-powered automobile in which they were escaping.

If the use of the radio in its present development is not feasible, then

the printing telegraph system should be availed of. Los Angeles,

Chicago and San Francisco have already employed such a system for

the capture of criminals and the spreading of alarms. One police offi-

cial where such a system has been installed has this to say:

The need for speed and accuracy in transmitting orders or information from

headquarters to each of our thirty-seven districts (up to thirty-five miles away) is
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obvious. Up to about three years ago messages were transmitted by telephone and

taken down in long hand. To transmit a message to all stations it was necessary

for the central point to call in seven district stations that in turn would call in the

stations under their control. The time required was considerable, especially in

emergencies, and mistakes and misunderstandings were bound to occur. We
installed a printing telegraph system consisting of one transmitting machine at

detective headquarters and a receiver at each of the thirty-seven district head-

quarters. One switch connects the transmitting machine to all thirty-seven

receivers so that with one operation orders can be communicated simultaneously

and instantly to every district headquarters in the city. As the messages are

printed in plain type there is no chance for misunderstandings. With this system

information that involves calling every station can be secured in five minutes

instead of the forty-five minutes formerly required.

The primary function of a government is to protect life and prop-

erty. It should protect itself against crime in a business-like way.

The old traditions which cling to the administration of criminal jus-

tice, and which have nothing to commend them save their age, should

give way to sensible and practical arrangements to reduce crime. To

allow our police to fall short of their full effectiveness for lack of

proper equipment is an unwise and expensive policy.

A State Central Criminal Identification Bureau.

I recommend the establishment in the Department of Public Safety

of a central bureau of identification of criminals. This recommenda-

tion is made so that there may be gathered together in one place and

made available for every agency dealing with criminals in the Com-

monwealth the records of the different cities and towns and institutions

throughout the State and also other State and Federal jurisdictions,

so disclosing promptly for their use the criminal's past history in every

other community.

The Pistol Menace.

The pistol is one of the greatest, if not the greatest, menace to the

peace of society today. It is the main reason why crimes of violence

are common today. The gunman must go. The demand of the hour

is for some means to be found by which the consequences of the use

of pistols by criminals can be made so dreaded that they will be

deterred from using them. The Governor's recommendation in his

recent message to you on this subject should have your early attention

and support. The deliberate use of a dangerous weapon in the attempt

or accomplishment of a crime should add very materially to the

measure of punishment to which the user would be subjected.
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But however drastic individual State laws may be in regard to this

matter, it is not going to be easy to accomplish real results while

there is still the opportunity for bringing in weapons by mail and on

the person over the borders of the State, and so long as the Federal

government and other States do not keep pace. Your Attorney

General is a member of the sub-committee on firearms regulation of

the National Crime Commission. This committee held an all-day

conference in New York City recently and meets again in Chicago

on January 28 and 29. Recommendations are now being drawn up

which, if enacted into law by Congress and the several State legisla-

tures, will go far toward deterring the commission of crimes by the

use of a pistol.

Authorizing the Court to Comment upon the Evidence.

In the Federal courts and in England, it is competent for the court

to comment on the evidence and to express an opinion thereon. This

right existed in Massachusetts about fifty years ago. The court's

view as to the evidence is not binding upon the jury, but is merely

advisory. This right of the court has operated in a very satisfactory

manner in the Federal courts and has been of great assistance to the

jury. It has enabled the jury to get a clearer view of the case and

better to comprehend the law applicable to the situation, as laid down

by the court. It seems to me that a judge in this Commonwealth

should be something more than a referee in a battle of wits. He should

guide and control an inquiry; he should have not only the right but

the absolute duty to give to the jury the assistance of an unbiased,

dispassionate mind to aid them in the consideration of the evidence.

In my judgment, the extension of the power of our judges with

reference to the analysis of and comment upon evidence is desirable.

Changes in the Criminal Law recommended at the Instance of the District

Attorneys.

In my first annual report I stated that the eight district attorneys

were administering their important offices honestly and with great

industry and loyalty to the Commonwealth. During the four years

of my administration the relations of the office with the eight prosecut-

ing officers have been most harmonious, and in this final report I

desire to express my appreciation of the ability, fidelity and earnest-

ness with which the several district attorneys have performed their

respective duties and responsibilities.



14 P.D. 12.

To bring about an increased efficiency in the administration of the

criminal law, and with a view to securing greater co-operation among
the district attorneys, each year a call has been issued for official

conferences, at which time opinions have been exchanged relative to

needed changes in the criminal law. Two such conferences were held

the past year, namely, on November 27 and December 18.

At the conclusion of our deliberations it was unanimously voted

to authorize me, on behalf of the district attorneys, to make the

following recommendations and suggestions:

A. District Court Judges sitting in the Superior Court.

The Judicature Commission in 1921 recommended the enactment of

a permissive statute enabling the Chief Justice of the Superior Court to

call to his aid justices of the district courts for the trial of jury cases,

which would provide the necessary means to relieve congestion of the

criminal docket without increasing the number of permanent judges.

Such an act was passed in 1923, and the district attorneys, at every

conference meeting since that time, have been unanimous in their

opinion that the calling of the district court judges has very promptly

and effectively resulted in relieving the congestion of the criminal

dockets. The deliberate congestion of cases in the Superior Court has

been practically swept away. More cases have been tried; more have

produced pleas of guilty when trial was found to be imminent; and

still more have not been appealed. There is a strong public demand
for speedy criminal trials. To let the practice of calling up justices of

the district courts come to an end now would be to bring back the

deliberate congestion of criminal cases, as referred to. It is most im-

portant that this statute should not be allowed to lapse on July 1,

1927, and the district attorneys recommend that it not only be con-

tinued in force, but that jurisdiction of the judges so called be properly

increased.

B. Bail in Criminal Proceedings.

Of the four hundred criminal cases that were specially investigated

by this department the first of last year, by far the greater percentage

of the cases involved issues and problems arising out of and incidental

to the admission of defendants to bail.

No general observations or recommendations are made on this sub-

ject at this time in view of the fact that the Judicial Council now has

this subject under consideration, and undoubtedly will file an exhaus-

tive report on this important matter later. The district attorneys do,

however, make one specific recommendation.
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Cases are not infrequent where persons who have become bail or

surety in criminal cases, and who have offered real estate as their

qualification for acceptance as such bail or surety, subsequently, while

the criminal cases are pending, dispose of or encumber the real estate

without notifying the court. Such an act, under St. 1922, c. 465, may
be punished by a fine or imprisonment. Criminal prosecution of the

bail or surety does not, however, satisfy the purpose of bail. There

ought to be additional legislation which would protect the Common-
wealth as far as possible in its monetary rights. It is, therefore, rec-

ommended that legislation should be enacted providing that where a

person or persons who qualified as surety or sureties in cases involv-

ing felonies by reason of the ownership of real estate, the officer taking

the bail shall file a certificate or caveat with the register of deeds for the

county where the real estate is located, the same to constitute a lien

upon such real estate, which shall not be discharged until final judg-

ment has been rendered in the case or the principal surrendered by
leave of court.

C. The Time within which a Motion for a New Teial mat be

FILED.

In 1922, to take care of a special situation in Suffolk County, the

Legislature passed an act which provides that "the superior court

may, at the sitting in which an indictment is tried, or within one year

thereafter, or, in capital cases, within said year or at any time before

sentence, upon motion in writing of the defendant, grant a new trial

for any cause for which by law a new trial may be granted or if it

appears to the court that justice has not been done, and upon such

terms or conditions as the court shall order." (See St. 1922, c. 508.)

It is recommended that this act be repealed and restated as formerly

contained in G. L., c. 278, § 29, which read as follows:

The superior court may, at the sitting in which an indictment is tried, or within

one year thereafter, upon motion in writing of the defendant, grant a new trial for

any cause for which by law a new trial may be granted or if it appears to the court

that justice has not been done, and upon such terms or conditions as the court

shall order.

D. Larceny of Property exceeding $2,000 in Value.

G. L., c. 266, § 30, provides for a penalty of not more than five

years in State Prison for larceny of property exceeding SI00 in value.

In a recent case a defendant was convicted of larceny of a huge sum
of money from a bank. The larceny wrecked the bank and caused
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great suffering to many depositors, yet the maximum penalty was only

five years in State Prison, the same penalty which might have been

imposed for larceny of property of $101 in value. While such cases

may not often arise, it is desirable that the statute should be so en-

larged as to meet such a situation. It is recommended that the statute

be amended so as to enable the court to impose a sentence of not more

than twenty years in State Prison for larceny of property which exceeds

$2,000 in value.

E. CONSPIKACY TO COMMIT A FELONY.

It is recommended that legislation be passed providing that a con-

spiracy to commit a felony shall be punished in the same manner

and to the same extent as an attempt to commit a felony.

Interstate Rendition.

The number of interstate rendition cases handled this year was 329,

an increase of 33 cases over the previous year. The number of rendi-

tion cases heard by this department is increasing each year. The

cases involve all manner of crimes from simple misdemeanor to murder.

The major portion of the fugitives returned to Massachusetts were

upon charges of desertion, non-support and abandonment. The

benefits derived in bringing back these erring husbands in the savings

to the community and the deterrent effect upon the community are

obvious.

There were 18 hearings given to fugitives sought by other States.

In all of these hearings the fugitive was represented by counsel. Some

of the hearings involved perplexing questions of law. In three in-

stances writs of habeas corpus were brought by the fugitives from

justice; in two instances the Commonwealth was sustained and the

third case is now pending before the Supreme Judicial Court.

The Commonwealth has honored all requests from other States.

In no case has the governor of any State refused to surrender the

fugitives from justice of Massachusetts upon the ground that the

papers accompanying the requisitions and passed upon by this de-

partment were not in proper form. The State of Florida, however,

has refused in two instances to return fugitives from the justice of Massa-

chusetts upon improper grounds, and the Commonwealth of Pennsyl-

vania has refused to honor the application for requisition in one case

because it considered the crime as too trivial.
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The Ponzi Case.

On February 26, 1925, Charles Ponzi was found guilty in the Su-

perior Court for the County of Suffolk upon four indictments, charging

larceny in several counts. On July 11, 1925, the Commonwealth

moved for sentence, and three of said indictments were placed on file,

and the defendant was adjudged a common and notorious thief under

G. L., c. 266, § 40, upon the remaining indictment, and was sentenced

thereon " to not less than seven nor more than nine years in the State

Prison." A stay of the execution of said sentence was granted, and

the defendant was admitted to bail with sureties in the sum of $10,000,

pending an appeal on exceptions to the Supreme Judicial Court. The

exceptions were overruled by the Supreme Judicial Court on May 28,

1926. On June 1, 1926, Ponzi failed to appear in court for confirma-

tion of sentence, was defaulted, and a warrant issued for his arrest.

Circulars containing a photograph and finger prints of Ponzi, requesting

his apprehension, were sent throughout the United States, Canada,

England, Mexico and Central America by this department.

Immediately following his default in the Superior Court for the

County of Suffolk, Ponzi, in disguise, shipped as a waiter at Tampa,

Florida, under the name of Andrea Luciana, on the "Sic Vos Non

Vobis", a ship under Italian registry, the ultimate destination of

which ship was Italy. The ship proceeded to Houston, Texas, where

Ponzi was recognized by a member of the crew, who notified the au-

thorities of that city. The ship, after leaving Texas, stopped at the

port of New Orleans in the State of Louisiana, where Ponzi was de-

tained by a sheriff from the State of Texas, who subsequently brought

him back to that State.

On June 29 Charles Ponzi was formally arrested in Houston, Texas,

under a warrant charging him with being a fugitive from justice. On

July 1 Ponzi sought his release from arrest by a petition for a writ of

habeas corpus addressed to the District Court of Harris County,

Texas, which petition alleged, in substance, unlawful arrest, kidnapping

and a violation of his rights as an Italian subject under a treaty exist-

ing between the United States and Italy.

A requisition was made by the Governor of Massachusetts upon the

Governor of Texas on June 29 for the surrender of the fugitive, and

Assistant Attorney General Shrigley, with Police Inspector John F.

Mitchell of this department and Police Inspector Henry M. Pierce of

the office of the District Attorney for Suffolk County, proceeded to

Texas, and the requisition was duly presented to Governor Miriam A.
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Ferguson on July 8. A hearing upon said requisition took place on

July 16 before the Governor at Austin, Texas, at which hearing Ponzi

was represented by counsel. A rehearing thereon was assigned by the

Governor for August 2, upon which day the requisition of the Gover-

nor of Massachusetts was duly honored, the executive warrant issued,

and the return of Ponzi to Massachusetts ordered. The hearing upon

the petition for a writ of habeas corpus was continued from time to

time to await the action of the Governor upon the requisition. This

petition was dismissed on August 5, after a hearing which lasted two

days.

An appeal to the Court of Criminal Appeals of Texas was thereupon

entered by Ponzi, and he was ordered remanded to the county jail

without bail, no bail being allowed under Texas statutes after the

executive warrant has issued for the return of a fugitive. On October

12 arguments were made before the Court of Criminal Appeals of

Texas, the Commonwealth of Massachusetts being represented by

Assistant Attorney General Shrigley. A judgment was entered by

that court on October 27, affirming the judgment of the District Court

for Harris County, and dismissing the appeal. On November 12 a

motion for a rehearing was filed by Ponzi before that tribunal, and

an ex parte hearing thereon took place on December 22. No decision

has yet been rendered.

Last October one Calcedonio Alviti purchased approximately one

hundred acres of land near Lake City in Florida. The property was

described by the Boston Better Business Commission as being reached

by a narrow, rough sand road and a picture of desolation and loneli-

ness, parts containing high dead pine stumps, with street signs planted

in the weeds. It was also further alleged that part of the property was

swamp land. This property was deeded by Alviti to the Charpon

Land Syndicate, a copartnership of Alviti and Ponzi. It was later

transferred to Ponzi, as trustee of the Charpon Land Syndicate. The

property was then plotted into small lots, and those interested started

disposing of it by a " 200 per cent profit in thirty days " scheme. The

scheme had features similar to Ponzi's international reply coupon sale

of 1920.

Alviti arrived in Boston on Sunday, January 10, and two days later

it came to my attention that Alviti was offering "units of indebted-

ness" of the Charpon Land Syndicate without his having complied

with the requirements of the " Blue Sky " Law relative to the sale of

securities. The State police were immediately sent to Alviti's Boston

office, and the offering for sale of the "units of indebtedness" was

stopped that afternoon. Subsequently a warrant was secured from the
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Municipal Court of the City of Boston, and Alviti was charged with

violation of the " Blue Sky " Law. He pleaded not guilty, and after trial

was found guilty by Judge Murray, and sentenced to six months. He
appealed and later came into the Superior Court, pleaded guilty, and

was fined $300.

Cattle Fraud Cases, so called.

During the summer it was brought to the attention of His Excel-

lency, and by him to this office, that certain frauds existed in obtaining

reimbursement from the Commonwealth for cattle condemned as

tubercular under the provisions of G. L., c. 129, § 33, as amended.

It was found that certain persons were using this statute (which was

passed in order to enable dairy farmers to have a clean herd of cows

and partially to help them to bear the burden of the loss of such cows

as were condemned) as a cover for profit-making schemes.

I assigned Assistant Attorney General Alfred R. Shrigley to assist

District Attorney Wright of Hampden County in a Grand Jury in-

vestigation. Mr. Shrigley being obliged to leave the State on another

important matter connected with this office, I assigned Assistant

Attorney General James H. Devlin, who continued the Grand Jury in-

vestigation with Mr. Wright. At the conclusion of that investigation

indictments were returned, which are still pending.

The matter was then taken up by District Attorney Emerson W.
Baker of Worcester, and Mr. Devlin assisted him in the Grand Jury

investigation there, and, as a result of the investigation, the Grand

Jury returned indictments in Worcester County also. These cases are

still pending before the courts of this Commonwealth, and I make no

further comment on them.

Judicial Salaries.

Seven years prior to the adoption of the United States Constitution,

Massachusetts put into its Constitution what has become the classic

statement of the American theory of the divisibn of governmental

powers. After directing that neither the legislative, executive nor

judicial branch of the government should encroach upon the func-

tions of the others, the provision ended with the statement: "To

the end that it may be a government of laws and not of men."

The stability of our system of State government depends to a great

extent upon the confidence and respect of the people for those who,

as judges, hold the scales of justice in their hands; depends upon the

character and the wisdom of these men. The ablest and the best of

our citizens and those most learned in the law are needed to fill these
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great positions of power and responsibility. It is not reasonable to

expect that men who have proved their worth in practice will surrender

incomes many times as great for the honor of a judgeship. We must

pay to our judges salaries more nearly commensurate with the worth
j

of the men called to the service or we shall have a less able judiciary

drawn either from mediocre members of the bar or from the class of

wealthy lawyers who can afford the inadequate salary in return for

the honor of the place. To accept either alternative is to have a lower
j

standard of service than the citizens of the Commonwealth are entitled

to have.

The salaries of the justices of the higher courts of the Common-

wealth are inadequate to the amount of work required and to the

dignity and importance of their offices. I think it is due not only to

the court but to the bar that the Attorney General should call the

attention of the Legislature to the matter. The fact that notwith-

standing the present scale of salaries His Excellency the Governor has

been fortunate thus far in having been able to obtain the services of

competent and able men for judicial positions does not dispose of nor

affect the question. There has been manifested already considerable

reluctance to accept positions on the bench on account of the salary of

the office. This should not be. The acceptance of judicial appoint-

ment ought not to involve a serious pecuniary sacrifice. The com-

pensation of those holding high judicial positions should be made more

nearly commensurate with the value and high importance of their

services.

Congested Conditions in our Court Houses.

It has come to my knowledge that immediate action is required to

provide sufficient accommodations for the courts in several of our

counties. Additional sessions which the present business requires can-

not, under existing conditions, well be attempted; and those sessions

now required by statute cannot be held with reasonable convenience.

The large increase in court sessions, and especially criminal sessions,

has resulted in a congestion in the court houses of one or two of our

larger counties, but a situation particularly exists in Suffolk County

which can be accurately characterized as critical. At the present time

the accommodations for the administration of criminal and civil justice

in Suffolk County are so inadequate as seriously to hamper and affect

such administration, and nothing short of additional accommodations

in the way of housing the courts in Suffolk can provide the relief that

is demanded. In my judgment, the matter does not permit of further

delay and remedial action should be taken at this session of the

Legislature.
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Daylight Saving Law.

In my last annual report I stated that the constitutionality of the

so-called daylight saving law of the Commonwealth had been attacked

in the United States District Court by a bill in equity, in which the

Attorney General and three other State officers were named as defend-

ants, and that the court had, after hearing and arguments, dismissed

the bill. The plaintiffs appealed directly to the United States Supreme

Court under a Federal statute permitting such procedure. Briefs were

filed and the case was argued in Washington last October. Immedi-

ately upon the conclusion of the argument Chief Justice Taft, speaking

for the court, stated that the construction of the statute urged by my
department, and adopted by the court below, was correct and that the

bill of complaint would be dismissed. Subsequently the Supreme

Court rendered a formal opinion dismissing the bill and sustaining the

various contentions made on behalf of the State officers. By this

decision litigation relative to the legality of the daylight saving law

is definitely ended.

Alpha Portland Cement Company Cases.

Last year I referred to a large number of petitions filed by both

domestic and foreign corporations, following the adverse decision of

the Alpha Portland Cement Company cases by the Supreme Court of

the United States and founded on the alleged invalidity of the Massa-

chusetts corporation tax law. The total number of such petitions was

801, and the total amount sought to be recovered was about eight

million dollars. In all these cases hearings were had before the Su-

preme Court on motion to dismiss or demurrer filed in behalf of the

Commonwealth, and in all of them final decrees have been entered

dismissing the petitions. In a few cases appeals were taken to the

Full Court and one case (The Celluloid Company v. Massachusetts)

was taken to the Supreme Court of the United States on writ of

error and petition for writ of certiorari. The petition was denied,

and the writ of error is now pending.

Railroad Rate Differentials.

The Maritime Association of the Boston Chamber of Commerce

has over a long period of time conducted before the United States

Shipping Board and before the Interstate Commerce Commission a

vigorous fight against the differentials now operating against the Port
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of Boston. In November of 1924 this office represented the Common-
wealth before the United States Shipping Board in support of the case

of the Maritime Association, which sought a rearrangement of the

fixed and arbitrary ocean freight rates in order that the inequities of

the rail differential might be corrected. At that time certain southern

ports were looking for rates which would further discriminate against

the Port of Boston and New England ports. The result of the hearing

was that, at least as to ocean rates, there was no revision to place

a greater burden on Boston and New England ports.

The Maritime Association, however, also brought a complaint before

the Interstate Commerce Commission against the Ann Arbor Railroad

Company and other roads seeking to abolish the rail differentials that

existed in favor of Philadelphia, Baltimore and Norfolk, which resulted

in Boston's getting no bulk cargo and losing its export business. The

Interstate Commerce Commission denied the petition, but suggested

that the railroads agree to equalize the rates on grain ex lake Buffalo.

The roads not so agreeing, the matter was then again brought before

the Interstate Commerce Commission, and hearings were held May
24, 25 and 26 of 1926. The Commonwealth was represented by

Assistant Attorney General James H. Devlin. The examiner recom-

mended to the Commission that the rates on grain ex lake Buffalo

to all the North Atlantic ports should be equalized. A petition for a

rehearing was filed, granted, a hearing held, and the final decision has

not yet been handed down. The Maritime Association, however, is

hopeful that the Commission will equalize the grain rates ex lake

Buffalo to all the North Atlantic ports, removing the rail differential

that Philadelphia, Norfolk and Baltimore now enjoy. It is felt that,

if that is done, Boston will regain its export business, as this bulk

grain for export will furnish a bottom cargo for vessels, and they

will call for it at the Port of Boston and take on our goods manu-

factured here, which now in most instances go to New York, for

overseas shipment.

The Billboard Cases.

The numerous suits brought by the outdoor advertising companies

to enjoin the enforcement of the rules of the Department of Public

Works for the regulation of billboards have occupied much of the time

of an assistant attorney general. The bill filed in the United States

District Court, and dismissed by that court because of the pendency

of the similar suit in the Supreme Judicial Court, was reinstated by a

decision of the Circuit Court of Appeals, which decision the United

States Supreme Court declined to review. No further steps have to
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date been taken in the Federal court, however. In the State court,

progress may be summarized as follows: The dismissal of the numerous

petitions for mandamus was obtained upon the ground that the issues

raised thereby as to permits for particular years had by lapse of time

become moot; the cases seeking review in certiorari have not as yet

been prosecuted by the complainants, who have placed their principal

reliance upon their several bills in equity; the equity cases have been

consolidated, and, together with a somewhat similar suit against the

town of Concord, have been referred to a master, before whom hearings

are now being had as speedily as is practicable. The final determina-

tion of these cases will take some time to reach, for they are compli-

cated and difficult and may require a vast amount of evidence upon

the facts as to the billboard situation in Massachusetts.

Initiative Petitions.

Under the provisions of article XLVIII of the Articles of Amend-

ment to the Constitution, initiative petitions, after being signed by

ten qualified voters, must be submitted to the Attorney General for his

consideration. If the Attorney General certifies that the measure is in

proper form for submission to the people, that it is not substantially

the same as any measure which has been qualified for submission or

submitted to the people within three years, and that it does not con-

tain subjects excluded from the popular initiative, it may then be

filed with the Secretary of the Commonwealth, but not otherwise.

Anderson v. the Attorney General.

In the above entitled case, argued and decided during the year just

past, an attempt was made to have reviewed upon certiorari the de-

cision of the Attorney General certifying that a certain initiative peti-

tion "sets forth a measure which is in proper form for submission to

the people; that it is not, either affirmatively or negatively, substan-

tially the same as any measure which has been qualified for submission

or submitted to the people within three years preceding the first

Wednesday in December next; and that it contains only subjects not

excluded from the popular initiative and which are related or which

are mutually dependent." In this, and the companion case of Ander-

son v. Secretary of the Commonwealth, in which it was sought by

mandamus to prevent the submission of the measure to the people, the

important decision was rendered that the exercise by the Attorney

General of the power with respect to such certification, conferred upon
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him by article XLVIII of the Amendments to the Constitution, was

not subject to collateral attack, nor, in the absence of bad faith, to

direct review in the courts.

Settlement of Small Claims against the Commonwealth.

Since the period covered by my last report forty-one claims have

been considered and disposed of under St. 1924, c. 395. Of this num-

ber twenty-five were allowed, representing a total of $3,161.70; fifteen

were heard and disallowed; and one was treated as dismissed for want

of prosecution by the claimant. In four matters the department co-

operated with the House Committee on Ways and Means, investigating

the facts and presenting reports upon the claims embodied in pending

bills.

Of the claims dealt with as above twenty-five arose from automobile

accidents; five from fires; three from injuries to State employees; two

from the expenditure of money by the claimants in dredging opera-

tions in Boston harbor, claimed to have been in reliance upon a pur-

ported understanding as to further dredging to be done by the State;

and one each from the following matters, — depredations of escaped

prisoners, depredations of foxes from a reservation, undue delay in

fencing along a new State road in accordance with award, personal in-

juries from defective steps, personal injuries from glass on boulevard,

personal injuries from pile of ashes on beach, interference with a

private drain, death of a seaman on board Nautical Training School

Ship, injuries received by a loyal officer during Boston Police strike,

and deposit of money by public administrator.

Public Charitable Trusts.

During the past year, the two suits relating to the management of

the Robert B. Brigham Hospital for Incurables, to which reference was

made in my prior report, were heard by the full bench of the Supreme

Judicial Court, and disposed of; the hospital corporation being in-

structed as to its duties under Mr. Brigham's will, in accordance, for

the most part, with the construction contended for by this office.

Litigation over the will of Lotta M. Crabtree is still in progress, a

long hearing having recently been had before the probate court, with

the executors opposing the claim of an alleged niece of Miss Crab-

tree to be entitled, as such, to contest the allowance of the will. The

contempt case against Ida M. Blankenburg, which grew out of earlier

matters in the Crabtree case, was heard by a justice of the Supreme
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Judicial Court, and later, upon certain issues, by the fuH bench, and

is as yet undecided.

The passing upon accounts of trustees for charitable uses, considera-

tion of proposed compromises of wills containing charitable bequests,

participating in suits of such trustees and of charitable corporations for

instructions, participating in litigation respecting the application cy pres

of charitable funds no longer able to be applied precisely upon the

terms of the original gifts, and like matters, have occupied a large

proportion of the time of one assistant.

Compulsory Automobile Insurance.

The Attorney General has been closely concerned with the prelim-

inary steps taken toward putting into effect the provisions of the Com-

pulsory Automobile Liability Security Act (Acts of 1925, c. 346 as

amended). Several advisory opinions requested by the Commissioner

of Insurance and the Department of Public Works were rendered with

relation to rate-making and other duties under Acts of 1925, c. 342,

essential to the proper operation of the law, as well as to the proper

interpretation of chapter 346. Five petitions were entered against the

Commissioner in the Supreme Judicial Court to review the rates es-

tablished by him. These were referred to a master and were tried by

Assistant Attorney General Roger Clapp. The cases are still before

the court.

The law requires that an assistant attorney general shall be one

of the three persons constituting the Board of Appeal, provided for

by chapter 346. The authority of this Board under the statute is

broad and the proper discharge of its duties of the greatest importance,

not only to the insurers and automobile owners but to the general

public. It has already rendered valuable service in making plain the

relative rights and duties of the insurance companies and of the car

owners. Mr. Clapp was designated as a member of the board and

serves thereon.

The Commonwealth's Claim for Expenses incurred by it in the Defense of

the United States at the Request of the President.

On October 14, 1861, the Secretary of State, William H. Seward,

addressed a communication to His Excellency John A. Andrew, Gov-

ernor of the Commonwealth at that time, calling his attention to the

defenseless condition of the coast of Massachusetts in case of a foreign

invasion. The communication read in part as follows:
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The President has directed me to invite your consideration to the subject of the

importance of perfecting the defenses of the State over which you preside, and ask

you to submit the subject to the consideration of the Legislature when it shall

have assembled. . . . The expenditures ought to be made the subject of confer-

ence with the Federal government. Being thus made with the concurrence of the

Governor for the general defense, there is every reason to believe that Congress

would sanction what the State would do and would provide for its reimbursement.

Should these suggestions be accepted, the President will direct proper agents of

the Federal government to confer with you and to superintend, direct and conduct

the prosecution of the system of defenses of your State.

The Commonwealth made the improvements necessary to strengthen

Boston Harbor and also to fortify the coast, but was obliged to borrow

the money, issuing five per cent twenty-year bonds for that purpose.

They were authorized by the Massachusetts Act of March 23, 1863,

and were made payable, principal and interest, in coin. After these

improvements were made, the Commonwealth presented a claim to

the Federal Treasury Department for reimbursement, which was dis-

allowed. Subsequently, however, in 1884, Congress passed an act pro-

viding as follows:

That the proper accounting officers of the Treasury Department be, and are

hereby, authorized and directed to examine the claim of the State of Massachu-

setts for expenses incurred and paid, at the request of the President and Secretary

of State, during the war, in protecting the harbors and strengthening the fortifica-

tions on the coast, . . . and report the amount to Congress.

Under the provisions of this act the accounting officers found that

the sum of §209,885.61 should be refunded to Massachusetts; said

amount not, however, including any interest which the State had paid

on this borrowed money.

When the Commonwealth presented its claim under the above-

mentioned act, it also asked reimbursement for the money which it

had paid for interest and premiums on this bond issue. This claim,

however, was disallowed by the Comptroller of the Treasury on the

ground that the Act of Congress authorized only the payment of the

amounts expended and made no mention of interest.

It appeared that the Massachusetts claim was precisely parallel to

that of the State of New York, which was decided by the Supreme

Court of the United States, 160 U. S., p. 598. This decision allowed

interest incurred and paid by such State in obtaining the money for

which reimbursement was allowed under another act. That this

decision was regarded by the Treasury Department as an authority



P.D. 12. 27

in support of this claim is shown by a letter of the Comptroller trans-

mitted to the Secretary of the Treasury in 1911, referring to the

Massachusetts claim, from which the following is an extract:

I see no reason -why the interest necessarily incurred and paid by the State on

the bonds issued for the coast defense should not be allowed as a part of the costs

incurred by the State in accordance with the decision of the Supreme Court in

the New York case.

As the money expended for coast defense was secured from bonds issued after

the act of the Massachusetts Legislature which provided for payment in gold or

silver coin of the interest and principal of all bonds hereafter issued, there was a

legal contract between the State and the holders of said bonds when issued for the

payment of principal and interest in coin. The additional cost of said coin was

therefore a part of the costs incurred by the State in the matter of the coast defense.

The amount of this claim is stated in a letter of B. F. Harper, audi-

tor, in a communication to the Secretary of the Treasury, under date

of January 11, 1911. Mr. Harper found that the total expense of

Massachusetts on account of interest and gold premium on bonds

issued for coast defense purposes was $233,885.82. He further stated:

The expense thus incurred by the State of Massachusetts for interest and gold

premium on its coast-defense bonds to the amount above stated is of the same

character as that paid by the State on its bonds issued in the year 1862 and reim-

bursed under the act of July 27, 1861.

Following the decision of the Supreme Court of the United States

mentioned above, many other States have presented claims of this

same nature which have been allowed by Congress.

In 1916 the Committee on Claims of the Senate reported that they

were of the opinion that Massachusetts should be reimbursed for this

interest, and recommended favorable action. Although a favorable

report was made by this committee having the bill in charge in the

Sixty-second Congress, it did not become a law.

In the Sixty-fourth Congress a bill was introduced, and passed, con-

ferring jurisdiction on the Court of Claims to adjudicate the claims of

Massachusetts. The case was presented to the Court of Claims, and

in April, 1917, the court rendered its decision.

A reading of the opinion of the Court of Claims discloses that,

although it was found that the money had been expended by Massa-

chusetts for the purposes stated, the conclusion was reached that there

was no act of Congress authorizing the court to render judgment for

the sum so expended by Massachusetts for interest and premium. In

the opinion the court said:
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We have been cited to no law of Congress promising to repay Massachusetts

any part of the money so expended by her, from which it follows that, however

generous and patriotic this action on the part of the State may have been, she has

no legal status in this court for the repayment of the same.

In 1921 the then Committee on Claims again reported favorably,

and stated in part as follows:

The decision of the court (the Court of Claims) was based upon a technical

construction, and your committee is of the opinion that had there been a law in

existence authorizing the payment of the money to Massachusetts, the court

would have rendered judgment in favor of the State. Justice and equity

would seem to demand the reimbursement of the State of Massachusetts for her

outlay made at the request of the President of the United States and for the

benefit and in the interest of the United States, and as there appears to be no law

under which payment can be made it is necessary for Congress to enact legislation

for the relief of the State.

Despite this favorable finding, the Sixty-sixth Congress did not pass

the necessary remedial legislation. Last spring the Senate passed a

bill providing for the reimbursement to Massachusetts of this sum

of $233,885.82. The matter was then heard before the War Claims

Committee, and the Attorney General appeared before the Com-

mittee on April 29, and argued the claim of Massachusetts. Repre-

sentatives Robert Luce and George R. Stobbs also entered their ap-

pearances and argued on behalf of the Commonwealth. The decision

was again adverse.

The claim of Massachusetts is a meritorious one, and I recommend

its vigorous prosecution by the incoming Attorney General, and ask

that he have the concerted aid of all the representatives from this

State now serving in Washington.

Centralization of the Law Business of the Commonwealth.

The first act purporting to define in detail the duties of the Attorney

General was St. 1832, c. 130. So long as the government of the Com-

monwealth was administered directly by its constitutional officers, the

Attorney General handled substantially all the law business of the

Commonwealth. Subsequently, however, there grew up the practice

of committing much of the administrative work of the government

to commissions. Gradually the practice grew of having the legal work

of such commissions handled by attorneys employed by them under

authority of the statutes creating such commissions. The attention

of the General Court was called to this anomalous condition of things
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by Governor Greenhalge. In his message to the General Court in

January, 1896, he recommended:

Reorganize and enlarge the law department of the Commonwealth, let the

Attorney General have compensation sufficient to command his whole time, fur-

nish the department with all the assistants or deputies necessary to perform

substantially all the law business of the Commonwealth in the way of advising

the several administrative departments or furnishing other legal assistance. In

this way more unity of system and of legal and consistent policy will be obtained

than by committing this responsibility and labor to a dozen or a score of attorneys

acting without reference to any general plan or purpose.

In consequence of the Governor's recommendation a statute was

enacted in 1896, which provided that all the law business of the Com-
monwealth should be conducted by the Attorney General or under

his direction. Under this act the Department of the Attorney General

became, under the direction of Mr. Knowlton, once more what it was

undoubtedly originally intended to be, the law department of the

Commonwealth having charge of its business.

In one of his annual reports to the Legislature Mr. Knowlton stated

that the wisdom of the act had been fully justified. "The law work",

he said, "being concentrated in one department and under one control

has been systematized and done more economically and to better ad-

vantage. The act commits the responsibility of the conduct of the law

business of the Commonwealth and of this department to an officer

chosen directly by the people of the Commonwealth, to whom he in

turn is responsible; and to that extent is in conformity with the

spirit of the Declaration of Rights, which asserts as a fundamental

principle of government that all power resides originally in the people

and that the officers of the government are at all times accountable

to them."

For over thirty years the law business of the Commonwealth has

been done by and under the control of the law department, carrying

out the recommendations of Governor Greenhalge, Attorney General

Knowlton and the mandate of the Legislature.

Recently it came to my attention, while examining the Griffenhagen

report, that there were a few instances where special counsel were

being placed in some of the State administrative departments. I

doubt if any such situation was contemplated by the Legislature, and

I am quite certain that it is not expedient. I recommend that if it

is necessary to have special counsel assigned to any of the State de-

partments, boards or commissions they be designated by the Attorney

General and subject to his control.
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A The Office of the Attorney General.

The office of Attorney General is of considerable antiquity. It

was one of the institutions of the common law brought to this country

by the early settlers, and its functions constituted a part of the body

of the common law generally recognized as a part of our jurisprudence.

The office was recognized as already in existence by the Province

Laws, 1693-4, c. 3, § 12.

The Attorney General is vested by the common law with a great

variety of duties in the administration of government. As the chief

law officer of the State he may, in the absence of some express legis-

lative restriction to the contrary, exercise all power and authority as

public interest may from time to time require. He may institute,

conduct and maintain all such suits and proceedings as he deems

necessary for the enforcement of the laws of the State, the preserva-

tion of order, and the protection of public rights. In addition to his

common law powers, many important functions, powers and duties

have been prescribed by the Legislature from time to time. The

more important are as follows:

The Attorney General appears for the Commonwealth, the Governor,

the Executive Council, the Secretary, the Treasurer and Receiver

General, the Auditor, and for State departments, officers, boards and

commissions in all suits and other civil proceedings in which the

Commonwealth is a party, or interested, or in which the official acts

and doings of said officers are called in question, in all the courts of

the Commonwealth, and in such suits and proceedings before any

other tribunal when requested by the Governor or by the General

Court or either branch thereof. All legal services required by such

officers, boards and commissions in matters relating to their official

duties are rendered by the Attorney General or under his direction.

He also consults with and advises the district attorneys in matters

relating to their duties, and if the public interest so requires he may
assist and appear for the Commonwealth in the trial of indictments for

capital crimes.

He is empowered to enforce the due application of funds given or

appropriated to public charities within the State, to prevent breaches

of trust in the administration thereof, and, if necessary, to prosecute

corporations which fail to make returns required by law.

He gives opinions upon questions of law submitted to him by the

Governor and Council, or by either branch of the General Court.
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He, or some person designated by him, upon vote of a legislative

committee, is required to appear before such committee and advise

it upon the legal effect of proposed legislation pending before it.

He may bring action in the name of the Commonwealth against

a corporation or any officer thereof, to restrain monopolies, discrimina-

tion in the sales of articles in common use, etc.

He may file with the Supreme Court informations in equity in order

to restrain by injunction corporations from doing business not au-

thorized by their charters.

He may institute, upon information given by the Commissioner of

Banks, prosecutions for violations of the banking law.

He may file informations in equity to recover the penalty imposed

by law upon any person who breaks up or removes a wrecked or

abandoned vessel without securing the required license from the

Department of Public Works.

He may institute and prosecute proceedings for enforcement of the

act which requires cities and towns receiving water from the Metro-

politan Water System to equip their water service with meters.

He approves town by-laws and zoning laws.

He passes in certain cases upon proposed settlements of taxes on

collateral legacies or successions or future interests in legacies or suc-

cessions, which may be effected by the Treasurer and Receiver General,

if the Attorney General approves.

He acts with the Commissioner of Corporations and Taxation in

recommending abatements by the Board of Appeal of unpaid and

uncollectable taxes assessed on the corporate franchises of domestic

corporations.

He passes upon instruments of conveyance of and titles to all land

purchased by the Commonwealth, notably for highways, reforestation

or experiment in forest management.

He may bring action against savings bank corporations which fail

to pay the fee required for examination and audit of their books by

the Commissioner of Banks in order to recover such fee.

He takes cognizance of all violations of law or of court orders which

affect the general welfare, including combinations in restraint of trade,

and institutes or causes to be instituted before the proper tribunal

criminal or civil proceedings to punish such violations.

He investigates, if the Governor so requires, the grounds of any

demand made by the authorities of another State for the extradition

of a fugitive from justice, or of any application made to the Governor
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for the extradition from another State of a fugitive from justice in this

State, and reports to the Governor all material facts, with an abstract

of the evidence, and, in case of a person demanded, with an opinion

as to the legality or expediency of complying with the demand.

His annual report to the General Court includes the cases tried

or argued or directed by him during the year, with suggestions and

recommendations as to the amendment and the proper and economical

administration of the laws.

With the approval of the Governor and Council, he prepares and

publishes such report of capital trials as he deems expedient for public

use.

He enforces the collection of money due on the bonds, notes and

securities listed in accounts transmitted to him by the Treasurer

and Receiver General under the provisions of G. L., c. 10, § 9.

If in his judgment the public interest requires, he may prosecute

informations or other processes against persons who intrude on the

land, rights or property of the Commonwealth.

He institutes in the name of the Commonwealth appropriate civil

proceedings or refers the cases to the proper district attorneys to

enforce the provisions of the corrupt practices act.

He assists the Board of Boiler R,ules in framing rules for the con-

struction, installation and inspection of steam boilers.

He enforces, at the relation of the Commissioner of Insurance, the

provisions of the insurance law.

He has the right to be present personally or by an assistant at the

deliberations of any grand jury, whenever his public duty seems to

him to require it.

He may, with the approval of the Chief Justice of the Superior

Court, call a special grand jury to hear such matters as he may
present.

He has authority, at the relation of the Department of Public

Utilities, to recover all forfeitures incurred by officers of municipal

light plants, gas and electric companies, who fail to file annual returns

as required by law.

He may, at the relation of the Commissioner of Corporations and

Taxation, bring actions. in contract against tax collectors to recover

taxes which remain uncollected at the end of two years from the

commitment of any warrant.

He is a member of the State board which decides whether or not

public necessity requires a right of way for access to any great pond

within the Commonwealth.
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He is required to investigate all claims against the Commonwealth
which may be presented to him, where there is no statutory authority

whereby the claimant may prosecute his claim by suit, at law or in

equity, or where no other mode of redress is provided by law.

He may, at the relation of the Commissioner of Insurance, proceed

in equity to restrain all violations of law by fraternal benefit societies.

The Constitution requires that all initiative petitions must be sub-

mitted to the Attorney General for his consideration. If the Attorney

General certifies that a measure is in proper form for submission to

the people, it may then be filed with the Secretary of the Common-
wealth.

He is required to determine whether or not applications for submis-

sion to voters of questions of public policy contain questions that are,

as a matter of law, those of public policy.

He is also, with the Secretary of the Commonwealth, required to

draft such questions in proper form for presentation upon the ballot.

He, or an assistant designated by him, is a member of the board of

appeal on motor vehicle liability policies.

He is required to prepare brief statements as to measures submitted

to the people under the initiative and referendum, which are printed

in pamphlet form and sent to all the voters in the State.

He designates a member of the board who passes upon the sale and

disposition of old and obsolete records, books and documents of the

Commonwealth.

He is required to proceed against county officers who fail to comply

with the provisions of the statute relative to the keeping of accounts.

At the relation of the Adjutant General, he is authorized to bring

an information in equity against any municipality failing to comply

with requirements of the law to provide armories and headquarters.

He is required to record in the registry of deeds certificates of revo-

cation of licenses of structures in Boston Harbor.

He is authorized to bring suit to recover forfeitures on bonds filed

in connection with the licensing of boxing matches.

Proceedings to enforce the law relative to the protection of the

Charles River from pollution are prosecuted by the Attorney General.

At the relation of the Division of Waterways, he is required to in-

stitute proceedings to enjoin or abate unlicensed structures in the

Connecticut and Merrimac Rivers.

At the relation of the Commissioner of Insurance, he may apply

for an injunction to restrain assessment insurance companies which

exceed their powers or fail to comply with any provision of law, or

conduct business fraudulently.
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At the relation of the Department of Public Utilities, he may pro-

ceed against common carriers for violation or neglect to comply with

provisions of law relating to common carriers.

He enforces the penalties against railroads for violation of law rel-

ative to signs at crossings.

He has authority to recover the expenses of examination in cases

of savings and loan associations.

He may apply to the Probate Court for payment to the State Treas-

urer by savings banks of all deposits which have remained unclaimed

for more than thirty years.

He approves the form of the bonds of county treasurers.

He may, notwithstanding a medical examiner's report that the death

was not caused by the act or negligence of another, direct an inquest

to be held.

He is required to cause prosecutions to be instituted for violations

of the law relative to legislative counsel and agents.

Written permission of the Attorney General is required before any

person may use a dictagraph or dictaphone for the purpose of pro-

curing information concerning any official matter or to injure another.

He is a member of the board which passes upon requests for emer-

gency appropriations by cities and towns.

He is required to approve the form of employment certificates.

He approves the fire district by-laws.

He enforces the laws relative to municipal finances.

It appears as a matter of record that the volume of business re-

ceiving the attention of the office has increased tremendously in recent

years.

It is interesting to note that in 1894, the first year of Mr. Knowl-

ton's incumbency of the office, the number of cases requiring atten-

tion was but 549, and in 1900 the number was increased only to

1,801. As will be seen by the table contained in this report, the

number of cases requiring attention during the past year was 10,456.

No satisfactory record can be kept of consultations with State offi-

cers, boards, departments and commissions, except in cases in which

official opinions in writing are required, of which there were 553 the

past year.

It has become more and more the practice of officials in all branches

of the government of the Commonwealth to consult with this office.

Many such consultations are held daily, and much of the time of the

Attorney General and of his assistants has been so occupied. \J
The collections of the Department for the fiscal year were $157,-

791.20.
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Four hearings were held before the Supreme Court of the United

States. Three cases were tried in the United States District Court,

one in the Circuit Court of Appeals, one case tried before the United

States Court of Claims and one before the Interstate Commerce Com-
mission. Twenty-seven cases have been argued before the Supreme

Judicial Court of this Commonwealth, and there have been sixty-one

hearings and trials before a single justice of that Court. There have

been thirty-nine hearings and trials in the Superior Court. Six cases

have been tried in the Probate Courts, and five in the Land Courts.

Three cases have been prosecuted in the local District Courts. The

Department has been in attendance at twenty-one hearings before the

Industrial Accident Board and twenty hearings have been held in

extradition cases, one of them being before the Governor of North

Carolina, another before the Governor of Texas, and arguments pre-

sented in the District Court at Houston, Texas, and the Court of

Criminal Appeals of Texas.

Of the four hundred and fifty-four acts and resolves passed at the

last session of the Legislature four hundred and nineteen, when en-

grossed, were referred to the Attorney General by the Governor, and

reports given in writing as to their legal form and constitutionality.

Two hundred and seventy contracts and seventy-six instruments of

conveyance submitted by various State departments were passed upon

as to matters of legal form.

Our General Laws provide that before town by-laws, building,

plumbing, electric wiring, and other regulations can take effect they

must be submitted to the Attorney General for approval. During the

past year seventy-six sets of town by-laws and other regulations were

passed upon.

Certain changes have been made in the personnel of the Depart-

ment during the year.

On February 2, 1926, Lewis Goldberg, Esq., after nearly five years of

faithful and efficient service as an Assistant Attorney General, resigned

to accept an appointment to an Associate Commissionership in the

Department of Public Utilities. While Assistant Attorney General, Mr.

Goldberg performed the duties assigned to him with conspicuous ability

and the meritorious performance of his work deserves high commendation.

On March 18 last, Jacob L. Wiseman, Esq., of Boston, was ap-

pointed an Assistant Attorney General.

On November 10 last, James H. Devlin, Esq., retired from the posi-

tion of Assistant Attorney General, having been appointed by His

Excellency the Governor to be an associate justice of the Municipal

Court of the City of Boston.
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As Assistant Attorney General, Mr. Devlin performed the duties

assigned to him with fidelity and efficiency, rendering valuable public

service.

No appointment was made to fill the vacancy caused by the retire-

ment of Mr. Devlin.

When Mr. Wyman left the office in January, 1920, he recommended

an increase in the salary of the Attorney General. He stated, "The

salary of the Attorney General, concededly the office second only in

importance to that of the Executive, has remained at the present figure

for eight years. The salaries of the heads of various commissions, of

some district attorneys and of the judges of the Supreme and Superior

Courts are in excess of his salary."

I have for some time been of the opinion that the present salary is

inadequate to the importance of the duties performed, but I have not

hitherto deemed that I was justified in recommending an increase in

my own favor. That reason no longer exists. It is proper that the

salary of the Attorney General should approximate the salaries of the

justices of the Supreme Judicial Court, whose principal officer he is.

I recommend the enactment of legislation to that end.

Not only is the work of the office growing year by year in amount,

but its importance also increases. Notwithstanding a number of

criminal cases which have required attention, the principal labor and

responsibility in the discharge of the duties of this office have arisen

from the civil business. This civil business of the Commonwealth to

which the assistants are called upon to give attention requires, by

reason of its extent, variety and character, a high degree of legal abil-

ity, and is exclusive of private law practice.

In taking leave of this office I desire to express my profound appre-

ciation of the loyalty, fidelity and efficiency of the Assistant Attorneys

General who have served under me. They have been from time to

time as follows: Alexander Lincoln, Esq., Joseph E. Warner, Esq.,

Albert Hurwitz, Esq., Lewis Goldberg, Esq., A. Chesley York, Esq.,

James H. Devlin, Esq., A. Perry Richards, Esq., Day Kimball, Esq.,

Roger Clapp, Esq., Charles F. Lovejoy, Esq., Melville Fuller Weston,

Esq., Alfred R. Shrigley, Esq., and Jacob L. Wiseman, Esq. All these

gentlemen have served the Commonwealth with ability and devotion.

I wish further to express my appreciation of the fidelity and effi-

ciency with which all the employees of the office have discharged their

duties during my incumbency. I pay a special tribute, because of long

faithful service to the Commonwealth, to Louis H. Freese, who has

been in the Attorney General's office thirty-five years, Alexander D.
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Robinson, thirty-three years, Harold J. Welch, twenty-three years, Miss

Carrie M. Crawford, twenty-two years, and Miss Alice G. Brinn, twenty-

one years.

It gives me pleasure to acknowledge the attention which the Legis-

lature has paid to my recommendations each year. I believe that the

changes thus effected, in the duties of this office and in the general

laws, are in the public interest, and will be further approved by ex-

perience.

I annex to this report such official opinions rendered during the

past year as it is thought may be of interest and which may properly

be made public at this time.

Respectfully submitted,

JAY R. BENTON,
Attorney General.
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OPINIONS.
Taxation— Income Tax— Authority of Commissioner with Reference

to Certain Agreements as to Payment of Taxes.

The Commissioner of Corporations and Taxation has no authority to

decline to enter into the agreement which may be filed with him
under the provisions of G. L., c. 62, § 1 (e).

Dec. 1, 1925.

Hon. Henry F. Long, Commissioner of Corporations and Taxation.

Dear Sir:— G. L., c. 62, § 1 (e), contains the following provision:—
"Dividends on shares of any partnership, association or trust, of

the classes designated in paragraphs first and second of subsection (c),

shall be subject to taxation under this section unless the trustees or

managers thereof file with the commissioner, in such form as he de-

termines, its agreement to pay to the commonwealth annually the

tax imposed by subsection (d) and any tax imposed by section five."

You request my opinion whether under this provision the Commis-
sioner has any authority to decline to enter into such agreement.

The word "agreement" is frequently used in a broad and popular
sense to designate a promise or stipulation. Marcy v. Marcy, 9 Allen,

8 ; Virginia v. Tennessee, 148 U. S. 503, 518. In my opinion, it is used
in subsection (e) as meaning a written paper, in the form prescribed

by the Commissioner, by which the partnership, association or trust

purports to agree to be taxed under subsection (d) and section 5. The
Legislature in enacting subsection (e), in my opinion, intended to pro-

vide that upon the filing of such written document the partnership,

association or trust should be taxed accordingly, and did not intend

to provide that the Commissioner must either assent to or dissent from
such agreement when filed. I therefore answer your question in the

negative.

Very truly yours.

Jay E. Benton, Attorney General.

Constitutional Law— Governor and Council— Power of Appointment.

Appointments required to be made by the Governor, with the advice
and consent of the Council, may be acted upon either separately
or collectively.

Dec. 4, 1925.

His Excellency the Governor, and the Honorable Council.

Gentlemen : — You ask my opinion whether nominations for major
appointments, so called, such as judges, trustees and department heads,

should be acted upon separately by the Council, or whether action

may be taken under one motion for confirmation by the Council of

nominations to such positions made by the Governor.
The power of appointment to various judicial, administrative and

other positions is conferred by the Constitution and by the statutes

of the Commonwealth upon the Governor, with the advice and con-

sent of the Council. The Constitution provides, pt. 2nd, c. II, § III,

art. I, that "the governor, with the said councillors, or five of them
at least, shall and may, from time to time, hold and keep a council,
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for the ordering and directing the affairs of the commonwealth, accord-
ing to the laws of the land"; and it is further provided, pt. 2nd, c. II,

§ III, art. V, that "the resolutions and advice of the council shall be
recorded in a register, and signed by the members present; and this

record may be called for at any time by either house of the legislature

;

and any member of the council may insert his opinion, contrary to

the resolution of the majority." I am aware of no other provision,

either in the Constitution or in the statutes of the Commonwealth,
regulating the manner in which action by the Council shall be taken.

In my opinion, it is wholly immaterial whether nominations are acted
upon separately or collectively, so long as the result of such action

is that the appointment of each individual whose name is presented
to the Council is made with the advice and consent of the Council,

as shown by the register kept in accordance with article V.
Very truly yours,

Jay R. Benton, Attorney General.

Highways— Appropriation— Interpretation of Statute.

It is a canon of statutory construction that a general act passed after

a special act relating to the same subject-matter is not to be con-

strued as an implied repeal of the special act without clear indi-

cation that it was the intention of the Legislature that the latter

should supersede the former.

St. 1925, c. 288, providing for the creation of the Highway Fund, was
not intended to repeal Gen. St. 1915, c. 221, § 5, as amended,
under which money repaid to the Commonwealth by the counties

in which highways were to be constructed was required to be
expended by the Division of Highways without further appropria-
tion.

Dec. 4, 1925.

Hon. William F. Williams, Commissioner of Public Works.

Dear Sir :— You ask me to advise you if money paid to the Com-
monwealth under the provisions of Gen. St. 1915, c. 221, § 5, as

amended by St. 1920, c. 572, and St. 1924, c. 203, is available for

expenditure by the Division of Highways, as provided in said section

5, without further appropriation by the Legislature.

Gen. St. 1915, c. 221, provides for the construction of certain high-

ways in the five western counties. Section 1 directs the Massachusetts

Highway Commission to construct during the years prior to 1919
certain highways in the five western counties, therein particularly

described. Section 2 authorizes the Commission to expend a sum
not exceeding two million dollars, and in addition thereto the sums
of money repaid by the several counties under the provisions of sec-

tion 5. Section 5 provides as follows :
—

'

' One fourth of any money which may be expended under the provi-

sions of this act for a highway in any county, with interest thereon

at the rate of three per cent per annum, shall be repaid by the county

to the commonwealth in such instalments and at such times, within

six years thereafter, as said commission, with the approval of the

auditor of accounts, having regard to the financial condition of the

county, shall determine. The money so repaid before November
thirtieth, nineteen hundred and twenty-one, shall be expended by said
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commission from time to time, without specific appropriation, either

in completing the highways hereinbefore mentioned or in improving a
highway in any town in the five western counties that is not located
upon one of the highways hereinbefore mentioned: provided, that the
valuation of the town does not exceed one million dollars; the high-

way so improved to be a main highway connecting such town with
its railroad station, with a main through highway, or with an adjoining
city or town."

St. 1920° c. 572, provides for the completion of the same highways.
Section 1 authorizes the expenditure of an additional sum of one
million dollars before November 30, 1924. Section 2 provides, in

language similar to section 5 of the act of 1915, for the repayment
to the Commonwealth, within six years, of one-fourth of any money
expended under section 1 by the county, and for the expenditure by
the Division of Highways of a sum equal to the money so repaid before
November 30, 1926, without specific appropriation.

St. 1924, c. 203, amends section 2 of the act of 1920 by extending
the time for expenditure of money repaid by the counties to Novem-
ber 30, 1928.

Your question whether money repaid by the counties under these

statutes is available for expenditure by the Division of Highways with-

out further appropriation by the Legislature is raised, as I understand
it, by reason of St. 1925, c. 288, § 1, which provides for the establish-

ment of a Highway Fund and amends G. L., c. 90, § 34, by striking

out that section and inserting a new section 34, in part as follows:—
"The fees and fines received under the preceding sections, together

with all other fees received by the registrar or any other person under
the laws of the commonwealth relating to the use and operation of

motor vehicles, shall be paid by the registrar or by the person collecting

the same into the treasury of the commonwealth, and said fees and
fines, together with all contributions and assessments paid into the

state treasury by cities, towns or counties for maintaining, repairing,

improving and constructing ways, whether before or after the work
is completed, and all refunds and rebates made on account of expendi-

tures on ways by the division, shall be credited on the books of the

commonwealth to a fund to be known as the Highway Fund. Said
Highway Fund, subject to appropriation, shall be used as follows:

The section then provides that the fund is to be expended in carrying

out the provisions of law relative to the use and operation of motor
vehicles, the maintenance and construction of highways and other ex-

penditures. By section 2 G. L., c. 81, § 23, is repealed.

The question is whether repayments by the counties, under the

western highways acts, made after the passage of St. 1925, c. 288, were
intended by the Legislature to be included in the terms of that act

as "contributions and assessments paid into the state treasury by cities,

towns or counties for maintaining, repairing, improving and construct-

ing ways," so that such repayments must be credited to the Highway
Fund and there held subject to appropriation by the Legislature.

G. L., c. 81, § 9, provides as follows :
—

"One fourth of any money, except money appropriated from motor
vehicle fees and fines under section thirty-four of chapter ninety, which
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Corporation— Change of Name — Secretary of the Commonwealth.
After approval has been duly given to a change of name by a corpora-

tion, and notice thereof duly published, the Secretary of the Com-
monwealth is required to grant a certificate of such change.

Dec. 29, 1925.

Hon. Frederic W. Cook, Secretary of the Commonwealth.

Dear Sir :— You have asked my opinion as to whether, under the

circumstances set forth in a letter addressed to me, you are obliged

to sign and issue a certificate of change of name to a corporation.

It appears from your letter that, acting under G. L., c. 138, § 76,

you had declared void the charter of a previously existing incorporated
club having the same name as that now sought to be taken, by way
of amendment, by an existing incorporated club ; and that your action

in relation to such previously existing corporation was taken four
months prior to the submission to you of articles of amendment by
the existing corporation, which by such amendment sought to change
its name to that of the defunct corporation.

I assume that in relation to the voiding of the charter of the previ-

ously existing corporation you complied with all the requirements of

the statute, and I also assume that all the requirements of G. L., c. 155,

§ 10, in relation to the adoption of the change of name by the existing

corporation had been fully complied with.

You further state that you approved the certificate of change of

name submitted by the new corporation, that the officers thereafter

published notice of such change of name, under your direction, and
that proof of publication is now presented to you and you are requested

to issue a certificate as to the change of name. I assume that such
publication has been made, and that all acts required to be performed
by the officers of the existing corporation have been done in due. order.

After approval has been duly given to a change of name by a cor-

poration and a notice thereof has been published, G. L., c. 155, § 10,

provides :
—

''When the state secretary is satisfied that such notice has been

published as required by him, he shall upon the payment of a fee of

one dollar grant a certificate of the name which the corporation shall

bear."

The granting of the certificate, after all the other acts required by
section 10 have been duly performed and the Secretary has previously

certified and indorsed his approval of the change of name, is not left

to the discretion of the Secretary, but, when all the preliminary re-

quirements of the statute have been fulfilled, is mandatory.
The preliminary determination as to the conformity of the change

of name with the requirements of law requires the exercise of discre-

tion upon the part of the Secretary, within the limitations of the

statute. The requirements of law relative to the assumption of a

name by a corporation, set forth in G. L., c. 155, § 9, appear to be

applicable to the adoption of a new name by a corporation under sec-

tion 10, in so far as they relate to the prohibition of the use of certain

designated types of names. It is provided, among other matters, that

a corporation "shall not assume the name of another corporation estab-

lished under the laws of the commonwealth." It is evident, from a
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review of earlier statutes, that this prohibition refers to the names of

existing corporations and does not include corporations once organized

but which have ceased, by the annulment of their charters, to have

any corporate life. The use of the name adopted by amendment by

the existing corporation does not appear to fall within any other of

the types of names whose use is prohibited. There does not appear to

have been abuse of the power of the Secretary, discretionary or other-

wise, in his approval of the proposed change of name.

In view of the foregoing considerations, I am constrained to advise

you that upon payment of the required fee it will become your duty

to grant a certificate of change of name to the existing corporation.

Yours very truly,

Jay R. Benton, Attorney General.

Constitutional Law— Authority of a Telephone Company to transfer

its Locations— Right of a Foreign Telephone or Telegraph Com-
pany to do Business in Massachusetts.

In the absence of special enactment, one telephone or telegraph com-

pany may assign to another the right to use its locations.

The right of a foreign telegraph company to operate lines within the

State is established by act of Congress, but the State may impose

reasonable restrictions and regulations.

The State may not deny to a foreign telephone company desiring to

construct lines in Massachusetts the same right to use public ways
which is given to domestic companies, provided the use is for inter-

state communication.
Jan. 7, 1926.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir : — You ask my opinion as to the authority of a Massachusetts

telephone company to permit a foreign telephone company to use its

locations, and what authority a foreign telephone company has to con-

struct and operate equipment on the locations of a domestic company.
The right to construct lines for the transmission of electricity, includ-

ing telephone and telegraph lines, is given to companies incorporated

for the purpose by G. L., c. 166, § 21, originally enacted in St. 1849,

c. 93. Under this statute (§§22 and 25) locations in public ways may
be granted by the cities and towns through which the lines are to pass.

A telephone company is a public service corporation, dealing in a

public utility. Such a corporation cannot, without legislative authority,

part with its property, franchises and privileges, including locations

in public streets, so as to disable itself from performing its public duties.

Commonwealth v. Smith, 10 Allen, 448, 455, 456; Richardson v. Sibley,

11 Allen, 65 ; Pierce v. Drew, 136 Mass. 75 ; French v. Jones, 191 Mass.

522 ; Weld v. Gas & Electric Light Commissioners, 197 Mass. 556 ; Attor-

ney General v. Haverhill Gas Light Co., 215 Mass. 394. Locations given

to public service corporations in public streets by cities and towns
are not contracts or franchises, but are in the nature of permits or

licenses which are subject to revocation. Springfield v. Springfield St.

Ry. Co., 182 Mass. 41, 47, 48 ; Metropolitan Home Tel. Co. v. Emerson,
202 Mass. 402. Where a license is required by statute the question

whether it is transferable depends upon the legislative intent. Quinn
v. Middlesex Electric Light Co., 140 Mass. 109 ; Commonwealth v. Lavery,

188 Mass. 13.



P.D. 12. 47
Your questions involve a consideration, first, of the right of a foreign

corporation to engage in the transmission of intelligence by telephone
in Massachusetts, and, secondly, of the transferability of rights in loca-

tions. As to the latter question, there is nothing in the general statutes
of the Commonwealth indicating an intention to make locations granted
under G. L., c. 166, §§22 and 25, personal to the immediate grantee;
and in Postal Telegraph Cable Co. v. Chicopee, 207 Mass. 341, 343, it

was said that such rights passed by assignment to the plaintiff from
its predecessors. In the absence of some special enactment, therefore,

limiting the right of transfer with respect to some particular com-
pany, the granting by one company to another of permission to use
its locations, so long as it does not thereby disable itself from doing
business, and the use of such locations by the other company, other-

wise qualified to do business in the Commonwealth, would seem to be
without legal objection.

But the question of the right of a foreign telephone company to

exercise the franchise of carrying on its business in Massachusetts
is more doubtful. It has been held that the authority given by G. L.,

c. 166, § 21, is limited to domestic companies only. Commonwealth v.

Boston, 97 Mass. 555. But in Postal Telegraph Cable Co. v. Chicopee,
supra, the court expressed the view that under the Federal law, and
under the Massachusetts statutes as well, a foreign telegraph company,
the plaintiff's predecessor in title, had a right to construct and main-
tain a telegraph line in this State which was part of an interstate

system. This question, therefore, cannot be answered with certainty

in the light of the decisions of our court alone. It involves a considera-

tion of Federal law applicable to the subject.

The right of telegraph companies to operate lines within the State,

regardless of any franchise from the State, seems to be established by
the Act of Congress approved July 24, 1866 (14 Stat. 221, c. 230, Rev.
Stat. § 5263, et seq.), and a series of decisions interpreting the act.

That act was an exercise of the power of Congress over interstate com-
merce and over military and post roads. Its effect was to deny to a

State the authority to say that a telegraph company may not operate

lines constructed over postal routes within its borders; limiting the

right of the State to the imposing of reasonable restrictions and regula-

tions. Pensacola Tel. Co. v. Western Union Tel. Co., 96 U. S. 1 ; Western
Union Tel. Co. v. Massachusetts, 125 U. S. 530, 548, 554; St. Louis v.

Western Union Tel. Co., 148 U. S. 92, 104, 105 ; Western Union Tel. Co.

v. Penn. B.B. Co., 195 U. S. 540; Western Union Tel. Co. v. Bichmond,
224 U. S. 160, 169, 170 ; Essex v. New England Tel Co., 239 IT. S.i 313

;

Postal Telegraph-Cable Co. v. Bichmond, 249 U. S. 252, 259.

In Western Union Tel. Co. v. Bichmond, the court said :
—

'

' The act of Congress of course conveyed no title and did not attempt

to found one by delegating the power to take by eminent domain. . . .

It made the erection of telegraph lines free to all submitting to its

conditions, as against an attempt by a State to exclude them because

they were foreign corporations, or because of its wish to erect a monopoly
of its own. ... It has been held to prevent a State from stopping the

operation of lines within the act by injunction for failure to pay taxes.

. . . But except in this negative sense the statute is only permissive,

not a source of positive rights. The inability of the State to prohibit

the appellant from getting a foothold within its territory, both because
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of the statute and of its carrying on of commerce among the States,

gives the appellant no right to use the soil of the streets, even though
postroads, as against private owners or as against the city or State

where it owns the land."

In Essex v. New England Tel. Co., supra, it was said that "a city

may not arbitrarily exclude the wires and poles of a telegraph company
from its streets, but may impose reasonable restrictions and regula-

tions"; and in Postal Telegraph-Cable Co. v. Richmond, supra, it was
assumed that "the occupation of its streets by a telegraph company
engaged in interstate commerce, which has accepted the act of Con-
gress of 1866, cannot be denied by a city." In the Essex case the

town authorities had permitted the company, a Massachusetts cor-

poration, to locate and construct its lines along the highways of the

town, and for many years had acquiesced in their maintenance and
operation. Consequently, the town was said to be estopped from assert-

ing that locations had not been formally granted, and the company
was held, under the circumstances, to have acquired the right to main-

tain those lines under the Federal law. Postal Telegraph Cable Co. v.

Chicopee, 207 Mass. 341, 343, referred to above, was cited with approval.

Telephone companies, however, are not within the purview of the

Federal act. Richmond v. Southern Bell Tel. Co., 174 U. S. 761, 773-777.

But even though Congress has not acted, a State is not permitted to

interfere directly or by discrimination in the domain of power confided

to the Federal government by the Constitution; and so it may not im-

pose a direct burden on interstate commerce or discriminate against

foreign corporations engaged therein. Crutcher v. Kentucky, 141 U. S.

47; Western Union Tel. Co. v. Kansas, 216 U. S. 1, 33-37; Dahnke-
Walker Co. v. Bondurant, 257 U, S. 282, 290, 291 ; Pennsylvania v. West
Virginia, 262 U. S. 553, 596, 597. Accordingly, the United States Su-

preme Court has held that where a State grants the use of its highways
to domestic corporations engaged in intrastate transportation of a

commodity (natural gas), the denying of that right to foreign cor-

porations engaged in interstate commerce in the same commodity is

a discrimination against interstate commerce which the court will

restrain. Oklahoma v. Kansas Nat. Gas Co., 221 U. S. 229, 262. See

also Buck v. Kuykendall, 267 U. S. 307.

Following the reasoning of the Oklahoma case, in my opinion the

Massachusetts statute must be construed as giving to foreign telephone

companies desiring to construct lines in Massachusetts for the pur-

pose of interstate communication the same right to use the public ways
for that purpose which is accorded to domestic companies. They can
have, however, no greater right, and are equally bound to make appli-

cation for locations to the proper authorities. Richmond v. Southern
Bell Tel. Co., 174 IJ. S. 761, 770-773. Moreover, this right is limited

to the use of such ways in interstate commerce. The power of a State

to exclude a foreign corporation from doing a local business within

its borders, separate from its interstate business, where Congress has

not acted, is undoubted. Paul v. Virginia, 8 Wall. 168 ; Pembina Min-
ing Co. v. Pennsylvania, 125 U. S. 181 ; Pennsylvania R.R. Co. v. Knight,

192 U. S. 21 ; The Minnesota Rate Cases, 230 U. S. 352 ; Baltic Mining
Co. v. Massachusetts, 231 U. S. 68 ; The Shreveport Case, 234 U. S. 342

;

Interstate Amusement Co. v. Albert, 239 U. S. 560; Wisconsin R.R.

Comm. v. Chicago, Burlington & Quincy R.R. Co., 257 U. S. 563; At-
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torney General v. Electric Storage Battery Co., 188 Mass. 239; Barrows
v. Farnum's Stage Lines, Inc., 254 Mass. 240. In my opinion, this

power of the State extends over franchises in public ways for use in

intrastate commerce although they are post roads, in the absence of
action by Congress. Nor should the fact that such use has heretofore

been made without objection estop the Commonwealth from asserting

that power if it chooses so to do. Attorney General v. Methuen, 236
Mass. 564, 578, 579 ; Attorney General v. Revere Copper Co., 152 Mass.

444 ; Doyle v. Continental Ins. Co., 94 U. S. 535, 540, 541.

Very truly yours,

Jay R. Benton, Attorney General.

Pardons— Commutation of Sentence— Report submitted to the Legis-

lature by the Governor.

A pardon, as generally known, secures the release of the convict with
or without conditions attached to such release.

If there are conditions attached, it is the duty of the Governor and
Council to order the convict remanded for the unexpired term
if they find that he has violated the conditions.

A commutation of sentence is an exercise of the pardoning power.
Under G. L., c. 127, § 152, the Governor should report to the Legis-

lature every exercise of the pardoning power.

Jan. 7, 1926.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :— You request my opinion whether you should include in the

list of pardons submitted by you to the General Court the case of a

prisoner whose sentence was commuted by you, with the advice and
consent of the Council.

G. L., c. 127, § 152, provides, in part :
—

"The governor shall annually transmit to the general court a list

of the pardons granted by him with the advice and consent of the

council during the preceding year."

Mass. Const., pt. 2nd, c. II, § I, art. VIII, provides, in part :
—

"The power of pardoning offences, except such as persons may be

convicted of before the senate by an impeachment of the house, shall

be in the governor, by and with the advice of council; ..."

In Kennedy's Case, 135 Mass. 48, 51, the court said:—
"The power of pardoning offences, as conferred on the executive

authority by the Constitution of the Commonwealth, is exceedingly

comprehensive, extending to all offences except those of conviction by
the Senate upon impeachment. It is only limited in its exercise by
the provision that pardons shall not be granted before conviction. Per-

kins v. Stevens, 24 Pick. 277. This power includes that of mitigating

the sentence, as by diminishing its duration where imprisonment has

been ordered, or by commutation, so that a milder punishment is in-

flicted. It includes also the right to grant conditional pardons, either

to take effect upon the performance of some precedent condition, or

to become void by a failure to comply with some subsequent condi-

tion."

In Opinion of the Justices, 190 Mass. 616, 621, the justices said :
—
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"The commutation of a sentence is a pardon upon condition that

the convict voluntarily submits to a lighter punishment."

In Opinion of the Justices, 210 Mass. 609, 610, 611, the justices

said :
—

"The words 'the power of pardoning offences' are comprehensive.
They include not only that absolute release from the penalty which
is referred to commonly as a pardon, but those lesser exercises of

clemency which are described as conditional pardon, commutation of

sentence and respite of sentence. . . .

... A commutation of sentence, which is the substitution of a
lighter for a more severe punishment, is an exercise of the pardoning
power and must be in accordance with the Constitution."

See also United States v. Wilson, 7 Pet. 150, 160.

It is thus clear that a commutation of sentence is an exercise of the
pardoning power and is a pardon upon condition. It is not, however,
commonly referred to as a pardon. The effect of the act which is

commonly known as a pardon is to secure the release of the convict,

with or without conditions attached to such release. If there are con-

ditions imposed and they are violated, the duty is placed upon the

Governor and Council by G. L., c. 127, § 156, to ascertain the facts

and to order the convict to be remanded and confined for the unex-
pired term of the sentence, if it appears that he has violated the con-

ditions of his pardon. A commutation of sentence does not necessarily

involve the release of the prisoner. It may merely make the prisoner
eligible for parole and his release is left to the discretion of the parole

authority, which is not the Governor and Council, acting in accordance
with the statutes governing the situation. If the prisoner is paroled
and he violates the terms of the parole, the parole authority is em-
powered to ascertain the facts and to order the convict to be confined.

See G. L., c. 127, §§ 128-150.

There is thus a sharp difference in effect between a commutation of

sentence and what is commonly known as a pardon. Does the word
"pardons" as used in G. L., c. 127, § 152, include commutations of

sentences? The section appears in the General Laws under the head-
ing "Pardons." But sections 154 and 157 refer to a pardon or com-
mutation of sentence. Taking everything into consideration, I am
constrained to the view that the General Court by the enactment of

section 152 intended to require the Governor to report to it every
exercise of the pardoning power, and that the answer to your question

should be in the affirmative.

I suggest for your consideration, so that the Legislature might be
fully advised as to the manner in which the pardoning power was
exercised by you, the advisability of heading your report with the

caption "Exercise of the Pardoning Power," and of so listing the

cases thereunder as to show the number of absolute pardons, pardons
with conditions as commonly understood, commutations of sentences

and respites of sentences.

Very truly yours,

Jay R. Benton, Attorney General.



P.D. 12. 51

Accrediting of State Treasury Receipts— General Revenue and Special
Funds.

Contributions and assessments for repairing, improving and construct-
ing ways, paid by cities and towns in 1925 to the State Treasurer
after the passage of St. 1925, c. 288, providing for crediting con-
tributions to Highway Fund, are to be accredited to general rev-

enue, as having been estimated in the anticipated revenue, subject
to appropriation in the budget and supplemental budget of 1925
(St. 1925, cc. 211 and 347).

Jan. 12, 1926.

Hon. Charles P. Howard, Chairman, Commission on Administration
and Finance.

Dear Sir :— You request my opinion as to whether or not the con-
tributions and assessments paid into the State treasury by cities, towns
and counties during the fiscal year 1925 for maintaining, repairing,
improving and constructing ways should have been credited to the
general fund in the treasury of the Commonwealth or to the Highway
Fund created by St. 1925, c. 288.

Prior to the passage of St. 1925, c. 288, referred to above, G. L.,

c. 90, § 34, as amended, provided that the fees and fines received by
the Registrar of Motor Vehicles should be paid into the Treasury of
the Commonwealth to be expended, if appropriated, as therein directed.

St. 1925, c. 288, § 1, struck out said section 34, and inserted in place
thereof the following :

—
"The fees and fines received under the preceding sections, together

with all other fees received by the registrar or any other person under
the laws of the commonwealth relating to the use and operation of

motor vehicles, shall be paid by the registrar or by the person col-

lecting the same into the treasury of the commonwealth, and said fees

and fines, together with all contributions and assessments paid into

the state treasury by cities, towns or counties for maintaining, repair-

ing, improving and constructing ways, whether before or after the
work is completed, and all refunds and rebates made on account of

expenditures on ways by the division, shall be credited on the books
of the commonwealth to a fund to be known as the Highway Fund.
Said Highway Fund, subject to appropriation, shall be used as fol-

lows :

The remainder of said section 1 specified the purposes for which
the fund was to be used. The act was approved on April 29, 1925,
and took effect ninety days thereafter.

I am informed that the contributions and assessments for the year
1925 from cities, towns and counties for maintaining, repairing, im-
proving and constructing ways had not been received when this act

took effect, but it is represented to me that the estimated amount of

such contributions and assessments to be received during the entire

fiscal year of 1925 was used as a part of the bases for the budget
and the supplemental budget of 1925, and was appropriated by the
general appropriation act (St. 1925, c. 211) and the supplemental
appropriation act (St. 1925, c. 347), by which all the estimated rev-

enue, including these contributions and assessments from cities, towns
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and counties for the year, was totally exhausted. The supplemental
appropriation act, approved May 1, 1925, contains items of specific

appropriation from the Highway Fund (items 216, 600a, 641a and 303a,
totalling $153,503.61). There was at that time a balance of receipts
from motor vehicle fees and fines on hand which was more than suf-
ficient to meet these specific appropriations.

The answer to your question requires the Attorney General to ascer-

tain the intention of the Legislature, and that intention, when found,
must be given effect. "The manifest intention of the Legislature, as

gathered from its language, considered in connection with the existing
situation and the object aimed at, is to be carried out." Moore v. Stod-
dard, 206 Mass. 395, 399; Attorney General's Report, 1921, p. 200.

In view of the action of the Legislature in appropriating anticipated
revenue from the contributions and assessments referred to, without
reference to the Highway Fund, it is my judgment that the Legis-
lature could not have intended that those contributions and assessments
should be placed in the Highway Fund, where they would be unavail-
able to meet the requirements of the two appropriation acts. I am
of the opinion, however, that it was the Legislature's intention that
the balance of the receipts from motor vehicle fees and fines then on
hand, that is, the day that chapter 288 took effect, and fees and fines

subsequently received should be placed in the Highway Fund, these

fees and fines being more than sufficient to meet the appropriations
made specifically therefrom, to wit: items 216, 600a, 641a and 303a of

the supplemental appropriation act.

Yours very truly,

Jay R. Benton, Attorney General.

Registry of Probate— Record— Photostatic Copies.

The permanent records of the Probate Courts kept by the registers

as required by G. L., c. 215, § 36, may lawfully take the form
of bound volumes of photostatic copies, provided that it is prac-

ticable to use therefor paper of the sort required by G. L., c. 66, § 3,

and the requisite durability can be achieved.

Jan. 21, 1926.

Hon. Charles P. Howard, Chairman, Commission on Administration
and Finance.

Dear Sir :— You have requested my opinion whether the use of

photostatic copies of decrees, orders, wills and like matters would
satisfy the requirements of existing laws with respect to the permanent
records which are to be kept by the various registries of probate.

The provisions of G. L., c. 215, § 36, are as follows:—
"Decrees and orders of probate courts shall be in writing, and the

registers shall record in books kept therefor all such decrees and orders,

all wills proved in the court, with the probate thereof, all letters tes-

tamentary and of administration, all warrants, returns, reports, accounts

and bonds, and all other acts and proceedings required to be recorded

by the rules of the court or by order of the judge."

These words are far from prescribing in detail and with exactness

the method of recording. The word "record" looks more to the end
to be achieved, namely, the preserving in durable and intelligible form
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of the acts and proceedings in question. There is no satisfactory ground
for assuming that R. S., c. 83, § 7, the earliest of the predecessors of

G. L., c. 215, § 36, was intended to restrict the methods of recording
to those made available by the progress of invention to the year 1836.

I am of the opinion that a series of photostatic copies, properly ar-

ranged and bound into a permanent volume, constitutes a compliance
with the fair meaning of the duty imposed upon the registers to

'

' record
in books kept therefor" the various matters which by G. L., c. 215, § 36,

are required to be recorded.

The provisions of G. L., c. 4, § 7, cl. 26th, are as follows :
—

" 'Public records' shall mean any written or printed book or paper,
any map or plan of the commonwealth, or of any county, city or town
which is the property thereof, and in or on which any entry has been
made or is required to be made by law, or which any officer or employee
of the commonwealth or of a county, city or town has received or is

required to receive for filing, and any book, paper, record or copy
mentioned in sections five to eight, inclusive, and sixteen of chapter
sixty-six.

'

'

There can be no doubt that these permanent records of the Probate
Courts are intended to be public records, and that any construction

of , G. L., c. 215, § 36, that authorizes a method of recording which
would withdraw these records from the definition given in the section

last quoted above would be subject to grave doubt.

The word "print," in its primary significance, imports the use of

pressure, the physical striking on to the paper or other material of

the letters or designs. In that sense a photostatic copy is not a written

or printed book or paper but is a copy made through photographic
processes of a written or printed book or paper. The word "print,"
however, has its place in the language of photographers. "To print

a positive picture from a negative" is the expression which is cus-

tomarily used, and there is perhaps no other word than "print" which
has been taken aptly to describe the process. With some hesitancy it

is my view that a photostatic copy would be deemed "printed" within

the meaning of G. L., c. 4, § 7, cl. 26th, and that the interpretation

of G. L., c. 215, § 36, is therefore not varied thereby.

I direct your attention, however, to G. L., c. 66, § 3, which is as

follows :
—

"The word 'record' in this chapter shall mean any written or printed

book, paper, map or plan. All public records other than maps and
plans shall be entered or recorded on paper made of linen rags and
new cotton clippings, well sized with animal sizing and well finished,

and preference shall be given to paper of American manufacture marked
in water line with the name of the manufacturer."

This provision, which is intended to secure durability to public

records, would have to be complied with, whatever method of recording

be selected. It is not for me, however, to pass upon the practical

question whether the kind of paper which this section requires is suit-

able to be used in making photostatic copies or records.

Assuming that there is, as I have said above, a considerable degree

of discretion which may be exercised in the choice of the method of

recording, and that that discretion may be exercised in favor of the
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use of photostatic copies, I do not understand you to ask, and I do
not answer the question, to what person or body of persons that dis-

cretion is by law entrusted. The inquiry which is answered above
appears to bear such a reasonable relation to the duties of your office

as to permit the rendering of an opinion with respect thereto.

Yours very truly, *

Jay R. Benton, Attorney General.

Constitutional Law— Boston Elevated Railway Company— Sale of
Elevated Structures.

A bill authorizing the trustees of the Boston Elevated Railway Company,
with the consent of the directors, to execute contracts for the

purchase by governmental agencies of the elevated structures of

the conij)any and for the lease to the company of the property so

acquired, not to become effective until accepted by vote of a ma-
jority of the company's stockholders, would be constitutional, if

enacted.
Feb. 1, 1926.

Hon. John C. Hull, Speaker, House of Representatives.

Dear Sir :— You ask my opinion as to the constitutionality of a

bill entitled "An Act relative to the purchase by the city of Boston
and conveyance by the Boston Elevated Railway Company of elevated

structures within the limits of said city." The bill contains the fol-

lowing provisions, with many details which it is not necessary now
to state :

—
First: The transit department of the city of Boston is authorized

to execute with the company, with the consent of the directors, a con-

tract for the purchase by the city of the elevated structures within

the city, at a price to be determined, to be paid from the proceeds of

an issue of bonds of the city, and another contract for the lease of the

property so acquired, for a term ending with the termination of the

present leases of tunnels and subways in the city, at a rental as therein

provided.

Second: The Department of Public Utilities is similarly authorized

to execute with the company, with the consent of the directors, a con-

tract for the purchase by the Commonwealth of the elevated structures

outside the city, at a price to be determined, to be paid from the pro-

ceeds of an issue of bonds of the Commonwealth, and another contract

for the lease of the property so acquired, for a term ending with the

termination of the present lease of the Cambridge subway, at a rental

as therein provided; and it is provided that any excess or deficiency

of revenues as compared with interest and sinking fund requirements

shall be apportioned among the cities and towns constituting a district

to be created.

Third: The company is required to use the amounts paid to it by
the city and by the Commonwealth, for the property conveyed, to re-

store and maintain the reserve fund created by Spec. St. 1918, c. 159,

to reimburse the Commonwealth for amounts paid to the company under

that act for distribution among the cities and towns, and to use the

balance for capital purposes.

Fourth: Upon the execution of the contracts with the city referred

to above, the transit department is required to extend the Washington
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Street tunnel to Sullivan Square, and is authorized to execute with

the company, with the consent of the directors, a contract for the

lease of the extension, for a term ending with the termination of the

present lease of the tunnel, at a rental as therein provided; and there

are suitable provisions for acquiring land or interests therein by em-
inent domain or otherwise, and for paying the cost of the extension

from an issue of bonds of the city.

Fifth: Upon the completion of the extension, the intervening ele-

vated structure is to be removed and the company to be relieved of

all rental obligations with respect thereto.

Sixth : It is provided that the act is to take effect upon its acceptance

by the city of Boston and other cities in the district and by a majority

vote of the stockholders of the compaany.
Most of the provisions of this bill are similar to provisions to be

found in Gen. St. 1919, c. 369, providing for the purchase by the

Commonwealth of the Cambridge subway, or in St. 1923, c. 480, pro-

viding for the extension of the Dorchester tunnel. So far as these

provisions fall within the scope of Spec. St. 1918, c. 159, they are con-

sistent with its terms. The proposed act does not become effective

until accepted by vote of a majority of its stockholders. Under those

conditions the trustees of the company, with the consent of the direc-

tors, may clearly, in my opinion, contract to sell the elevated structures

of the company in accordance with the provisions of the bill without

violating the constitutional rights of any dissenting stockholders. See

Boston v. Treasurer & Receiver General, 237 Mass. 403 ; Durfee v. Old
Colony & Fall River R.R. Co., 5 Allen, 230; Attorney General v. Bos-

ton & Albany R.R. Co., 233 Mass. 460 ; V Op. Atty. Gen. 320 ; opinion

to Joint Special Committee on Boston Elevated and Metropolitan

Transportation District, September 28, 1925. Without passing upon
matters of detail, I observe no constitutional defect in the main provi-

sions of the proposed measure as outlined above.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Eminent Domain— Power of the Legislature to

grant Authority to lease Property.

An act which authorizes a town to acquire by purchase or to take

by eminent domain certain property, and to maintain and operate

the same as a wharf or "to lease said property, in whole or in

part, for any purpose," is unconstitutional.

Feb. 4, 1926.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir:— You have transmitted to me a copy of the engrossed bill of

House 1058, entitled "An Act authorizing the town of Fairhaven to

acquire the Union Wharf property in said town."
The substance of this bill is that the town of Fairhaven is authorized

to purchase, for an amount not exceeding $25,000, or, in the alternative,

to take by eminent domain, a wharf property in Fairhaven known as

Union Wharf ; and is further authorized to maintain and operate the

same as a wharf or "to lease said property, in whole or in part, for

any purpose."
After an examination of the authorities I am constrained to advise
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you that, in my judgment, this bill is unconstitutional, for the follow-

ing reasons.

It is true that a statute which authorizes a taking may also provide

that the municipal authorities may sell the lands taken at a later date,

whenever they determine that such property is no longer needed for

public use. But such a power, which is latent in every taking, is very

different from a power to take land with a contemporaneous knowledge
and purpose that a definite and separable part thereof is not then

necessary for the public use.

The words of the statute which authorize the town authorities of

Fairhaven, after the wharf has been taken, to lease said property,

ill whole or in part, for any purpose are not restricted as to time. These

words form an integral part of the act, and are to operate contem-

poraneously with all its other provisions. There is nothing to require

a determination that by reason of changed conditions the wharf, deemed
necessary at the time of the taking, is no longer needed. The invalidity

of such a statutory enactment is conclusively shown by the decision

in the case of Salisbury Land & Improvement Co. v. Commonwealth,
215 Mass. 371, 374, et seq.

It was said by the Supreme Court of the United States, speaking

through Mr. Justice Harlan, in Madisonville Traction Co. v. St. Bernard
Mining Co., 196 U. S. 239, 251 :

—
''It is fundamental in American jurisprudence that private property

cannot be taken by the government, national or state, except for pur-

poses which are of a public character, although such taking be accom-

panied by compensation to the owner. That principle . . . grows out

of the essential nature of all free governments."

In Salisbury Land & Improvement Co. v. Commonwealth, supra, the

court said, at page 377 :
—

'

' Private property cannot be taken directly or indirectly for a private

end. It cannot be seized ostensibly for a public use and then diverted

to a private use. Legislation which is designed or which is so framed
that it may be utilized to accomplish the ultimate result of placing

property in the hands of one individual for private enjoyment after

it has been taken from another individual avowedly for a public pur-

pose is unconstitutional. It would enable that to be achieved by indi-

rection which by plain statement would be impossible. These princi-

ples have been expounded at length in early decisions and recent

opinions of this court with affluent citation of authorities."

These fundamental principles, too well settled to be open to ques-

tion, are also stated in the case of Wright v. Walcott, 238 Mass. 432,

434, as follows :
—

''There are certain fundamental principles too well settled to be

open to question. Moneys raised by taxation and all public funds can

be expended only for public purposes. Private property cannot be

taken by eminent domain or by contract of purchase except for a public

use. It cannot be so taken or purchased from one person or set of

persons with the design of handing it over directly or indirectly to

another person or set of persons for their private advantage.

The taking of private property except for ends which are of

a public nature, even though accompanied by full compensation

to the owner is contrary to fundamental principles of Ameri-
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can jurisprudence and violative of the essential character of a

free government. Legislation designed or framed to accomplish the

ultimate object of placing property in the hands of one or more private

persons, after it has been taken by the superior power of the govern-

ment from another private person avowedly for a public use, is un-

constitutional. Salisbury Land & Improvement Co. v. Commonwealth,
215 Mass. 371, and cases there reviewed and collected. Biverbank Im-
provement Co. v. Chadwick, 228 Mass. 242. Opinion of the Justices,

237 Mass. 597, 608, 609, and cases there collected. Lynch v. Forbes,

161 Mass. 302, 309. Wheelock v. Lowell, 196 Mass. 220, 225. Madison-
ville Traction Co. v. St. Bernard Mining Co., 196 U. S. 239, 251. Hair-

ston v. Danville & Western Bailway, 208 U. S. 598, 606."

Yours very truly,

Jay R.. Benton, Attorney General.

Constitutional Law— Bower of Legislature over Charitable

Foundations.

A statute purporting to authorize an application of funds held upon
a charitable trust to distinct and foreign purposes is unconstitu-

tional.

„ n ... „ 7 Feb. 6, 1926.
Rouse Committee on Bules. '

Gentlemen :— You have asked my opinion whether a bill for legis-

lation authorizing the trustees of the Haverhill Congregational Minis-

terial Fund to dispose of said fund would, if enacted, be constitutional.

"It is not within the power of the Legislature to terminate a chari-

table trust, to change its administration on grounds of expediency, or

to seek to control its disposition under the doctrine of cy pres. Gary
Library v. Bliss, 151 Mass. 364. Crawford v. Nies, 224 Mass. 474, 488."

(Opinion of the Justices, 237 Mass. 613, 617.)

The trustees of the Haverhill Congregational Ministerial Fund are

a corporation established by St. 1822, c. 32, for the purpose of hold-

ing in trust donations which might be made to the said trustees for

the support and maintenance of the gospel ministry in the First Parish

(Congregational) in the town of Haverhill. All funds so given are

unequivocally devoted to the support of a regular, ordained, gospel

minister, except that the surplus income over and above the sum of

$600 per annum may be applied "for other parochial purposes, if said

parish, at a legal meeting holden for that purpose, so direct." St.

1822, c. 32, § 10. The purport of the present bill is to authorize a

thorough deviation from those purposes. In my opinion, it will, if

enacted, be unconstitutional.

Yours very truly,

Jay E. Benton, Attorney General.

City of Boston— Authority of the Street Commissioners to regulate

Traffic— Boulevard Stop Begulation.

The authority to regulate street traffic in the city of Boston is vested

in the street commissioners by St. 1908, c. 447.

The provisions of G. L., c. 89, § 8, and G. L., c. 90, § 18, do not cut

down the authority given by St. 1908, c. 447, except in so far

as regulations adopted thereunder may be inconsistent with those

provisions.
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The so-called boulevard stop regulation for the highways of Boston
would not necessarily be inconsistent with the provisions of G. L.,

c. 89, § 8, or of G. L., c. 90, § 18.

Feb. 10, 1926.

Hon. Herbert A. Wilson, Police Commissioner for the City of Boston.

Dear Sir : — You ask my opinion whether city officials can establish

the so-called boulevard stop regulation for the highways of Boston
without G. L., c. 89, § 8, having first been repealed, and without ob-

taining the approval of the Registrar of Motor Vehicles in accordance
with G. L., c. 90, § 18.

The authority to regulate street traffic in the city of Boston is vested
in the street commissioners by St. 1908, c. 447^ which authorised the

commissioners "to pass, and to amend or change from time to time,

all regulations for such purpose, not inconsistent with law, which they
shall deem needful to prevent the congestion and delay of traffic, and
for other purposes." Under the authority of this, statute a compre-
hensive code of street traffic regulations and rules for driving has
been established.

G. L.
?
c. 89, on the law of the road, provides in section 8 as follows:—

"Every driver of a motor or other vehicle approaching an inter-

secting way, as defined in section one of chapter ninety, shall grant
the right of way, at the point of intersection to vehicles approaching
from his right, provided that such vehicles are arriving at the point

of intersection at approximately the same instant; except that when-
ever traffic officers are standing at such intersection they shall have
the right to regulate traffic thereat."

G. L., c. 90, regulating the use of motor vehicles., provides in section

18, in part, as follows :
—

"The city council or the selectmen and park commissioners, on ways
within their control, may make special regulations as to the speed of

motor vehicles and as to the use of such vehicles upon particular ways,
and may prohibit the use of such vehicles altogether on certain ways;
provided, that no such special regulation shall be effective unless it

shall Have been published in one or more newspapers, if there be any,

published in the town in which the way is situated, otherwise in one
or more newspapers published in the county in which the town is

situated; nor unless notice of the same is posted conspicuously by the

town or park commissioners making the regulation at points where
any way affected thereby joins other ways; nor until after the regis-

trar shall have certified in writing, after a public hearing, that such
regulation is consistent with the public interests; ..."

The provisions in these sections do not cut down the authority given
by St. 1908, c. 447, except in so far as regulations adopted thereunder
may be inconsistent with the provisions of these sections. Common-
wealth v. Newhall, 205 Mass. 344 ; Commonwealth v. Gile, 217 Mass. 18.

G. L., c. 90, § 18, provides for special regulations as to the speed of
motor vehicles and as to the use of such vehicles on particular ways,
including the prohibition of such use. The regulation about which
you inquire seems to be of a different sort, and therefore it is my
opinion that section 18 would not be applicable to it. The proposed
regulation, however, must not be inconsistent with the provisions of
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G. L., c. 89, § 8. Without having a draft of the proposed regulation

I cannot tell whether there is any inconsistency between the two. I

do not see that such inconsistency is necessarily involved.

Very truly yours,

Jay R. Benton, Attorney General.

Clerk of the Supreme Judicial Court— Retirement Association— Com-
pulsory Membership— Temporary Employment.

The clerk of the Supreme Judicial Court for the Commonwealth is a
public officer and not an employee.

He cannot be required to become a member of the Retirement Associa-

tion of the Commonwealth.
There is no provision of law prohibiting the temporary employment

of a person over seventy years of age.

A person employed on several successive temporary requisitions is not
eligible to membership in the Retirement Association.

Board of Retirement. Feb
-
10

>
1926 -

Gentlemen :— You request my opinion whether the clerk of the

Supreme Judicial Court for the Commonwealth is a compulsory mem-
ber of the Retirement Association of the Commonwealth.

G. L., c. 32, § 2, provides that "there shall be a retirement associa-

tion for the employees of the commonwealth." Section 1, as amended
by St. 1922, c. 341, § 1, defines "employees" as "persons permanently
and regularly employed in the direct service of the commonwealth or

in the service of the metropolitan district commission, whose sole or

principal employment is in such service."

G. L., c. 32, § 2 (3), as amended by St. 1921, c. 439, § 1, provides,

in part :
—

"An official under fifty-five years of age when appointed or re-

appointed by the governor for a fixed term of years, may, if his sole

employment is in the service of the commonwealth, become a member
of the association by making written application for membership within

one year from the date of his original appointment or subsequent re-

appointment to the same office."

The clerk of the Supreme Judicial Court for the Commonwealth is

appointed by the justices of that court for a term of five years and
may be removed by them. G. L., c. 221, § 1. The duties of the clerk

are defined in the subsequent sections of that act.

In O'Connell v. Retirement Board of the City of Boston, 254 Mass.
404, 406, the court held that the clerk of the Municipal Court of the

Roxbury District of the City of Boston "is not an employee but is a

public officer clothed with official functions of a highly important
nature." See also V Op. Atty. Gen. 547. It seems clear upon the

authorities that the clerk of the Supreme Judicial Court for the Com-
monwealth is a public officer and not an employee, in the sense in

which that term is usually used.

Does the term "employee," as defined in G. L., c. 32, § 1, as amended
by St. 1922, c. 341, § 1, include public officers? The use of the phrase

"persons permanently and regularly employed" in place of the phrase
"permanent and regular employees" does not in and of itself war-
rant the construction that public officers are included in the term "em-
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ployees." The distinction between a public office and a public em-
ployment has been so sharply recognized as to require, in my opinion,

clear and unmistakable language to warrant the inclusion of public

officers in the term '

' employees.
'

' See Attorney General v. Drohan,
169 Mass. 534; Attorney General v. Tillinghast, 203 Mass. 539. More-
over, section 1 of chapter 32, as amended, should be read in the light

of section 2 (3) of that act, as amended by St. 1921, c. 439, § 1, which
permits officials appointed by the Governor for a fixed term of years

to become members of the Retirement Association, but does not require

them to become members. Yet such officials are "persons" in the

service of the Commonwealth.
I am therefore of the opinion that the clerk of the Supreme Judicial

Court for the Commonwealth cannot be required to become a member
of the Retirement Association of the Commonwealth.
Your next question is as follows :

—
"May a person who is a temporary employee, whose employment

was authorized for a definite time, be employed after reaching seventy

years of age—
(a) In a regular State department;

(6) By a temporary commission created by an act of the Legisla-

ture to report upon a special subject?"

G. L., c. 32, § 2 (4), as amended by St. 1925, c. 12, provides for the

retirement of any "member" who reaches the age of seventy. I know
of no provision of law which prohibits the temporary employment
of a person who has passed the age of seventy. I therefore answer this

question in the affirmative.

Your next question reads as follows :
—

"May a person who has been employed on a temporary requisition

for three . months ' service, followed by another temporary requisition

for a like length of service, and who has worked for several months
under several such appointments, be considered an employee for the

purposes of membership in the Retirement Association?

Would it be consistent with the law for the Board of Retirement to

adopt a by-law to include such persons as 'permanently and regularly

employed' after a reasonable length of continuous service?"

G. L., c. 32, applies to persons "permanently and regularly employed."
Section 3 (3) provides that "the board may make by-laws and regu-

lations consistent with law." A person who is employed on several

successive temporary requisitions is not, by the very terms of the requi-

sition, "permanently and regularly employed." Such person is there-

fore not eligible to membership in the Retirement Association. The
board cannot by a regulation or by-law treat a temporary employment
as a permanent one. I therefore answer this question in the negative.

You further inquire whether there are any classes of officials exempt
from membership in the Retirement Association in addition to those

appointed by the Governor and Council and those elected by popular

vote. Your question does not refer to any specific officials or any
specific officers. The Attorney General will not undertake to determine

in advance of any inquiry directed toward specific officers all possible

problems which may arise. I therefore respectfully ask to be excused

from answering that question.

Very truly yours,

Jay R. Benton, Attorney General.



P.D. 12. 61

Department of Public Works— Regulation of Billboards— Signs
advertising Persons occupying or Business done on the Premises.

Under G. L., c. 93, § 30, as amended by St. 1924, c. 334, advertising

devices otherwise lawful, indicating the person occupying the

premises or the business done thereon, need not conform to the

regulations of the Department of Public "Works.

What signs advertise the business transacted on the premises is a ques-

tion of fact, and the rule is, in general, broad enough to allow

devices which indicate the manufacturer of goods sold on the

premises.
Feb. 15, 1926.

Hon. William F. Williams, Commissioner of Public Works.

Dear Sir :— You have asked my opinion upon certain questions re-

specting the interpretation and effect of G. L., c. 93, § 30, relating to

the regulation of billboards and other advertising devices, as amended
by St. 1924, c. 334. The provisions of that section are as follows :

—
"No person, firm, association or corporation shall post, erect, display

or maintain on any public way or on private property within public

view from any highway, public park or reservation any billboard or

other advertising device, whether erected before August twenty-fifth,

nineteen hundred and twenty, or not, which advertises or calls atten-

tion to any business, article, substance or any other thing, unless such

billboard or device conforms to the rules and regulations and ordinances

or by-laws established under the preceding section; provided, that this

section shall not apply to signs or other devices erected and maintained
in conformity with law and which advertise or indicate either the per-

son occupying the premises in question or the business transacted there-

on, or advertise the property itself or any part thereof as for sale or

to let and which contain no other advertising matter."

1. You ask whether the words "erected and maintained in conform-

ity with law," as found in G. L., c. 93, § 30, amended by St. 1924,

c. 334, include within their significance conformity with the rules and
regulations made by the Division of Highways under the authority of

G. L., c. 93, § 29, as amended by St. 1924, c. 327. I think that they

do not. Any other conclusion than this would take away from this

portion of G. L., c. 93, § 30, all force and effect whatever.

2. You also ask whether the words "or the business transacted there-

on," found in said section 30, permit the erection of advertising devices

which advertise the manufacturer of articles or products sold on the

premises. What is the business transacted upon given premises, is

a question of fact in each case. What devices advertise or indicate

such business is a further question of fact in each case. In my opinion,

this provision is broad enough to permit not only a device stating the

general nature of the business but also a device which advertises or

indicates a particular detail of the business which may be thought

reasonably calculated to attract custom. The advertising of a particu-

lar commodity as exposed for sale upon the premises may well include

matter indicating the manufacturer of the commodity. The proprietor

of the business may consider that the manufacturer's name constitutes

an additional recommendation of the particular product. It is difficult

to answer categorically a question Avhich so largely involves varying

considerations of fact, but so far as it is possible I answer your ques-
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tion in the affirmative. There will be, however, a line in fact between
devices which, as an incident to the advertising or indicating of the

business done on the premises, also advertise the manufacturer of an
article sold thereon and devices which only advertise the manufacturer
and ignore the business. The latter type of device does not come
within the scope of the permission.

Yours very truly,

Jay E. Benton, Attorney General.

Massachusetts Agricultural College— Trustees— President— Accept-
ance of Gift.

The president of the Massachusetts Agricultural College is without
authority to accept gifts for the college; such power lies in the

board of trustees.

Feb. 16, 1926.

Hon. Charles P. Howard, Chairman, Commission on Administration
and Finance.

Dear Sir :— You have asked my opinion upon the following mat-
ter :
—

"The president of the Massachusetts Agricultural College informs
me that a group of farmers wish to present a Ford truck to the college

for the use of the Cranberry Station. He wishes me to ascertain

whether or not he can legally accept the gift of the truck."

The Massachusetts Agricultural College is a State institution, man-
aged and administered on behalf of the Commonwealth by a board of

trustees appointed under G-. L., c. 15, § 20. The president of the

college is elected by the trustees, who define his duties. G-. L., c. 75,

§ 13. I am of the opinion that the president of the college has no
authority to accept gifts for the use of the institution, but that the

trustees are empowered so to do.

The college is not for all purposes an independent entity, but func-

tions within the Department of Education as one of the many forms
of the Commonwealth's activities.

The physical property which the college uses has its title vested
in the Commonwealth, and gifts to the college are in effect gifts to

the Commonwealth. The Commonwealth alone has power to accept
or reject donations offered to it. Such power may, however, be dele-

gated by the Commonwealth through the Legislature to its administra-
tive subdivisions.

G. L., c. 75, § 7, provides :
—

"The trustees shall administer property held in accordance with
special trusts, and shall also administer grants or devises of land and
gifts or bequests of personal property made to the commonwealth for

the use of the college, ..."

The board of trustees, as constituted under G. L., c. 15, § 20, is a

branch of the administrative government of the Commonwealth, and,
in view of the powers specifically conferred upon it by G. L., c. 75, it

may be inferred that it has the power to receive unconditionally gifts

of personal property, such as an automobile truck, for the use of

the college, title to which vests in the Commonwealth. Attorney Gen-
eral's Report, 1922, p. 256.
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The president of the college is elected by the trustees, and his duties

are defined by them. The Legislature has conferred upon him no
powers with relation to holding or administering property. The office

itself carries with it no implied power to place the Commonwealth in

the position of a donee of a preferred gift, and there is no legislative

enactment indicating any intent to confer such authority upon him.

He is not such an administrative officer of the Commonwealth as may
accept gifts upon its behalf, and a gift to the college is in effect a

gift to the Commonwealth.
Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Maintenance of Athletic Field by a City— Ad-
mission Fee.

A. bill which provides that the director of the department of public

property of the city of Lawrence, under the direction of its city

council, may maintain an athletic field in said city and may permit
.the use of said field for athletic games and other entertainments

of a public nature, at which an admission fee may be charged,

but which does not provide that such field is to be used exclusively

for rental purposes, would be constitutional.

Feb. 19, 1926.

Hon. Alvin E. Bliss, Senate Chairman, Committee on Cities.

Dear Sir:— You have requested my opinion as to the constitution-

ality and legality of Senate Bill No. 179, now before your committee,

entitled "An Act relative to the maintenance of an athletic field in the

city of Lawrence. '

' This act provides as follows :
—

"Section 1. The director of the department of public property of

the city of Lawrence, under the direction of its city council, may main-

tain an athletic field, with suitable equipment, on land on Osgood Street

and Winthrop Avenue, owned by the city and now known as Memorial
Park, and may permit the use of said field for athletic games and
other entertainments of a public nature, at which an admission fee

may be charged, to such person or persons and upon such conditions

as may be fixed by the said director, with the approval of the city coun-

cil."

It does not appear in what manner this land was acquired by the

city of Lawrence, whether by a taking under the right of eminent

domain, purchase or gift.

In Wright v. Walcott, 238 Mass. 432, the court said :
—

"Land acquired by a city or town by eminent domain or through

expenditure of public funds, held strictly for public uses as a park

and not subject to the terms of any gift, devise, grant, bequest or

other trust or condition, is under the control of the General Court.

It may be transferred to some other agency of government or devoted

to some other public use by legislative mandate. The power of the

General Court in this regard is supreme over that of the city or town.

When title in fee is acquired in the land by the municipality for such

a public use, there is no right of reversion to the original owner. He
has been divested of every vestige of title when he parted with the

fee. Higginson v. Treasurer & School House Commissioners of Boston,

212 Mass. 583. Stewart v. Kansas City, 239 U. S. 14, 16."
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The Legislature may, under our Constitution, authorize the sale or

lease of land held for a public purpose when the public purpose desig-

nated has been completely accomplished, or when through the lapse

of time or changed conditions continued ownership of the land by the

public agency is no longer necessary or needed for the public purpose
for which the land was acquired. Chase v. Sutton Mfg. Co., 4 Cush. 152

;

Winnisimmet Co. v. Grueby, 209 Mass. 1 ; Bancroft v. Cambridge, 126
Mass. 438 ; Worden v. New Bedford, 131 Mass. 23 ; Dingley v. Boston,
100 Mass. 544 ; Davis v. Bockport, 213 Mass. 279 : Wright v. Walcott n

supra; Sweet v. Bechel, 159 U. S. 380. But legislation designed or

framed to accomplish the ultimate object of placing property under
the control of one or more private persons' after it has been taken by
the superior power of the government from another private person
avowedly for a public purpose, is unconstitutional. Wright v. Walcott,
supra; Salisbury Land & Improvement Co. v. Commonwealth, 215 Mass.
371.

In the absence of any evidence that Memorial Park, referred to in

the bill under consideration, was given to the city of Lawrence by
devise, grant, bequest, in trust or upon condition, I assume that it was
purchased or taken by eminent domain for park purposes. If the

park is already under the control and management of park commis-
sioners, so that the result of the bill is to work simply a change of

control of said park land by taking it from one official who holds it

for a public use and transferring it to another to hold in the same
manner for precisely the same public use, there may well be a con-

stitutional objection. To such a situation the case of Gary Library v.

Bliss, 151 Mass. 364, seems applicable.

The bill under consideration does not involve any taking of property
either from a private person or from the public. There is nothing
in the bill which takes away from the city its legal title to the land.

It merely authorizes the use of said land for athletic games and other

entertainments of a public nature, at which an admission fee may
be charged, to such person or persons and upon such conditions as

may be fixed by the director of the department of public property of

the city of Lawrence, with the approval of the city council.

The law seems settled in this Commonwealth that while a municipality
cannot purchase or take land and buildings or erect buildings for busi-

ness or speculative purposes, nevertheless, having such land and build-

ings, acquired in good faith for proper municipal purposes, it has

the right to allow it to be used incidentally for other purposes, either

gratuitously or for a compensation. Such a use is within its legal

authority and is in fact common in many cities and towns. For ex-

ample, operating a ferry, see Davies v. Boston, 190 Mass. 194; letting

a public hall for profit, Little v. Ilolyoke, 177 Mass. 114, Oliver v.

Worcester, 102 Mass. 489, 499 ; managing a farm, partly for the sup-

port of its poor, partly for the maintenance of its highway department
and partly for the production of income, Neff v. Wellesley, 148 Mass.

487; operating a stone crusher for profit, Duggan v. Peabody, 187 Mass.

349, Collins v. Greenfield, 172 Mass. 78. In such cases, where the

city does not devote the property exclusively to public purposes but
lets it, or a part of it, for its own advantage and emolument by receiv-

ing rents or otherwise, it is of course liable, while it is so let, in the

same manner as a private owner would be. See Davis v. Bockport,
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supra. In practically all of the deciding cases the property was held
and administered for some purely public purpose, the use of unneeded
or unused portions of it for the profit of the municipality being merely
incidental and a minor use.

The bill under consideration, while it does not in terms provide that

the park referred to shall be used exclusively for income purposes,

nevertheless, as it reads, that would seem to be the major purpose,
and the money for the maintenance and equipment of the athletic

field apparently is to be raised by general taxation. These features

should be carefully considered, as they make the bill clearly distinguish-

able from the adjudicated cases. The difficulty lies not in the state-

ment of the governing principles of law but in their application to

particular facts. With some hesitancy I arrive at the conclusion that

inasmuch as the bill does not provide that the said athletic field is

to be> used exclusively for rental purposes, and apparently may be

used also for municipal purposes for the benefit of all the citizens,

the use for profit may well be considered to be merely incidental. Under
this view of the question I believe the bill is constitutional.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Retroactive Tax Laws.

A statute reviving a liability to tax under a prior law, while retro-

active, is not for that reason unconstitutional.

Bills amending G. L., c. 63, § 52, and St. 1925, c. 343, § 13, examined
and held to be free from constitutional defect.

Feb. 19, 1926.

Hon. Henky L. Shattuck, Chairman, House Committee on Ways and
Means.

Dear Sir : — You ask me to advise your committee relative to the

form and constitutionality of House Bills Nos. 1085 and 1086, and at

the same time to give the committee any suggestions that may occur

to me as to the merit or demerit of the proposed legislation.

House Bill No. 1085 amends G. L., c. 63, § 52, which was under
consideration by the court in the recent case of W. & J. Sloane v. Com-
monwealth, 253 Mass. 529. Section 52 provides, in substance, that if

the excise imposed by section 32 on domestic business corporations, or

that imposed by section 39 on foreign corporations, is declared uncon-

stitutional by the Supreme Court of the United States or the Supreme
Judicial Court of the Commonwealth, the whole corporation excise tax

law enacted in 1919 shall be null and. void and the prior law shall be

revived, that all taxes which have become due under such prior law
shall be assessed forthwith, and that the time for making such assess-

ment and for applying to the court for abatement of taxes under sec-

tion 32 or section 39 shall be extended for six months from the date

of the determination.

The proposed substitute provides separately for the excise imposed

by section 32 and that imposed by section 39. It revives the prior

law only for the period beginning with the calendar year prior to

the determination of the court. It extends the time for assessing taxes

and enforcing rights for a period of a year instead of six months,

and it provides that excises paid under the law declared unconstitu-

tional shall be credited against taxes assessed under the prior law.
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The liability to tax under prior law revived and made applicable

for a period already passed by section 52, as it now is and in the pro-

posed amended form, is, of course, retroactive; but that feature does
not make it unconstitutional. "Laws of a retroactive nature, imposing
taxes or providing remedies for their assessment and collection and
not impairing vested rights, are not forbidden by the Federal Consti-

tution." Kentucky Union Co. v. Kentucky, 219 U. S. 140, 152. See
also Stockdale v. Insurance Companies, 20 Wall. 323, 331, 332 ; Brusha-
ber v. Union Pacific R.R. Co., 240 U. S. 1, 20; Forbes Boat Line v. Board
of Commissioners, 258 U. S. 338. The limitation of the right to recover

taxes assessed under the law held unconstitutional to the period begin-

ning with the calendar year prior to the decision does not affect the

constitutional rights of the taxpayer, which, as the court has several

times held, are sufficiently protected by section 77. W. & J. Sloane v.

Commonwealth, supra; International Paper Co. v. Commonwealth, 232
Mass. 7 ; Lever Brothers Co. v. Commonwealth, 232 Mass. 22 ; Burrill

v. Locomobile Co., 258 U. S. 34.

House Bill No. 1086 amends St. 1925, c. 343, § 13, which contains

provisions similar to section 52 made applicable to the tax imposed on
banks and trust companies. The proposed amendment is similar in

form to the amendment made by House Bill No. 1085, except that taxes

under the prior law, when revived, are to be assessed for the year 1926
and subsequent years instead of from and after the calendar year pre-

ceding the date of the decision, and taxes assessed under the invalid

law are to be credited for a corresponding period.

In my opinion, these bills, if enacted, would be constitutional, and they
seem to me to be in proper form and reasonably adapted to cure defects

and difficulties which became apparent in connection with the proceed-

ings instituted by W. & J. Sloane.

Very truly yours,

Jay R. Benton, Attorney General.

Taxation— Exemption of Veterans.

A statute amending G. L., c. 59, § 5, cl. 23rd, adding to the class of

veterans thereby given a partial exemption from local property
taxation, would be constitutional, if enacted.

Feb. 24, 1926.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :— You have transmitted to me for examination and report Sen-

ate Bill No. 172, entitled "An Act granting to certain veterans a par-

tial exemption from local property taxation."

This bill proposes to amend G. L., c. 59, § 5, cl. 23rd, exempting
soldiers and sailors who served in the War of the Rebellion from
payment of a poll tax and to the amount of one thousand dollars

from taxation of their property and the property of their wives or

widows if they are not entitled to exemption under clause 22nd, with

certain provisos. The amendment includes in the class of persons

entitled to the one thousand dollar exemption "soldiers and sailors

who served in the military or naval service of the United States in

the Spanish war or in the Philippine insurrection or the China relief

expedition and were honorably discharged or honorably released there-

from. '

'
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"Reasonable classification so far as concerns taxation or exemption

from taxation may be made by the Legislature." Massachusetts Gen-
eral Hospital v. Belmont, 233 Mass. 190, 201. The payment of mili-

tary aid out of State funds to persons who have served in the army
or navy of the United States is a public use justifying such expendi-
ture. Opinion of the Justices, 211 Mass. 608. Partial exemption from
taxation has been granted to soldiers and sailors, under our statutes,

since 1894. The proposed amendment merely adds to the class of

soldiers and sailors entitled to the benefits of one of the exemptions
provided.

In my opinion, the bill, if enacted into law, would be constitutional.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Power of Legislature over Charitable Founda-
tions— Change of Name of School— Validation of Acts of Chari-

table Corporation— Alteration of Number and Qualifications of
Trustees— Contract Clause— State Legislation prior to the United
States Constitution— Power of Donor to release Conditions.

Charitable trusts held by municipalities are, in the absence of express

restriction on the gift, subject to a certain amount of statutory

regulation with respect to the mode of administration.

Statutes purporting to vary the substance or express administrative

provisions of a charitable trust are ordinarily unconstitutional.

A statute purporting to change the name of a school founded by a

private donor, who expressly provided for its name, varying the

apparent purpose of the school from "agricultural" to "voca-
tional" is unconstitutional.

A statute changing the name of such a school, so as to include the

word "academy" rather than "school," may not, under given

circumstances, be unconstitutional.

The charter of a corporation established in 1784, without reservation

pf right to amend, cannot be altered without the consent of the

corporation.

A statute purporting to "validate" the acts of a charitable corpora-

tion done under a name other than the corporate name is at least

valid as a release of any right of the Commonwealth to complain
thereof.

Where, prior to the adoption of the United States Constitution, the

Legislature altered a charitable foundation by an act changing the

number of trustees from that provided for by the donor, the Legis-

lature may now, with the corporation's consent, further alter the

number of trustees.

Where, under such circumstances, the original donor had by his will

requested the abolition of a requirement as to the residence of the

trustees, the Legislature may, with the consent of the corporation,

alter the charter to comply with such request.

Committee on Education.

Gentlemen : — You have asked my opinion whether House Bill No.

301 and House Bill No. 351, §§1 and 2, both relating to certain chari-

table foundations, would, if enacted into law, violate the conditions

of the original gifts. I assume that your ultimate question is whether
the bills, if enacted, would be constitutional.
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I take up first House Bill No. 301. This purports to authorize the
change of name of Smith's Agricultural School, an institution carried
on by the city of Northampton, under the will of Oliver Smith, to

Smith Vocational School. The will, the provisions of which were ac-

cepted by the then town of Northampton in 1847, is emphatic in pro-
viding that the name of the institution, for the establishment of which
a substantial sum of money was given, should be "Smith's Agricul-
tural School." Although it provides for the establishment, "on the
premises," of a "School of Industry," the dominant emphasis of the
relevant portion of the will is upon the "Art and Science of Hus-
bandry and Agriculture." The name reflects, and was intended to

reflect, this dominance.
Whether or not changed circumstances, coming with the passage

of time, now would warrant a court of equity in making the change
which this bill seeks to effectuate, is not the present question. It is

whether the Legislature can do it. The power of the General Court
over charitable trusts held by municipalities is considerable. Opinion
of the Justices, 237 Mass. 613, 618. In respect to the mechanics of

administration, the donor who confides his trust to a city or town
without express restrictions subjects it to a certain amount of regula-

tion flowing from the general power of the Legislature over the public

affairs of the trustee of his selection. Ware v. Fitchourg, 200 Mass. 61.

But a measure which undertakes to vary the substance of the trust,

or even an administrative provision which is express and unequivocal,
will ordinarily pass the bounds of this power. Cary Library v. Bliss,

151 Mass. 364. In my opinion, this bill is of such a character, and,

if enacted, will be unconstitutional. Opinion of the Justices, supra, 617.

House Bill No. 351 purports to alter the charter of a corporation

established in 1784, St. 1784, c. 32. This cannot be done without the

consent of the corporation. Opinion of the Justices, 237 Mass. 619, 622.

The bill is deficient in that it is not made conditional upon such con-

sent. As, however, this may be remedied by amendment, I will give

my opinion upon its various provisions as if such amendment had been
made.

1. The bill purports to change the name of the corporation from
"The Trustees of Derby School" to the "Trustees of Derby Academy."
The difference between the words "school" and "academy" is not

a wide one, and the former word is not more appropriate to the ex-

pressed purposes of the particular institution. The deed by which
the school was founded did not directly provide for the name of "Derby
School" but rather that the trustees should secure an act of incor-

poration under the name of the "Trustees of Derby School," a condi-

tion which has been fulfilled. The change from a school to an academy,
whatever the significance of such a change may be thought to have
been, was undertaken by St. 1797, c. 9. Under these circumstances,

I should hesitate to say that the change of the corporate name now
contemplated would violate the obligation of any contract between
the original donor and the trustees or corporation, or would so modify
the charity itself as to amount to a usurpation of judicial power.

2. The bill purports to validate all acts of the corporation done

under the name of the Trustees of Derby Academy after June 17, 1797,

to the same extent as if done under the name of the Trustees of Derby
School, and to confirm as the property of the corporation, the Trustees
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of Derby Academy, all property, real and personal, now standing in

the name of the Trustees of Derby School or the Trustees of Derby
Academy. These provisions can be construed as intended merely to
release whatever rights the Commonwealth might otherwise have to

complain of the business of the corporation having been done under
an erroneous name, and to authorize specifically the future dealing
with the corporate property under the name which the bill confers. Thus
construed, they would be constitutional. It is therefore unnecessary to

consider whether, given some broader construction calculated to affect

the rights of third persons, they would be unconstitutional.

3. There is a provision in the bill changing the number of trustees,

and removing a limitation hitherto existing as to the residence of the
trustees. There was no express provision in the original deed as to

the number of trustees, although the conveyance was in fact to ten
named persons and contained provision for the filling of vacancies.

The Legislature, in the charter of 1784, undertook to deal comprehen-
sively with the subject, and provided for a board of not more than
eleven nor less than nine, of whom five should constitute a quorum.
The provision superseded the implications of the deed at a time when
the Constitution of the United States had not been adopted. It can-

not, therefore, be attacked upon the ground of the Contract Clause.

It furnished a new starting point for the future, creating a contract
with the corporation, in the sense in which a charter is a contract, but
creating no contract in any sense with the original donor. I have
not been advised of the existence of any subsequent donors. In my
opinion, this administrative feature is now subject to further change
by the Legislature, with the consent of the corporation. As to the
removal of the limitation respecting the residence of the trustees, this

comes in response to the specific request of the founder, in the codicil

to her will, which request must release, if anything can release, her
personal right to have the charity conducted, in this respect, upon the

original terms. See Gary Library v. Bliss, 151 Mass. 364, 379.

Upon the facts which have been presented, although several aspects

of House Bill No. 351, §§1 and 2, are not free from doubt, I am not
prepared to say that the measure, if enacted, will not be held consti-

tutionaL Yours very truly,

Jay R. Benton, Attorney General.

Constitutional Law— Taxation— Corporate Franchise Tax— Foreign
Telephone Company.

The tax imposed by G. L., c. 63, § 56A, on foreign telephone companies
is sufficiently definite so that it is not open to the objection that

legislative power is unlawfully delegated to the Commissioner.
There is not such discrimination in the tax imposed, by reason of its

application to foreign telephone companies only, as to constitute

a denial of the equal protection of the laws.

To the Honorable Senate.
March 15, 1926.

Gentlemen :— You have requested my opinion as to the constitu-

tionality of G. L., c. 63, § 56A, inserted in said chapter by St. 1923,

c. 310. The section is as follows :
—

"A foreign telephone company carrying on part of its business out-

side of the commonwealth may, within the time when its franchise
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tax return under this chapter is due to be filed, request determination
of the value of its corporate franchise subject to taxation in the com-
monwealth by a method other than that hereinbefore provided and
hereinafter referred to as 'the statutory method.' Such a foreign tele-

phone company shall within thirty days thereafter file with the com-
missioner, under oath of its treasurer, a statement showing in detail

the value of its corporate franchise as aforesaid, and such other in-

formation, as the commissioner shall require for assessment of the

tax. The commissioner shall in such case ascertain the value of such
franchise as aforesaid and to that end may determine such value by
a method other than 'the statutory method' but nothing herein con-

tained shall be construed to prevent the application of 'the statutory

method' in case the commissioner shall deem such method equitable."

G. L., c. 63, §§ 53-58, impose a tax upon the corporate franchise of

certain corporations, not taxable under the corporation excise tax law,

including foreign telephone, telegraph, railroad, street railway and
electric railroad corporations. The tax is measured by the value of

the corporate franchise less certain deductions, which are different in

the cases of different classes of corporations, specified in section 55.

In the case of a foreign telephone company the deductions allowed are

"so much of the value of its capital stock as is proportional to the

number of telephones used or controlled by it, or under any letters

patent owned or controlled by it, without the commonwealth"; and
"the value of its works, structures, real estate, machinery, poles, under-
ground conduits, wires and pipes subject to local taxation within the

commonwealth" (clauses third and fourth). The tax so imposed is

a tax upon the corporation on account of property owned and used by
it within the State. Western Union Telegraph Co. v. Massachusetts T

125 U. S. 530, 552; Massachusetts v. Western Union Telegraph Co., 141

U. S. 40, 45. In enacting section 56A the Legislature no doubt had
in mind that a tax levied on a foreign telephone company under sec-

tion 55 and clauses third and fourth might result in an unconstitutional

burden on such a corporation. Fargo v. Hart, 193 U. S. 490; Union
Tank Line Co. v. Wright, 249 U. S. 275 ; Wallace v. Sines, 253 U. S. 66.

A somewhat similar alternative method for determining value for the

purpose of laying excise taxes on foreign business corporations is to

be found in d L., c. 63, § 42.

In considering the question of the constitutionality of section 56A
there appear to be two possible lines of inquiry:

First, whether the tax imposed is so defined that it may not be open
to the criticism that legislative power is delegated to the Commissioner;
and

Secondly, whether, in applying the provision to foreign telephone

companies alone, there is some unconstitutional discrimination in favor

of or against such corporations.

I interpret the term "value of its corporate franchise subject to

taxation in the commonwealth," which by section 56A is to be ascer-

tained by the Commissioner, to mean value of its corporate franchise

employed within the Commonwealth. So interpreted, the tax is im-

posed upon property subject to taxation by the Commonwealth. Western
Union Telegraph Co. v. Massachusetts, 125 U. S. 530; Postal Telegraph
Co. v. Adams, 155 U. S. 688; Adams Express Co. v. Ohio, 166 U. S.

185, 223-225; Atlantic, etc., Tel. Co. v. Philadelphia, 190 U. S. 160, 163;
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Cudahy Packing Co. v. Minnesota, 246 U. S. 450, 453 ; Union Tank Line
v. Wright, 249 U. S. 275 ; Air-Way Corporation v. Day, 266 U. S. 71

j

.Sass, Ratcliff & Gretton, Ltd., v. $£a£e Tax Commission, 266 U. S. 271.

In my opinion, the tax imposed by the statute is sufficiently definite

so as not to be open to the objection of an unlawful delegation of legis-

lative power. The New York tax law for many years imposed an
annual franchise tax upon foreign and domestic corporations to be
computed upon the basis of the amount of its capital stock employed
within the State, without further defining the method by which the

value of the stock so employed was to be determined. Laws of New
York, 1880, c. 542; Tax Law, § 182. I conclude, therefore, that so

far as the first question is concerned the section is not unconstitu-

tional.

The second inquiry is whether there is such discrimination in the

tax by reason of its application to a foreign telephone company only

as to constitute a denial of the equal protection of the laws under the

United States Constitution. Concerning this question the Supreme
Court of the United States has recently said :

—
"It is unnecessary to say that the 'equal protection of the laws' re-

quired by the Fourteenth Amendment does not prevent the States from
resorting to classification for the purposes of legislation. Numerous
and familiar decisions of this court establish that they have a wide
range of discretion in that regard. But the classification must be rea-

sonable, not arbitrary, and must rest upon some ground of difference

having a fair and substantial relation to the object of the legislation,

so that all persons similarly circumstanced shall be treated alike. The
latitude of discretion is notably wide in the classification of property
for purposes of taxation and the granting of partial or total exemptions
upon grounds of policy."

Eoyster Guano Co. v. Virginia, 253 U. S. 412, 415. In Beers v. Glynn,

211 U. S. 477, 484, the court said:—
"The power of the State in respect to the matter of taxation is very

broad, at least so far as the Federal Constitution is concerned. ... It

may tax one class of property by one method of procedure and an-

other by a different method."

See also Bell's Gap B.R. Co. v. Pennsylvania, 134 U. S. 232, 237. Tax
laws classifying foreign corporations and imposing a particular tax

different from other taxes upon foreign corporations of a certain class

have several times been upheld. Michigan Central B.B. v. Powers, 201

U. S. 245, 293; Citizens' Telephone Co. v. Fuller, 229 U. S. 322; North-

western Life Insurance Co. v. Wisconsin, 247 U. S. 132. It is my opin-

ion that in this aspect, while the question may be open to some doubt,

section 56A is not unconstitutional.

I therefore advise you in response to your request that, in my opinion,

G. L., c. 63, § 56A, is constitutional.

Very truly yours,

Jay E. Benton, Attorney General.
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Insurance— Contracts— Service Agreements.

A contract to make repairs caused by accident may be a contract of
insurance and not a service agreement when the element of hazard
enters into the terms of the undertaking.

March 15, 1926.

Hon. Wesley E. Monk, Commissioner of Insurance.

Dear Sir : — You have requested my opinion as to whether or not
an agreement issued by the Eastern Auto Body Service Corporation,
which you have submitted to me for examination, is a contract of in-

surance within the meaning of G. L., c. 175, § 2.

By the foregoing statute a contract of insurance is denned to be—
"An agreement by which one party for a consideration promises to

pay money or its equivalent, or to do an act valuable to the insured,

upon the destruction, loss or injury of something in which the other

party has an interest."

The instant agreement recites in its provisions that it is not a policy

of insurance but is a "service agreement." Its true character, how-
ever, must be determined from analysis of its terms. Various con-

tracts of a similar nature have been considered by me and by my pre-

decessors in office, and the general principles applicable to the distinction

between contracts to render service and contracts of insurance have
been set forth at length in many opinions (Attorney General's Report,

1924, p. 142; 1921, p. 143, and others there cited).

An essential element of a contract of insurance is hazard. An in-

sured receives indemnity from loss by reason of the happening of

events without his control or the control of the insurer. If a contract

be merely an agreement to perform work for another at the option

of the latter, or to make ordinary repairs upon an instrumentality of

another as they may become necessary by the usual operation of such
instrumentality, and not when created by accident resulting from the

intervention of some cause foreign to the usual operation, it is not a

contract of insurance. I Op. Atty. Gen. 544, 547. If, ' however, a

contract calls for indemnity in money or the making of repairs, in the

event of damage to an instrumentality of one of the contracting parties,

which can only be made necessary by the happening of an accident,

the contract may be one of insurance.

The service contracts which have been the subject of previous opin-

ions by the Attorney General and his predecessors, and have been said

not to be contracts of insurance, have lacked the element of hazard and
have differed in their terms from the instant agreement in important

particulars.

In the agreement submitted to me the Eastern Auto Body Service

Corporation promises, in consideration of the payment of a sum of

money, to make certain enumerated kinds of repairs during one year

to a designated automobile of the other party to the contract, and to

make such repairs regardless of the cause thereof, whether accident,

collision, negligence or of whatever character. A large proportion of

the enumerated kinds of repairs which the corporation agrees to make
are of a sort which more commonly are made necessary by damage
caused by the accidental application of external violence than by the

ordinary operation of an automobile. The removal of dents in the

body, in the metal part of the top, in the doors, in the hood, in the
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fenders, on the gasoline tank and brackets, which are enumerated re-

pairs required by the contract, are, as a matter of common knowledge,
more likely to result from accident than from the ordinary wear and
tear of the mere operation of an automobile. The replacement of glass

in an automobile, "that may be broken, resulting from any act, event
or fact whatsoever other than wilful destruction," which is one of

the enumerated repairs that the corporation agrees to make, is a form
of repair which almost invariably is made necessary by damage result-

ing from force accidentally applied to a car, rather than from its usual
operation. Clause (3) of the instant agreement, relative to towing,

provides for the rendering of service not merely at the option of the

assured but when the car is disabled, whether by causes incident to

its ordinary operation or by "accident or collision."

In view of the intimate connection between accidental violence and
the kinds of damage as to which the corporation is to make the holder

of the agreement whole by performing the necessary and stipulated

repairs, I am constrained to say that such an element of hazard enters

into the contract that it is plainly distinguishable from other service

contracts which have been held, by reason of the lack of this charac-

teristic, not to be contracts of insurance. The agreement under con-

sideration provides for virtual reimbursement for loss to the other

contracting party by the performance of acts valuable to him, namely,
the making of repairs. It is supported by a valid consideration. Al-

though possibly it is somewhat broader in its scope, providing, as it

perhaps does, for repairs made necessary by ordinary usage as well

as by accident, yet, read as an entirety, it is virtually a contract of

insurance not unlike the type commonly known as collision sustained,

except that it provides only for the making of certain repairs instead

of for the payment of money to the insured.

I am of the opinion that the contract which you have submitted to

me is one of insurance, within the meaning of G. L., c. 175, § 2.

Very truly yours,

Jay R. Benton, Attorney General.

Agriculture— Inspection of Apples— Foreign Law.

An inspector of apples from another State is without authority to

inspect apples grown in such State when stored within the Com-
monwealth.

March 16, 1926.

Dr. Arthur W. Gilbert, Commissioner of Agriculture.

Dear Sir :— You request my opinion as to the authority of an in-

spector representing the New Hampshire Department of Agriculture

to make inspection of New Hampshire apples in market and storage

houses within this Commonwealth.
I am unaware of any statute of Massachusetts or of the United States

which confers such authority upon inspectors of the New Hampshire
Department of Agriculture. No such power is given by G. L., c. 94,

§§ 104-111, as amended, nor by U. S. Compiled Statutes of 1918,

§§ 8574-8, commonly known as the United States Apple Grading Law.
In the absence of specific statutory authority, no foreign inspector

possesses any such power as you refer to in your letter. Such an

inspector might have access to local market and storage houses and
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might inspect apples therein lawfully if permission so to do were
given by the owners of the buildings and of the apples.

Very truly yours,

Jay R. Benton, Attorney General.

Motor Vehicle— Transportation of Intoxicating Liquor—Forfeiture.

A motor vehicle conveying intoxicating liquor in bottles or other re-

ceptacles is not a "vessel" under G. L., c. 138, § 64, but may
be an "implement of sale" thereunder.

Gen. A. F. Foote, Commissioner of Public Safety.
March 18

>
1926 -

Dear Sir :— You request my opinion upon the following questions :
—

"May an automobile used for the transportation or sale of liquors,

contrary to the laws of the Commonwealth, be deemed, within the

meaning of the law, an implement for the sale of such liquors or a

container thereof, and therefore subject to forfeiture and disposition

as an implement or container?

Or may an automobile when especially equipped for the transpor-

tation or sale of liquors, contrary to the laws of the Commonwealth,
be deemed, within the meaning of the law, an implement for the sale

of such liquors or a container thereof, and therefore subject to for-

feiture and disposition as an implement or container?"

G. L., c. 138, § 64, provides :
—

"The officer to whom the warrant is committed shall search the

premises and seize the liquor described in the warrant, the casks or

other vessels in which it is contained, and all implements of sale and
furniture used or kept and provided to be used in the illegal keeping
or sale of such liquor, if they are found, in or upon said premises, and
shall convey the same to some place of security, where he shall keep
the liquor and vessels until final action is had thereon."

I will take up first the question whether a motor vehicle may be

considered a "vessel," under the provisions of the above statute. A
vessel is "a hollow receptacle of any form or material, but especially

one capable of holding a liquid, as a pitcher, bottle, vase, kettle, or

cup." Standard Dictionary.

The bottles, cans, containers or other receptacles in which the liquor

is held are the "vessels in which it is contained." Intoxicating liquor

found in receptacles in or upon a motor vehicle will not transform

such a vehicle into a vessel in which said liquor is contained, under
the meaning of the statute.

It is conceivable, however, that a motor vehicle might be constructed

or equipped with tanks or other receptacles, as part thereof, capable

of holding liquor in volume, in which case such a vehicle could "be
found to be an implement of sale or container," or vessel, within the

intendment of the statute. Commonwealth v. Certain Intoxicating

Liquors, 253 Mass. 581.

Whether motor vehicles may be "implements of sale . . . used or

kept and provided to be used in the illegal keeping or sale of . . .

liquor," is the other part of the inquiry under consideration.

An implement is defined as "an instrument used in work. '

' Standard
Dictionary. Also,

'
' that which fulfils a want or use.

'

' Davis v. Anchor
Mutual Fire Ins. Co., 96 la. 70.
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Whether a motor vehicle is an implement of sale or vessel used

in the illegal keeping or sale of intoxicating liquors is a question
of fact for the court or jury, upon all the evidence in the particular
case. Commonwealth v. Certain Intoxicating Liquors, supra.
A succinct statement of the law on the points raised in your letter

is found in the language of Judge Crosby, who wrote the opinion just
cited above. He stated as follows :

—
''The various provisions of the statute plainly show that this is

a proceeding in rem; it relates to the liquors, containers and imple-
ments of sale. The question in issue was whether the truck was used
as an implement of sale or container used in the illegal keeping or
sale of intoxicating liquor. . . .

The contention that the truck could not be found to be an imple-
ment of sale or a container cannot be sustained. The evidence before
the jury is not before us and we are unable to say that it did not
justify the finding."

Yours very truly,

Jay R. Benton, Attorney General.

License— Storage of Gasoline— State Fire Marshal.

Where notice of a hearing on an application for a license to store

gasoline in the city of Boston was not given as required by G. L.,

c. 148, § 14, as amended by St. 1925, c. 335, § 1, the State Fire
Marshal has authority, under G. L., c. 148, §§ 30, 31 and 45, on
appeal from an order of the board of street commissioners grant-
ing the license, to rescind the action of the board because of the

want of proper notice.

March 18, 1926.

Gen. Alfred F. Foote, Commissioner of Public Safety.

Dear Sir : — You ask my opinion in regard to a petition filed by
the Jenney Manufacturing Company with the board of street com-
missioners of Boston for a license to keep and store gasoline in a
structure within the city limits. The provisions for granting such a
license are contained in G. L., c. 148, § 14, as amended by St. 1925,
c. 335, § 1, which provides, in part, as follows:—
"No building or other structure shall, except as provided in sec-

tion fifteen, be used for the keeping, storage, manufacture or sale of

any of the articles named in section ten, except fireworks, firecrackers

and torpedoes, unless the aldermen or selectmen shall have granted
a license therefor for one year from the date thereof, after a public
hearing, held in the case of cities by the aldermen or any committee
thereof designated by them, notice of the time and place of which
hearing shall have been given, at the expense of the applicant, by
the clerk of the city or by the selectmen, by publication, not less than
seven days prior thereto, in a newspaper published in the representa-
tive district, if any, otherwise in the city or town, wherein the land
on which such license is to be exercised is situated, and also by the'

applicant by registered mail, not less than seven days prior to such
hearing, to all owners of real estate abutting on said land, and unless

a permit shall have been granted therefor by the marshal or by some
official designated by him for the purpose; ..."
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G. Lv e. 148, § 30, gives to the State Fire Marshal, within the Metro-
politan District, the powers given by section 14 and other specified

sections with respect to the granting of licenses and permits. Section

31, as amended by St. 1921, c. 485, § 5, authorizes the Marshal to

delegate the granting and issuing of licenses or permits to other desig-

nated officers. Section 45 authorizes the Marshal to hear and determine
all appeals from acts and decisions of persons acting or purporting
to act under his authority. I understand that in the city of Boston
the board of street commissioners is authorized to act under authority
delegated to them in accordance with the provisions of section 31.

You state that the board of street commissioners ordered that notice

be issued for a hearing on the petition on October 26, 1925, that the

Commonwealth, through the Department of Public Works, owns real

estate adjoining the property with respect to which the license was
sought, and that notice was not given by the applicant by registered

mail not less than seven days prior to the hearing, as required by*

the statute. The board of street commissioners granted the license

and an appeal was taken to you. You ask whether you have authority

on the appeal to rescind the order of the board of street commissioners
granting the license, because of non-compliance by the applicant with
the requirement for giving notice by registered mail to abutting owners.

In my opinion, your authority to rescind the action of the board
for the reason assigned cannot be questioned, and I so advise you.

See V Op. Atty. Gen. 718; Attornev General's Report, 1921, p. 319;

1923, p. 186; 1924, p. 87.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Arbitrary Discrimination— Exemption of In-

dividual from Operation of General Law.

A statute conferring on an individual the privilege of exemption from
the operation of a general law is unconstitutional, because of

arbitrary discrimination.

A bill exempting a named individual from the operation of the civil

service law and rules would be unconstitutional, if enacted.

March 20, 1926.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir : — You have referred to me for examination and report House
Bill No. 798, entitled ''An Act providing for the appointment of Den-
nis J. O'Donnell, Junior, as a member of the regular police force of

the city of Newton."
The bill purports to authorize the city of Newton "to appoint Den-

nis J. O'Donnell, Junior, a member of its regular police force without

civil service examination, notwithstanding any provision of the civil

service laws and the rules and regulations made thereunder."

It is a settled principle of constitutional law that a statute con-

ferring on a particular individual the privilege of exemption from

the operation of a general law applicable to other persons similarly

situated is unconstitutional. Such a statute violates the fundamental

principle that the law must apply equally to all and that there shall

be no arbitrary discrimination between different classes of persons.

It is in violation of the principles underlying the system of govern-
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ment established by the Constitution of the Commonwealth as pro-
claimed in the Declaration of Rights, more particularly in the follow-
ing provisions :

—
"Article VI. No man, nor corporation, or association of men, have

any other title to obtain advantages, or particular and exclusive privi-
leges, distinct from those of the community, than what arises from
the consideration of services rendered to the public; . . .

Article VII. Government is instituted for the common good; for
the protection, safety, prosperity, and happiness of the people; and
not for the profit, honor, or private interest of any one man, family,
or class of men: . . .

Article X. Each individual of the society has a right to be pro-
tected by it in the enjoyment of his life, liberty, and property, accord-
ing to standing laws. ..."

Holden v. James, 11 Mass. 396; Simonds v. Simonds, 103 Mass. 572;
Brown v. Russell, 166 Mass. 14, 21-25 ; Commonwealth v. Hana, 195
Mass. 262, 266, 267 ; Bogni v. Perotti, 224 Mass. 152, 156, 157 ; Attor-
ney General's Report, 1924, p. 26; cf. Opinion of the Justices, 166'

Mass. 589. See also Lewis v. Webb, 3 Me. 326; Milton v. Bangor Bail-
way c0 Electric Co., 103 Me. 218 ; Hamann v. Heekin, 88 Ohio St. 207

;

12 C. J. 1117. It is also in violation of the provision in the Fourteenth
Amendment to the Constitution of the United States guaranteeing to

all persons the equal protection of the laws. Yick Wo v. Hopkins, 118
U. S. 356, 369-374 ; Gulf, Colorado & Santa Fe By. Co. v. Ellis, 165'.

U. S. 150, 155, 165 ; Cotting v. Kansas City Stock Yards Co., 183 U. S.

79, 102-112 ; Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 558-563

;

Southern By. Co. v. Greene, 216 U. S. 400, 417; Truax v. Baich, 239
U. S. 33; Truax v. Corrigan, 257 U. S. 312, 332-339. See also Com-
monwealth v. Interstate, etc., St. By. Co., 187 Mass. 436, 438.

The proposed act is a special act purporting to exempt the individual
named from the operation of the civil service laws and rules. The
civil service rules have the force of laws. Opinion of the Justices, 138
Mass., 601 ; Opinion of the Justices, 145 Mass. 587, 590 ; Attorney Gen-
eral v. Trehy, 178 Mass. 186, 188 ; Bansom v. Boston, 192 Mass. 299,
304. In my opinion, it is beyond the constitutional authority of the

Legislature to grant to any individual exemption from the operation
of the law, and the rules and regulations of the Commissioner which
have the force of law, respecting the civil service.

Very truly yours,

Jay R. Benton, Attorney General.

Civil Service— Suspension— Separation from the Service.

Where a fireman was not suspended indefinitely but his suspension was
expressly made for a definite period, with loss of pay, he is not

actually separated from the service, within the meaning of the

Civil Service Rules.

March 22, 1926.

Hon. Payson Dana, Commissioner of Civil Service.

Dear Sir : — You request my opinion as to whether or not a civil

service employee who was suspended for a definite period of time,
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in accordance with G. L., c. 31, § 43, is thereby actually separated from
the service. You state that a permanent member of the Cambridge
fire department was suspended under G. L., c. 31, § 43, from Novem-
ber 9, 1925, until April 1, 1926, with loss of pay, for the reason that

he was intoxicated while on duty. The chief of the fire department

has now requested his reinstatement, and you desire to know whether

or not you can properly consider that when the fireman was suspended
he was separated from the service, and therefore, under Civil Service

Rule 23, section 3, you are given a discretion either to allow or to

refuse such reinstatement.

G. L., c. 31, § 43, provides, in part, as follows :
—

"Except as otherwise provided in this chapter, every person hold-

ing office or employment in the classified public service of the com-

monwealth, or of any county, city or town thereof, shall hold such

office or employment and shall not be removed therefrom, lowered in

rank or compensation or suspended, or without his consent trans-

ferred from such office or employment to any other, except for just

cause, and for reasons specifically given him in writing within twenty-

four hours after such removal, suspension, transfer or lowering in

rank or compensation." t

It is to be noted that this statute uses the words "removed ... or

suspended," showing clearly that the Legislature did not intend the

two terms to be synonymous. To "suspend" merely means, according

to Bouvier, a temporary stop for a time, and accordingly "suspended"
is defined as temporarily inactive or inoperative, held in abeyance,

caused to cease for a time.

Civil Service Rule 23, section 3, provides as follows :
—

"With the consent of the Commissioner, upon good cause shown,
an appointing officer may reinstate in the same position or in a posi-

tion in the same class and grade any person who has been separated

from the service
;
provided, however, that the Commissioner shall not

allow reinstatement of a person discharged for cause."

This expressly refers only to a person who has been "separated" from
the service.

In the case under consideration the fireman was not suspended in-

definitely, but his suspension was expressly made from November 9,

1925, until April 1, 1926, with loss of pay. Had he been indefinitely

suspended, the question might present more difficulty; but in view
of the fact that his suspension was for a definite period, I am of the

opinion that he is not actually separated from the service within the

meaning of the civil service rule above quoted, and that therefore you
have no discretion either to allow or to refuse his reinstatement solely

on the ground that he was separated from the service.

Yours very truly,

Jay R. Benton, Attorney General.
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Constitutional Law— Power of Legislature over Charitable Founda-
tions— Enlargement of Powers of Charitable Corporations as to

the Holding of Property— Enlargement of Purposes of Such Cor-
porations.

There is no constitutional objection, ordinarily, to a statute enlarging

the capacity of a charitable corporation to hold property.

A charter granted in 1890 may be altered without the consent of the

corporation, except as to matters infringing upon the terms of the

charitable foundation or invading the judicial province with re-

spect to administration cy pres.

Where the founder of a school, which later obtained an act of incor-

poration, prescribed with some particularity as to the character-

istics of the school, it may be observed with respect to a statute

purporting to authorize the corporation to run a school having
additional and different characteristics—

(a) That as a mere enlargement of the corporate powers, it may be

constitutional, but that this construction is of questionable sound-

ness;

(b) That as anything further, authorizing the conducting of a single

school in such way as to affect materially the characteristics pre-

scribed for the institution by the donor, it would be unconsti-

tutional.

March 22, 1926.

Hon. John C. Hull, Speaker, House of Representatives.

Dear Sir :— On behalf of the House committee on rules, you have

asked my opinion relative to the constitutionality, if enacted, of a pro-

posed measure amending the charter of the Tabor Academy, a cor-

poration chartered by St. 1890, c. 153. There has been submitted

with your request a bill accompanying a "petition of Donald W.
Nicholson relative to the powers of the corporation known as The
Tabor Academy," and also what purports to be an alternative draft

of suggested changes in the charter. I assume that you desire my
opinion upon both these proposals. There has also been provided a

copy of the will and codicil of the founder.

Bach suggested amendment contemplates an increase in the amount
of property which may be held by the corporation to a sum which

is apparently left wholly indefinite and unlimited. Viewing this feature

entirely apart from the other aspects of the proposals, I perceive no

constitutional objection. The circumstance that such unlimited authority

is comparatively unusual commends itself only to considerations of

policy.

In view of the date at which this institution was incorporated, there

is no objection to be raised under TJ. S. Const., art. I, § 10, to the

alteration of its charter, within the limits of the proposed amendments,

hy legislative enactment and without the consent of the corporation,

unless those amendments infringe upon the provisions made by the

donor of the charity or invade the exclusive province of the court to

administer charitable funds cy pres. See Attorney General's Report,

1921, p. 63; Opinion of the Justices, 237 Mass. 613.

Mrs. Tabor's will manifests an intention to found and endow an

academy for the education of both sexes, which should be available to

the young people of her native village of Marion Lower Village, rea-
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sonably meeting the wants "of all classes of the community amid
which it is located," and which also should gradually enlarge to draw
as students "youth of all portions of the country who may desire to

participate in its advantages." To these ends she invested the trus-

tees, whom she required to procure an act of incorporation, with wide
discretionary powers. The charter, granted in 1890, conforms with
fair accuracy to the will and codicil.

The codicil provides that no tuition fee shall be required of any
of the inhabitants of the town of Marion, "it being my will that as

to them the advantages of said school shall be free to all pupils having
the requisite qualifications for entering it." One of the principal

objects of the proposed amendments manifestly is to enable the cor-

poration to hold property received by it in the future free of this

provision— unless otherwise specified by the donors of such future

property— and thus conduct an institution which will be free to in-

habitants of the town of Marion only to the extent that the present

property of the corporation can be said to support the privilege. The
amendments made by the bill which has been submitted are in the

following terms :
—

"And said corporation is authorized to take and hold any other and
further estate, real or personal, in addition to the amount stated in

this section, which may be acquired by said corporation by gift or

otherwise together with all accumulations of the same and to appropriate

the same and the income thereof (1) for purposes of education in

connection with an institution of learning or other educational founda-
tion in accordance with all the restrictions imposed upon said property
when received by said corporation or (2) for the use and benefit of

the Tabor Academy, or either the boys' or girls' department thereof,

when thus designated by the donor and any property received by said

corporation and so designated to be for the use of Tabor Academy, or

any department thereof, shall be held by said corporation and applied

for the benefit of said academy, or the specified department thereof, the

same to be, unless the contrary is declared in the gift, free from any
preferences in the will of Elizabeth Tabor favoring the town of Marion
or its inhabitants."

The alternative draft of changes is along the same general lines but
in some respects more drastic.

I would not wish to say, upon what I have before me, that upon
the production of proper evidence a case could not be made out war-
ranting a court of equity in permitting the trustees to do some, if not
all, of the things which these measures contemplate. That is, however,
a judicial question, to be decided in a cause to which the Attorney
General may well be an active party charged with the usual duties

pertaining to his office with respect to charitable trusts. It seems
unwise to anticipate to any great extent in this opinion the issues of

such a cause. It seems unlikely that the trustees, with or without the

enactment of these amendments, will deem it safe to proceed along
such lines without obtaining the instructions of a court of competent
jurisdiction. I therefore indicate my views upon these amendments
as follows

:

If they can be construed as merely enlarging the corporate purposes

so as to make the proposed conduct not ultra vires of the corporation,
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they may be constitutional. Grave doubt, however, is east upon the
correctness of such a construction by the circumstance that, as a prac-

tical matter, it will be difficult, if not impossible, to take steps pursuant
to such enlarged powers without materially affecting the characteristics

of the institution which Mrs. Tabor founded and which this corpora-

tion administers. If they are to be construed as purporting fully and
directly to authorize the trustees to act along the lines indicated, it

seems to me that, upon the whole, they either authorize action which
might be permitted by a court of equity under the cy pres doctrine or

else go further and attempt to vary material features of the trust in

a way which would lie beyond the power of the court, and in either

event are unconstitutional. There is one other possibility, that they
can somehow be construed as authorizing conduct which is already

within the general implications of the will and codicil, but in that

case they are unnecessary.
Yours very truly,

Jay R. Benton, Attorney General.

Constitutional Law— Power of the Legislature— Special Law—
Colleges.

A special law giving to an institution the right to use the word "col-

lege" when such institution has not the power to confer degrees

is in contravention of G. L., c. 266, § 89, and unconstitutional

under the Fourteenth Amendment to the Constitution of the United

States.

March 23, 1926.

Mr. Joseph L. Larson, Chairman, House Committee on Education.

Dear Sir :— The committee on education has requested my opinion

as to the constitutionality of House Bill No. 1224, if enacted, and has

called my attention specifically to G. L., c. 266, § 89, in connection

therewith.

The proposed act is entitled "An Act authorizing the Congregation

of the Sisters of St. Joseph, of Boston, to establish the Regis College

for Young Women."
It is in its nature a special and not a general law. It provides that

the Congregation of the Sisters of St. Joseph, a religious and educa-

tional corporation, is authorized to conduct and maintain a school for

the higher education of young women, to be called Regis College for

Young Women. The directors of the corporation are authorized to

establish courses in instruction, but they are not empowered to grant

degrees.

G. L.
?
c. 266, § 89, a general law, provides in the last sentence thereof

as follows :
—

"Any individual, school, association, corporation or institution of

learning, not having power to confer degrees under a special act of

the general court, using the designation of 'university' or 'college' shall

be punished by a fine of one thousand dollars ; but this shall not apply

to any educational institution whose name on July ninth, nineteen hun-

dred and nineteen, included the word 'university' or 'college.'
'

We have no constitutional provision in this Commonwealth which

prohibits the enactment of special laws of the character of the pro-

posed act. It is a principle of statutory interpretation that a special
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law directly in contravention of the provisions of a general law is to

be treated as creating an exception to the terms of the general law.
Ackerman v. Green, 201 Mo. 231; Jones v. Broadway Co., 136 Wis. 595;
State v. Johnson, 170 N. C. 685 ; Jersey City v. Hall, 79 N. J. L. 559

;

Hawkins v. Bare & Carter, 63 W. Va. 431. Such a mode of inter-

pretation applied to the proposed act would, in my opinion, have the
effect of making inapplicable to the college authorized therein, or to

the corporation, the prohibitory and penal provisions of G. L., c. 266,

§ 89, even although the intent of the Legislature in this respect is

capable of expression in a more definite form.
The Fourteenth Amendment to the Constitution of the United States

provides that no State shall ''deny to any person within its juris-

diction the equal protection of the laws." Corporations have been
held to be "persons" within the meaning of the amendment, and it

is a denial of the equal protection of the laws to discriminate in legis-

lation between corporations of the same class. A denial of the equal
protection of the laws exists both as to privileges conferred and as to

liabilities imposed, the effect of privileges given to some being the

same in relation to others of the class as burdens placed upon desig-

nated individuals.

As regards the granting or withholding of charter powers, the Legis-

lature may discriminate between corporations of the same class as

much as it will, but when the effect of such discrimination be to grant
to a corporation a privilege, exception or immunity from the operation

of a general law enacted under the police power and applicable to all

other corporations of the same class, the Legislature is violating the

constitutional provisions as to equal protection of the laws.

Corporations as to which a reasonable difference exists in character

or situation may be dealt with differently, and the Legislature has

broad powers in making classifications based on such difference for the

purpose of providing different treatment. There is nothing, however,
in the proposed act itself which indicates an attempt at reasonable

classification whereby the particular corporation therein referred to

should be segregated in a class by itself to receive the privilege of

exception from a general penal statute applicable to all other cor-

porations. If no reasonable ground for such classification exists, the

constitutionality of the proposed bill, if enacted, could not be sustained.

The Legislature could relieve the corporation in question from the

prohibitions of chapter 266 by giving to it in the act the power to

confer degrees, but I am of the opinion that without the grant of

such power the instant bill, if enacted, would violate the constitutional

provisions of the Fourteenth Amendment.
Very truly yours,

Jay R. Benton, Attorney General.

License for the Sale of Gasoline— Public Ways— Curb Pumps.

A curb pump is a structure used for the sale of gasoline, and its use

must be licensed under St. 1925, c. 335.

A license issued by the street commissioners of the city of Boston
permitting the use of part of a public street for the storage and
sale of merchandise is distinct from the license required by St.

1925, c. 335, and the issuing of one does not preclude the necessity

of obtaining the other.
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March 26, 1926.

Gen. A. F. Foote, Commissioner of Public Safety.

Dear Sir :— You ask my advice on questions regarding the power
of the State Fire Marshal, or persons designated by him, to license

the use of curb pumps for the storage or sale of gasoline within the
lines of public ways.
You ask whether a curb pump is subject to the restrictions of St.

1925, c. 335, amending G. L., c. 148, § 14, as a "building or other

structure . . . used for the keeping, storage, manufacture or sale" of

gasoline if the only gasoline contained in it is that which may remain
in the pipes of the pump when not in operation or such as flows

through the pipes in delivery of gasoline to a purchaser. The word
"structure" is defined broadly as any production or piece of work
artificially built up, or composed of parts joined together in some
definite manner. Century Dictionary. Stevens v. Stanton Construction

Co., 153 App. Div. 82; Nash v. Commonwealth, 174 Mass. 335. While
such a pump may not be used, strictly speaking, for the keeping or

storage of gasoline, it seems clearly to be used for the sale of gasoline,

and therefore, in my opinion, its use must be licensed under St. 1925,

c. 335.

You ask whether a person holding a license issued to him by the

street commissioners of the city of Boston under St. 1907, c. 584, to

use duly specified parts of a public street in that city for the storage

and sale of merchandise, including gasoline, may lawfully store or

sell gasoline in or from appliances or structures suitable for such

storage or sale within such specified spaces without a license or permit
therefor under the provisions of St. 1925, c. 335. The Attorney Gen-
eral has heretofore on several occasions pointed out that the require-

ment of a license for the erection and maintenance of a garage and
the requirement of a license for the storage of gasoline are separate

and distinct, and that the issuing of one does not preclude the neces-

sity of obtaining the other. V Op. Atty. Gen. 718; Attorney General's

Report, 1921, p. 319 ; 1922, p. 202. See also Foss v. Wexler, 242 Mass.

277. For the same reasons the license required by St. 1907, c. 584, is

distinct from the license required by St. 1925, c. 335. My answer to

this question is therefore in the negative.

The answer just given largely disposes of your remaining question:

whether the Fire Marshal, or persons designated by him, may lawfully

issue a license or permit to the owner of the soil underlying a public

way for the use within the limits of such way of a curb pump for the

storage or sale of gasoline. Such a license may properly be granted,

but it will not authorize the obstruction of the way or obviate the

necessity of obtaining a license under St. 1907, c. 584, for the use

of parts of public streets in the city of Boston for the storage and
sale of merchandise. Cf. Commonwealth v. Packard, 185 Mass. 64, 67

;

Attorney General's Eeport, 1923, p. 186.

Very truly yours,

Jay E. Benton, Attorney General.
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Regulation of Traffic by Cities and Towns— Approval by Registrar

of Motor Vehicles.

A regulation of a .city providing that no vehicle should go upon certain
streets between 8 a.m. and 2.30 p.m. when public schools are in
session does not require the approval of the Registrar of Motor
Vehicles, under the provisions of G. L., c. 90, § 18.

March 26, 1926.

Hon. William F. Williams, Commissioner of Public Works.

Dear Sir :— You ask my opinion arising out of the following sit-

uation.

It appears that the board of aldermen of the city of Newton recently

made a regulation providing that no vehicle of any description should
go upon certain streets in that city between 8 a.m. and 2.30 p.m. on any
day that the public schools of said city are in session.

Thereafter, this regulation was submitted to a deputy registrar of

motor vehicles for certification in writing, after a public hearing, that

this regulation was consistent with the public interests. The deputy,
apparently thinking that the provisions of G. L., c. 90, § 18, applied
to the making of this regulation, gave his approval.

From this decision a citizen of Newton has appealed to the Division
of Highways for an annulment of this decision, under G. L., c. 90, § 28.

You ask my opinion as to whether or not it was necessary, before this

regulation excluding all vehicles from a certain street in Newton should
become effective, to obtain the certificate of the Registrar of Motor
Vehicles, in writing, after a public hearing, that the regulation was
consistent with the public interests.

It appears that you have on file in your department an opinion of

the Attorney General which answers the question raised by you. IV
Op. Atty. Gen. 7.

I also call your attention to the case of Commonwealth v. Newhall,
205 Mass. 344, in which, in an exhaustive opinion, Mr. Justice Ham-
mond reviews the statutes regarding the operation of automobiles in

this Commonwealth and their relation to other statutes that have to

do with the regulation of street traffic regulations and rules for driving

in general.

Soon after the general appearance of automobiles upon the public

ways of the Commonwealth it became apparent that, by reason of their

great speed, danger was likely to arise, and the Legislature began to

act. The. first statute is found in St.' 1902, c. 315. In 1908, the Legis-

lature, thinking that the laws as to automobiles and motor cycles should

be codified, directed the Highway Commission, with the assistance of

the Attorney General, to perform the work and report to the then

next Legislature. Res. 1908, c. 127. The resolve called for a com-

plete consolidation and arrangement of the laws of the Commonwealth
relating to automobiles and motor cycles, so that the same might be

concise, plain and intelligible. This commission made its report to

the Legislature of 1909, and thereafter St. 1909, c. 534, was passed.

Section 17 of that chapter was practically the same as it now appears

in G. L., c. 90, § 18. The present law, so far as is pertinent to your
inquiry, reads as follows :

—
"The city council . . . , on ways within their control, may make
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special regulations as to the speed of motor vehicles and as to the

use of such vehicles upon particular ways, and may prohibit the use
of such vehicles altogether on certain ways; provided, that no such
special regulation shall be effective . . . until after the registrar shall

have certified in writing, after a public hearing, that such regulation

is consistent with the public interests; ..."

The original law, as passed in 1909, was exactly the same, except that

the words "the Massachusetts highway commission" appeared in place

of the word "registrar."

Mr. Justice Hammond, in his opinion, points out that there existed,

not only this new codification of the law, which related specifically to

the regulation of automobiles and motor cycles, but also various statutes

which authorized the municipal authorities to pass ordinances, by-laws

and regulations relative to street traffic or to the movement, stopping
and standing of all vehicles. These two groups of statutes are separate

and distinct.

In the opinion of the Attorney General already referred to (IV Op.
Atty. Gen. 7), the facts were practically the same as those presented

at this time. The city of Lawrence passed an ordinance regulating

the use of streets and highways in that city, and it related to vehicles

of all kinds. The city authorities then referred the matter to the

Highway Commission, and the question arose as to whether or not

the approval of the Commission Avas required by St. 1909, c. 534, § 17

(now G. L., c. 90, § 18). In conclusion, the Attorney General ruled

as follows :
—

"In my opinion this provision was not intended to require that

regulations relating to the use of public streets and general regula-

tions of traffic thereon should be approved by the Massachusetts High-

way Commission and is applicable only to special regulations as to the

speed of motor vehicles and as to the use of such vehicles upon par-

ticular ways, including their exclusion therefrom. Since the particu-

lar ordinance submitted to said commission involves a general regula-

tion of traffic, and is not a special regulation applicable only to motor
vehicles, it follows that the Massachusetts Highway Commission is not

required to certify in writing that such ordinance is consistent with the

public interests."

I concur in this finding, and therefore advise you that the approval

of the Registrar was not necessary to make the Newton regulation effec-

tive, and that the pending appeal is not properly before you.

Yours very truly,

Jay R. Benton, Attorney General.

Constitutional Law— Impairment of Contract- Boston Consolidated

Gas Company.

Changes in the purpose and object of a corporation or in its capital

stock cannot be made without the express or implied consent of

the stockholders.

A bill which proposes merely to repeal provisions of an earlier statute

fixing a maximum limit as to the price to be charged for gas and

the rate of dividends, if enacted, would be constitutional.
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April 2, 1926.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :— You have referred to me for examination and report House
Bill No. 493, entitled "An Act repealing a certain act regulating the

price of gas in the city of Boston and certain neighboring municipal-
ities." Section 1 repeals St. 1906, c. 422, and provides that the Boston
Consolidated Gas Company shall thereafter be subject to the provi-

sions of the general law as to all matters theretofore regulated by that

chapter. Section 2 provides that the act shall not take effect unless

and until its provisions are accepted by vote of the board of directors

of that corporation and an attested copy of such vote is filed with the

State Secretary.

The Boston Consolidated Gas Company was organized in accordance
with St. 1903, c. 417, providing for the consolidation of certain existing

gas companies through the incorporation of the Boston Consolidated Gas
Company, which was authorized to acquire their properties and stock.

The provisions of this act were accepted by the incorporators, and the

corporation was organized under date of December 10, 1903. By St.

1905, c. 421, the act of 1903 was amended, and the Boston Consolidated
Gas Company was further required to file with the Board of Gas and
Electric Light Commissioners an agreement to reduce the maximum
price of gas to be charged by it to ninety cents per thousand cubic feet.

St. 1906, c. 422, fixed the standard price to be charged by the Bos-
ton Consolidated Gas Company for gas supplied to its customers at

ninety cents per thousand feet and the standard rate of dividends to

be paid by the company to its stockholders at seven per cent per
annum, and provided that the price and rate so fixed should not be
increased except as therein provided. The act further provided that

if during any year the maximum net price was less than the standard
price, the company might during the following year pay dividends

exceeding the standard rate, in a specified ratio. At the end of ten

years it was provided that the Board of Gas and Electric Light Com-
missioners should have authority, upon the petition of the company
or of city or town officials, to lower or raise the standard price to such
extent as mighj justly be required. The act was to be void unless the

corporation should accept its provisions by authority of its board of

directors. I understand that this act was duly accepted by the board
of directors.

G. L., c. 164, §§93 and 94, authorize the Department of Public
Utilities, upon complaint of city or town officials or customers or

upon petition of a gas company, and after public hearing, to fix the

price of gas.

For the purposes of this discussion it may be assumed that the act

of 1906 constituted a contract between the corporation and the Com-
monwealth in regard to the price of gas and the rate to be paid on
its stock. Boston v. Treasurer and Receiver General, 237 Mass. 403,

413; New Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 650, 660-

673; Detroit v. Detroit Citizens' St. By. Co., 184 U. S. 368, 382; Min-
neapolis v. Minneapolis St. By. Co., 215 U. S. 417, 426, 430, 431 ; II Op.
Atty. Gen. 261; III Op. Atty. Gen. 400; Attorney General's Report,

1924, pp. 25, 26. If the nature of the contract was such that the direc-

tors alone, without ratification by the stockholders, could not bind the
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corporation to comply with its terms (Nashua R.R. v. Lowell R.R., 136
U. -S. 356, 384), the contract at any rate became valid by subsequent
acquiescence. Blandford v. Gibbs, 2 Cush. 39.

With respect to the bill which you have referred to me there may
be a possible question whether it constitutes an attempt to abrogate
a contract involving rights of the stockholders of the corporation, which
the directors would not have power to approve, and which therefore,

in order to be valid, must be approved by the stockholders. The rule

has been stated to be that "changes in the purpose and object of an
association, or in the extent of its constituency or membership, involv-

ing the amount of its capital stock, are necessarily fundamental in their

character, and cannot, on general principles, be made without the
express or implied consent of the members," i.e., the stockholders of
the corporation. Railway Co. v. Allerton, 18 Wall. 233, 235. Acts of

such nature are beyond the power of the directors alone. Nashua R.R.
v. Lowell R.R., 136 U. S. 356, 384; Commercial National Bank v. Wein-
hard, 192 U. S. 243, 249; Attorney General's Report, 1922, pp. 23, 27.

The act before me, however, proposes merely to repeal provisions of

the earlier statute, which, in so far as they fix the maximum limit of

the price of gas and of the rate of dividends, were a burden on the
corporation, and which, in so far as they conferred a possible benefit

by permitting the corporation to petition the Board of Gas and Electric

Light Commissioners to raise the standard price of gas, are contained
in the general laws, to which by the proposed act the corporation is

made subject. To agree to provisions of that kind must be clearly

within the power of the directors.

It is my opinion, therefore, that the bill, if enacted, will be consti-

tutional.

Very truly yours,

Jay E-. Benton, Attorney General.

Constitutional Law— Mass. Const. Amend. LXVI— Massachusetts
Agricultural College.

The intention of Mass. Const. Amend. LXVI was to systematize the

administration of the State's business by placing the activities in

not more than twenty departments, and to give the General Court
full power to work out the scheme of organization.

A bill amending G. L., c. 15, § 4, by adding a provision that "noth-
ing in this chapter shall be construed as affecting the powers
and duties of the trustees of the Massachusetts Agricultural Col-

lege as set forth in chapter seventy-five, " is not in conflict with

the terms of Mass. Const. Amend. LXVI, properly interpreted.

Committee on State Administration.
April

,
u .

Gentlemen :— You have asked my opinion as to the constitution-

ality, in view of Mass. Const. Amend. LXVI, of a proposed act amend-
ing G. L., c. 15, § 4, defining certain of the powers and duties of

the Commissioner of Education. The proposed act is as follows :
—

"Nothing in this chapter shall be construed as affecting the powers
and duties of the trustees of the Massachusetts Agricultural College

as set forth in chapter seventy-five."
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Chapter 15 relates to the Department of Education, and chapter 75
relates to the Massachusetts Agricultural College.

Mass. Const. Amend. LXVI is as follows :
—

'

' On or before January first, nineteen hundred twenty-one, the execu-

tive and administrative work of the commonwealth shall be organized
in not more than twenty departments, in one of which every executive

and administrative office, board and commission, except those officers

serving directly under the governor or the council, shall be placed.

Such departments shall be under such supervision and regulation as

the general court may from time to time prescribe by law."

This provision contains three requirements. The first relates to the

process of organizing the executive and administrative work of the

Commonwealth, which was to be done by establishing not more than
twenty departments and which had to be completed by January 1, 1921.

The second requirement is that every executive and administrative office,

board and commission, except officers serving directly under the Gov-
ernor or the Governor and Council, must be placed in some one of

those departments. The third requirement is that those departments
shall be subject to the supervision and regulation of the General Court
through its legislative acts.

In discovering the meaning of a constitutional provision adopted in

convention, the proper interpretation of which is in doubt, the debates

in the convention on the adoption of the provision may be an important
source of information, and the record of such debates may properly

be examined for the purpose of understanding how it came into ex-

istence and how it appears then to have been received and understood
by the convention. Loring v. Young, 239 Mass. 349, 368. An examina-
tion of the debate in the convention on the subject of the sixty-sixth

amendment will afford some illumination as to the understanding of

the convention concerning the object to be accomplished by that amend-
ment.

The committee having in charge the administration of the State's

business reported a resolution for the adoption of an amendment in

three sections, as follows :
—

"1. The executive branch of the government of the Commonwealth
shall include all executive and administrative functions, offices, boards
and commissions. The appointment of executive or administrative of-

ficers shall be classed as an executive function. The executive and
administrative work of the Commonwealth shall be organized in not

less than seven nor more than fifteen executive departments as herein

provided. Every executive and administrative office, board and com-
mission now or hereafter established, excepting the Civil Service Com-
mission and offices coming directly under the Governor or the Council,

shall be placed in one of such departments.
2. The Governor shall recommend to the General Court for the

year nineteen hundred and nineteen, a plan for organizing such de-

partments in accordance herewith; such plan may include the abolition

or consolidation of any such offices, boards or commissions, except con-

stitutional offices, or any changes in the powers or duties thereof, and
shall include the establishment of an office, board or commission as

the head of each department, with such powers as the General Court
may provide. Such head, unless his election is provided for by the
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Constitution, shall be appointed by the Governor with the consent of

the Council, and shall be removable in such manner as may be pro-

vided by law. The General Court shall thereupon provide by law
for organization of the executive departments in any manner con-

sistent with the provisions hereof : provided, that if the General Court
fails to pass such a law at its first session after the adoption of this

amendment an organization in conformity herewith shall be established

by an order passed by the Governor and Council, which shall have
the effect of law. The organization of departments hereunder may
from time to time be changed by law.

3. Heads of such executive departments shall upon request made
to the Governor by either branch of the General Court attend such

branch in person and furnish information on departmental matters

as requested, unless the Governor shall state in writing that he deems
it incompatible with the public interest that such information be

given." (Ill Debates in the Constitutional Convention, p. 1021.)

In explaining the proposed amendment it was stated that the com-

mittee intended to leave to the General Court the determination of

the powers of heads of departments, whether they should be responsible

for the finances of the department and whether they should have

general supervision over it, and that the General Court might want
to make one provision for one department and another for another,

particularly where there were quasi judicial powers to be exercised.

It was stated as the opinion of the committee that all the details of

the plan should rest with the General Court. It was further stated

that the object was simply to prohibit in the Constitution the count-

less establishment of various commissions. The primary purpose was
said to be to reduce the number of commissions, to provide for their

supervision and regulation, to put a constitutional limit on the num-
ber of departments, and to systematize the business of the Common-
wealth. Ill Debates, pp. 1029, 1086, 1099-1105. There was much
discussion of the matter and a great diversity of opinions. Several

amendments were offered, including one to strike out the second and
third sections. The amendments were all rejected and then the resolu-

tion itself was rejected by the convention. On the following day the

convention voted to reconsider, and a substitute resolution containing

the substance of section 1 was proposed and passed. Ill Debates, pp.

1095, 1102, 1103, 1106.

Following the ratification of this amendment by the people in 1918,

the Legislature of 1919, in compliance with its mandate, passed an act

entitled "An Act to organize in departments the executive and ad-

ministrative functions of the Commonwealth." Gen. St. 1919, c. 350.

By section 1 of this statute fifteen new departments were established,

together with the Metropolitan District Commission, and it was pro-

vided that "all executive and administrative offices, boards, commis-

sions and other governmental organizations and agencies, except those

now or by virtue of this act serving directly under the governor or

the governor and council, are hereby placed in the said departments

and said commission, as hereinafter provided." It was provided in

section 8 that reports required by law to be made by agencies affected

by the act should be made by the head of the department in which

the agency was placed. In part III the executive and administrative

departments, including these new departments, were dealt with in turn,
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some existing offices, boards and commissions were abolished, and some
were placed in one or another of the departments, with differing pro-
visions as to their relations and their control in the departments. Some
of the departments were placed in charge of a commissioner and some
in charge of a board of commissioners. In some an advisory board
was provided and in many the work of the department was subdivided
into different divisions. The Department of Banking and Insurance
was organized with three separate divisions, each in charge of an inde-

pendent commissioner, and the Department of Civil Service and Regis-

tration was placed in charge of two independent officers. Many sub-

ordinate activities were incorporated in the different departments, with
explicit provision for their supervision. As to others, the only provision

was that they were placed in some department. Such was the provision

regarding the trustees of the Massachusetts Agricultural College. Sec-

tion 56 provided that they and other boards and commissions "are
hereby placed in and shall hereafter serve in the said department (of

education)." Sections 57 and 58 (now G. L., c. 15, §§ 1 and 4)
denned the powers and duties of the commissioner under whose super-

vision and control the department was placed. By section 60 (now
G. L., c. 15, § 5) it was provided that the commissioner might also

appoint agents, clerks and other assistants, with certain exceptions
which in the consolidation of the provision in the General Laws were
made to include the institutions under the department.
A strict construction of Mass. Const. Amend. LXVI would be satis-

fied by a mere grouping of the various governmental agencies under
departmental titles. While doubtless the amendment is not to be con-

strued so narrowly, in my opinion it was not intended by its adoption
to provide that all agencies combined in the different departments
should necessarily lose their independence and be subject to the super-

vision of the heads of those departments. The intention, as I conceive

it, was to systematize the administration of the State's business by
placing the activities in a limited number of departments, and to give

the General Court full power to work out the scheme of organization.

This view is borne out, it seems to me, both by the debates in the

convention and by the action of the Legislature in fulfilling the con-

stitutional mandate, which may properly be regarded as "contem-
poraneous and weighty evidence of its true meaning." Wisconsin v.

Pelican Insurance Co., 127 U. S. 265, 297. See also Mass. Law Quar-
terly, vol. IV, p. 366; Eeport of Commission on State Administration
and Expenditures, 1922, House Document No. 800.

The Massachusetts Agricultural College was made a State institu-

tion by Gen. St. 1918, c. 262, and the trustees of the corporation were
made the trustees of the State institution with the powers and duties

which they had before held. In the consolidation of the laws this

act was carried over into G. L., c. 75, which contains provisions em-
powering the trustees to manage and administer the college and its

property, and provides that they shall direct expenditures and make
a complete accounting of receipts and expenditures.

As I have stated, Gen. St. 1919, c. 350, pt. Ill, § 56, provided that

the trustees of the Massachusetts Agricultural College, with other

boards and commissions, should be placed and should serve in the

Department of Education. Section 57 provided that the department
should be under the supervision and control of the Commissioner of
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Education and the Advisory Board, and section 58 provided that the
Commissioner should be the executive and administrative head of the

department (G-. L., c. 15, §§ 1, 4). These latter provisions may present

a seeming inconsistency with the provisions of G. L., c. 75, conferring

on the trustees the power to manage the college. If so, the difficulty

would be solved by the passage of the proposed legislation. In my
opinion, the provisions of the bill as to which you have asked my
advice are not in conflict with the terms of Mass. Const. Amend. LXVI
as it should properly be interpreted, and the bill, if enacted, would
be constitutional.

Very truly yours,

Jay K. Benton, Attorney General.

Initiative and Referendum— Additional Information to Voters as to

Measures submitted.

The Legislature has authority to provide that the Attorney General
shall prepare for the Secretary of the Commonwealth a brief

statement of information on measures submitted to the people

under the initiative and referendum.
April 3, 1926.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir : — You have requested me to consider House Bill No. 1178, en-

titled "An Act relative to supplying additional information to voters

as to measures submitted under the initiative and referendum."
This bill amends G. L., c. 54, § 53, which section provides that the

election commissioners and registrars of voters, within a certain speci-

fied time before the biennial State elections, shall send to the Secretary

of the Commonwealth revised mailing lists of voters, and the Secretary

shall send to each voter, with copies of the measures, arguments for

and against measures to be submitted under Mass. Const. Amend.
XLVIII, which amendment refers to the initiative and referendum. The
amendment proposed under the act which is being considered provides

that the Attorney General shall prepare brief statements of the pro-

posed measures.
Mass. Const. Amend. XLVIII, General Provisions, pt. IV, provides

that the Secretary of the Commonwealth shall cause to be printed and
sent to each registered voter the full text of every measure to be sub-

mitted to the people, "and shall, in such manner as may be provided

by law, cause to be prepared and sent to the voters other information

and arguments for and against the measures."
In G. L., c. 12, § 9, it is provided that "he (the Attorney General)

shall, when required by either branch of the general court, attend

during its sessions and give his aid and advice in the arrangement and
preparation of legislative documents and business."

The only question for consideration, therefore, is: Has the Legis-

lature the right to add new duties to the already many duties of the

Attorney General?
In Commonwealth v. Kozlowskij, 238 Mass. 379, 386, the court said :

—
"Its (Attorney General's) powers and duties continued as a part

of the common law of the Commonwealth save as changes have been

made by the General Court and in the customs of the Commonwealth.

... It often has been recognized that the powers of the Attorney
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General are not circumscribed by any statute, but that he is clothed
with certain common law faculties appurtenant to the office."

It is evident that in the act under consideration the Attorney Gen-
eral's duties are not circumscribed but are added to. The Attorney
General has often by acts of the Legislature served as a member of a
board or commission, and has been requested to perform certain acts

and duties by the Legislature. It is apparent from the decisions that
the Legislature has the right to add to the specific duties of the At-
torney General. It is evident that it is proper for the Legislature
to make provision so that the voters shall receive desired information
on all measures that go on the ballot.

Therefore, in my opinion, the proposed bill, if enacted, would be
constitutional.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Power of the Legislature— Payment to One
who stood in Loco Parentis to a Deceased Soldier.

The Legislature may not lawfully authorize the payment of a sum of

money to one who stood in loco parentis to a deceased soldier when
it cannot be said that the Legislature, in the exercise of a reason-

able judgment, could have determined that the payment was for

the purpose of discharging a moral obligation on the part of the

Commonwealth.

April 7, 1926.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :
— You have submitted to me for examination and report House

Bill No. 906, entitled "Resolve in favor of Mary Leahan of Boston."
The object of this resolve is to pay the sum of $100 to a woman,

after an appropriation has been made, for the purpose, as the bill re-

cites, of discharging the moral obligation of the Commonwealth. The
resolve sets forth the essential facts which the Legislature has deemed
to constitute the moral obligation, namely, that the beneficiary sup-

ported and educated one Edward H. Leahan, who died in the military

service October 4, 1918. The relationship, if any, between the bene-

ficiary and the deceased is not recited, but the payment is stated to

be in lieu of the State bonus on account of the deceased's military

service, to which the beneficiary would have been entitled had she

legally adopted the deceased. The precise character of the deceased's

military service is not set forth, but it may be presumed that it was
of such a character as to have entitled him to the benefit of the bonus
under Gen. St. 1919, c. 283, as amended. It may likewise be assumed
that the beneficiary stood in loco parentis to the deceased during his

life.

Under those principles of constitutional law which validate the orig-

inal soldiers' bonus act it would not have been unreasonable for the

Legislature to have included in such act, among those persons who
were to be entitled to the bonus upon a soldier's death, persons who
had in fact occupied the position and discharged the duties of a parent

to the soldier, and it cannot be said that it is now unreasonable for

the Legislature to say that there is a moral obligation upon the part
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of the Commonwealth to pay such bonus to such a person after the

soldier's death, if he left no dependent nor heir at law.

It does not, however, appear by the terms of the instant resolve

that the deceased soldier left none of the dependent relatives who, by
the provisions of Gen. St. 1919, c. 283, § 3, are entitled to the amount
of the bonus, nor does it appear that he left no heirs at law who by
the terms of the said act are entitled to the amount of the unpaid
bonus when the soldier dies without such dependents. In the absence

of a statement of facts relative to the non-existence of such dependents

and heirs at law, it cannot be said that the pronouncement of the

Legislature as to the existence of a moral obligation on the part of

the Commonwealth, in this particular instance, is a reasonable one.

If any such dependents or heirs at law are living, they have a valid

legal claim against the Commonwealth for the amount of the bonus.

If a payment were made under the instant resolve to the named bene-

ficiary, unless the intent of the bill be to prevent any further pay-

ments, and then, if one or more of the persons entitled by existing law

to a like amount were to present a claim, it would have to be honored,

and, together with the sum disbursed by virtue of the instant resolve,

it would make the payment a total amount of $200 as bonuses for

the military service of this particular soldier, as against $100 in all

cases following the terms of the original act. Gen. St. 1919, c. 283,

as amended, is a law of general application. To vary the beneficiaries

under such a law by special legislation, such as the instant bill, so as

to cut off those otherwise entitled, by paying the bonus of $100 to a

person outside the classes mentioned in the general act and to no other,

if that be the meaning of the instant bill, would work such a denial of

the equal protection of the laws required by the Fourteenth Amend-
ment to the United States Constitution as to be manifestly unconsti-

tutional. The same result— unequal protection of the laws— is pro-

duced under either mode of interpreting the legislative will as to the

aggregate amount to be paid out. No moral obligation can reasonably

be said to exist in such a situation. Since the recitals of the resolve

do not indicate that a pronouncement of the existence of a moral ob-

ligation on the part of the Commonwealth toward this beneficiary or

to any other person can reasonably be made, the payment would appear

to be in the nature of a gratuity such as may not be given from the

public treasury, and I am constrained to express the opinion that

the instant resolve, if enacted, would not be constitutional.

Very truly yours,

Jay R. Benton, Attorney General.

City of Boston— Highways— Boulevard Stop Regulation.

A regulation of the street commissioners of the city of Boston requir-

ing every vehicle and street car, except emergency vehicles, to be

brought/ to a full and complete stop before entering or crossing

certain streets is not inconsistent with G. L., c. 89, § 8, regarding

right of way at an intersecting way.
April 8, 1926.

Hon. Herbert A. Wilson, Police Commissioner for the City of Boston.

Dear Sir: — You have called my attention to an opinion rendered

you on February 10, 1926, relative to the so-called boulevard stop
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regulation for highways in Boston, and enclosed a copy of the pro-
posed regulation, which is as follows :

—
"Every vehicle and street car except emergency vehicles shall be

brought to a full and complete stop before entering or crossing these
streets, provided, however, that when the intersection is controlled by
a police officer or by a signalling device, all vehicles shall comply with
orders or directions of such officer or device."

You ask whether, in my opinion, this regulation is inconsistent with
G. L., c. 89, § 8, which provides as follows :

—
"Every driver of a motor or other vehicle approaching an inter-

secting way, as denned in section one of chapter ninety, shall grant
the right of way, at the point of intersection to vehicles approaching
from his right, provided that such vehicles are arriving at the point
of intersection at approximately the same instant; except that when-
ever traffic officers are standing at such intersection they shall have
the right to regulate traffic thereat."

In my opinion, the regulation is not inconsistent with the statute.

The requirement that vehicles shall be brought to a full and complete
stop before entering or crossing a boulevard may be enforced without
diminishing the effect of the statutory requirement, which would still

be applicable to vehicles traveling on boulevards, that they shall grant
the right of way at cross streets to vehicles approaching from the
right.

Yours very truly,

Jay R. Benton, Attorney General.

Constitutional Law— Impairment of Contract— Boston Elevated
Railway Company.

It is the duty of the Attorney General to deal with questions of law
only, and it is not within his province to determine questions of

fact.

The duty of the Attorney General to advise a committee of the Legis-

lature is limited by statute to the consideration of the legal effect

of proposed legislation pending before such committee.
The requirement in St. 1923, c. 480, § 2, that reasonable and adequate

passenger service over a certain branch shall be furnished by
the Boston Elevated Kailway Company cannot be construed as

diminishing the right of the trustees to determine the character

and extent of the service to be furnished, under Spec. St. 1918,

c. 159, § 2.

A bill requiring the Boston Elevated Railway Company to construct

a street railway station would violate the provisions of Spec. St.

1918, c. 159, and would impair the obligation of the contract exe-

cuted under St. 1923, c. 480, § 5, and for both reasons would
be unconstitutional.

April 8, 1926.

To the Committees on Metropolitan Affairs and Street Railways, Sitting

Jointly.

Gentlemen :— You have called to my attention certain provisions

of St. 1923, c. 480, providing for the extension of rapid transit facilities

in the Dorchester district of Boston, and House Bill No. 251, pur-
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porting to amend that statute by providing for a station at or near
Harrison Square, and you have propounded certain questions concern-
ing the existence of an obligation to furnish such a station.

The scope of your questions requires me to state that it is the duty
of the Attorney General to deal with questions of law only, and that
it is not within his province to determine questions of fact (I Op. Atty.
Gen. 275 and 462; II Op. Atty. Gen. 153 and 405) ; and furthermore,
that the duty of the Attorney General to advise a committee of the
Legislature is limited by statute to the consideration of the legal effect

of proposed legislation pending before such committee. G. L., c. 12,

§ 9; III Op. Atty. Gen. Ill; Attorney General's Report, 1921, pp.
140, 143 ; cf. 'Opinion of the Justices, 148 Mass. 623 ; ibid., 208 Mass.
614; ibid., 217 Mass. 607.

Spec. St. 1918, c. 159, § 2, provides, in part :
—

"They (the board of trustees) shall have the right to regulate and
fix fares, including the issue, granting and withdrawal of transfers

and the imposition of charges therefor, and shall determine the charac-
ter and extent of the service and facilities to be furnished, and in these

respects their authority shall be exclusive and shall not be subject
to the approval, control or direction of any other state board or com-
mission. '

'

St. 1923, c. 480, contains the following provisions :
—

Section 2 requires the transit department of the city of Boston to

extend the Dorchester tunnel, bringing the tunnel to the surface on
the westerly side of the tracks of the New York, New Haven and
Hartford Railroad Company at a point between Dorchester Avenue
and Columbia Road, and to construct a line of surface railway parallel

to the location of the railroad tracks to the Harrison Square station,

and from that point along the location of the Shawmut branch to

Mattapan. The department is also required to "lay out and construct
suitable areas, enclosed or otherwise, stations and shelters at or near
Columbia road, Savin Hill avenue and at such other points as may be
agreed upon between the company (Boston Elevated Railway Com-
pany) and the department." After the completion of the line of

surface railway, it is provided that "thereupon reasonable and ade-

quate passenger service over said Shawmut branch shall be furnished
by the lessee of the premises."

Section 4 requires the department to prepare and file a plan showing
the proposed route, with stations, etc., and provides that after the

execution of the contract with the company, referred to in section 5,

no changes shall be made without the written consent of the company.
Section 5 authorizes the department to execute a contract with the

company, upon the terms and conditions prescribed therein, for the

use of the premises and equipment by the company, for a term extend-

ing to the termination of the present lease of the Dorchester tunnel,

at a rental of 4%% on the fair and reasonable cost of the premises
and equipment as determined by the Department of Public Utilities,

with a certain proviso.

Section 14 provides that the provisions of the act, except section

4, shall take effect upon its acceptance by the city and by the com-
pany by vote of its board of directors.

On several different occasions the Attorney General has ruled that
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the provisions of Spec. St. 1918, c. 159, quoted above, constitute a

contract between the company and the Commonwealth. Attorney Gen-
eral's Report, 1922, p. 23; 1923, p. 34; 1924, p. 25.

The obligations of the company under St. 1923, c. 480, in my opinion,

are enlarged only and are governed by the contract authorized by
section 5, which I understand has now been executed. Provision was
made in section 14 for acceptance of the act by the directors because
of the provision in Spec. St. 1918, c. 159, § 3, that no contracts for

the operation or lease of additional lines involving the payment of

rental beyond the period of public control should be made without
their consent. The requirement in section 2 that "thereupon reason-

able and adequate passenger service over said Shawmut branch shall

be furnished by the lessee of the premises," cannot be construed as

diminishing the right of the trustees to "determine the character and
extent of the service and facilities to be furnished," granted by Spec.

St. 1918, c. 159, § 2. I am informed that no station at or near Harri-
son Square was agreed upon between the company and the depart-

ment, that the plan filed by the department did not show the location

of a proposed station at that point, that the company has not con-

sented to such a change in the plan, and that the Department of Public
Utilities has determined the fair and reasonable cost of the premises
and equipment without including therein the cost of such station.

You ask whether House Bill No. 251, if enacted into law, would
require the construction and maintenance of a street railway station

at Harrison Square. Such seems to be the purport of the provisions

of this bill. It is my opinion, however, that in that respect the bill

is unconstitutional, both because it violates the provisions of Spec. St.

1918, c. 159, giving to the trustees the right to determine the character

and extent of the service facility to be furnished, and the provisions

giving to the directors a right to pass on contracts for operation or

lease of additional lines involving the payment of rental beyond the

period of public control, and because it impairs the obligation of the

contract which, I am informed, has been executed between the com-
pany and the department in accordance with the authority given by
St. 1923, c. 480, § 5. Yours very truly?

Jay R. Benton, Attorney General.

Constitutional Law— Estate Tax— Federal Statute.

While a tax law must prescribe the rule under which the tax is to be
laid, it may be measured by a standard fixed by some other law
or under its authority.

An act imposing a tax on the transfer of the estate of deceased resi-

dents, equal to the amount by which eighty per cent of the estate

tax payable to the United States under the Federal Revenue Act
of 1926 exceeds the aggregate amount of all estate, inheritance,

legacy and succession taxes paid to the several States in respect

to the decedent's property, would be constitutional.

April 12, 1926.

Hon. Henry L. Shattuck, Chairman, House Committee on Ways and
Means.

Dear Sir : — You ask my opinion as to the constitutionality of pro-

visions contained in section 7 of House Bill No. 1363. This bill is
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entitled "An Act to establish an estate tax," and it proposes, by sec-

tion 1, to impose a tax on the transfer of the estate of deceased residents

of the Commonwealth, the amount of which shall be the amount by
which eighty per cent of the estate tax payable to the United States

under the Federal Revenue Act of 1926 exceeds the aggregate amount
of all estate, inheritance, legacy and succession taxes paid to the sev-

eral States in respect to the decedent's property.

Title III of the Federal act, in section 301 (a), imposes a gradu-
ated tax on the transfer of the net estate of decedents; and in clause

(b) provides that the tax so imposed shall be credited with the amount
of any estate, inheritance, legacy or succession taxes actually paid to

any State or Territory or the District of Columbia, in respect to the

decedent's property, not exceeding 80 per cent of the Federal tax.

Section 7 of the proposed act provides that the act shall be null and
void in respect to persons dying subsequently, upon the repeal of the

provision in the Federal act for a credit of taxes paid to the States

not exceeding 80 per cent of the Federal tax, and that it shall be null

and void, and all taxes paid thereunder shall be refunded, if that

provision of the Federal act is declared void.

I see no constitutional objection to section 7. If the Federal provi-

sion is repealed or held invalid, no tax would be payable under sec-

tion 1, and the act would have no practical future effect, regardless

of section 7. If the Federal provision were held to be unconstitutional,

I see no ground of invalidity in the provision for refunding taxes

already paid. The meaning of the words "shall be declared void" might
be more definite if the words "by the Supreme Court of the United
States" were added.

There is, however, a question as to the constitutional validity of the

tax imposed by section 1 which should not be overlooked, and I assume
that your inquiry will permit me to offer a statement of my views
thereon.

The Legislature is the sole repository, under the Constitution, of

the power to make laws, and it cannot delegate that power to any
other body. Brodbine v. Revere, 182 Mass. 598, 600 ; Boston v. Chelsea,

212 Mass. 127. For that reason, it cannot constitutionally provide that

the substantive law of the Commonwealth shall change automatically

so as to conform to prospective Federal enactments and official regula-

tions. Opinion of the Justices, 239 Mass. 606, 610; Attorney General's

Report, 1921, p. 171. For that reason, again, a tax law must prescribe

the rule under which the tax is to be laid, though it need not prescribe

the details. Cooley on Taxation, p. 50 ; Nichols, Taxation in Massa-
chusetts, 2d ed., p. 16. But the Legislature may by enactment adopt
a standard fixed by some other law or under its authority. Opinion

of the Justices, 239 Mass. 606, 612. In Clark & Murrell v. Port of
Mobile, 67 Ala. 217, a tax the amount of which was made to depend
on foreign legislation was held invalid, but the weight of authority

seems to hold the contrary. People v. Fire Association of Philadelphia,

92 N. Y. 311 ; cf. Bliss v. Bliss, 221 Mass. 201.

The tax imposed by the proposed act is measured by a standard
fixed by Congress. In accordance with the authority cited above, it is

my opinion that the bill, if enacted, would be constitutional. I express

no opinion on the constitutionality of the Federal statute, as against

the objection that it is lacking in geographical uniformity or that its
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apparent object is not to raise revenue for the purposes of the Federal
government but to enforce throughout the country a uniform policy

of taxation of the passing of property by devolution.

Very truly yours,

Jay Ki. Benton, Attorney General.

License— Storage of Gasoline— Board of License Commissioners in

the City of Cambridge— State Fire Marshal.

The authority given to the board of license commissioners in the city

of Cambridge by St. 1922, c. 95, to grant, suspend or revoke
licenses was not intended to include the authority to disapprove
the granting of a license by the Fire Marshal, given to the city

council of a city or the selectmen of a town by G. L., c. 148, § 30.

April 15, 1926.

Gen. A. F. Foote, Commissioner of Public Safety.

Dear Sir : — You ask my opinion in regard to the effect of St. 1922,

c. 95, relative to the board of license commissioners in the city of

Cambridge, upon the authority of the State Fire Marshal to issue

licenses under G. L., c. 148, § 14, as amended.
St. 1922, c. 95, amends Spec. St. 1919, c. 83, establishing a board

of license commissioners in the city of Cambridge. It contains the

following provisions :
—

"The authority now vested by law in cities or towns, or in the

city of Cambridge or any official thereof, to grant, suspend or revoke

any of the licenses hereinafter mentioned, shall upon its organization

be exercised in said city by said board exclusively, except that nothing
herein contained shall affect the authority of the state fire marshal
in respect to the performance of his duties pertaining to the metro-

politan fire prevention district."

Among the licenses named are licenses to use a building or other struc-

ture for the keeping, storage, manufacture or sale of articles named
in G. L., c. 148, § 10, except fireworks, firecrackers and torpedoes.

G. L., c. 148, § 30, gives to the Fire Marshal, within the Metro-

politan District, the powers given by section 14 and other sections

to license persons or premises and to grant permits for the storage and
sale of the articles named in section 10. Thus by section 30 the powers
given by section 14 to aldermen and selectmen to grant licenses for

the use of a building or other structure for the keeping, storage, man-
ufacture or sale of any of the articles named in section 10, except

fireworks, firecrackers and torpedoes, are, within the Metropolitan Dis-

trict, to be exercised by the Fire Marshal; and by the express provi-

sion of St. 1922, c. 95, his authority in that respect is not affected by
the terms of that act.

G. L., c. 148, § 30, contains the following provision:—
"Provided, that the city council of a city or the selectmen of a

town may disapprove the granting of such a license or permit, and
upon such disapproval the permit or license shall be refused."

You ask my opinion whether this provision of section 30 is applicable

to the action of the board of license commissioners in the city of Cam-
bridge in refusing a license for the construction and maintenance of

a garage in that city. I am informed that the Fire Marshal has dele-
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gated to the board of license commissioners in the city of Cambridge,
under G. L., c. 148, § 31, the power to grant licenses and permits in
that city reposed in him by section 30, and that an appeal is pending

. before him upon their refusal to grant the license referred to in your
inquiry. I assume that the action of the board may be interpreted
as a refusal to exercise the delegated authority conferred by sections

30 and 31.

I am of the opinion that the authority given to the board of license

commissioners in the city of Cambridge by St. 1922, c. 95, "to grant,

suspend or revoke any of the licenses hereinafter mentioned" was
not intended to include the authority to disapprove the granting of

a license or permit by the Fire Marshal, given to the city council of a
city or the selectmen of a town by G. L., c. 148, § 30, both because
the words used in their natural sense are not sufficiently broad, and
because it is expressly provided that the authority of the Fire Marshal
shall not be affected thereby. I think that the action of the board in

refusing to grant a license is to be construed not as an attempt to

express such disapproval but as an exercise of the delegated power of

the Fire Marshal under sections 30 and 31.

I therefore advise you that the Fire Marshal is authorized to hear
the appeal and to grant a license under section 30 unless the city

council should pass an order disapproving such grant.

Very truly yours,

Jay R. Benton, Attorney General.

Boston & Maine Railroad— Issue of Convertible Bonds— Department
of Public Utilities.

Convertible bonds of a railroad corporation cannot be issued without
the approval of the Department of Public Utilities, and such ap-
proval cannot be given unless the issue is authorized by statute.

The authority given by St. 1925, c. 336, § 2, to the Boston & Maine
Eailroad to issue convertible bonds and additional stock may be
construed to include authority to deliver in exchange for such
bonds stock already issued.

An agreement to deliver stock not then owned by the corporation in

exchange for a bond, or to pay the conversion value of the bond
in the alternative, is not illegal under the stock-jobbing act (G. L.,

c. 259, § 6).

April 22, 1926.

Hon. Henry C. Attwill, Chairman, Department of Public Utilities.

Dear Sir : — You have submitted to me a draft of an agreement be-

tween the Boston & Maine Railroad and trustees for the benefit of

bondholders, relative to mortgage bonds which the railroad proposes

to issue, and containing provisions for the conversion of those bonds
into prior preference stock or the payment of the conversion value

thereof. The material portion of said agreement is as follows :
—

"(2) The Railroad agrees (except as otherwise expressly provided
in this agreement) that if the holder of any bond herein referred to

shall deposit said bond with the Corporate Trustee on and after Jan-

uary 1, 1930, and before January 1, 1940, accompanied by a written

request for the conversion of said bond into stock as herein provided,

the Railroad will thereupon, if it shall then be lawful for the Railroad
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to do so under the provisions of State and Federal legislation then in

force, issue in the name of such holder and deliver to the Corporate
Trustee for such holder in exchange for the bond so deposited new
and additional shares not previously issued of the seven per cent prior

preference stock of the Eailroad at the rate of Five (5) shares of

such stock for each Five Hundred (500) Dollars in principal amount
of bonds so deposited, said shares to be delivered forthwith by the

Corporate Trustee to said holder. The Railroad further agrees that

it will use its best efforts to obtain such further legislation and such
approval by State and/or Federal authorities as may be necessary in

order to make lawful as aforesaid the conversion of bonds into stock

as aforesaid. The Railroad further agrees (except as otherwise ex-

pressly provided in this agreement) that if at the time of the deposit

of any bond as aforesaid it shall not be lawful as aforesaid for the

Railroad to issue shares in exchange therefor as aforesaid the Railroad
will then within thirty (30) days after the deposit of said bond either

(a) deliver to the Corporate Trustee for such holder in exchange
for said bond, at the rate aforesaid, shares of said prior preference

stock previously issued, said shares to be delivered forthwith by the

Corporate Trustee to said holder;

or at the option of the Railroad

(&) pay to the Corporate Trustee for the benefit of such holder

a sum of money equal to the then conversion value of said bond de-

termined as hereinafter provided, said sum to be paid and said bond
then to be returned forthwith by the Corporate Trustee to said holder.

'

'

This proposed agreement follows St. 1925, c. 336, entitled "An Act
authorizing the Boston and Maine Railroad to issue preferred stock

and to make certain of its bonds convertible and relative to extending

the maturity of certain outstanding bonds." Section 1 authorizes the

issue of a new class of preferred stock, having an annual cumulative

dividend rate not exceeding seven per cent, and callable and redeem-

able at not exceeding $110 a share, the issuance and terms all being

subject to the approval of the Department of Public Utilities. This

stock, I understand, is the prior preference stock referred . to in the

agreement. Section 2 of the act is as follows :
—

"Said Boston and Maine Railroad may also by vote of a majority

of all its outstanding stock, with the approval of said department and
by appropriate agreement with the holders of all or any part of any
bonds of said corporation heretofore or hereafter issued provide and
agree that such bonds shall be convertible at par at a future time

at the option of such holders into shares of the new class of preferred

stock hereby authorized upon such terms and conditions as may be

fixed in such vote with the approval of said department, and upon
the decision of said department approving such provision and agree-

ment the shares of such preferred stock required for the conversion

of said bonds shall be a part of the authorized capital stock of said

corporation, and may be issued from time to time thereafter for the

conversion of said bonds, but not otherwise, without any further author-

ization, order, or decree by said department."

You state that the agreement, in so far as it provides for the con-

version of bonds into stock to be afterwards issued, is, you think, an

appropriate agreement. It appears, however, that the authority of
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the Federal government and of other States in which the Boston &
Maine Kailroad is incorporated, to issue new stock for the purpose
of conversion into bonds, has not been obtained, and in order to cover

the contingency that such authority may not be obtained the agree-

ment contains the supplemental provisions that, in that event, the

railroad may deliver in exchange for bonds presented for conversion

either (a) prior preference stock previously issued, or at the option

of the railroad (&) a sum of money equal to the conversion value of

such bonds. You ask my opinion whether the department may legally

approve the agreement containing these supplemental features.

Under G. L., c. 160, § 48, the bonds referred to in the agreement
cannot be issued without the approval of the Department of Public
Utilities. The provision requiring such approval is as follows :

—
''Before any railroad corporation shall issue any shares of capital

stock or any bonds, notes or other evidences of indebtedness payable

at periods of more than one year after the date thereof, it shall apply
to the department for its approval of the proposed issue to such amount
as the department shall determine to be reasonable and proper ...
Any order of the department approving any such issue of stock, bonds,

notes or other evidences of indebtedness may provide for the applica-

tion of the proceeds thereof to such particular uses as the department
shall by that order or by some subsequent order specify, and the cor-

poration shall not apply such proceeds otherwise than as thus speci-

fied in such orders. The decision of the department as to the amount
of stock reasonably necessary for the purpose for which such stock

is proposed to be issued shall be based upon the price at which such

stock is to be issued, and the department shall refuse to approve any
particular issue of stock, if, in its opinion, the price at which it is

proposed to be issued is so low as to be inconsistent with the public

interest.
'

'

It has been held that the approval so required goes not merely to

the amount but to the issue itself, and that such approval cannot be
given to an issue of convertible bonds unless the issue is authorized

by statute. Bulkeley v. New York, New Haven & Hartford B.B. Co.,

216 Mass. 432, 433, 434, 440. Cf. Brown v. Boston & Maine B.B., 233
Mass. 502, 512.

Accordingly, the provision made in clause (a) for the delivery in

exchange for bonds of shares of prior preference stock previously issued,

in my opinion, cannot be approved unless it is authorized by St. 1925,

c. 336. Section 2 of that act, quoted above, provides for two things:

first, the issuance of bonds which may be converted into shares of prior

preference stock; and secondly, the issuance of additional shares of

such stock required for the conversion of the bonds. The agreement
with the bondholders for the issuance of convertible bonds may con-

tain such terms and conditions as may be fixed by vote of a majority

of the stockholders, with the approval of the Department of Public

Utilities.

While the exchange of these bonds for stock already issued seems
not to have been contemplated, nevertheless, as I read the wording of

section 2 such a provision is not contrary either to the literal meaning
of the section or to its spirit. The earlier part of section 2, authorizing

the issuance of convertible bonds, contains the limitation only that
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the conversion shall be "at par at a future time at the option of such
holders into shares of the new class of preferred stock hereby authorized

(i.e., in section 1)," and it also, as I have said, permits the terms and
conditions of the agreement with the bondholders to be fixed by the

stockholders, with the approval of the department. The latter part

of section 2 provides simply for the issuance of such shares of the

preferred stock not already issued as may be required for the con-

version of the bonds, and provides that such shares may thereafter be

issued for the purpose of conversion, but not otherwise. It is my opin-

ion that the statutory authority contained in section 2 may properly

be construed to include the making of an agreement such as that con-

tained in clause (a).

The fact that the corporation, in order that it may proceed under
clause (a), must purchase, hold and then deliver its own stock, in my
opinion, does not introduce into the agreement any element of illegality.

The rule is well established that a corporation under its general powers
may purchase its own stock unless there is some positive provision

of law to the contrary. The rule seems to be equally applicable to

corporations engaged in public service and to corporations having the

power to take by eminent domain, as well as to other corporations.

Dupee v. Boston Water Power Co., 114 Mass. 37, 43; New England
Trust Co. v. Abbott, 162 Mass. 148, 152 ; Leonard v. Draper, 187 Mass.
536. Furthermore, the agreement in clause (a), in my judgment, is

not open to attack under the stock-jobbing act (G. L., c. 259, § 6), be-

cause the stock the delivery of which is there provided for was not
owned by the corporation at the time of the agreement. While the

result might be otherwise if the corporation were bound by the agree-

ment to deliver stock which at the time of the making of the agreement
it did not own, in this case the presence of the alternative option would
seem to remove any objection under the statute referred to. See Pratt
v. American Bell Telephone Co., 141 Mass. 225 ; Barrett v. Mead, 10
Allen, 337 ; Wood v. Farmer, 200 Mass. 209, 215.

The alternative agreement contained in paragraph (&), it seems to

me, may properly be regarded as one of the "terms and conditions"

which, when fixed by the vote of stockholders, may receive the approval
of the department. In this connection it should be observed that this

prior preference stock is callable and redeemable at a price which can-

not exceed $110 a share.

As to the alternative provisions contained in clauses (a) and (b)

it should be observed that the question arises only on the authority

of the department to approve an issue of convertible bonds which the

department is authorized to approve upon terms and conditions fixed

by the stockholders, and that there is no statutory limitation contained
in G. L., c. 160, § 48, or elsewhere, upon the rate of interest which
bonds requiring such approval shall carry or the price at which they
may be issued or redeemed. The objection stated in Bulkeley v. New
York, New Haven & Hartford B.E. Co., 216 Mass. 432, 439, to an ob-

ligation requiring the approval of the department which has in it

an inherent element of uncertainty and speculation is met by the fact

that the convertible feature has already received the approval of the

Legislature. There is no objection to the performance of the agree-

ments set out in clauses (a) and (b) which is not inherent in the

performance of the contract to convert bonds into stock. I therefore
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conclude that it is within the power of the Department of Public Util-

ities to approve the form of agreement submitted, and I so advise you.
Very truly yours,

Jay R. Benton, Attorney General.

Motor Vehicle— Sale of Business by Dealer, Manufacturer or Repair
Man— Rebate— Registration Fee.

A dealer, manufacturer or repair man who sells his business, and with
it the motor vehicle registered under his distinguishing number,
is entitled to a rebate under G. L., c. 90, § 2.

April 27, 1926.

Hon. William F. Williams, Commissioner of Public Works'.

Dear Sir :— You have requested my opinion upon the following

question: Can a rebate be legally paid to a dealer, manufacturer or

repair man who sells out his business and with it all the vehicles regis-

tered under his distinguishing number, in the same manner that a

rebate is paid to an individual selling a car under the provisions of

G. L., c. 90, § 2? The material part of G. L., c. 90, § 2, applicable

to the question under consideration provides :
—

"A person who before the first day of August in any year transfers

the ownership or loses possession of any vehicle registered in his name,
and who applies for the registration of another vehicle of less horse

power or carrying capacity than that of the vehicle so transferred

or lost, shall be entitled, upon payment of the proper fee set forth

in section thirty-three, to a rebate equivalent to one half the difference

between the fee for the higher and the fee for the lower horse power
or carrying capacity; and a person under like conditions who does

not apply for the registration of another vehicle, but who, on or before

the first day of September in the same year, files in the office of the

registrar a written application for a rebate shall be entitled to a

rebate of one half the fee paid for the registration of such vehicle;

G. L., c. 90, § 1, provides that the word " persons" shall have the

following meaning unless a different meaning is clearly apparent from
the language or context, or unless such construction is inconsistent

with the manifest intention of the Legislature :
—

" 'Persons,' wherever used in connection with the registration of

a motor vehicle, all persons who own or control such vehicles as own-

ers, or for the purpose of sale, or for renting, as agents, salesmen or

otherwise."

It is clear that, by the definition quoted, dealers, manufacturers

or repair men are included within its scope, and that they may be

persons "who own or control such vehicles . . . for the purpose of

sale ... or otherwise." I find nothing in the enactment which would
indicate a legislative intent to make a distinction in the matter of a

"rebate" between "an individual selling a car" and "a dealer, man-
ufacturer or repair man who sells out his business and with it all

the vehicles registered under his distinguishing number."
I am therefore of the opinion that a

'

' dealer, manufacturer or repair

man" who "transfers the ownership or loses possession of any vehicle
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(or vehicles) registered in his name" is entitled to a rebate, in ac-

cordance with the provisions of G. L., c. 90, § 2.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— County and Boston Retirement Systems.

An act requiring the retirement at seventy years of age of all em-
ployees, including public officers, except judges, would be con-

stitutional.

Legislation applicable to a particular class will be sustained if there

is a reasonable basis for the distinction, but not where it results

in an arbitrary discrimination between classes.

Discrimination between public officers who have been treated as mem-
bers of a retirement association, although they were not legally

such, and other public officers, giving to the former the right to

become members and excluding the latter, is arbitrary, and a bill

making such discrimination would be unconstitutional.

May 3, 1926.

To the Honorable Senate.

Gentlemen :
—

- You request my opinion as to the constitutionality,

if enacted into law, of two engrossed bills relative, respectively, to

county retirement systems and to the Boston retirement system, being,

respectively, Senate Bill No. 307 and Senate Bill No. 317, as passed

to be enacted by the House and Senate.

Senate Bill No. 307 is entitled "An Act establishing the status of

certain officials and public officers in respect to certain county retire-

ment systems." This bill proposes certain changes in the county re-

tirement systems authorized by G. L., c. 32, §§ 20-25, inclusive. It will

be convenient to state some of the important provisions of the law
on that subject as it now is.

Section 20, as amended by St. 1924, c. 281, § 2, defines the mean-
ing of certain words. The word '

' employees '

' is defined as follows :
—

" 'Employees,' permanent and regular employees in the direct service

of the county whose sole or principal employment is in such service,

except teachers employed in any day school conducted under sections

twenty-five to thirty-seven, inclusive, of chapter seventy-four."

Section 22 is as follows :
—

"Whenever a county shall have voted to establish a retirement sys-

tem under section twenty-one, or corresponding provisions of earlier

laws, a retirement association shall be organized as follows:

(1) All employees of the county on the date when the retirement

system is declared established by the issue of the certificate under
section twenty-one may become members of the association. On the

expiration of thirty days after said date, every such employee shall

thereby become a member unless he shall have, within that period,

sent notice in writing to the county commissioners or officers perform-

ing like duties that he does not wish to join the association.

(2) All employees who enter the service of the county after the

date when the system is declared established, except persons who have

already passed the age of fifty-five shall, upon completing ninety days
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of service, thereby become members. Persons over fifty-five who enter
the service of the county after the establishment of the system shall

not be allowed to become members, and no such employee shall remain
in the service of the county after reaching the age of seventy.

(3) No officer elected by popular vote, except in Worcester county,
nor any employee who is or will be entitled to a pension from any
county for any reason other than membership in the association may
become a member.

(4) Any member who reaches the age of sixty and has been in
the continuous service of the county for fifteen years immediately pre-
ceding may retire, or be retired by the board upon recommendation of

the head of the department in which he is employed, and any member
who reaches the age of seventy shall so retire.

(5) Any member who has completed thirty-five years of continuous
service may retire, or be retired upon recommendation of the head of
the department in which he is employed, if such action be deemed ad-

visable for the good of the service.
'

'

Section 24, in subsection (2), provides for deposits in the retirement
fund by members from their wages or salary, and contributions by the
county. Section 25, in subsection (2), provides for the payment of
annuity and pension funds to members of a county retirement system.
These payments are of three classes: first, (A) refunds to members
ceasing to be employees before becoming entitled to the benefits given
upon retirement; secondly, (B) annuities from employees' deposits upon
retirement; and thirdly, (C) pensions derived from contributions by
the county upon retirement, based upon subsequent service, and also

pensions based upon prior service, allowing a credit in certain in-

stances for service before the system was established.

Under the retirement system thus authorized, all employees are
required to leave the service after reaching the age of seventy, and
employees who are members of the system upon their retirement re-

ceive the benefits provided by the statute, including, in certain in-

stances, credit for prior service. As to membership, it is provided that

all employees of the county on the date of the establishment of the

system may become members, and shall unless written notice is given
to the contrary; that all employees who enter the service of the county
thereafter, except persons then over fifty-five, shall become members;
that persons over fifty-five so entering shall not become members; and
that no officer elected by popular vote, except in Worcester County,
and no employee who is or will be entitled to any other pension from
a county may become a member.

Section 1 of the proposed act amends section 20, as previously

amended, in substance, by adding to the definition of "employees" the

following: "Any officials or public officers whose compensation is

paid by the county, whether employed or appointed for a stated term
or otherwise, except, in counties other than Worcester, an official or

public officer elected by the people."
Section 2 of the proposed act purports to validate the membership

in any county retirement association of every person who "presump-
tively entered any such system," in so far as such membership was
illegal or invalid because of his being an official or a public officer,

and also to ratify all acts done by any such association or any officer

thereof in connection with any such presumptive evidence, as if the
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amendment introduced by section 1 of the proposed act had been in

effect at the time.

Regarding the general effect of the proposed changes, it should be
observed that they are of considerable importance. Whereas, under
the decision of our court in O'Connell v. Retirement Board of the City

of Boston, 254 Mass. 404, the term "employees," as used in a similar

retirement act, did not include public officials, now, with respect to

county retirement systems, such officials, whether employed or appointed
for a stated term or otherwise, are to be included. No person over

seventy years, of age, if the bill is enacted into law, hereafter may be
employed by a county for any sort of service unless (except in Worces-
ter) he is elected by the people. All persons so employed must retire

on reaching the age of seventy. But, with the exception hereafter

stated, this presents no feature of unconstitutionality. It is settled

that the occupant of a public office may be deprived of that office

by act of the Legislature changing its tenure, in the absence of con-

stitutional restriction, and that he has no cause of action on that ac-

count. Taft v. Adams, 3 Gray, 126, 130; Opinion of the Justices, 117

Mass. 603; Donaghy v. Macy, 167 Mass. 178; Graham v. Roberts, 200
Mass. 152, 157; Opinion of the Justices, 216 Mass. 605; Attorney Gen-

eral v. Tufts, 239 Mass. 458, 480.

Justices of district courts are paid by the counties, and therefore

come within the terms of the provisions of the bill. As to them, the

provisions are plainly unconstitutional, being in direct violation of

Mass. Const., pt. 2nd, c. Ill, art. I. If the bill were enacted in its

present form, however, it would not be held to be wholly invalid on
that account, but the court would, in my judgment, apply the princi-

ple that the statute must be interpreted as intended to apply only

to that class of persons to whom it would be constitutionally applicable.

Attorney General v. Electric Storage Battery Co., 188 Mass. 239 ; Bal-

tic Mining Co. v. Commonwealth, 207 Mass. 381, 390. The bill, how-
ever, must, I think, be regarded as defective for this reason.

The observation should also be made that, while by the original

statute the establishment of a county retirement system was made to

depend upon the acceptance of such a system by the voters of the

county (St. 1911, c. 634, § 2, G. L., c. 32, § 21), no opportunity is

given them to vote upon the proposed amendment. To this feature of

the bill I find, however, no constitutional objection. Opinion of the

Justices, 138 Mass. 601, 603; Graham v. Roberts, 200 Mass. 152, 156.

The language of section 2 of the bill is somewhat obscure. It seems

inapt to describe persons who could not lawfully become members of

a retirement system as having "presumptively" entered that system.

The natural presumption would seem to be that the members of the

system were those who were legally entitled to become members. I

infer, however, that the intention is to describe those persons who,

although they were public officers and therefore, under the decision

in the O'Connell case, were not authorized to join, nevertheless did

not give notice in writing of their unwillingness to join, have paid

their contributions and have been treated as members.

A distinction is thus drawn between public officers who have been

treated as members and those who have not. The membership of the

former is validated, so that they are entitled to all the benefits thereof

from the beginning, including credit for prior service. But no pro-
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vision is made for the latter class whereby they may have any of the
benefits of membership, or even the privilege of becoming members
thereafter. G. L., c. 32, § 22, providing that membership shall begin
with the establishment of the system or the entry of the employee
into service, cannot give them that privilege, since those provisions
cannot be applicable to a person already in the service who now becomes
an employee by definition. Wilson v. Head, 184 Mass. 515; Wheel-
wright v. Tax Commissioner, 235 Mass. 584. The possible presump-
tion of a legislative intent that public officers who have not been
treated as members are now to be regarded as having been members
from the time of the establishment of the system or their entry into

service, is rebutted by the fact that the Legislature has made that
provision only for persons who are presumptively members.

Legislation applicable to a particular class, thereby distinguishing
that class from other classes, will be sustained if a reasonable basis

for the distinction can be found; but it will not be sustained where
the distinction results in an arbitrary discrimination between classes.

Classifications and distinctions must be based upon some sound reason,

in order to avoid the objection that they are violative of the Four-
teenth Amendment to the Constitution of the United States, guarantee-
ing to all persons the equal protection of the laws. Yick Wo v. Hop-
kins, 118 U. S. 356, 369-374; Gulf, Colorado & Santa Fe By. Co. v. Ellis,

165 U. S. 150, 155, 165 ; Cotting v. Kansas City Stock Yards Co., 183
U. S. 79, 102-112 ; Connolly v. Union Sewer Pipe Co., 184 U. S. 540,
558-563; Southern By. Co. v. Greene, 216 U. S. 400, 417; Truax v.

Baich, 239 U. S. 33 ; Boyster Guano Co. v. Virginia, 253 U. S. 412, 415

;

Truax v. Corrigan, 257 U. S. 312, 332-339 ; Brown v. Bussell, 166 Mass.
14 ; Opinion of the Justices, 166 Mass. 589 ; Commonwealth v. Inter-
state, etc., St. By. Co., 187 Mass. 436, 438, 439 ; Commonwealth v. Hana,
195 Mass. 262, 266; Massachusetts General Hospital v. Belmont, 233
Mass. 190, 200-202; V Op. Atty. Gen. 56; Attorney General's Report,

1924, p. 25.

In my opinion, the discrimination contained in section 2 between
those public officers who made deposits and were treated as members
of the association and other public officers, whereby the former are
given a right to the benefits of membership as if they had been mem-
bers from the beginning, while the latter are not given that right and
apparently have not even the privilege of becoming members here-

after, cannot be based ©n any sound and reasonable ground justifying

such a distinction between persons none of whom, as the court has
held, have hitherto been legally members. For this reason, the bill

in its present form, if enacted, would, in my opinion, be unconstitu-

tional, within the principle of the decisions cited above.
• In giving this opinion I am assuming that there are public officers,

paid by counties, who fall within the latter of the two classes. If in

fact there are not, the bill, while it might perhaps be better phrased
to avoid the appearance of discrimination, would not be open to the

objection of unconstitutionality on that account.
Section 2 also purports to ratify and confirm acts done by a county

retirement association in connection with the presumptive entrance of

a public official into membership. The general principle is that a
Legislature may by statute ratify the doing of an act which it could

have authorized at the time, unless vested rights are impaired thereby.
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JStockdale v. Insurance Companies, 20 Wall. 323, 331, 332 ; United
States v. Heinszen & Co., 206 U. S. 370 ; Forbes Boat Line v. Board of
Commissioners, 258 U. S. 338; Charlotte Harbor By. v. Welles, 260
U. S. 8. Cf. Attorney General's Keport, 1921, p. 167. I see no con-

stitutional objection to this provision.

Senate Bill No. 317 is entitled "An Act establishing the status of

officials and public officers paid by the City of Boston or the County
of Suffolk or both in respect to the Boston retirement system, and
relative to the retirement from the service of said city or county by
certain officers thereof." This bill proposes certain changes in the

Boston retirement system. It amends sections 2 and 9 of St. 1922, c. 521,

as previously amended, establishing that system, and contains other

provisions affecting it. Before summarizing the provisions of the bill

it will be convenient to refer to the prior law.

Section 2 of St. 1922, c. 521, as amended by St. 1923, c. 381, § 3,

and by St. 1925, c. 18, defines the meaning of certain words and phrases

used in the act. The word "employee" is defined as follows:—
" 'Employee' shall mean any regular and permanent employee of

the city of Boston or county of Suffolk (except teachers who, on Sep-

tember first, nineteen hundred and twenty-three, are employed by the

city of Boston and are members of the state teachers' retirement asso-

ciation) whose employment is such as to require that his time be de-

voted to the service of the city or county, or both, in each year during
one half or more of the ordinary working hours of a city employee,

or any regular and permanent employee of this commonwealth whose
compensation is wholly paid by the city of Boston or by the county
of Suffolk, and the working superintendent and his employees of the

index commissioners of the county of Suffolk."

Section 3 requires the retirement system to be established on Feb-
ruary 1, 1923.

Section 5 provides for membership in the retirement system, and
terminates the services of an employee who is not a member at the age

of seventy. Following are significant portions of that section :
—

"All persons who are employees on the date when this retirement

system is established may become members of the system. Every em-
ployee in service on said date, except an employee then covered by any
other pension or retirement law of this commonwealth, shall, on the

expiration of sixty days from said date, be considered to have become
a member of this retirement system unless within that period he shall

have sent notice in writing to the retirement board that he does not
wish to join the system. Employees declining to join this retirement

system within sixty days from the establishment of the system may
thereafter be admitted to membership but no employee shall receive

credit for prior service unless he applies for membership or becomes
a member of the retirement system within one year from the date of

the establishment of the system.

On and after January first, nineteen hundred and twenty-six, the
services of an employee, not a veteran of the Civil war, of the Spanish
war or Philippine insurrection or the World war as defined in section

fifty-six of chapter thirty-two of the General Laws, or not a member of
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the judiciary or not a teacher, who attains or has attained the age of

seventy and who is not a member of this system, shall terminate forth-

with."

Section 6, as amended by St. 1924, c. 251, § 1, creates certain funds,

made up from deductions from the compensation of members and con-

tributions by the city.

Section 9, as amended by St. 1924, c. 251, § 2, provides for the re-

tirement of members of the system. It contains the following provi-

sion :
—

"A member of this retirement system who shall have attained age
seventy shall be retired for superannuation within thirty days, except

members of the judiciary, heads of departments and members of boards
in charge of departments, and except that a school teacher shall be

retired on the thirty-first day of August following his attaining the

age of .seventy."

Section 10, as amended by St. 1924, c. 251, § 3, provides for a

retirement allowance for members of the retirement system, consist-

ing of an annuity, a pension and an additional pension, with certain

minimum and maximum provisions. The provisions establishing the

annuity, pension and additional pension are as follows :
—

" (a\ An annuity which shall be the actuarial equivalent of his

accumulated deductions at the time of his retirement, and
(5) A pension equal to the annuity, and
(c) If a member was an employee at the time the system was estab-

lished and became a member within one year thereafter and has not

since become a new entrant, an additional pension having an actuarial

value equivalent to twice the contributions which he would have made
during his prior service had the system then been in operation, to-

gether with regular interest thereon."

By the terms of clause (c) it will be observed that any employee
who became a member of the system on or before February 1, 1924,

is entitled to receive an additional pension based on the length of

his prior service. This privilege was extended by St. 1924, c. 251, § 4,

which permitted heads of city departments and members of boards

in charge of city departments to become members on written applica-

tion within sixty days after the act took effect, and provided that,

after being so admitted, they should receive credit for prior service,

notwithstanding any provision of St. 1922, c. 521. I am informed

that June 22, 1924, the date mentioned in section 3 of Senate Bill

No. 317, was sixty days after the effective date of the 1924 statute.

The privilege was again extended by St. 1925, c. 90, which permitted

employees who had not previously joined to become members by mak-
ing written application for such membership within ninety days of

the effective date of the act, and provided that an employee so be-

coming a member of the retirement system should receive credit for

prior service, notwithstanding any provision of St. 1922, c. 521.

Section 1 of the proposed act amends St. 1922, c. 521, § 2 (5),

defining the word " employee," so as to include in the class of em-

ployees "any official or public officer whose compensation is paid

by said city or county or both, whether employed or appointed for

a stated term or otherwise," except persons elected by the people,
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court officers of the Supreme Judicial and Superior Courts appointed
prior to February 1, 1923, and teachers who, on September 1, 1923,

were employed by the city of Boston and were members of the State

Teachers' Retirement Association.

Section 2 of the proposed act amends St. 1922, c. 521, § 9, so as

to include in the class of members of the retirement system not subject

to retirement for superannuation at seventy officials and public of-

ficers originally appointed prior to February 1, 1923, by the Governor,
with the advice and consent of the Council, whose salaries are paid
by the County of Suffolk or by the city of Boston, or by both, and
members of the system who were originally appointed prior to that

date by the justices of the Supreme Judicial or Superior Courts,

and whose salaries are paid in like manner.
Section 3 of the proposed act purports to validate the membership

in the retirement system of every person who "purportedly entered

said system," either at any time by reason of becoming a "new en-

trant," or, prior to June 22, 1924, by any other method, whose mem-
bership was invalid by reason of the fact that he was at the time

an official or a public officer. For the purpose of such validation the

provisions of section 1 are made retroactive as if they had been in

effect on and after February 1, 1923.

Section 4 of the proposed act permits persons appointed by the

Governor, with or without the advice and consent of the Council,

whose membership in the system is made legal and valid by sections

1 and 3, to withdraw from membership on written notice.

Section 5 provides that the act shall take effect upon its passage,

differing in that respect from St. 1922, c. 521, St. 1924, c. 251, and
St. 1925, c. 90, which provided for submission to the city council for

acceptance.

The result of this bill, if enacted, will be that public officers whose
compensation is paid by the city or county (with the enumerated
exceptions), now for the first time made employees by definition, and
hence subject to retirement for superannuation at seventy, will be

entitled to the benefits of the retirement system if they attempted to

do an act which they could not legally do by purporting to become
members of that system, either as new entrants, or, prior to February
1, 1924, under St. 1922, c. 521, § 5, or, prior to June 22, 1924, under
St. 1924, c. 251, § 4; but that persons who did not make the attempt

to do that invalid act and persons who did make the attempt under
St. 1925, c. 90, will not be entitled to receive those benefits. Among
the benefits so conferred are the right to a pension and to credit for

prior service, as explained above, and the right not to be retired for

superannuation at seventy, if the person is of the class of public

officers described in section 2 of the bill.

Because of this apparently arbitrary discrimination between classes,

and for the reasons stated in discussing Senate Bill No. 307, it is

my opinion that this bill in its present form, if enacted into law,

would be unconstitutional.

Very truly yours,

Jay R. Benton, Attorney General.
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Constitutional Law— Power of the Legislature— Payment to the

Family of a Deceased Member of the Rouse of Representatives.

The Legislature may lawfully authorize the payment of the balance of
a yearly salary to the family of a deceased member of the House
of Representatives if, in the exercise of its reasonable judgment,
it determines that such payment is for a purpose which will
promote the general public welfare.

May 18, 1926.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.
Sir :— You have submitted to me for examination and report House

Bill No. 1485, entitled "Resolve in favor of the estate of the late
Frederick A. Warren."
The purpose of this resolve is to authorize the payment to the estate

of a deceased member of the present House of Representatives the
balance of his salary for the current year.
Payment of the nature authorized by this legislation is a pure

gratuity and may not be made by the Legislature if it is merely an
appropriation of public moneys for a private purpose. A gratuity
of this nature may be, and often is, made for a purpose which can
fairly be considered as serving the public good, and for this latter

purpose the General Court has the right to grant money, and the
distinction as to what are and what are not public purposes must
in a large measure be left to the conscientious decision of the Legis-
lature itself. Opinion of the Justices, 190 Mass. 611. If the public
purpose to be served by the appropriation is not clear, the Legislature
is bound to recite in the instrument of appropriation such words as
will indicate the existence of facts and of a legislative reason for
the determination that the purpose is in a true sense public and not
private. Unless it can fairly be said that the judgment of the Gen-
eral Court in the premises was manifestly unreasonable, their expressed
finding that the public good will be promoted by the payment authorized
in their enactment in connection with certain facts therein set forth,

the measure cannot be said to be unconstitutional. Opinion of the Jus-
tices, 240 Mass. 616.

In the instant resolve it is clearly stated that the payment authorized
therein is made for the purpose of promoting the public good, and
that the services of the deceased in the General Court were long and
meritorious. There is a declaration of legislative purpose. Facts relat-

ing to it in connection with the deceased and his services are specified,

although meagerly, and are presumably matters of public knowledge.
It is therefore plain, and does not need merely to be inferred from
the language of the bill, as was the case in the matter before the court
in Opinion of the Justices, 240 Mass. 616, that these considerations

actuated the Legislature in reaching a conclusion that the public good
would be promoted by an "unstipulated reward" for the deceased's

services.

In my opinion, the proposed resolve, if enacted, would be consti-

tutional.

Very truly yours,

Jay R. Benton, Attorney General.
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Constitutional Law— Time of Taking Effect of a Statute.

The Legislature has not the constitutional power to provide that an
act shall take effect as of a date prior to its passage, although the
act might be made to operate retroactively.

May 21, 1926.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.
Sir : — You have submitted to me for examination and report a Sen-

ate bill printed as House Bill No. 1479, entitled "An Act authorizing
annual allowances to commissioned officers of the National Guard for
uniforms. '

'

The purpose of this bill is to provide for the payment, as of April
first in each year, of an allowance, to each commissioned officer in
the National Guard who served for the year preceding, of a maximum
of thirty-five dollars for uniforms. The bill is of such a character
that a retroactive effect given to its terms by general provisions would
not make it unconstitutional. The bill, however, provides specifically

in section 2: "This act shall take effect as of April first of the cur-

rent year." It was not passed to be enacted until May 19th. It has
an emergency preamble declaring it to be an emergency law, necessary
for the immediate preservation of the public convenience.

It is provided in Mass. Const. Amend. XLVIII, under the heading
The Referendum, I, that—
"No law passed by the general court shall take effect earlier than

ninety days after it has become a law, excepting laws declared to be
emergency laws and laws which may not be made the subject of a
referendum petition."

The plain implication of the provisions under the heading II Emergency
Measures is that such laws are to take effect upon their passage. Fur-
thermore, Mass. Const., pt. 2nd, c. I, § I, art. II, provides :

—
"No bill or resolve of the senate or house of representatives shall

become a law, and have force as such, until it shall have been laid

before the governor for his revisal."

It further provides that if he approves he shall signify his approbation
by signing it, and if not, then if two-thirds of both branches of the

Legislature upon reconsideration so , vote, it
'

' shall have the force of

a law." See also G. L., c. 4, § 1; Opinion of the Justices, 3 Mass. 567;
ibid., 3 Gray, 601, 606, 607 ; Kennedy v. Palmer, 6 Gray, 316 ; McLaugh-
lin v. Newark, 57 N. J. L. 298.

Because of its inconsistency with the constitutional provisions cited

above, I am of the opinion that, irrespective of the question whether
the Legislature has the power to declare that a bill shall take effect

as of a date prior to its passage, the enacting clause of the instant

bill is beyond the power of the Legislature. The difficulty is, however,
one which may readily be cured by amendment, since, as I have said,

the nature of the bill is such that it may properly be made to operate

retroactively. Spaulding v. Nourse, 143 Mass. 490; Adams v. Adams,
211 Mass. 198.

Very truly yours,

Jay R. Benton, Attorney General.



P.D. 12. 113

Constitutional Law— Eminent Domain— "Taking."

The word "taking," as used in Mass. Const. Amend. XXXIX, may be
construed in a comprehensive sense as including acquisition of

private property for a public use by purchase as well as by em-
inent domain.

May 22, 1926.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :— You have referred to me for examination and report House
Bill No. 1480, entitled "An Act relative to the widening of Bridge
Street in the city of Haverhill."

This bill, in section 1, authorizes and directs the county commis-
sioners of the County of Essex to lay out, widen and construct Bridge
Street in the city of Haverhill, and provides that for that purpose
they may "take in fee by eminent domain under chapter seventy-nine

of the General Laws by one or more takings, or by purchase or other-

wise, the land and property" therein specified and described, the same
being stated to be more land and property than are needed for the

actual construction of the street, and no more in extent than would
be sufficient for suitable building lots on the street; and it is also

provided that after appropriating for the street so much of the speci-

fied and described land and property as is needed therefor, the county
commissioners may sell the remainder. Provision is made in the fol-

lowing sections for payment of the costs and expenses, not to exceed
fifty thousand dollars, assessment upon and payment by the city of

Haverhill of two-thirds of the cost, payment of the remaining cost

by the county, and the issuing of bonds and notes by the county and
the city. Section 5 provides that the act shall take effect upon its

acceptance by the county commissioners, provided that such acceptance

occurs during the current year.

Mass. Const. Amend. XXXIX makes the following provision:—
"The legislature may by special acts for the purpose of laying out,

widening or relocating highways or streets, authorize the taking in

fee by the Commonwealth, or by a county, city or town, of more land
and property than are needed for the actual construction of such high-

way or street : provided, however, that the land and property authorized

to be taken are specified in the act and are no more in extent than
would be sufficient for suitable building lots on both sides of such

highway or street, and after so much of the land or property has been
appropriated for such highway or street as is needed therefor, may
authorize the sale of the remainder for value with or without suitable

restrictions."

The provision in section 1 authorizing the county commissioners to

take in fee by eminent domain, or by purchase or otherwise, the land

and property specified, which is stated to be more than is needed for

the actual construction of the street, since the property which is not

needed for the street is not to be acquired for a public purpose, is

beyond the power of the Legislature unless it is authorized by Mass.

Const. Amend. XXXIX; and it is not so authorized unless it is a
'

' taking in fee,
'

' within the meaning of the words as used in the amend-
ment. The meaning of the word '

' taking,
'

' as used in a statute authoriz-

ing a railroad to "purchase or otherwise take in fee" land for a
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station, was carefully considered by the court in Saltonstall v. New York
Central B.B. Co., 237 Mass. 391, 394, 395, in which the court indicated
its view to be that the word ''taking," used in its comprehensive sense,

may include acquisition of private property for a public use either

by purchase through private negotiation or by seizure through the
exercise of eminent domain. The court there pointed out that an agree-

ment of parties for purchase, effected under the terms of statutory
language similar to that used in section 1 of this bill, must have been
made in view of knowledge by all concerned that the right to exercise

eminent domain was present as an element to be taken into account
in the bargaining, and that the right to acquire title to property for

public use by negotiation rather than by resort to a formal taking
relates to the means rather than the end, and does not affect the use
to which the property is to be put when acquired nor the rights of

others arising from such use.

Mass. Const. Amend. XXXIX amends Mass. Const., pt. 1st, art. X,
which provides expressly that "whenever the public exigencies require

that the property of any individual should be appropriated to public

uses, he shall receive a reasonable compensation therefor," and contains

other provisions which are regarded as a source of the rule that the

expenditure of public money must be for a public purpose. Lowell v.

Boston, 111 Mass. 454, 461, 462. The effect of Mass. Const. Amend.
XXXIX necessarily is to make an exception to each of these constitu-

tional principles. I see no reason for limiting the exception to the

rule which requires the expenditure of public funds to be for public

uses to those cases only where land is taken rather than acquired by
agreement with the owner. The primary purpose of Mass. Const.

Amend. XXXIX was to do away with all constitutional obstacles to

the acquisition of property by public authority under the circumstances
to which the amendment relates. The accomplishment of such acqui-

sition by negotiation rather than by a formal taking, as the court has

stated, relates to the means rather than the end. In my opinion, there-

fore, while the question cannot be free from doubt, the word "taking,"
as used in Mass. Const. Amend. XXXIX, may properly be construed

in a comprehensive sense as including all forms of acquisition.

Very truly yours,

Jay R Benton, Attorney General.

Weekly Wages paid by Check— Valid Set-off under G. L., c. 149, §150.

Payment of weekly wages by check, if the employee assents thereto, is

permitted under G. L., c. 149, § 148. It is not a valid set-off under
G. L., c. 149, § 150.

Mat 27, 1926.

Gen. E. Lerot Sweetser, Commissioner of Labor and Industries.

Dear Sir :— You state that a railroad company to which the provi-

sions of G. L., c. 149, § 148, as amended, are applicable has announced
its intention to discontinue payment of wages of employees in cur-

rency and to make payment by check. You inform me that "some of

the employees reside in remote townships of the State, where, it is

alleged, it will not be possible for them to be paid according to these

requirements of the statute, and others, because of the nature of their

duties, may not be able to reach the banks with which arrangements
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have been made by the railroad company for the cashing of pay checks,

within the period fixed by law." You request my opinion upon the

following questions :
—

' "1. If payment of wages by check is tendered to employees on
seventh day after wages are earned and facilities are not available

to cash the check, or nature of employment prevents this from being
done until the eighth or ninth day after they are earned, is it a vio-

lation of G. L., c. 149, § 148?
2. Is payment of wages by check permitted by this statute?

3. Is payment by check a 'valid set-off' as alluded to in G. L., c. 149,

§ 150?"

G. L., c. 149, § 148 (as amended by St. 1921, c. 51, St. 1923, c. 36,

St. 1924, c. 145, and St. 1925, c. 165) and § 150, in those portions

applicable, provide as follows :
—

"Section 148. Every person engaged in carrying on . . . within
the commonwealth a . . . railroad . . . shall pay weekly each em-
ployee engaged in his business, . . . the wages earned by him to within
six days of the date of said payment if employed for six days in

a week or to within seven days of the date of said payment if em-
ployed seven days in the week, . . . No person shall by a special con-

tract with an employee or by any other means exempt himself from
this section. . . .

Section 150. . . . On the trial (on complaint of the Department
of Labor and Industries for violation of § 148) no defence for failure

to pay as required, other than the attachment of such wages by trustee

process or a valid assignment thereof or a valid set-off against the

same, or the absence of the employee from his regular place of labor

at the time of payment, or an actual tender to such employee at the

time of the payment of the wages so earned by him, shall be valid."

Section 148 does not specifically require the payment of wages in

cash or forbid the issuance of checks in payment thereof.

In its legal import, the term "payment" means the full satisfaction

of a debt by money, but that is payment which the parties contract

shall be accepted as payment. First National Bank v. Watkins, 154
Mass. 385, 387 ; Hill v. Fuller, 188 Mass. 195, 200.

When a debt is payable in dollars, it is payable in whatever the

laws of the United States declare to be legal tender. Miller v. Lacy,
33 Tex. 351. A check on a bank, handed by the debtor to the creditor

and deposited by the creditor in his bank, is not cash payment. Breck
v. Barney, 183 Mass. 133, 137.

A check is not in itself money. It is an order for the payment of

money. G. L., c. 107, § 208. Billiard v. Randall, 1 Gray, 605, 606;
Minot v. Buss, 156 Mass. 458, 459. If taken, treated and received in

payment as money, it may be regarded as the equivalent of a money
payment (Wall v. Lakin, 13 Met. 167; Cushman v. Liooey, 15 Gray, 358,

361) ; but not otherwise (Dennie v. Hart, 2 Pick. 204).

A check is merely evidence of a debt due from the drawer, and its

mere receipt is not payment of the debt for which it is delivered.

Taylor v. Wilson, 11 Met. 44, 51; Feinberg v. Levine, 237 Mass^ 185,

187 ; National Wholesale Grocery Co. v. Mann, 251 Mass. 238, 250 ; Key-
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stone Grape Co. v. Hustis, 232 Mass. 162, 165,; Ansin v. Mutual Life,

Ins. Co., 241 Mass. 107, 111; Shea v. Manhattan Life Ins. Co., 224
Mass. 112. It is only conditional payment. Weddigen v. Boston Elastic

Fibre Co., 100 Mass. 422; Houghton v. Boston, 159 Mass. 138; Good-
win v. Mass. Loan etc. Co., 152 Mass. 189, 201. A certified check, if

certified for the benefit of the drawer, is not payment. Minot v. Russ,
156 Mass. 458.

The acceptance of a check implies an undertaking to use due dili-

gence in presenting it for payment (Houghton v. Boston, 159 Mass. 138,

142; G. L., c. 107, § 209) and in giving notice of dishonor; and if the

party for whom it is received sustains loss by want of such diligence,

it will be held to operate as actual payment. Taylor v. Wilson, 11 Met.

44; Small v. Franklin Mining Co., 99 Mass. 277. If a check is given
and received by agreement of the parties, in settlement of a debt, it

is payment. Barnard v. Graves, 16 Pick. 41; Getchell v. Chase, 124
Mass. 366.

Presentment for payment and receipt of the amount would be evi-

dence of acceptance upon the terms on which it was given (Illus. Card
& Nov. Co. v. Dolan, 208 Mass. 53, 54), and payment on presentation

would relate back to the date when the check was given (Hunter v.

Wetsell, 17 Hun [N.Y.], 135).

Whether a check is payment, and is to be considered as money,
depends upon the understanding of the parties to the transaction. If

an employee declines to accept the check at the time payment is due
under the statute, the check is not a payment.

Section 150, pertaining to trials for violation of section 148, for-

bids any defense other than those therein recited, namely, an attach-

ment by trustee process, a valid assignment, a valid set-off against the

same, absence of employee from regular place of labor at time of pay-

ment, or an actual tender to the employee at time of payment.
A set-off is a cross claim or demand which a defendant holds in his

own right against a plaintiff, recoverable in an action of contract,

which, because so unconnected with the plaintiff's claim, could not be

shown at common law in payment or reduction of the amount due. The
right to set-off exists only by statute. Cook v. Mills, 5 Allen, 36, 37;

American Bridge Co. of New York v. Boston, 202 Mass. 374, 375. The
nature of such a claim is described in G. L., c. 232, §§ 1-11, as a claim,

express or implied, for property sold, for money paid, for money had
and received, for services performed, and for an amount which is liqui-

dated or may be ascertained by calculation. It is substantially a cross

action; an independent claim. Cutter v. Middlesex Factory Co., 14

Pick. 483, 484 ; Goldthwait v. Day, 149 Mass. 185, 187. Payment is not

ground for set-off, and is available only by way of plea. Jewett v. Win-
ship, 42 Vt. 204. Delivery of a check as payment, therefore, is not a

claim in set-off.

A tender is the offer of everything which the creditor is entitled to

receive in satisfaction of a debt, so that the creditor may reduce it to

possession. Sands v. Lyon, 18 Conn. 18. The debtor cannot require

the creditor to call upon a third party for the money any more than

the creditor can compel the debtor to make a tender to a person whom
he should appoint,, instead of himself. By depositing the money in

the hands of a stakeholder who agrees to perform the service, the debtor

does not relieve himself of responsibility on account of the debt. The
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debt is not extinguished by the tender. Town v. Trow, 24 Pick. 168.

The general rule is, that an offer of a bank check for the amount due
is not a good tender (38 Cyc. 146), nor a deposit in a bank, if the
obligation is not payable at such depositary (p. 152). A tender of

a check, therefore, if not agreed to, is not a tender of payment of

wages at the time of payment.
In describing the requirement of a weekly payment of wages, the

court said, in Mutual Loan Co. v. Martell, 200 Mass. 482, 485, that
"it has been deemed important that they be received by the employee
regularly and promptly after they are earned." Insomuch as this

may be said to be an expression of one of the intents of the statute,

the enforced acceptance of a check in payment of weekly wages is

in opposition to the principle of the statute, in that it subjects the
employee to certain legal responsibilities with respect to the presen-
tation of the check and to delay in the prompt receipt of money for

wages earned, where facilities for cashing the check are unavailable
or where the nature of the employment prevents presentation.

Although there is no obligation to pay in lawful money if the em-
ployee is willing to accept a check, the use of a check, instead of
currency, gives rise to the question whether, in each instance, depending
upon the intention, and conduct of the parties, the check was given
and received as payment, within the meaning of the statute. The
employee, in my opinion, is entitled to be paid his wages in cash
unless he agrees to be paid in some other medium.
Answering your interrogatories, I am of the opinion, therefore, that

payment of wages by check, if accepted in payment, tendered at time
of payment and cashed on a later date, is not a violation of G. L.,

c. 149, § 148; if not so accepted and cashed, it is; that payment of

wages by check is permitted under the provisions of G. L., c. 149, § 148,
if the employee assents thereto ; that payment by check is not a

'
' valid

set-off" under the provisions of G. L., c. 149, § 150.

Yours very truly,

Jay B.. Benton, Attorney General.

Constitutional Law— County Retirement Systems.

A bill amending G. L., c. 32, § 20, as amended by St. 1924, c. 281, § 2,

by including public officers in the definition of employees, validat-

ing the membership in any county retirement system of public
officers who had theretofore presumptively entered the system, and
giving to other public officers the opportunity to become members,
would be constitutional, if enacted. »

Mat 28, 1926.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :— You have referred to me for examination and report Senate
Bill No. 307, entitled

'

'An Act establishing the status of certain officials

and public officers in respect to certain county retirement systems."
This bill, in section 1, amends G. L., c. 32, § 20, as amended by St.

1924, c. 281, § 2, in its definition of the word "employees" by sub-

stituting the following definition :
—

" 'Employees,' any persons permanently and regularly employed
in the direct service of the county whose sole or principal employment
is in such service, except teachers employed in any day school con-
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ducted under sections twenty-five to thirty-seven, inclusive, of chapter
seventy-four, and also any officials or public officers whose compensa-
tion is paid by the county, whether employed or appointed for a stated

term or otherwise, except, in counties other than Worcester, an official

or public officer elected by the people."

Section 2 validates the membership in any county retirement associa-

tion of every person who "presumptively" entered the system in so

far as such membership was invalid by reason of his being a public

officer, and ratifies the acts of any county retirement association in

connection therewith. Section 3 provides that any public officer who
has not presumptively entered such system shall be admitted to mem-
bership on request, if otherwise eligible, and thereupon shall, upon
retirement, be entitled to pension benefits for prior service.

Senate Bill No. 307 as originally passed to be enacted was returned
by Your Excellency at the request of the Senate, and my opinion was
requested as to its constitutionality. In response to that request I

stated my opinion to be that the bill was defective because, literally

interpreted, it included justices of district courts within its terms re-

quiring retirement at the age of seventy, and was unconstitutional

because of certain discriminations made between public officers who have
heretofore been treated as members of the retirement association and
other public officers. The bill as originally passed to be enacted has
since been amended by adding section 3, which, in my opinion, removes
the objection based on unconstitutional discrimination, but no change
has been made in the definition of the word "employees," which, as

I have stated, if literally interpreted must include justices of district

courts.

As I stated in my opinion to the Senate, the bill, if enacted with
such a definition of the word "employees," would not be held to be
wholly invalid on that account, but the court would, in my judgment,
apply the principle that the statute must be interpreted as intended

to apply only to that class of persons to whom it would be constitu-

tionally applicable. This principle of construction is well established,

and the bill, if enacted, therefore, would necessarily receive the con-

struction that justices of district courts are not included within the

definition of the word "employees." Apparently this is in accordance
with the intention of the Legislature. I see no urgent reason, there-

fore, why the bill in its present form should not receive Your Excel-

lency 's approval.

Very truly yours,

Jay R. Benton, Attorney General.

Compulsory Automobile Liability Security— Commissioner of Insur-

ance— Classification of Owners of Motor Vehicles for Purposes

of Liability Insurance— Bates for Policies and Bonds.

Fleet rates, so called, may not be established.

Classification based upon the locality in which a motor vehicle is kept

is not necessarily unreasonable.

Classification based upon a merit rating plan, so called, is not necessarily

unreasonable if sufficient data is available to the Commissioner
to enable him to establish such classification with reasonable accu-

racy and certainty.
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The Commissioner of Insurance is not required to establish schedules
of charges for premiums on bonds differing in amount from those
established for policies.

June 7, 1926.

Hon. Wesley E. Monk, Commissioner of Insurance.

Dear Sir:— You have asked my opinion upon certain questions rela-

tive to the duties imposed upon you by law to establish classifications

of motor vehicle liability insurance risks and a schedule of premium
charges, under the provisions of St. 1925, c. 345, and G. L., c. 175, § 113B.

Such classifications and schedule are to be used and charged by all

companies authorized to transact liability insurance on motor vehicles

or to transact a surety business, under G. L., c. 175, § 47, cl. 4, and
§ 105, which propose to issue bonds for the owners of motor vehicles,

under St. 1925, c. 346, commonly known as the Compulsory Automo-
bile Insurance Law.

1. The first set of facts to which you direct my attention and your
question as to the law applicable thereto are as follows :

—
" (a) It is now the practice of some of the liability insurance com-

panies to issue automobile liability policies at what is termed a 'fleet'

rate ; that is, a given insured owning a certain number of motor vehicles

receives automobile liability insurance at a lesser rate or for a lesser

premium in the aggregate than an insured who owns only one car."
" (1) Under the provisions of the said statutes may the Commis-

sioner lawfully approve 'fleet' rates, as outlined in (a), supra?"

St. 1925, c. 345, § 2, provides, in part :
—

"The said commissioner shall examine said classifications and pre-

mium charges to determine whether such classifications are fair and
reasonable and such premium charges are adequate, just, reasonable
and non-discriminatory.

He shall, after a full hearing and due investigation, establish such
classifications of risks as shall be fair and reasonable and such schedule
of premium charges as shall be adequate, just, reasonable and non-
discriminatory which shall be used and charged by all such companies
for such motor vehicle liability policies and bonds issued or executed
in connection with the registration of motor vehicles or trailers for

the first year to which section one A of said chapter ninety shall apply,

and shall be in force until modified, altered or revised by the said

commissioner under section one hundred and thirteen B of chapter
one hundred and seventy-five of the General Laws or, in the event

of a petition for review under section three, until otherwise ordered
by the court."

The terms of the various sections of St. 1925, c. 346, which by amend-
ments to G. L., c. 175, deal with the same classifications and schedule

that the Commissioner is required to make under St. 1925, c. 345, § 2,

do not alter, but confirm in specific language, the character of the

classification and schedule which he is to establish under the former
statute. The classification of risks is to be "fair and reasonable," and
the schedule of rates or premium charges is to be "adequate, just,

reasonable and non-discriminatory." These provisions are in harmony
with the general principles of law governing classification for proper

purposes by legislative authority. When established by the Commis-
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sioner, the classification is, by the terms of the statute, to be used and
the rates made are to be charged by all companies for motor vehicle

liability policies and bonds until changed or modified by the Commis-
sioner.

Apart from the particular statutes . under consideration, rate fixing

for premium charges on insurance policies and necessary classification

for that purpose have been held a proper exercise of the general police

powers inherent in a State Legislature. The classification must not
be unreasonable nor arbitrary and must rest on a real difference in

subject-matter, having some relation to the classification made and the

objects sought to be obtained by the legislation. German Alliance Ins.

Co. v. Kansas, 233 U. S. 389. An administrative board or commis-
sioner, acting under legislative authority, may exercise the power given
to them or him to make classifications,, but only within the same limi-

tations as apply to the Legislature. St. 1925, cc. 345 and 346, which
to a certain extent must be read together in determining the legislative

intent of each, expressly set out, in terms aptly stating the general
principles of law, the mode in which the Commissioner is to use his

authority in connection with the powers of rate fixing which have
been entrusted to him. An application of these principles of law
determines the answer to your first question.

It has been held in previous opinions of Attorneys General that the

practice of insurance companies in charging premiums to insurants

of the same general class, based solely on the amount of business

furnished by the insureds, was an improper one, because a discrim-

ination was made upon no reasonable basis and was in violation of

statutes forbidding the giving of special favors by companies to insureds

or prospective buyers of policies. Attorney General's Report, 1920,

p. 133 ; 1923, p. 143. I assume, from the facts stated in your letter,

that a "fleet" rate, so called, discriminates between insurants of the

same class, and permits the payment of a smaller premium charge

per car to such insureds as take out a policy or policies covering more
than one car than is exacted from the owner of a single car, solely

by reason of the difference in the number of cars insured. The duty
of determining the facts in regard to the various situations arising

from the sale of policies rests upon you, but I am of the opinion that

the establishment of a rate for premium charges of a lower amount
than that allowed for a single car of the same general class, based
solely upon the fact that one insured had more cars covered than did

the other, would not, as a matter of law, be "reasonable," within the

meaning of the statute.

I answer your first question in the negative.

2. Your second statement of facts and the question based thereon

are—
" (&) The premium rates now charged for automobile liability

insurance are fixed not only with reference to the type of motor vehi-

cle but also with reference to the locality in which the vehicle is

usually kept."
" (2) Do the said statutes require as a matter of law that the

premium charges be uniform throughout the Commonwealth for a given

classification or may the rates "be established with respect to the terri-

tory in which the vehicle is usually kept, assuming that the Com-
missioner finds that there is a reasonable basis in fact for territorial

rating 1
'

'
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It cannot be said that a mode of classification of risks based upon
the locality in which a motor vehicle is kept would necessarily be un-
reasonable. It may be that the customary keeping of a motor vehicle

in a rural district has a tendency to make the hazard of its use less

great than one habitually kept in a city. Such a mode of classifica-

tion is not prohibited by the statutes.

3. Your third statement of fact and question are —
" (c) Some companies grant automobile liability insurance to a par-

ticular insured at a reduced rate or premium under what is called a

'merit rating plan'; that is, to an insured who has what the company
considers a favorable record for careful operation of a motor vehicle."
" (3) Under the said statutes may the Commissioner lawfully estab-

lish premium charges which will be subject to variation at the option

of the companies if in their judgment the insured qualifies under a
'merit rating plan,' as described in (c), supra?"

If, as a matter of fact, it be possible to ascertain with reasonable
accuracy from sufficiently reliable data that motor vehicle operators
possessing certain well defined attainments, experience and demonstrated
skill in operation are, to a clearly defined extent, less hazardous risks

than other operators, it could not well be said that a classification and
schedule of vpremium charges, lower than for others, established by
the Commissioner for cars driven solely by such operators, would be
unreasonable or discriminatory.

If,, however, as a matter of fact, in the judgment of the Commis-
sioner data is not available or experience is not tabulated in sufficient

quantities to demonstrate with reasonable certainty the lessening in

hazard to the insurer by the driving of cars by such persons instead

of others, the adoption of such a classification, with incidental lower
premium charges, would be unfair, unreasonable and discriminatory.

To adopt a classification based merely upon the so-called merit rat-

ing plan of individual companies, not of general use or recognition,

would not be a fair, reasonable or non-discriminatory mode of proce-

dure on the part of the Commissioner. To establish a classification on
a so-called merit rating basis which was not itself prescribed by the

Commissioner but was an adoption by him of a system used by in-

dividual companies, resting only upon the judgment of such companies
as to what did or did not constitute conduct or ability entitling an
insured to the lower rate, could not be said to be fair, reasonable

or non-discriminatory, within the meaning of the statute. Obviously,

such an adoption of a merit rating plan set up and controlled by com-
panies themselves would be open to great abuse, and would in reality

substitute the opinion of others for the exercise of the judgment or

discretion vested in the Commissioner by the statutes.

As your third question is worded I answer it in the negative.

4. Your fourth statement of fact and question based thereon are—
" (d) At the present time, I understand, no corporate surety com-

pany executes a bond as surety conditioned on the satisfaction by the

principal of judgments rendered against him arising out of the opera-
tion of a motor vehicle. The condition of the bond and the coverage
of the policy required of applicants for registration by said chapter
346 are substantially the same. The question has been raised whether
under the provisions of said sections the Commissioner may lawfully
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establish premium charges to be paid to a corporate surety company
for executing a bond which are less than those established by the
Commissioner for policies issued by an insurance company, having
in mind the common practice of corporate surety companies ordinarily

not to execute a bond as surety unless the principal deposits with
it approved collateral or furnishes it with suitable indemnity agree-

ments."
"(4) Do the said statutes require as a matter of law that the

premium charges must be identical for policies and bonds, or may
the Commissioner establish one rate of coverage under a policy in

respect to a certain classification and a different rate for coverage
under a bond executed in respect to a motor vehicle falling within

the same classification?"

Although the facts which you set forth indicate that the practice

relative to the execution of surety bonds is not the same as that which
prevails in relation to the issuing of policies of insurance, in that the

person covered by the bond is required to deposit collateral while

the insured is not,, I am of the opinion that the intent of the Legis-

lature, as indicated by the language used in St. 1925, cc. 345 and 346,

was that there should be a single schedule of premium charges applica-

ble alike to companies issuing policies and those executing bonds, for

the purposes of the Compulsory Automobile Insurance Law, so called.

The condition of a bond and the provision of a policy issued for such
purposes are, as you state, not dissimilar. The existence of the com-
mon practice of surety companies, to which you refer, was doubtless

not unknown to the Legislature, and I am inclined to the view that,

had the Legislature desired that different premium charges for similar

risks under identical classifications should be created by the Commis-
sioner, it would have so stated in the statutes under consideration.

The language employed by the Legislature in both statutes appears

to indicate that it was not intended that insurance companies and surety

companies should be treated differently in respect to the establishment

of premium charges for the same kinds of risks, as- to which the ultimate

duty of payment by both sorts of companies is virtually the same. No
explicit authorization is given to the Commissioner to differentiate be-

tween the two types of companies in regard to the premium charges

for identical risks, and I am of the opinion that no implied authority

inheres in the Commissioner in this respect from the statutes as they

stand. Insurance companies and surety companies described in St.

1925, c. 345, § 1, are referred to together in section 2 as "such com-

panies," and the classification and charges established are provided

to "be used and charged by all such companies for such motor vehicle

liability policies and bonds issued or executed in connection with the

registration of motor vehicles." The words "policies or bonds" are

repeatedly used throughout both statutes as if their premiums were
to stand upon the same basis.

I answer your fourth question to the effect that the statutes do not

contemplate different schedules of charges for premiums on bonds

from those on policies.

Very truly yours,

Jay R. Benton, Attorney General.
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Registration of Motor Vehicles— Partnerships— Application.

Under G. L., c. 90, § 2, the signing of an application for registration

of a motor vehicle owned by a partnership may be in the partner-

ship name by one of the partners, when the partnership has a

usual firm name; but if no firm name is in use, all the partners
must sign.

June 14, 1926.

Mr. Arthur W. Dean, Acting Commissioner of Public Works.

Dear Sir :— You have asked my opinion relative to the legality of

a practice prevailing in the Registry of Motor Vehicles in regard to

the registration of motor vehicles owned by partnerships. Your state-

ment of the practice is as follows :
—

"It has been the custom of the Registry to allow either or any
partner in a co-partnership to sign the application, provided, of course,

the co-partnership name is given in answer to question 13 on the regis-

tration blank. In case of a joint ownership both owners are required

to sign."

G. L., c. 90, § 2, provides :
—

"Application for the registration of motor vehicles and trailers may
be made by the owner thereof. The application shall contain ... a

statement of the name, place of residence and address of the applicant.
'

'

No specific provision is made with relation to owners who are partner-

ships.

In Crompton v. Williams, 216 Mass. 184, the Supreme Judicial Court,

in construing the requirement that an application for registration shall

contain the name, place of residence and address of the applicant, under
St. 1909, c. 534, § 2, held that an individual's use, in good faith, of the

recognized trade name under which he did business, in his application

and registration was a compliance with the statute. The court said:—
"A corporation, a partnership or an individual may adopt a trade

name under which business can be transacted, actions instituted, or

defended, and the title to property acquired and transmitted. . . .

The plaintiff's application and the registration followed the name in

which he did business."

The court went on to say that the use of a fictitious name for the
purpose of concealing identity would not be a compliance with the
statute "because the record would not show, nor the certificate con-
tain, a descriptive statement by which the true owner could be ascer-

tained.
'

'

Partnerships are commonly operated under a firm name. When the
ownership of the vehicle is in a partnership which adopts and uses

a partnership name, the signing of the application for registration

with the partnership name by one of the partners is a sufficient com-
pliance with the provisions of law relative to registration. When no
such partnership name is in fact adopted and used by the firm, the
names of all the partners should be signed to the application.

I am of the opinion that the practice, as described in your letter,

which you are now pursuing is a proper one.

Very truly yours,

Jay R. Benton, Attorney General.



124 P.D. 12.

Teachers' Retirement Association— Effect on Payments of Death of
Applicant for Retirement occurring before Action taken upon
Application— Apportionment of Instalments.

The retirement of a member unqualifiedly eligible to retire because
of age takes effect at the date fixed in his application, and requires

no action of the retirement board in order to become effective; it

is therefore not affected by the fact that the applicant for retire-

ment dies before action by the board is taken upon such appli-

cation.

The estate of such a member who dies after the date for retirement

fixed by his application is not entitled to receive the member's
assessments under G. L., c. 32, § 11 (4).

The estate, under such circumstances, the member having elected to

receive an annuity under G. L., c. 32, § 10 (3) (a), is only entitled

to the ratable proportion of the allowance for the period between
the dates of retirement and death, with any sum held by the

board in excess of the amount usable to found an annuity.

Under circumstances otherwise similar, but where the member had
elected an annuity under G. L., c. 32, § 10 (3) (&), the estate

would be entitled, in addition, to the sum used to purchase the

annuity less the portion of any accrued instalment of the allow-

ance which was derived from the annuity.
June 15, 1926.

Dr. Payson Smith, Commissioner of Education.

Dear Sir :
— You have asked my opinion upon certain questions re-

lating to retirement allowances under the teachers' retirement system.

The first two questions, which concern a single situation, are as fol-

lows :
—

"If a member of the Eetirement Association sixty years of age or

over filed with the office of the retirement board a written application

for retirement, on the form provided by the board, stating in the

application a definite date on which retirement was to take effect,

and died subsequent to that date but death taking place before the

retirement board had taken any action on the application or estab-

lished the retiring allowance to which the member was entitled, what
amount is due the estate if the member elected an annuity to be paid
in accordance with the provisions of G. L., c. 32, § 10 (3) (a) ?

Shall the retirement board, after the death of the member, de-

termine the retiring allowance to which the member was entitled on
the retirement date designated by him and pay the estate a pro rata

amount due for the period from that date to the date of death, or

shall the retirement board return the member's contributions and in-

terest and make no payment of pension to the estate?"

It is provided by G. L., c. 32, § 11 (4), that "if a member who is

not receiving payments under paragraph (1) or (2) of this section"
(which the member now in question was not) "dies before retirement,

the full amount of his assessments, with regular interest thereon, shall

be paid to his estate." It is therefore necessary to ascertain whether
at the date of his death the member had been retired.

The board, according to your statement of facts, had taken no action

whatever upon the application for retirement. If some action on the
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part of the board is, by the terms- of the statute, a necessary step

precedent, to retirement, the member had not, therefore, been retired,

and his estate is entitled to the benefit of G. L., c. 32, § 11 (4). The
member was, however, eligible to retire, and had evidenced by his

application an election to retire at a date selected by him. He died

subsequently to that date, and if those facts, without any action by
the board, had already brought about a retirement at that date, his

death before the taking of such action did not vacate the retirement,

and his estate is not entitled to payment under G. L., c. 32, § 11 (4).

I am of the opinion that the latter view is correct.

In the original law, St. 1913, c. 832, there were provisions for re-

tirement under several different sets of circumstances. Thus it was
provided that any member on attaining the age of sixty years ''may

retire," section 6 (1); that any member at any time after reaching

the age of sixty, if incapable of rendering satisfactory service, "may,
with the approval of thej retirement board, be retired" by the employ-

ing school committee, section 6 (1) ; and that any member on attain-

ing the age of seventy years "shall be retired," section 6 (2). St.

1917, c. 233, § 2, added a provision that a member, under certain

conditions, who before reaching the age of sixty, becomes disabled physi-

cally or mentally, "may, with the approval of the retirement board,

be retired" by the employing school committee.

Nowhere in the law as it existed prior to the General Laws is to be

found any further requirement of action by the retirement board to

make retirement effective. The approval of the board was a condition

precedent to retirement for disability; but retirement at age seventy

was compelled by the direct force of the statute, and retirement at

age sixty was a right of the member which his choice alone sufficed

to put into operation.

The present case is governed by that portion of G. L., c. 32, § 10

(1), which is as follows:—
"Any member of the association shall, on written application _ to

the board, be retired from service in the public schools on attaining

the age of sixty, or at any time thereafter."

It will be noticed that the words "shall, on written application to

the board, be retired," stand in substitution for the words "may re-

tire" which were to be found in St. 1913, c. 832, § 6 (1). Presump-
tively, this change, occurring for the first time in the codification of

the General Laws, was not intended to work a change in the nature

of the right to retire. Cf. Derinza's case, 229 Mass. 435, 442; Com-
monwealth v. Kozlowsky, 238 Mass. 379, 387. Doubtless the commis-

sioners considered it advisable to compel the teacher to manifest in

writing his election to retire, and for that purpose altered the language

so as to make such writing a prerequisite to retirement. But this

conferred no added power upon the board. There was an important

substantive change in G. L., c. 32, § 10 (1), traceable through the

preliminary report of commissioners to consolidate and arrange the

General Laws, vol. I, pp. 166-7, St. 1918, c. 257, § 113, and the statutes

by which the operation of the last cited act was deferred ; but it did

not affect the aspect of this section now under consideration.

The member's retirement became effective at the date fixed in his

application, and was not affected by his subsequent death. Had he
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lived, his allowance would have been computed as of that date, and
upon the basis of his then age. His estate can take nothing under
G. L., c. 32, § 11 (4). Any other course would, in the long run, bring

results in contradiction of any mortality table which might be used
as the basis of computing annuities under G. L., c. 32, §§ 8 (4) and
10 (3).

If any quarterly instalment of the retirement allowance, under G. L.,

c. 32, § 10 (3) (4) and (5), had accrued prior to the member's death,

it is now payable to his estate, in accordance with G. L., c. 32, § 33.

Whether any proportion of a quarterly instalment, corresponding to a

period of less than a quarter, can be paid is a question of more dif-

ficulty. The statute, by making express provision for quarterly pay-

ments, has made the annuity, viewed strictly as an annual sum, appor-

tionable to that extent. See Wiggin, Admr. v. Swett, 6 Met. 194, 202.

But there is no express provision fori the payment, pro rata, of part

of a quarterly instalment upon the death of a member between quarter

days; and at common law annuities and like payments are not appor-

tionable. Wiggin, Admr. v. Swett, supra; Dexter v. Phillips, 121 Mass.

178, 180.

The general policy of this Commonwealth with respect to apportion-

ment is now expressed in G. L., c. 197, § 27 (see report of the Joint

Special Committee on Consolidating and Arranging the General Laws,
vol. II, p. 1846, Note), as follows:—
"A person entitled to an annuity, rent, interest or income, or his

representative, shall have the same apportioned if his right or estate

therein terminates between the days upon which it is payable unless

otherwise provided in the will or instrument by which it was created;

but no action shall be brought therefor until the expiration of the

period for which the apportionment is made."

Whether or not this provision is directly applicable to a retirement

allowance may be a question, but it would probably dominate the inter-

pretation of the statute which we are considering. One of my pre-

decessors rendered an opinion to that effect with respect to the pension

of a retired county employee. The conclusion is perhaps more easily

reached because of the consideration that these allowances are plainly

intended for the daily support of the recipients. See Dexter v. Phillips,

supra, 180.

I am of the opinion that the member's estate is entitled to receive

the ratable proportion of the allowance for the period between the

date of retirement and the date of death. Also, of course, any sum
held by the board in excess of the maximum amount which could

be used to found an annuity. See G. L., c. 32, § 9 (2).

Your third and fourth questions also concern a single situation :
—

"In case of the death of the member under conditions exactly as

-stated above, except that the member elected an annuity to be paid
in accordance with the provisions of G. L., c. 32, § 10 (3) (&),, what
amount is due the estate?

Shall the retirement board determine the retiring allowance to which
the member was entitled and pay a pro rata amount of pension due
to the date of death and also the contributions with interest of the

member which were used to purchase the annuity, or shall the retire-

ment board make no payment of pension but return to the estate the

contributions with interest?"
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As stated above, the member is to be considered retired from the

date fixed in the application. His estate is entitled to receive any

sum held in excess of the maximum which could be used to found an

annuity; a pro rata amount of the retirement allowance for the period

between retirement and death; and the difference between the portion

thereof which is paid by way of annuity and the whole sum used to

purchase the annuity. G. L., c. 32, § 10 (3).

It follows, of course, that the board must determine the retirement

allowance in each case.

Yours very truly,

Jay R. Benton, Attorney General.

Attorney General— Advice to County Commissioners— Representative

Districts— Organization of Commissioners for the Purpose of

Bedistricting

.

It is doubtful whether county commissioners are entitled to seek opin-

ions of the Attorney General, but when they are acting in con-

nection with the division of the State into representative districts

he may properly render a personal opinion with respect thereto.

Mode of organization of county commissioners, including the filling of

vacancies, and of proceedings for the purpose of establishing rep-

resentative districts, discussed.

June 23, 1926.

The County Commissioners of Hampden County.

Gentlemen : — You request my opinion as to the manner in which
your board should be organized for the purpose of dividing Hampden
County into representative districts. There is serious doubt whether
county commissioners fall within that class of "state departments, of-

ficers and commissions" to whom the Attorney General is the duly
constituted legal advisor. See G. L., c. 12, § 3. However, inasmuch
as in this instance you are, while acting only within your county, par-

ticipating, nevertheless, in the constitutional process whereby the entire

State is divided into districts for the election of representatives, who
are State officers, it seems to me that I may properly express to you
my personal views, for such weight as you may see fit to ascribe to

them. Cf. V Op. Atty. Gen. 9, 12.

Mass. Const. Amend. XXI assigns the first Tuesday of August, next,

as the date at which the county commissioners are to assemble and
proceed to make the apportionment. Whatever action you may take

prior to that date will be unofficial, preliminary and without any legal

significance. It is the board of commissioners as it may be constituted

when it assembles on that date which will exercise the power delegated

by the Constitution.

You state that there are at present two commissioners and two asso-

ciate commissioners, there being a vacancy, created by death, in the

office of one commissioner. If, prior to the first Tuesday of August, you
see fit to fill that vacancy in the manner authorized by G. L.„ c. 54>

§ 144, a different state of affairs will then exist from that upon which

your present questions are predicated. It is therefore not possible to

give at this time an unqualified reply to your inquiry.

G. L., c. 34, § 12, provides as follows :
—

"In case of a vacancy, inability to attend, or interest in a question
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before the commissioners, or if any part of a highway relative to which
they are to act lies within the town where a commissioner resides, the

members qualified to act shall give notice to one or both the associate

commissioners, as the case may be, who shall then act as commis-
sioners. They may, however, receive a petition, issue an order of

notice thereon, or take a recognizance, whenever two members are com-
petent to act. If they cannot otherwise organize, residence shall not

disqualify.
'

'

It is my understanding of the legislative intent that the board should,

whenever it assembles, be composed of three members present and par-

ticipating in its deliberations. When there is an associate commis-
sioner able to attend and not disqualified, no two commissioners should

undertake alone to organize and act. If there is a single vacancy,

within the meaning of the above section, among the commissioners, the

remaining two commissioners should summon one of the associate com-

missioners to attend, and, assuming that both associate commissioners

are able to attend and not disqualified, have absolute power to choose

which one to call in attendance. The board should never be composed
of more than three persons. Only in case there is only one commis-

sioner able to act, should both associate commissioners act as com-

missioners.

The foregoing will perhaps cover most of the contingencies as to

membership which are likely to arise. I ought perhaps to say, in

addition, that while the remaining commissioners may perhaps feel

that, in view of the importance of their duties with respect to redis-

ricting, they ought to take the necessary steps to elect a third com-

missioner under G. L., c. 54, § 144, I nevertheless find nothing in the

Constitution or statutes which leads me to believe that they are any
more bound to do so than they would be if confronted only by the

ordinary routine duties of their office.

Very truly yours,

Jay R. Benton, Attorney General.

Commissioner of Public Health— Duties in Relation to Buildings of
the Norfolk State Hospital.

Under St. 1926, c. 391, the Commissioner of Public Health is empowered
to condition and equip the Norfolk State Hospital but not to erect

new buildings.

July 2, 1926.

Dr. George H. Bigelow, Commissioner of Public Health.

Dear Sir : — You request my opinion as to whether or not, under
the provisions of St. 1926, c. 391, § 4, you are limited to the repair

and equipment of existing buildings at the Norfolk State Hospital,

or whether you are allowed to make additions.

Said section 4 reads as follows :
—

"For the purpose of providing immediate care and treatment for

persons suffering from cancer, the department is hereby authorized to

make use of the Norfolk state hospital and may suitably condition and
equip the same. Subject to appropriation, there may be expended
for the purposes of this section during the current fiscal year a sum
not exceeding one hundred thousand dollars."
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It is my opinion that by this section the Legislature did not intend

that you should proceed to erect any new buildings, but that you should

proceed to use the buildings as they now exist at the hospital. How-
ever, I do not believe that you are precluded from connecting the

administration building with one of the pavilions if it is a fact, found
by you after study, that this is necessary in order suitably to condition

and equip the hospital properly to care for and treat persons suffering

from cancer.

Yours very truly,

Jay R. Benton, Attorney General.

National Guard— Band— Civilian Function— Uniform— Payment.

The commanding officer of a battalion has no right to
" order" its band

to play at a civilian function. But if such band has received spe-

cial permission of its company commander or other competent
authority, it may play at a civilian function wearing the uniform
of the National Guard, provided such service is rendered by the

personnel of said band upon their own voluntary venture and
enterprise and not by virtue of an official order or command; and
provided further, that compensation for such service, if any, is

not to be paid from any State or Federal fund or appropriation.

July 8, 1926.

Brig.-Gen. Jesse F. Stevens, The Adjutant General.

Dear Sir :— You request my opinion as to the right of the command-
ing officer of a battalion of infantry to order the band of said bat-

talion to play at a civilian function, wearing the uniform of the Na-

tional Guard. You state that the particular question applies to the

band of the 372nd Infantry, which does not rate a band, but certain

members of the headquarters company who are musicians have provided

their own instruments and have volunteered to act as a band for the

battalion. These men are regularly enlisted men in the headquarters

company and are not rated as bandsmen.
The law of this Commonwealth governing the organization and duties

of the militia is found in G. L., c. 33, as amended by St. 1924, c. 465.

Section 15 vests in the commander-in-chief the authority to prescribe

in orders the organization of the Massachusetts Volunteer Militia, the

designation and location of all units, and the numbers, titles, grades

and duties of all officers and enlisted men, as he deems the interest of

the service demands; provided, that the organization shall not conflict

with the laws of the United States relating to the organized militia.

Section 79 (6) provides:—
'

' The national guard of Massachusetts shall consist of such regiments,

corps or other units as the commander-in-chief may from time to time

authorize to be formed, all to be organized in accordance with the laws

of the United States affecting the national guard and the regulations

issued by the secretary of war."

In the absence of an order of the commander-in-chief or of a regula-

tion of the secretary of war designating the playing at civilian func-

tions as a part of the duty of militia bands or bands of the National

Guard, I am of the opinion that the commanding officer of the battalion

has no right to "order" the band in question to play at a civilian

function.
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There remains to be considered the question as to whether or not

this band can lawfully play at a civilian function voluntarily while

wearing the uniform of the National Guard. The use of the uniform
of the United States army, navy, marine corps, revenue cutter service,

coast guard and national guard is strictly regulated. See. St. 1924,

c. 219. St. 1924, c. 465, § 112, provides that the uniforms, arms, equip-

ments and other property provided by the Commonwealth shall be

used only for military purposes, under regulations prescribed by the

commander-in-chief, who shall provide how and where such property

shall be kept and used, and shall be returned when ordered by the

commander-in-chief. Playing at civilian functions cannot ordinarily

be said to be "military purposes," but section 119 provides that "no
soldier shall wear or use, except upon military duty or by special

permission of his company commander or other competent authority,

any uniform or other article of military property belonging to the

commonwealth." Section 112 must be construed and interpreted in

the light of section 119. It is a general principle of statutory con-

struction that a body of laws enacted at one time is to be construed

so as to constitute, so far as practicable, an harmonious entity.

I am accordingly of the opinion that if the band in question has

received special permission of its company commander or other com-

petent authority it may play at a civilian function, wearing the uniform

of the National Guard, provided such service is rendered by the per-

sonnel of said band upon their own voluntary venture and enterprise

and not by virtue of an official order or command ; and provided further,

that compensation for such service, if any, is not to be paid from any

State or Federal fund or appropriation.

Very truly yours,

Jay K. Benton, Attorney General.

Forest Warden— Dismissal.

A forest warden appointed by a board of selectmen of a town, which
appointment has been approved by the State Forester, may be

removed or dismissed at any time at the pleasure of the board
of selectmen which appointed him. The board of selectmen can

thereafter appoint another person as forest warden, but such ap-

pointment will not be effective unless approved by the State

Forester.
July 12, 1926.

Hon. William A. L. Bazeley, Commissioner of Conservation.

Dear Sir :— You request my opinion as to whether or not a forest

warden is subject to dismissal at any time at the pleasure of the board

of selectmen which appoints him.

G. L., c. 48, § 8, as amended by St. 1921, c. 274, provides as follows :
—

"The mayor in cities and, except as provided in section forty-three,

the selectmen in towns shall annually, in January, appoint a forest

warden
2
and forthwith give notice thereof to the state forester, in this

chapter called the forester. Such appointment shall not take effect

unless approved by the forester. When so approved notice of the

appointment shall be given by the mayor or selectmen to the person

so appointed. Whoever having been duly appointed fails within seven

days after receipt of such notice to file with the city or town clerk
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his acceptance or refusal of the office shall, unless excused by the

mayor or selectmen, forfeit ten dollars. The same person may hold

the offices of tree warden, selectman, chief of fire department and
forest warden. Upon the failure of the mayor of a city or the select-

men of a town to make such appointment in the month of January,

the forester shall notify the mayor or selectmen so to do, and if the

mayor or selectmen fail to comply within fourteen days after receipt

of such notice, the forester may appoint as forest warden in such city

or town a suitable person, who shall be a resident thereof.
'

'

Under this statute the power of appointment of the forest warden
is vested in the board of selectmen in towns,, but such appointment does

not become effective unless approved by the State Forester. The
power of removal is incident to the power of appointment. The gen-

eral rule is, that where a power of appointment is conferred in general

terms and without restriction the power of removal in the discretion

and at the will of the appointing power, and without notice or a

hearing, is implied and always exists, unless restrained and limited

by some other provision of law or by appointment for a fixed term.

If the exercise of the power of appointment is subject to the approval
of another board or officer, this does not invest the officer or board
whose approval is required with the power to appoint or make it or

him responsible for the acts of the appointee, and such board or officer,

by virtue of the requirement of its approval of appointment, is not

vested with any power to remove. The power of removal remains
with the appointing power, in this case the board of selectmen.

The statute does not provide for a fixed term for forest wardens,
nor is there any express limitation upon the power of removal of such
appointee, nor is there any evidence that the forest warden is a civil

service appointee. I am accordingly of the opinion that a forest warden
appointed by a board of selectmen of a town, which appointment has

been approved by the State Forester, may be removed or dismissed at

any time at the pleasure of the board of selectmen which appointed
him. The board of selectmen could thereafter appoint another person

as forest warden. Such appointment, however, would not be effective

unless approved by the State Forester.

Yours very truly,

Jay E. Benton, Attorney General.

License to maintain Garage and keep Gasoline— Street Commissioners

of Boston— State Fire Marshal— Appeals— Time for Appeal.

No appeal to the State Fire Marshal lies from the granting of a garage

permit by the street commissioners of the city of Boston, under
St. 1913, c. 577, and St. 1914, c. 119.

Appeals to the State Fire Marshal from the granting of gasoline licenses

under authority delegated by the Marshal must be taken within

a reasonable time.

What constitutes a reasonable time is ordinarily a question of fact,

but may under some circumstances be dealt with as a question of

law. A delay of a month and a half after the issuance of the

license, of ten days after the commencement of the work, and of

seven days after actual notiee to the appellant, may not be un-

reasonable.
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July 23, 1926.

Mr. George C. Neal, State Fire Marshal.

Dear Sir : — You have requested my opinion as to the extent of

your authority to entertain and decide an appeal from a decision of

the board of street commissioners of the city of Boston granting a
permit to erect a public garage and to keep, store and sell three thou-
sand gallons of gasoline in an underground tank upon the garage
premises, under the following circumstances:
The hearing before the street commissioners upon the petition for

the permit was duly held. The charitable corporations which now
appeal from the granting of the permit, having their premises upon
the opposite side of the street and therefore not being abutters (Foss
v. Wexler, 242 Mass. 277, 281), were given no notice of the pendency
of the application for the permit. The permit was granted May 15,

1926. Work on the premises, pursuant to the permit, was begun June
21, 1926, and on June 24, 1926, an officer of one of the appellants for

the first time received actual information that the building activities

which had been begun contemplated the erection of a public garage.

After communications back and forth between various officers of the

appellants and conferences between the appellants and their attorney,

the appeal was filed at the office of the Fire Marshal on July 1, 1926.

Between the dates of June 21st and July 1st the permittee incurred
expense in excess of $2,000, of which $1,124.40 represented the cost of

surveying, labor and the work of carpenters, and the balance repre-

sented a commission paid upon the negotiation of a construction loan.

(I find nothing either in your letter or in the testimony making certain

beyond all doubt whether the construction loan was dependent upon
the work actually going through, and whether this commission is or

is not an amount which the permittee will be out of pocket even if

the permit is finally refused.)

Although but a single permit was granted by the street commissioners
and a single appeal therefrom was filed, the appeal comes before you
in contemplation of law as though two separate permits had been
granted, one for the erection and maintenance of a garage and one

for the storage and sale of gasoline ; the first such permit being founded
upon the authority of St. 1913, c. 577, as amended by St. 1914, c. 119,

and the second being founded upon the authority delegated to the

street commissioners by the Fire Marshal, pursuant to G. L., c. 148.

§§ 14, 15, 28, 30 and 31.

As to so much of the permit as is founded upon the 1913 statute, the

authority of the board of street commissioners is "directly and ex-

clusively vested in them" (Foss v. Wexler, supra, 279), and you have,

in my opinion, no authority to entertain an appeal therefrom. There

is nothing in your letter to indicate that the premises are located in a

residential district, and that you therefore have the appellate power
conferred by the Boston zoning act. Section 3, sub-section 9. See

Marcus v. Commissioner of Public Safety, 255 Mass. 5. It follows

that although the decision of General Baking Co. v. Street Com-
missioners, 242 Mass. 194, is entirely applicable to this aspect of the

permit, it is not really necessary to invoke the doctrine of that case,

for the more fundamental reason that no appeal to the Fire Marshal
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from the decision of the street commissioners is authorized, expressly

or impliedly, by St. 1913, c. 577, as amended. Indeed, the decision

in the General Baking Company case, even though possibly reaching

the same result, would have had to have been based on somewhat dif-

ferent reasons if it had been thought that the decision of the street

commissioners was subject to review upon an appeal.

As to so much of the permit, however, as relates to the keeping and
storing of gasoline, your authority to review upon appeal is unques-

tioned (G. L., c. 148, § 45), and I assume that the appellants come
reasonably within the description of persons "aggrieved." Neither

in the general laws nor in any rules or regulations promulgated by
your department is to be found any provision regulating the time

within which an appeal under this section must be taken. It must,

therefore, be taken within a reasonable time, and, if taken within a

reasonable time,, it is, in my opinion, a matter of indifference whether

between the date of the permit and the date of the appeal actual

expense of construction has been incurred by the permittee. The holder

of the permit has no absolute right to rely, in incurring such expense,

upon the permit until the time for appeal is passed.

What constitutes a reasonable time is ordinarily a question of fact,

but may be dealt with as a question of law where no room for dispute

remains. Orr v. Keith, 245 Mass. 35, 39. In the present case the

appeal was filed a month and a half after the issuance of the permit,

but within ten days after the beginning of actual work on the ground
and within seven days after actual knowledge of the nature of the

work was brought home to a responsible representative of one of the

appellants. ,
While the primary question is not the amount of expendi-

ture made by the holder of the permit in purported reliance upon
his permit, but rather what was a reasonable time within which the

appellant should act under all the circumstances, the fact that no

obvious, elaborate and expensive construction was being carried on

by the holder of the permit may be considered as one of the circum-

stances under which the reasonableness of the appellant's conduct is

to be determined. I cannot advise you that, as matter of law, the

appeal was or was not filed within a reasonable time. This question

remains a question of fact for your determination, and if you determine

that the appeal was seasonably filed, you then have authority to decide

whether or not so much of the permit as relates to the storage and

sale of gasoline should be denied.

Very truly yours,

Jay R. Benton, Attorney General.

' Civil Service— Veteran— Extent of Preference in Appointment—
Extent of Preference as to Continuous Employment or Reinstate-

ment.

A veteran of the Civil War is entitled to absolute preference in ap-

pointment over all persons not veterans.

Other veterans are entitled only to preference in certification upon the

eligible list for appointment.
When men are laid off, for lack of work or other temporary cause,

a veteran is not entitled to preference in reinstatement ahead of

others similarly laid off.
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July 26, 1926.
Hon. Payson Dana, Commissioner of Civil Service.

Dear Sir :
— You ask my opinion upon certain questions relative to

the extent of the preference given to veterans by G. L., c. 31, § 24,
and related provisions.

A draft of a reply to these questions was prepared shortly after

receiving your letter. It seemed to me, however, that if the pending
suit to which your letter refers, brought by Alphonse Bois against
the officials of Fall River, were to be decided speedily by the full

bench of the Supreme Court, I ought not to seek to anticipate by an
opinion the outcome of that case, with its manifesit bearing upon
your questions. Upon making inquiry of the clerk of courts at Taun-
ton I find that the bill of exceptions of the defendants in that case,

filed after the decision of a single justice that the writ of mandamus
should issue in accordance with the veteran's contention, was filed one
day late. What effect this may have upon the progress of the case

and whether it may prevent its being heard and decided by the full

bench, I do not undertake to predict. But it is apparent that it will

be some time before any such decision is rendered, and that in the mean-
time you may require my advice upon these questions for its bearing
upon your own duties. The situation is in this respect different from
that which is referred to in the opinion of my predecessor (Attorney
General's Report, 1922, p. 65) declining to give an opinion upon a con-

troversy pending in the courts between third parties, where the inquiry
bore no direct relation to the duties of the officer by whom it was
made.
You will perceive that the answers to your questions are not in

accord with the views which your letter attributes to various justices

of the Supreme Judicial Court sitting at nisi prius. I do not feel that

I can adhere to those views in the absence of a compelling decision

by the full court. I must leave to you the question of what weight
you will give to this advice under these circumstances.

1. You ask whether a veteran, within the meaning of G. L., c. 31,

§ 24, is entitled to a preference in appointment or employment in the

service.

In Corliss v. Civil Service Commissioners, 242 Mass. 61, it was held

that under G. L., c. 31, § 23, applying to positions classified under
the civil service, the preference given to veterans extends only to

priority upon the eligible lists, and does not entitle a veteran to pref-

erence in appointment, except so far as the position of the veteran

upon the eligible list may of itself tend to effectuate such preference.

The court said, at page 64 :
—

"It is obvious that the statute contains no provision which compels
the appointment and employment of a veteran. While he is given
preference on the certified lists submitted by the civil service commis-
sion, it seems apparent that the statute leaves to the appointing power
the right to exercise his discretion in selecting an appointee therefrom. '

'

The conclusion reached in the decision from which these words
are quoted flows naturally from the fact that the Legislature omitted
from Gen. St. 1919, c. 150, and from the corresponding provisions

of the General Laws relating to veterans' preference, all expressions
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which might be thought to confer a right to preferential appointment
or employment. The veterans to whom R. L., c. 19, § 21, had applied

had been given by the express words of that section a right to be

"preferred in appointment or employment to all persons not veterans."

The preference thus given to veterans of the Civil War was expressly

preserved by Gen. St. 1919, c. 150, § 5. See Corliss v. Civil Service

Commissioners, supra, p. 64.

G. L., c. 31, § 23, was amended by St. 1922, c. 463, entitled "An
Act providing a preference to disabled veterans in civil service appoint-

ments." That act provided expressly that "a disabled veteran shall

be appointed and employed in preference to all other persons, including

veterans,
'

' while leaving unchanged the words of section 23 as applying

to veterans not disabled. Another illustration is thus furnished of

the fact that whenever it has been intended to confer a direct right

to preference in appointment the Legislature has used words plainly

calculated to bring about that result.

The provisions of G. L., c. 31, § 24, relating to the labor service of

the Commonwealth and of cities and towns, differ in no presently

significant respect from the provisions of G. L., c. 31, § 23, relating

to positions classified under the civil service. The name of the veteran

is to be placed on the eligible list for the place for which he registers

ahead of all other applicants. "The names of eligible veterans shall

be certified for labor service in preference to other persons eligible

according to the method of certification prescribed by the civil service

rules applying to civilians." If, as was the case in Corliss v. Civil

Service Commissioners, supra, there are certified, pursuant to the civil

service rules, names to a greater number than the number of vacancies,

I am of the opinion that the person whose duty it is to employ the

men called for may select for employment any of the men whose names

are so certified. He is not required to give preference to any veteran.

2. You ask whether a veteran is entitled to a preference in rein-

statement, when laid off for lack of work or any other temporary cause,

such as the lack of money.
The answer to this question is governed in spirit by the answer given

to the foregoing question. The statutes contain no language dealing

expressly with this problem. There seems, however, to be no good
reason for assuming that the Legislature meant to confer an absolute

right to preference as to continuous employment upon men to whom
it gave no absolute right to preference as to initial employment. Statutes

extending special privileges are to be strictly construed. Phillips v.

Metropolitan Park Commission, 215 Mass. 502.

In Ransom v. Boston, 193 Mass. 537, it was held that a veteran of

the Civil War employed in the labor service of the city of Boston,

who had been refused, further employment although there was work
to be done which he was able and ready to do, was entitled to the

issuance of a writ of mandamus to "compel the respondents to per-

form the public duty to continue his employment which rests upon
them." There is language in the decision in that case and in the case

of Ransom v. Boston, 192 Mass. 299, indicating that the court con-

sidered that the veteran was entitled to preference as to continuous

employment. It is to be borne in mind, however, that the evidence

of the legislative intent to confer such a preference was to be found

in the express words of R. L., c. 19, § 21— "shall be preferred in
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the appointment and employment"; words which are not to be found
in the present law, and the omission of which it may be assumed was
intentional and advised.

It is therefore my opinion that a veteran is not entitled to a pref-
erence under the circumstances referred to in your second question.

Yours very truly,

Jay R. Benton, Attorney General.

Armory— Use of Armory Land for raising Money.

Under existing law pertaining to armories, military authorities in
charge have no right to permit the use of armory land for the
purpose of regularly engaging in the business of parking auto-

mobiles for hire, even though the purpose is to raise funds for

the benefit of the military units stationed in the armory.

July 28, 1926.

Brig.-Gen. Jesse F. Stevens, The Adjutant General.

Dear Sir : — You request my opinion as to the right of the military

authorities to permit the use of Commonwealth land adjoining an armory
for the purpose of raising money for the company funds of the units

stationed in the armory. You state that the specific instance is the
use of the large field owned by the State, adjoining the Common-
wealth Armory, for parking purposes, with the object of raising funds
as aforesaid. It does not appear to what use such funds are to be
put; that is, whether they are to be devoted to "public" or "private"
purposes.

G. L., c. 33, § 52, as amended by St. 1924, c. 257, provides, in part,

as follows :
—

"Armories provided for the militia shall be used by the militia for

the military purposes or purposes incidental thereto designated by
the commander-in-chief. '

'

The statute permits military units stationed in an armory to use the
armory, without charge, for social activities or athletics, subject to

the rules and regulations promulgated by the military custodian of

such armory and approved by the Governor and Council, provided
such use does not interfere with its military use. The statute expressly

sets forth the purposes for which armories may be used temporarily,
all of which purposes are public in their nature. The use of an armory
as a parking place for privately owned vehicles, for hire, does not ap-
pear among the uses expressly permitted.

Armories are provided from funds raised by taxation, and are to

be used for public purposes only. Any use other than for the military

purpose for which they are created should be closely scrutinized to

determine whether such use is public. If the principal purpose of the

use of an armory is private, an incidental benefit to the public will

not alter the fact that the use is for private rather than for public

purposes and hence is not authorized by the statute.

There can be no distinction between the armory building itself and
the land to which it belongs. The term "building" includes the real

estate on which it is situated, unless the general meaning is modified
by the language of the context. Accordingly, the same rule must be
applied to the "armory land" adjoining the armory as pertains to

the structure itself.
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The question, in its last analysis, is one of taxation. The principle

of law is definitely established that taxes can only be laid for public
purposes. The power to tax is based upon and derived from the
inherent purposes of the State as a social organization that is to exist

for the benefit of all. It accordingly follows that in the absence of
constitutional permission to the contrary, taxation must be for public
as distinguished from private purposes. Accordingly, a serious ques-
tion is presented as to whether or not the State may engage in any
enterprise of a private nature, especially if the carrying on thereof
involves the use of public funds or other public property. Attempted
legislation expressly authorizing the use of public funds in the carrying
on of enterprises of a private nature or in assisting private business
has generally been held invalid. See Lowell v. Boston, 111 Mass. 454;
Opinion of the Justices, 155 Mass. 598 ; ibid., 182 Mass. 605 ; ibid., 204
Mass. 607; ibid., 211 Mass. 624; Byfield v. Newton, 247 Mass. 46, and
cases cited.

It has been quite generally recognized that it would be a perversion
of the function of government for the State to enter as a competitor
into the field of industrial enterprise with a view to profit, it being
obvious that in such case the private competitor would be compelled
to pay taxes for the establishment and maintenance of a rival. This
is contrary to our theory of government. Public money can only be
used for a public purpose. In time of war, public exigency, emer-
gency or distress the providing of food and other common necessaries
of life is a public function. See Mass. Const. Amend. XLVII. Even
the police power of the State to regulate a business does not include
the power to engage in carrying it on.

Obviously, the facts presented in your question are to be differentiated
from the right of the Commonwealth or a municipality to sell or lease

property no longer needed for the public purpose for which it was
acquired.

The statute under consideration does not authorize armories to be
used for any private purpose whatever. See Attorney General's Ee-
port, 1921, p. 69.

I am accordingly of the opinion that under the existing law per-
taining to armories the military authorities have no right to permit
the use of armory land for the purpose of regularly engaging in the
business of parking automobiles for hire, even though the purpose is

to raise funds for the benefit of the military units stationed in the
armory.

Very truly yours,

Jay R. Benton, Attorney General.

Burial Permit— Death Certificate— Medical Examiners.

When a death certificate does not comply with the requirements set

forth in G. L., c. 114, § 45, as amended by St. 1922, c. 176, in that
it does not properly state the cause of death, a town clerk or
board of health may properly refuse to issue a burial permit. The
same requirements apply to certificates of medical examiners in
this regard as are required of other officials.

The medical examiner can certify as to the cause and manner of death
to the best of his knowledge and belief.

A medical examiner has no right to delay filing the certificate until

judicial inquiries have been concluded and certified.
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July 29, 1926.

Hon. Frederic W. Cook, Secretary of the Commonivealth.

Dear Sir :— You request my opinion as follows :
—

"1. Can a town clerk or board of health refuse to issue a burial

permit as provided in G. L., c. 114, § 45, as amended by St. 1922, c. 176,

when the death certificate does not properly state the cause of death?
2. Are medical examiners any exception to the provisions of law

which require a death certificate to be filed before a burial permit is

issued, which contains a statement of the cause of death, so stated that

it may be classified in accordance with the International Classification

of Causes of Death, as required by G. L., c. 46, § 9, and c. 38, § 7?
3. Does the cause of death required by G. L., c. 38, § 7, mean

anything more than what, in the opinion of the medical examiner, is

the cause and manner of death, or can he delay filing the certificate

referred to until the judicial inquiries have been concluded and cer-

tified?"

1. G. L., c. 46, § 1, provides that each town clerk shall receive or

obtain and record in separate columns the following facts relative to

. . . deaths in his town :
—

"In the records of deaths, date of record, date of death, name of

deceased, sex, color, condition (whether single, widowed, married or

divorced), supposed age, residence, occupation, place of death, place

of birth, names and places of birth of the parents, maiden name of the

mother, disease or cause of death, defined so that it can be classified

under the international classification of causes of death, place of burial,

name of the cemetery, if any, and if deceased was a married or divorced

woman or a widow, her maiden name and the name of her husband."

The above provisions of law are mandatory. Section 9 requires a

physician or registered hospital medical officer forthwith, after the

death of a person whom he has attended during his last illness, at

the request of an undertaker or other authorized person or of any
member of the family of the deceased, to furnish for registration a

standard certificate of death, stating to the best of his knowledge and
belief the name of the deceased, his supposed age, the disease of which
he died, defined as required by section 1, where the disease was con-

tracted, the duration of his last illness, when last seen alive by the

physician or officer and the date of his death. A penalty of fifty dol-

lars is imposed upon any physician or any such officer neglecting or

refusing to make such certificate or making a false statement therein.

G. L., c. 114, § 45, as amended by St. 1922, e. 176, provides that

no undertaker or other person shall bury or otherwise dispose of a

human body in a town until he has received a permit from the

board of health or its agent appointed to issue such permits, or, if

there is no such board, from the clerk of the town where the person

died. It is expressly provided that :
—

"No such permit shall be issued until there shall have been delivered

to such board, agent or clerk, as the case may be, a satisfactory written

statement containing the facts required by law to be returned and
recorded, which shall be accompanied, in case of an original interment,

by a satisfactory certificate of the attending physician, if any, as
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required by law, or in lieu thereof a certificate as hereinafter provided.
If there is no attending physician, or if, for sufficient reasons, his

certificate cannot be obtained early enough for the purpose, or is in-

sufficient, a physician who is a member of the board of health, or
employed by it or by the selectmen for the purpose, shall upon applica-
tion make the certificate required of the attending physician. If death
is caused by violence, the medical examiner shall make such certificate.

The board of health or its agent, upon receipt of such statement and
certificate, shall forthwith countersign it and transmit it to the clerk
of the town for registration. The person to whom the permit is so

given and the physician certifying the cause of death shall thereafter
furnish for registration any other necessary information which can
be obtained as to the deceased, or as to the manner or cause of the
death, which the clerk or registrar may require."

It is to be noted that the town clerk or board of health is expressly
required not to issue a burial permit unless a "satisfactory" written
statement "containing the facts required by law to be returned and
recorded," accompanied by a "satisfactory" certificate of the attend-
ing physician, if any, as required by law, has been delivered to such
board, agent or clerk, as the case may be. I am accordingly of the
opinion that when the death certificate does not comply with these
requirements, in that it does not properly state the cause of death, a
town clerk or board of health may properly refuse to issue a burial
permit, and I so answer your first question.

2. The duties of medical examiners are set forth in G. L., c. 38, § 6.

It is therein provided that "medical examiners shall make examination
upon the view of the dead bodies of only such persons as are supposed
to have died by violence." Section 7 requires that medical examiners
"shall in all cases certify to the town clerk or registrar in the place
where the deceased died his name and residence, if known; otherwise
a description as full as may be, with the cause and manner of death."
G. L., c. 114, § 45, as amended by St. 1922, c. 176, governing the issuance
of burial permits, expressly provides that "if death is caused by vio-

lence, the medical examiner shall make such certificate." It accordingly
follows that the same requirements apply to certificates of medical
examiners in this regard as are required of other physicians, and I so

answer your second question.

3. G. L., c. 38, § 7, requires that the medical examiner in making
his certificate to the town clerk or registrar, as therein required, shall

certify "the cause and manner of death." I am of the opinion that
this cannot be construed to mean anything more than that the medical
examiner certifies the cause and manner of death to the best of his

knowledge and belief. Obviously, he can do no more than that at

the time. Further investigation may disclose that the cause and manner
of death were different. The law provides the proceedings governing
inquests and what is required in connection therewith (G. L., c. 38,

§§ 8-13, as amended by St. 1923, c. 362, § 53). I am accordingly of

the opinion that a medical examiner has no right to delay filing the
certificate referred to until judicial inquiries have been concluded and
certified, and I so answer your third question.

Very truly yours,

Jay R. Benton, Attorney General.
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Local Boards of Health— Bakeries— Revocation of Approval of
Building Plans and Equipment— Appeal.

Under G. L., c. Ill, § 48, no appeal lies to the Department of Public
Health or to the Superior Court unless a permit has been refused.

The health department of the city of Boston cannot revoke its approval
of a new bakery, granted under G. L., c. Ill, § 48, if the owner
or licensee has acted upon the strength of the permit and in good
faith has incurred expense thereunder, where it does not appear
he has violated the laws of the Commonwealth.

July 31, 1926.

Dr. George H. Bigelow, Commissioner of Public Health.

Dear Sir : — You request my opinion as to whether or not the health

department of a city, having approved the building plans and equip-

ment proposed to be used in the establishment of a new bakery, may
subsequently revoke such approval if construction work has commenced
between the time of granting such approval and revoking the same.

G. L., e. Ill, § 48, provides :
—

"No new bakeries shall be established unless the building plans and
equipment proposed to be used have been approved by the local board
of health. The board shall refuse a permit for such bakery if the

building and equipment do not comply with sections thirty-nine to

forty-five, inclusive, and sections two to six, inclusive, of chapter ninety-

four and rules and regulations made thereunder, provided that any
party in interest may appeal to the department or to the superior

court. Said department or court may affirm, reject or modify the find-

ings of the board, and the said board shall thereupon proceed in ac-

cordance with the order of the court or department."

It would seem that under said section no appeal would lie to the

Department of Public Health or to the Superior Court unless a permit
was "refused." It was evidently the intention of the Legislature that

if the plans and equipment proposed to be used met with the approval
of the local board of health, a permit should be granted. The board
is only empowered to refuse a permit for a new bakery if the building
and equipment do not comply with sections 39 to 45, inclusive, and
sections 2 to 6, inclusive, of chapter 94, and rules and regulations made
thereunder. There is no provision in the statute authorizing the board
to revoke such a permit if it has been granted and acted upon. Where
such power exists, it is usually conferred in express terms.

While permits respecting purely personal privilege or dependent
upon governmental permission may be revoked for sufficient legal rea-

son, even where the power to revoke is not expressly conferred, yet

where, as in the present case, a regulation of the right of ownership
and use of land is involved, a permit lawfully granted and acted upon
cannot be revoked unless the power so to do is conferred in express

terms.

In General Baking Co. v. Street Commissioners, 242 Mass. 194, 196,

the Supreme Court of this Commonwealth says, at pages 196-7:—
"The erection and use of buildings for innocuous purposes cannot

ordinarily be left to the untrammeled and unregulated discretion of

local officers. By analogy of reasoning the taking away of a permit
once granted to make valuable and expensive improvements upon land,
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without hearing and without the statement of any grounds, in the

absence of express statutory authority transcends the power of local

boards. . . . When permission is obtained, the landowner reasonably

may infer that, so long as he complies with the requirements under
which the privilege has been granted, he may claim protection until

further legislation impairs his rights. It follows that a permit of this

nature lawfully granted and acted upon by the landowner cannot be
revoked.

'

'

See also Lowell v. Archambault, 189 Mass. 70, and cases cited.

This statement of the law applies with equal force to the present

case, and I am accordingly of the opinion that the health department of

the city of Boston cannot revoke its approval of a new bakery granted
under G. L., c. Ill, § 48, if the owner or licensee has acted upon the

strength of the permit and in good faith has incurred expense there-

under, where it does not appear that he has violated the laws of the

Commonwealth,
Very truly yours,

Jay R. Benton, Attorney General.

Compulsory Automobile Liability Security — Insurance Policies, Binders
and Endorsements.

A definite basic form of liability insurance policy is required by G. L.,

c. 90, § 34A, but to this endorsements of more extended coverage

may be added.

The issuance of both a policy of liability insurance and a binder which
together cover the total period of registration of a motor vehicle

may constitute a compliance with the provisions of St. 1925, c. 346,

as amended.
Aug. 19, 1926.

Hon. Wesley E. Monk, Commissioner of Insurance.

Dear Sir :— You have requested my opinion upon certain questions

relative to motor vehicle liability insurance under the provisions of

St. 1925, c. 346, as amended by St. 1926, c. 368, and of the General
Laws.

1. Your first question is as follows :
—

"May the Commissioner lawfully approve a form of motor vehicle

liability policy under G. L., c. 175, § 113A, which covers against

liability for death or personal injuries arising out of the operation of

a motor vehicle on the ways of this Commonwealth, and which also

covers against liability for death or personal injury occurring else-

where, and/or against liability for damage to another's property

and/or against loss to the insured car caused by collision, assuming
that the limited coverage demanded by St. 1925, c. 346, is separately

stated in the policy and is granted at the rate determined by the Com-
missioner under St. 1925, c. 345, and that the premium therefor is

separately stated in the policy?"

A motor vehicle liability policy is defined by G. L., c. 90, § 34A
(enacted by St. 1925, c. 346, § 2, as amended), its requisite provisions

enumerated and a definite basic form of policy is set forth. No policy

whose coverage is less in extent or whose terms are less favorable than

the minimum requirements of the section can be approved, but it
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does not appear to have been the intention of the Legislature to pro-

hibit the combination in one policy of the required provisions with
other lawful ones more extensive in character, when no confusion with
the required provisions of the statutory "motor vehicle liability policy"
arises. G. L., c. 175,, § 113A (enacted by St. 1925, c. 346, § 4, as

amended), provides that the motor vehicle liability policy may contain

other provisions than those required by the section, when the same
are not inconsistent with the terms of the chapter or with G. L., c. 90,

§ 34A, and are approved by the Commissioner.
I answer your first question in the affirmative.

2. Your second question is :
—

"May the commissioner lawfully approve a form of rider or en-

dorsement under said section 113A or 192 to be attached to a motor
vehicle liability policy covering only against liability for death or

personal injuries arising out of the operation of a motor vehicle on
the ways of the Commonwealth, which form of rider or endorsement
extends the coverage of the policy to liability for death or personal

injuries arising from such operation elsewhere than on said ways and/or
liability for damage to another's property and/or against loss or damage
by collision?"

To extend the coverage of a motor vehicle liability policy by adding,

by way of a rider or endorsement, new terms as to additional coverage
of a lawful character not inconsistent with the required statutory pro-

visions, and not in such a form as to be confused therewith, does not

appear to be prohibited by the terms of the statutes. The same con-

siderations as to legislative intent apply in relation to the extension

of coverage by endorsement upon the statutory motor vehicle liability

policy as are applicable to extended coverage in an original policy, raised

by your first question. Riders are permitted to be used with the motor
vehicle liability policy when not in conflict with the provisions of G. L.,

c. 175, and c. 90, § 34A. An extended coverage, such as is indicated

in your question, is not of such a character as to be in conflict with
such statutory provisions.

I answer your second question in the affirmative.

3. Your third question is :
—

"May the Commissioner lawfully approve under said section 113A,
as a 'form' of 'motor vehicle liability policy,' a form of automobile
liability policy not containing the provisions required by said section,

but bearing a form of rider or endorsement which incorporates therein

the said provisions, or does said section and St. 1925, c. 345, § 4, con-

template and require that only a distinct basic form of policy— as

distinguished from a form of policy bearing an amendatory rider or

endorsement— containing said provisions shall be approved by the

Commissioner?"

I am of the opinion that it was the legislative intent, as manifested
in the provisions of St. 1925, c. 345, as amended, to require a definite

and distinct policy form embodying in itself the terms set forth in

the definition of "motor vehicle liability policy" in G. L., c. 90, § 34A
(enacted by St. 1925, c. 346, § 2, as amended), that such an original

basic form of policy is referred to in G. L., c. 175, § 113A (enacted

by St. 1925, c. 346, § 4, as amended), and that a policy form originally

containing other provisions brought within the statutory terms by a
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rider is not such a form of policy as the Commissioner is empowered
to approve. The word "policy," as used by the Legislature quite gen-
erally throughout St. 1925, c. 346, as amended, appears to have a
definite and limited meaning, referring specifically to the policy or
binder forms themselves rather than to the contract of insurance as
such, evidenced thereby. G. L., c. 175, § 113A, refers to a specific form
of basic policy defined in G. L., c. 90, § 34A, and its language as used
is not broad enough to cover a contract of insurance prepared, as your
question indicates, by a modification of an older form of policy, not
the defined "motor vehicle liability policy," by an endorsement which
creates new terms similar to those of the new statutory type.

I answer your third question to the effect that the approval by
the Commissioner of Insurance, as a form of motor vehicle liability

policy, of a policy and an endorsement such as you describe in the
question is not within the powers vested in him by the statutes.

4. Your fourth question is as follows :
—

"May the Commissioner lawfully approve under said section 113

A

or 192, a form of rider or endorsement designed to be attached to the
present form of automobile liability policies issued in 1926 and to

incorporate therein the provisions required by said section 113A, or,

has he no authority to approve such a rider or endorsement on the
ground that it is not to be attached to a 'motor vehicle liability policy'

as defined in said chapter 346, and that the provisions of said section

192 relative to riders and endorsements apply only to riders and en-

dorsements to be attached to policies, the form of which the Com-
missioner is by law required to approve?"

I am of the opinion that the provisions of G. L., c. 175, § 192, do
not apply to the approval of endorsements to be attached to policies

which themselves do not require approval. As stated in my answer to

your third question, the approval of an old policy bearing an endorse-

ment couched in the language of the motor vehicle liability policy

and modifying the original policy terms may not be approved by the

Commissioner as a "motor vehicle liability policy."

5. Your fifth question, which is in three parts, is as follows :
—

"(a) If in your opinion the Commissioner may lawfully approve
a form of rider or endorsement as stated in question 4, may a com-
pany attach to an automobile liability policy issued in 1926 and expir-

ing in 1927 before December 31st, an approved form of rider or en-

dorsement amending the contract to incorporate therein the provisions

required by said section 113A, and concurrently with the attaching of

such rider or endorsement may it issue to the applicant for registration

a binder on a form approved under said section 113A, insuring him
in respect to the operation of the motor vehicle from the date of

expiration of said policy in 1927 to December 31, 1927?

(&) May a company lawfully issue to an applicant for registration

for the year 1927 a motor vehicle liability policy expiring in 1928

before December 31st, and in connection with the registration for the

year 1928 may it issue to the applicant a binder under said section

113A, insuring him in respect to the operation of the car until Decem-
ber 31, 1928, from the date of expiration of the policy?

(c) Or, does said section 34A permit or require the issuance of a

certificate in respect to a policy or a binder, and not in respect to

both, and should therefore any such amendatory rider or endorsement
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referred to in (a) supra, extend the term of the policy issued in 1926
to expire on December 31, 1927?"

(a) My answer to your fourth question precludes an affirmative

answer to this question.

(b) and (c) In so far as these questions relate to policies of a

later date than 1926, which latter are covered by my answer to your
fourth question, I am of the opinion that the issuance of both a policy

and a binder covering the period for which registration is desired is

lawful. The effect of a policy and a binder issued as you describe is

the creation of coverage for the whole period of the registration. The
purpose of the act is carried out by such a form of coverage, and GL L.,

c. 90, § 34A, gives to the words "motor vehicle liability policy" two
specific meanings, the second of which is "binder," and the issuance

of binders is provided for in G-. L., c. 175, § 113A. The certificate to

be issued by the insurance company, which is to be accepted by the

Registrar (G-. L., c. 90., §§ 34A, 34B), is defined as a certificate stating

that a motor vehicle liability policy running for a period at least

coterminous with the registration has been issued or a binder executed.

Since "motor vehicle liability policy" is given, by section 34A, either

the meaning of policy or binder, it would seem that, where the policy

and the binder supplement each other as to coverage and are together

coterminous with the period of registration, the requirements for the

certificate were fulfilled by the issuance of both, and that under the

statutory definition the certificate might state that coverage was by a

"motor vehicle liability policy." It may have been assumed by the

Legislature, when enacting chapter 346, that policies would be issued

for exact calendar years, but an intent to forbid the use of policies

and binders in the manner indicated by your question cannot be
gathered from the language of the statute, more particularly in view
of the phraseology and definitions contained in section 34A.

6. Your sixth question is as follows :
—

"If in your opinion the company may lawfully amend an existing

policy issued in 1926 and may lawfully issue a binder therewith, as

stated in question 5 (a), or if in your opinion it may lawfully issue

a motor vehicle liability policy and a binder, as stated in question 5

(&) supra, should the certificate issued by it under section 34A for

filing with the Registrar of Motor Vehicles—
(a) recite that it has issued a motor vehicle liability policy running

for a period at least coterminous with that of the registration; or,

(&) should it state that it has issued such a policy expiring on a

certain date in 1927 and that it has also executed a binder running
from said date of expiry until December 31, 1927, pending the issue

of a policy; or,

(c) should it, or may it, issue two certificates, one in respect to the

policy and one in respect to the binder?"

Inasmuch as by the terms of G. L., c. 90, § 2, the words "motor
vehicle liability policy" mean either policy or binder, it would not

seem to be improper or unlawful for an insurance company, issuing

both to cover a period of registration, to certify to the issuance of

"a motor vehicle liability policy" running for a period coterminous

with the registration.

Very truly yours,

Jay R. Benton, Attorney General.



P.D. 12. 145

Insurance— Guaranty Insurance— Foreign Company.
A foreign insurance company authorized by its charter to write policies

guaranteeing the fidelity of individuals and to transact other de-
scriptions of ordinary guaranty business is empowered to act as

surety on official bonds.

Aug. 28, 1926.

Hon. Wesley E. Monk, Commissioner of Insurance.

Dear Sir : — You have asked my opinion as to whether a foreign cor-

poration engaged in the business of writing policies of insurance and
guaranty of various sorts, and authorized by its charter to issue "poli-
cies guaranteeing the fidelity of individuals filling or about to fill

situations of trust or confidence, and such other descriptions of ordinary
guaranty business as the company may from time to time think fit to

conduct," may be licensed by you to transact the kind of business speci-

fied in G. L., c. 175, § 47, cl. 4th (5), which is described in said clause

4th (b) as acting "as surety on official bonds and for the performance
of other obligations."

G. L.
2
c. 175, § 152, as amended, provides that "no foreign (insurance)

company shall transact in this commonwealth any kind of business

not specified in its charter,
'

' and section 107 makes the foregoing section

applicable to companies becoming sureties on bonds.

The business of guaranty insurance, as conducted today, commonly
embraces the writing of a wide variety of contracts, and the words
"guaranty insurance" are not ordinarily used with any hard and
fast meaning and have been said to be generic in scope and substance.

People v. Potts, 264 111. 522. The business frequently covers a variety

of somewhat similar types or forms of insurance, which are described

generally by the use of the words "guaranty insurance," and more
specifically by particular titles, such as, "fidelity guarantee insurance"
or "fidelity insurance," which terms accurately denote the type of

business authorized by said section 47, clause 4th (a), and the form
of business which the charter under consideration in the first part
of its section 2 (d) empowers the foreign corporation to transact. In
the second part of section 2 (d) of the company's charter, joined to

the first part by the conjunction and, the corporation is given a wider
power, which embraces, in addition to that of writing fidelity guarantee
insurance, that of transacting such other description of "guaranty
business" as the company may desire to carry on, and, in my opinion,

the power to act as surety on official bonds and for the performance
of other obligations, as used in said section 47, clause 4th (&), is com-

prehended in this broad power given to the corporation by this second

part of section 2 (d) of its charter.

The exact distinction which exists between contracts of suretyship

and guaranty is not always carefully preserved either in statutes or

in common usage, and the words are often used as though synonymous.
Accurately used, guaranty insurance is a contract to indemnify against

loss from the breach of an agreement, real or implied. Accurately

used, "to act as surety" means to become collaterally liable for payment
or performance by another. The obligations of the surety and the

guarantor are very similar, but the latter 's are greater in extent and
comprehend in their scope all the advantages .

which flow to others

from the contract of the surety. Guarantor and surety, as descriptive

of an obligor, and corresponding adjectives describing a business cor-
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poration or the kind of business to be undertaken by a company, are
not infrequently used interchangeably.

A surety company has been denned as "a corporation incorporated

for the purpose of making, guaranteeing or becoming a surety upon
bonds or undertakings required or authorized by law." (32 Cyc. 303.)

The statement has been made that guaranty insurance may be regarded
as merely a mode of compensated suretyship. 2 May on Insurance,

§ 540. " Surety insurance" has been said to be a synonym for guar-
anty insurance as commonly used in the business world. People v.

Potts, 264 111. 522. 531. The business of guaranty insurance or guaranty
business, as the words are used in the charter under consideration,

cannot, without too narrow an interpretation of words, be said not

to include the power to act as surety, itself a position similar to and
less onerous than that of a guarantor.

The general laws (as amended) of the State of Connecticut, whose
Legislature, by a special act, granted the instant charter, contain no
specific differentiation between the formation of corporations for the

purpose of guaranteeing the fidelity of persons and their formation for

the purpose of acting as surety on bonds, as does G. L., c. 175, § 47,

el. 4, in respect to domestic corporations. In the absence of such
differentiation in the laws of the State of incorporation, it cannot be

said that the foreign corporation under consideration is not organized

for the purpose of transacting both kinds of business specified in sec-

tion 47.

Accordingly, I answer your question in the affirmative.

Very truly yours,

Jay R. Benton, Attorney General.

Municipalities— Expenditure of Money for the Purpose of Entertain-

ing Conventions.

The authority of a town to appropriate and expend money raised by
taxation is derived from the statutes of the Commonwealth, and
such money can be expended only for public purposes sanctioned

by law.

In the absence of a statute permitting municipalities to expend public

moneys for the purpose of entertaining conventions, municipalities

have no power to do so.

Oct. 6, 1926.

Hon. Hexrt F. Loxg, Commissioner of Corporations and Taxation.

Dear Sir : — You request my opinion as to whether or not municipali-

ties may legally expend sums of money for the purpose of entertaining

conventions. I assume that by this question you mean to ask whether
or not municipalities may lawfully pay out of the public treasury for

the board, lodging, banqueting, transportation and entertainment of

delegates and other members of such conventions while the conventions

are being held within the municipality.

The law is well settled and laid down in numerous decisions in

this Commonwealth that municipalities are creatures of the Legisla-

ture, existing solely to aid in the administration of government. Their

powers respecting raising and expending money are strictly limited

to the public purposes for which they are created. The money they

expend is raised through taxation. Such money can be expended only
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for a purely public purpose. To permit it to be spent otherwise would
be taking private property for a private use, which is illegal.

In the case of Whittdker v. Salem, 216 Mass. 483, 484, 485, the court
said :

—
"However meritorious the project may appear to be either in its

practical or ethical or sentimental aspects, if it is in essence a gift

to an individual rather than a furthering of the public interest, money
raised by taxation cannot be appropriated for it."

There is no simple and merely logical test by which the limit can be
fixed. It must be determined by practical considerations. The ques-
tion is one of degree. See Hubbard v. City of Taunton, 140 Mass. 467.

The authority of a town to appropriate and expend money raised

by taxation is derived from the statutes of the Commonwealth, and
it can be expended only for public purposes sanctioned by law. It

accordingly follows that in the absence of a statute permitting municipal-
ities to expend public moneys for the purpose of entertaining con-
ventions, municipalities have no power to do so.

G. L., c. 40, outlines the powers and duties of cities and towns. Sec-
tion 1 provides that, except as otherwise expressly provided, cities shall

have all the powers of towns and such additional powers as are granted
to them by their charters or by general or special laws, and all laws
relative to towns shall apply to cities. Section 5 contains the purposes
for which towns may appropriate money. Clause 26 permits the appro-
priation of money for public band concerts or for music furnished
for public celebrations, not exceeding $500. Clause 27 permits towns
to appropriate money for the celebration of the Fourth of July, or

for the observance of an old home week or day, during which the town
may conduct appropriate celebrations in honor of returning residents

and other invited guests and hold exercises of historical interest, and
for the celebration of the anniversary of its settlement or incorporation

at the end of a period of fifty or any multiple of fifty years therefrom,
and for publishing the proceedings thereof. G. L., c. 40. § 9, authorizes

cities to appropriate money for the celebration of holidays. This is

apparently as far as the Legislature has permitted municipalities to

expend public money for entertainment.

In Waters v. Bonvouloir, 172 Mass. 286, the Supreme Court of this

Commonwealth held that an appropriation of money to defray the

expenses of a committee composed of certain officers of the city to

attend a convention of American municipalities in another State was
unauthorized either by the general laws or by the charter of the city.

and that the city treasurer might be enjoined from the payment of

the money. See also Ducey v. Inhabitants of Webster, 237 Mass. 497.

The decisions of other States are in accord with this principle. Stevens

v. Sedgwick County, 5 Col. App. 115; Beauchamp v. Snider, 170 Ky.
220; Hitchcock v. State, 34 So. Dak. 124; James v. Seattle, 22 Wash.
654. If it is unlawful to expend public money to pay the expenses of

the members of a city government to attend a convention elsewhere,

it would seem that it is likewise illegal for a municipality to pay the

expenses for entertaining delegates from other places while visiting

such municipality. The principle of law involved is the same in both

cases.

I am accordingly of the opinion that, in the absence of a statute
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expressly permitting municipalities to appropriate money raised by
taxation for the purpose of entertaining conventions, such expenditures
are illegal.

Very truly yours,

Jay R. Benton, Attorney General.

Escape from Reformatory for Women— Felony or Misdemeanor.

An attempt to escape from the Reformatory for Women may be a felony

or a misdemeanor.
The Reformatory for Women being an institution where women may

be sentenced for a felony or a misdemeanor, the original sentence

should be the controlling factor in deciding whether an escape

from the Reformatory is a felony or a misdemeanor.

Hon. Sanford Bates, Commissioner of Correction.
uct. o, lyzo.

Dear Sir :— You have requested my opinion as to whether or not an
attempt to escape from the Reformatory for Women is a felony or a

misdemeanor.
At the present time the definition of a felony has almost lost its

significance. In Jones v. Bobbins, 8 Gray, 329, it was decided that a

definition of a felony or a misdemeanor depended upon the institution

to which the criminal must be sent and not upon the nature of the

crime. Under the recent statutes, prisoners may be sent to reforma-
tories, training schools, prison camps, etc., for the commission of

felonies, and this complicates the issue considerably. It is very difficult

today to make a distinct classification in defining a felony or mis-

demeanor.
G. L., c. 274, § 1, defines a felony as "a crime punishable by death

or imprisonment in the state prison," and a misdemeanor as any other

crime. The statutes providing that persons may be sent to a reform-

atory for felonies, however, complicate this issue. G. L., c. 279, § 19,

provides that a woman convicted of a felony shall be sent to the Re-
formatory for Women. In Moulton v. Commonwealth, 215 Mass. 525,

the court held that a woman felon may be sent nowhere but to the

Reformatory for Women. In G. L., c. 279, § 16, it is provided that :
—

"A female, convicted of a crime punishable by imprisonment in a

jail or house of correction, may be sentenced to the reformatory for

women. '

'

The statutes have provided for a separate prison for women.
In view of the statutes and the cases, the definition of a felony or

a misdemeanor will be controlled by the place where the prisoner is

to serve his sentence. The statutes provide that for a misdemeanor
persons may be sentenced to the reformatory for an indeterminate
term. The underlying principle is, of course, to give the prisoner an
opportunity to reform and become a useful citizen of the community,
and that that reform cannot be obtained unless there is an indeterminate

sentence so that the necessary moral and educational training be ac-

complished.

In the case in issue we have a woman sentenced to the reformatory
for fornication, and on her attempt to escape she is resentenced to

the reformatory. There is nothing in our statutes which specifically

states that escape from an institution is a felony. G. L., c. 268, § 16,
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a penal institution shall be punishment by imprisonment in the insti-

tution to which he was originally sentenced for a term not exceeding
five years.

The original sentence was for a misdemeanor, and the prisoner was
given an indeterminate sentence. Her attempt to escape is not any
greater crime than her original crime, in view of the statute requiring

the return to the ''same institution." A felony being a crime that is

punishable by imprisonment in State Prison and not the sentence itself,

the institution to which a person may be sentenced being the con-

trolling factor in deciding what is a felony or a misdemeanor, and
the Reformatory for Women being an institution where a woman may
be sentenced for a felony and a misdemeanor, and, further, there

being nothing in the statutes classifying escapes from institutions, it

seems to me to be equitable and fair that the original sentence should
be the controlling factor in deciding whether escape is a felony or a

misdemeanor. I cannot see how any other conclusion can be reached,

where the statutes are silent in regard to classifying or distinctly stat-

ing whether an escape from an institution is a felony or a misdemeanor.
It is my opinion, therefore, that the escape from the Reformatory

for Women in the case in issue was a misdemeanor, and that considera-

tion of escapes from the Reformatory for Women should be governed
by the original sentence given for the crime which was originally com-
mitted.

Very truly yours,

Jay R. Benton, Attorney General.

Sale, Rental and Leasing of Firearms— Non-Resident— License.

A non-resident of Massachusetts must obtain a permit to purchase,

rent or lease firearms, as provided by St. 1926, c. 395, §§ 131A
and 123.

Oct. 6, 1926.

Gen. Alfred F. Foote, Commissioner of Public Safety.

Dear Sir :— You request my opinion whether a non-resident of

Massachusetts must obtain a permit to purchase firearms, as provided by
St. 1926, c. 395, § 131A, and whether a non-resident must comply with
the other provisions of the law as set forth in St. 1926, c. 395, more
specifically section 123 of said act.

St. 1926, c. 395, § 123, is an act regulating the sale, rental and leas-

ing of certain firearms and prohibiting loans of money thereon. The
second condition of said section reads as follows :

—
"That every licensee shall before delivery of a firearm make or

cause to be made a true entry in a sales record book to be furnished
by the licensing authorities and to be kept for that purpose, specifying

the description of the firearm, the make, number, whether single bar-

rel, magazine, revolver, pin, rim or central fire, whether sold, rented
or leased, the date and hour of such delivery, and shall, before delivery

as aforesaid, require the purchaser, renter or lessee personally to write

in said sales record book his full name, sex, residence and occupation.

The said book shall be open at all times to the inspection of the licensing

authorities and of the police."

The eighth condition of said section provides:—



150 P.D. 12.

"That no firearm shall be sold, rented or leased to a person who has
not 'a permit, then in force, to purchase, rent or lease a pistol or
revolver issued under section one hundred and thirty-one A."

The ninth condition provides :
—

"That upon a sale,, rental or lease of a firearm, the licensee . . .

shall take up such permit and shall endorse upon it the time and place
of said sale, rental or lease, and shall forthwith transmit the same to

the commissioner of public safety."

St. 1926, c. 395, § 131A, provides :
—

"A licensing authority under the preceding section, upon the appli-

cation of a person qualified to be granted a license thereunder by
such authority, may grant to such a person, other than a minor, a per-

mit to purchase, rent or lease a pistol or revolver if it appears that
such purchase, rental or lease is for a proper purpose, and may revoke
such permit at will. Such permits shall be issued on forms furnished
by the commissioner of public safety, shall be valid for not more
than ten days after issue, and a copy of every such permit so issued

shall within one week thereafter be sent to the said commissioner. Who-
ever issues a permit in violation of this section shall be punished by
imprisonment for not less than six months nor more than two years
in a jail or house of correction."

There is nothing in this law which makes any distinction relating to

residents or non-residents of this State. The act reads that "persons"
shall do or shall be prohibited from doing. It is very apparent that

by the precise language used whoever purchases a firearm in Massa-
chusetts must comply with the provisions of this act. This act is a

prohibition to sellers, and makes it mandatory that full knowledge and
information be given to the proper authorities before a person can
purchase a revolver or a firearm. The purpose and scope is to pre-

vent the promiscuous sale, rental or lease of firearms to irresponsible

persons or criminals. The purpose is that the traffic of firearms shall

be exposed to the scrutiny of the proper authorities and that criminals

and irresponsible persons shall be unable to obtain firearms easily. This
law makes it mandatory that records be kept, that persons purchasing,

leasing or renting firearms must sign personally, in a book kept for

that purpose, their name, residence, sex, etc., and must first show good
reason why a permit should be issued to them for the purchase, rental

or lease of firearms. It is very apparent, therefore, that the act was
intended to apply to all persons.

In my opinion, this act applies to all persons who purchase, rent

or lease a firearm in Massachusetts, whether resident or non-resident.

Very truly yours,

Jay R. Benton, Attorney General.

Compulsory Automobile Liability Security— Division of Highways—
Deposits by Owners of Motor Vehicles.

Savings bank books may be accepted as deposits under G. L., c. 90,

§ 34E.
Securities deposited should be so prepared as to be immediately avail-

able for sale when necessary.
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Liability for loss of deposits might arise by reason of negligence.
All deposits are to be held for at least one year after expiration of

registration of motor vehicles.

Oct. 22, 1926.

Hon. William F. Williams, Commissioner of Public Works.

Dear Sir : — You have asked my opinion in regard to seven ques-
tions connected with the practical operation of St. 1925, c. 346, as
amended, commonly called the Massachusetts Compulsory Automobile
Liability Security Act. The principal portion of the law applicable
to a consideration of all these questions is now set forth in G. L., c. 90,

§ 34E.
Your first question is as follows :

—
"Should the Division of Highways accept properly transferred

savings bank account books as cash or security?"

Savings bank account books are evidences of indebtedness such as
are included in the words of said section 34E, in which the applicant
for registration is authorized to deposit with the Division, in lieu of
cash, "bonds, stocks or other evidences of indebtedness satisfactory to

the division, of the market value of not less than five thousand dollars,

as security." If such books are properly transferred so that they can
be disposed of in the manner provided by the statute, if it becomes
necessary to liquidate them, and are of the prescribed value, it is within
the discretion of the Commission to accept them as security.

Your second question is as follows :
—

"Where registered bonds, stock, etc., are deposited with the Divi-
sion, is it necessary that the depositor cause the ownership to be trans-
ferred on the company's books?"

Said section 34E provides a mode of turning the securities deposited
with the Commission into money when necessary to liquidate, the
mode being a sale by public auction. Bonds, stocks and other evi-

dences of indebtedness deposited with the Division should be trans-
ferred on the company's books, or such other action should be taken
in regard to them as will make the right to possession and control,

for the purposes of the statute, in the Commission apparent and the
securities immediately available for sale by the Commission at any
time when it may become necessary to liquidate, without the necessity
of any further steps being taken by the depositor.

Your third question is as follows :
—

"In case of loss by theft, or otherwise, of deposit, is the Division
of Highways, or any member thereof, liable in any way for the amount
lost?"

The individual members of the Division of Highways might be
liable for loss of securities deposited with them, either by theft or

otherwise, if such loss was due to the negligence of any member or
members of the Commission, respectively, in regard to securing the
reasonable safety of the same.
Your fourth question is as follows :

—
"Should all deposits be held by the Division for one year after ex-

piration of registration term?"
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G. L., c. 90, as amended by St. 1926, c. 368, § 2, provides, in sec-

tion 34G, that the Division shall retain cash or securities deposited
with them, and shall not deliver the same or the balance thereof to

the registrant, the depositor, or his order, until the expiration of the

time within which actions, the payment of judgments in which are

secured by such deposits, may be brought.

G. L., c. 260, § 4, as amended by St. 1926, c. 368, § 10, provides that

"actions of tort for bodily injuries or for death, the payment of judg-
ments in which is required to be secured by chapter ninety, . . . shall

be commenced only within one year next after the cause of action ac-

crues.
'

'

These sections make necessary the retention by the Division of securi-

ties for at least one year after the expiration of the registration term.

Nor, where written notice is filed with the Division stating that an
action has been brought against the registrant, may the securities be
returned to the depositor until such action is finally disposed of, as

provided in said section 34G.
Your fifth question is as follows :

—
"If a deposit is made to cover registration of motor vehicle, and

the owner during the fiscal year sells or exchanges said motor vehicle,

procuring a new motor vehicle in place of the previously registered

vehicle, is it necessary that additional cash or securities be deposited

for the new vehicle, holding the previous deposit for one year after

the date of disposal of the first vehicle?"

The intention of the Legislature, as disclosed in the statutes under
consideration, is to provide that the prescribed amount of security shall

be provided with relation to each motor vehicle registered. It would
therefore be necessary, under the circumstances described in your ques-

tion, that the deposit made to cover the motor vehicle originally regis-

tered should be held for at least one year after the expiration of the

registration upon that particular car, and that a new deposit should

be made to cover a second motor vehicle registered thereafter.

Your sixth question is as follows :
—

"In case a certified check is deposited, should the check be converted

to cash by the Division and reinvested in savings banks, or should
it be held as a check in trust of the Division?"

A certified check is not evidence of indebtedness, within the mean-
ing of said section 34E, and should be converted into money, and in

the latter form retained and deposited by the Commission in accordance
with the provisions of said section.

Your seventh question is as follows :
—

"If a deposit is made to cover registration of a motor vehicle and
the owner takes out liability insurance before the expiration of the year
covered by the registration, can the deposit be returned when the insur-

ance becomes effective, or must it be held, and for how long?"

The liability insurance policy taken out by the owner of the motor
vehicle, as described in your seventh question, would not afford cover-

age to such owner for accidents which might have occurred prior to

the taking out of the policy, and it would therefore be necessary for

the Division to retain the deposited security for a period of at least
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a year from the time when such policy was taken out, to protect

persons who might have suffered injury due to the operation of the

motor vehicle during such period.

Very truly yours,

. Jay R. Benton, Attorney General.

United States Apple Grading Law — Massachusetts Apple Grading Law
— Interstate Commerce.

The United States Apple Grading Law refers to apples packed in bar-

rels only, and does not apply to apples packed or repacked in

this Commonwealth in boxes. The Massachusetts Apple Grading

Law applies to apples packed in boxes, even though they purport

to be branded in accordance with the United States Apple Grading

Law.
The powers of the Commissioner of Agriculture under the Massachu-

setts Apple Grading Law can be exercised only while the apples

are still within the jurisdiction of the Commonwealth of Massa-

chusetts and have not been shipped in interstate or foreign com-

merce. Exportation is generally held not to begin until the product

is committed to a carrier for transportation out of the State to

the State of destination,, or has actually started on its ultimate

passage to that State. Until then it is reasonable to regard the

product as not only within the State of its origin but as a part

of the general mass of property of that State, and subject to its

jurisdiction.

Apple inspectors, in performing their duties under the Massachusetts

Apple Grading Law, are limited to apples packed or repacked

in this Commonwealth but not in process of actual shipment out

of the State. Violations of such law may be prosecuted by com-

plaint entered in the municipal, district or police court or in the

Superior Court of the Commonwealth.

Nov. 4, 1926.

Dr. Arthur W. Gilbert, Commissioner of Agriculture.

Dear Sir :— You request my opinion on the following questions :
—

1. Does the "United States Apple Grading Law" apply to apples

packed or repacked in the Commonwealth in boxes, when the Federal

law specifically provides for barrel containers?

2. In the event that the "United States Apple Grading Law" does

not apply to apples packed or repacked in the Commonwealth because

of failure to pack or repack in containers authorized by the Federal

law, does the Massachusetts Apple Grading Law apply to apples packed

or repacked in boxes branded in accordance with the "United States

Apple Grading Law?"
3. How far would the activities of the apple inspectors of the De-

partment of Agriculture, under G. L., c. 94, § 110, be restricted where

apples packed or repacked in the Commonwealth and marked or branded

in accordance with the "United States Apple Grading Law" but

failing to comply with this law in respect to containers or packages,

are shipped in foreign commerce and the consignor has a receipt from

a foreign steamship company for said shipment of apples?

4. Does G. L., c. 94, § 114, refer only to apples that have actually
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commenced their final movement for transportation from the State
of their origin to that of their destination?

5. Does G. L., c. 94, § 110, apply to apples packed or repacked in

the Commonwealth and packed and branded in accordance with the
"United States Apple Grading Law" but not actually in their final

movement for transportation from the State of their origin to that
of their destination?

6. If G. L., c. 94, § 114, refers only to apples that have commenced
their final movement from the State of their origin to that of their

destination, and if apple inspectors of the Commonwealth may inspect
and take samples from "barreled apples" marked or branded in ac-

cordance with the "United States Apple Grading Law" but not in

the process of actual shipment out of the State, in what court or courts
should alleged violations under said act be prosecuted?

1. U. S. Const., art. I, § 8, vests in Congress the power to "fix the

standard of weights and measures." Acting under this power, Con-
gress has enacted the United States Apple Grading Law, known as

the Sulzer Bill (Public, No. 252, 61st Congress, H. R. 21480, approved
August 3, 1912), which is an act to establish a standard barrel and
standard grades for apples when packed in barrels. Section 1 of said

act establishes the dimensions of the standard barrel for apples. Sec-

tion 2 provides the standard grades for apples "when packed in bar-

rels which shall be shipped or delivered for shipment in interstate or

foreign commerce, or which shall be sold or offered for sale within the

District of Columbia or the Territories of the United States." Said

act refers to apples packed in barrels only, and does not provide grades

for apples packed in boxes. It accordingly follows that the United
States Apple Grading Law does not apply to apples packed or repacked
in this Commonwealth in boxes, and I so answer your first question.

2. The Commonwealth of Massachusetts has an apple grading law
which regulates the grading, packing, marking, shipping and sale of

all apples packed or repacked in Massachusetts and intended for sale

either within or without the Commonwealth. This act is found in

G. L., c. 94. Section 100 provides the dimensions of the standard

barrel and the standard box for apples. Section 101 provides the

requirements of the standard grades of apples when packed or repacked

in closed packages within the Commonwealth. While the United States

Apple Grading Law does not apply to apples packed or repacked in

the Commonwealth in boxes, the Massachusetts Apple Grading Law
specifically does apply to apples packed or repacked in boxes, and I

am accordingly of the opinion that the Massachusetts Apple Grading

Law applies to such boxes even though they purport to be branded
in accordance with the United States Apple Grading Law.

3. Under G. L., c. 94, § 110, the Commissioner of Agriculture is

empowered to make and modify rules and regulations for enforcing

the specified provisions of the Massachusetts Apple Grading Law, and
is authorized, either in person or by his assistant, to have free access

at all reasonable hours to each building or other place where apples

are packed, stored, sold, or offered or exposed for sale, and further,

may, in person or by his assistant, open each box, barrel or other con-

tainer, and upon tendering the market price may take samples there-

from. This power can, of course, be only exercised over such apples

while they are still within the jurisdiction of the Commonwealth of
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Massachusetts and have not been shipped in interstate or foreign com-
merce, over which Congress has control. U. S. Const., art. I, § 8. Until

said product has actually been "shipped" in interstate commerce, the

Massachusetts Apple Grading Law applies thereto, and the powers and
activities of the apple inspectors thereby granted may be fully exer-

cised. The Massachusetts Apple Grading Law is not and cannot be

a direct regulation of interstate or foreign commerce. It does not

affect interstate or foreign commerce in any way and imposes no
burden upon it. The statute is an attempt to protect the public against

fraud in the sale of apples, and to insure to all like measure and grade

when buying the same. See Commonwealth v. Gussman, 215 Mass. 349.

There is a point of time when goods cease to be governed exclusively

by State law and begin to be governed and protected by the national

law of commercial regulation, and that moment has been defined as

the one in which they commence their final movement for transporta-

tion from the State of their origin to that of their destination. When
a consignor has delivered his goods to a foreign steamship company
and holds a receipt therefor, he has completed the last step in their

final movement for transportation, and the goods themselves have
become subject to the laws relating to foreign commerce. It accord-

ingly follows that the activities of the apple inspectors under G. L.,

c. 94, § 110, cannot be exercised over such apples, and I so answer
question 3.

4. G. L., c. 94, § 114, provides as follows :
—

"Apples shipped in the course of interstate commerce and packed
and branded in accordance with the act of congress approved August
third, nineteen hundred and twelve, and known as 'The United States

Apple Grading Law,' shall be exempt from sections one hundred and
one to one hundred and seven, inclusive, one hundred and nine, one

hundred and ten, one hundred and twelve and one hundred and thir-

teen."

By its terms this section applies only to apples actually "shipped
in the course of interstate commerce," and I am accordingly of the

opinion that it refers only to apples that have actually commenced
their final movement for transportation from the State of their origin

to that of their destination, and I so answer your fourth question.

5. It follows from my answer to question 3, that G. L., c. 94, § 110,

applies only to apples packed or repacked in the Commonwealth but

not actually in their final movement for transportation from the State

of their origin to that of their destination, and, in my opinion, this

is true regardless of the fact that said apples purport to be branded
in accordance with the United States Apple Grading Law, inasmuch
as under such circumstances such apples are not yet exports nor are

they in process of exportation. Exportation is generally held not to

begin until the product is committed to a carrier for transportation

out of the State to the State of destination, or has actually started

on its ultimate passage to that State. Until then it is reasonable to

regard the product as not only within the State of its origin but as

a part of the general mass of property of that State and subject to

its jurisdiction. See Diamond Match Co. v. Ontonagon, 188 U. S. 82,

and cases cited; Commonwealth v. Gussman, supra.

6. Inasmuch as it is my opinion that G. L., c. 94, § 114, refers only
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to apples that have commenced their final movement from the State

of their origin to that of their destination, and have accordingly become
objects of interstate commerce, apple inspectors, in performing their

duties under the Massachusetts Apple Grading Law, are limited to

apples packed or repacked in this Commonwealth but not in process

of actual shipment out of the State. If in the course of their duties

alleged violations of the law of this Commonwealth are discovered, such
violations may properly be prosecuted by a complaint entered in the

municipal, district or police court, or, if preferred, in the Superior
Court of the Commonwealth, within whose jurisdiction the offense oc-

curred, and, if found guilty, the offender is subject to the punishment
provided by G. L., c. 94, §§ 112 and 113, and I so answer your sixth

and last question. See G. L., c. 218, §§ 26-37.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Biennial Sessions.

The Constitution provides that the General Court shall assembre every

year on the first Wednesday of January.
A change to biennial sessions can be made only by amendment to the

Constitution under Mass. Const. Amend. XLVIII.

Nov. 11, 1926.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :— You have asked me to advise you what would be the proce-

dure in order to give the people an opportunity of voting on the ques-

tion of biennial sessions, providing the Legislature refuses to put it on
the ballot.

The Constitution provides that "the general court shall assemble
every year on the first Wednesday in January." See Mass. Const., pt.

2nd, c. I, § I, art. I ; Mass. Const. Amends. X and LXIV.
The only provision for amendment to the Constitution is contained

in Mass. Const. Amend. XLVIII, under which a constitutional amend-
ment may be made in one of three ways: (1) by initiative petition;

(2) by legislative substitute; and (3) by legislative amendment. See
Attorney General's Report, 1924, pp. 48 and 51. In order to be
brought before the people, a proposal for amendment must first be
introduced into the General Court, either 'by a member or by an initia-

tive petition signed by not less than 25,000 qualified voters. Subse-
quent proceedings are governed by the provisions of Mass. Const. Amend.
XLVIIL

Very truly yours,

Jay R. Benton, Attorney General.

Board of Registration in Pharmacy— Applicant for Examination—
Conviction of Violation of any of the Laws of the Commonwealth—
Assistant Pharmacist.

The Board of Registration in Pharmacy cannot properly refuse to

examine an applicant for registration as a pharmacist or as an
assistant pharmacist, although such applicant has been convicted

of a violation of any of the laws of the Commonwealth, if such
applicant has furnished satisfactory evidence complying with the

law and regulations of the Board as to age, drug store experience
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and citizenship; but the Board may withhold for a time or refuse
registration as a pharmacist or as an assistant pharmacist to an
applicant who has been examined and who has obtained a passing
mark, if it appears to the Board that he has been recently con-
victed of a violation of any laws of the Commonwealth which have
such bearing on the practice of the business of a pharmacist as
in the opinion of the Board would disqualify him from registra-

tion.

A registered assistant pharmacist desiring to do business as a phar-
macist shall, upon payment of five dollars to the Board of Regis-
tration in Pharmacy, be entitled to examination, and, if found
qualified, shall be registered as a pharmacist and receive a certifi-

cate signed by the president and secretary of the Board.

Mr. William F. Craig, Director of Registration. -Nov. id, 19^b.

Dear Sir :— You request my opinion on the following questions :
—

First.— Can the Board of Registration in Pharmacy refuse to ex-

amine an applicant for registration as a pharmacist or as an assistant

pharmacist who has been convicted of a violation of any of the laws
of the Commonwealth, the applicant having furnished satisfactory evi-

dence complying with the law and the regulations of the Board as to

age, drug store experience and citizenship?

Second.— Can the Board of Registration in Pharmacy withhold for

a time or refuse registration as a pharmacist or as an assistant phar-
macist to an applicant who has been examined and who has obtained

a passing mark, because of court conviction of a violation of any laws
of the Commonwealth?

Third.— An applicant for registration as an assistant pharmacist
has been examined and registered as an assistant pharmacist ; is it neces-

sary under the statute that this applicant should wait for the expira-

tion of three months before he may be examined for registration as a

pharmacist ?

I answer your questions in the order submitted.
First.— The law governing the examination of applicants for regis-

tration as pharmacists is contained in G." L., c. 112, § 24, as amended
by St. 1924, c. 53. Section 27 empowers the Board of Registration in

Pharmacy to hear all complaints made to it, against any person regis-

tered as a pharmacist, charging him in his business as a pharmacist
with violating any laws of the Commonwealth. Section 28 empowers
the full Board, sitting at such hearing, to suspend the effect of the

certificate of registration as a pharmacist for such term as it fixes, if

it finds such person guilty. Section 61, as amended by St. 1921, c. 478,

authorizes the Board of Registration in Pharmacy, after a hearing,

by a majority vote of the whole Board, to suspend, revoke or cancel

any certificate, registration, license or authority issued by it, if it

appears to the Board that the holder thereof is insane, or is guilty

of deceit, malpractice, gross misconduct in the practice of his profession,

or of any offense against the laws of the Commonwealth relating thereto.

It is to be noted that the power of the Board of Registration in

Pharmacy, with respect to pharmacists convicted of violation of laws

of the Commonwealth, is limited to registered pharmacists, not to appli-

cants for registration as pharmacists. I am of the opinion that under
the express language of G. L., c. 112, § 24, any person who desires
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to do business as a pharmacist shall, upon payment of five dollars to

the Board of Registration in Pharmacy, be entitled to examination.

It accordingly follows that the Board of Registration in Pharmacy
cannot properly refuse to examine an applicant for registration as a

pharmacist or as an assistant pharmacist, although such applicant has

been convicted of a violation of any of the laws of the Commonwealth,
if such applicant has furnished satisfactory evidence complying with
the law and regulations of the Board as to age, drug store experience

and citizenship, and I so answer your first question.

Second.— A literal construction of St. 1924, c. 53, undoubtedly re-

quires the Board of Registration in Pharmacy to examine any person
applying therefor, upon payment of five dollars, and to issue to him
a certificate as a pharmacist "if found qualified." While the quali-

fication apparently refers to the examination, nevertheless, I am of

the opinion that the Board of Registration in Pharmacy is vested with
some discretion in order to prevent the registration of unfit persons
as pharmacists. The certificate of the Board of Registration in Phar-
macy is a license to the holder thereof to do a business which the Legis-

lature has seen fit to regulate, under its authority to make laws for

the welfare and good of the citizens of the Commonwealth, and to a

large extent the Legislature has vested in the Board of Registration in

Pharmacy the authority of executing those laws. No man has the

right to conduct the business of a pharmacist or assistant pharmacist
until he has satisfied the Board that he is "qualified."

You do not state just what laws of the Commonwealth have been
violated by the applicant. Obviously, minor infractions of the law
which have no reference or bearing upon the fitness of an applicant
to engage in the business of a pharmacist would not be sufficient to

cause the Board of Registration in Pharmacy to refuse registration, if

such applicant has successfully passed his examination. Again, you do
not state how long ago such convictions occurred, which might well

have an important bearing upon the question. I am of the opinion,

however, that the matter is entirely within the sound discretion of

the Board of Registration in Pharmacy.
It accordingly follows that the Board of Registration in Pharmacy

may withhold for a time or refuse registration as a pharmacist or as

an assistant pharmacist to an applicant who has been examined and
who has obtained a passing mark, if it appears to the Board that he
has been recently convicted of a violation of any laws of the Com-
monwealth which have such bearing on the practice of the business

of a pharmacist as, in the opinion of the Board, would disqualify him
from registration.

Third.— G. L., c. 112, § 24, authorizes the Board of Registration

in Pharmacy to grant certificates of registration as assistants, after

examination, upon the same terms as are required for registration as

pharmacists. The obligation to wait three months before taking an
examination applies only to a person failing to pass an examination.

It accordingly follows that a registered assistant pharmacist desiring

to do business as a pharmacist shall, upon payment of five dollars to

the Board of Registration in Pharmacy, be entitled to examination,

and, if found qualified, shall be registered as a pharmacist and shall

receive a certificate signed by the president and secretary of the Board.

Very truly yours,

Jay R. Benton, Attorney General.
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License to keep Gasoline— Procedure upon Applications — Board of
Street Commissioners of Boston.

The board of street commissioners of the city of Boston, on application
for licenses to keep gasoline, addressed to them as persons desig-

nated by the State - Fire Marshal, under G. L., c. 148, § 31, as

amended by St. 1921, c. 485, § 1, to grant such licenses, proceeds
under the provisions of G. L., c. 148, § 14, as amended, and not
under the provisions of St. 1913, c. 577, §§1 and 2.

Nov. 22, 1926.

Gen. Alfred F. Foote, Commissioner of Public Safety.

Dear Sir :— You state that the board of street commissioners of the
city of Boston has been designated by the State Fire Marshal, under
the provisions of G. L., c. 148, § 31, as amended by St. 1921, c. 485, § 1,

to grant licenses for the keeping, storage and sale of gasoline. You
request my opinion as to whether, in giving notice of the time and
place of hearings upon application for such licenses, the board of street

commissioners proceeds according to the provisions of G. L., c. 148, § 14,

as amended by St. 1925, c. 335, or according to the provisions of St. 1913,
c. 577, §§ 1 and 2.

The provisions of St. 1913, c. 577, as amended by St. 1914, c. 119,
relate to the regulation of the erection and maintenance of buildings
as garages for the storage, keeping or care of automobiles in the city

of Boston. They do not describe the motive power of the automobiles
to be stored, kept or cared for. They require the issuance of a permit
from the board of street commissioners before a building may be erected
and maintained for such use. They regulate construction. They desig-

nate the authorization for such use a "permit," not a "license." They
specify the details to be observed in application for and issuance of

the permit, compliance with which 'details affects the jurisdiction of

the board. See Marcus v. Board of Street Commissioners, 252 Mass.
331, 335. They vest authority to issue such permits in the street com-
missioners exclusively. Foss v. Wexler, 242 Mass. 277, 279. The per-

mit, when granted, partakes of a personal privilege and grant which
attaches to the land whereon the building is to be so erected and main-
tained. Hanley v. Cook, 245 Mass. 563, 565.

The authority of the board of street commissioners is entirely dis-

tinct from the authority of the Fire Marshal, in him vested by G. L.,

c. 148, § 30 (formerly St. 1914, c. 795, § 3), and exercised by the board
on delegation to it by him under the provisions of G. L., c. 148, § 31.

V Op. Atty. Gen. 718. Attorney General's Report, 1921, p. 320; 1922,

p. 202. See also McPherson v. Street Commissioners, 251 Mass. 34, 38.

It follows, therefore, that, in the exercise of powers of the Fire

Marshal, delegated to it by him, under the provisions of G. L., c. 148,

§ 31, as amended by St. 1921, c. 485, § 1, to grant licenses for the

keeping, storage and sale of gasoline, the board of street commissioners

should proceed according to the provisions of G. L., c. 148, § 14, as

amended by St. 1921, c. 485,, § 3, St. 1924, c. 254, and St. 1925, c. 335,

§ 1, relating to such licenses, authority for the grant of which in the

Metropolitan District is vested in the Fire Marshal by G. L., c. 148,

§ 10 (as amended by St. 1921, c. 273 and c. 485, § 2), and § 30.

Yours very truly,

Jay R. Benton, Attorney General.
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Permit to keep Gasoline— State Fire Marshal — Consideration of Wel-
fare of a Community.

In determining the grant of a permit to keep gasoline, under G. L.,

c. 148, § 14, outside the Metropolitan District, the State Fire
Marshal has not the same right to consider the inconvenience and
annoyance of persons affected and the general order and welfare
of the community, as well as fire hazard, as in making a decision

upon an appeal to him, under G. L., c. 148, § 45, from a decision

of a board issuing a license to conduct or maintain a garage within

the district.

In the given case, where the sole objection to the granting by the

State Fire Marshal of a permit to keep gasoline, under G. L.,

c. 148, § 14, outside the Metropolitan District, is danger to school

children, anticipated to be occasioned by persons or vehicles in

passing to, from or upon the site of the purposed keeping, the

State Fire Marshal is confined to consideration of fire hazard.

Nov. 22, 1926.

Gen. Alfred F. Foote, Commissioner of Public Safety.

Dear Sir : — You inform me that the board of selectmen of Needham
has granted a license for the keeping, storage and sale of gasoline, act-

ing under the statutory authority of G. L., c. 148, § 14, and not under
any delegated authority of the Fire Marshal; that application was
made to the Fire Marshal for a permit required by G. L., c. 148, § 14

;

that at the hearing upon the application the sole objection was that

of danger to school children, and that the Marshal has the application

under advisement. You request my opinion whether the State Fire
Marshal, in determining the issuance of a permit, has the same right

to consider not only fire hazard but the inconvenience and annoyance
to persons affected and the general good order and welfare of the com-
munity, as the Attorney General advised him, in an opinion dated
November 28, 1923, he had in making a decision upon an appeal from
the action of the board of license commissioners of Cambridge in

granting a license to conduct or maintain a garage and to keep or

store volatile inflammable fluids in connection therewith.

G. L., c. 148, § 14, as amended by St. 1925, c. 335, provides, in part,

as follows :
—

"No building or other structure shall ... be used for the keeping,

storage, manufacture or sale of any of the articles named in section

ten (inflammable fluids, etc.) . . . unless the . . . selectmen shall

have granted a license therefor . . . after a public hearing, . . . and
unless a permit shall have been granted therefor by the marshal or

by some official designated by him for the purpose; ..."
There are two distinct prerequisites for the use of a building or

other structure for the keeping of inflammables. One is a license; the

other is a permit. Though the words are frequently employed as syn-

onyms, the statute makes a distinction between them' by differing

appellations. One is issued by a local tribunal; the other is granted
by an official at the State House, or by some local officer designated

by him. G. L., c. 148, § 19, as amended by St. 1921, c. 485, § 4. One
is determined by a power vested in an agency, the personnel of which
is several; the other, by a power vested in an agency which is single.
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Thus, in the process of determination of one, opportunities, enabling
more embracing consideration, are more immediate both for the de-
termining power and the general public; in the other, they are more
remote. A public hearing and attendant formalities are prescribed
antecedents to the determination of one, but not to the other. Thus,
the issuance of one is statutorily premised upon an inquiry compulsory
and comprehensive; in the grant of the other it is not.

The requirement of a license by the mayor and aldermen or select-

men for the storage and keeping in any city or town appears first in
St. 1865, c. 285, § 1 ; the requirement of a permit by the State Fire
Marshal in St. 1904, c. 370, § 3, which office was created by St. 1891,
c. 444, § 1, with duties relating to investigations of causes and cir-

cumstances of fires occurring in the Commonwealth (§2). By St. 1905,
c. 280, § 3, power to issue permits was vested in the Chief of the Dis-
trict Police. By Gen. St. 1919, c. 350, pt. Ill, all powers of the Dis-
trict Police were transferred to the Department of Public Safety, to

be exercised, in certain respects relating to fire prevention, by the State
Fire Marshal (§§ 99-104). Historically, therefore, they are distinct,

in that the exercise of the power to grant permits for keeping and
storage of inflammables in localities outside the Metropolitan District
has been vested in appointive officials whose functions have related to
police protection and fire prevention, and the power to issue licenses

has been vested in officials, elected by the localities, whose functions
related to the administration of general municipal business.

In cities and towns in the Metropolitan District the Fire Marshal
has the power of selectmen to license persons or premises. G. L., c. 148,

§ 30. The power to issue a license and the power to grant a permit
are vested therein in one and the same official. In the determination of

issuance and grant the Fire Marshal may entertain considerations
which the powers peculiarly vested in him in the district require for
their exercise. In the exercise in the district of the powers of local

tribunals to pass upon and determine whether a license should be issued,

you were advised, in an opinion dated November 28, 1923, relating

to the issuance of a license in the city of Cambridge, that the Fire
Marshal had the right to consider the general good order and welfare
of the community.

Cambridge is included in the Metropolitan District; Needham is not.

G. L., c. 148, § 28.

In the pending application for the grant of a permit in a locality

outside the district, wherein the exercise by the Fire Marshal of the

power of issuance of a license is not invoked, I am of opinion that the
Fire Marshal may consider the fire hazard only.

Yours very truly,

Jay R. Benton, Attorney General.

Corporations— Articles of Organization— Illegal Corporate Purposes.

The purpose of carrying on the business of wine and liquor dealers is

not a lawful one which may be included in the powers of a cor-

'poration organized to carry on the business of hotel and innkeeper.

The Commissioner of Corporations is not required to perform any duty
in regard to articles of organization containing an illegal pur-

pose, after their return to him by the Secretary of the Common-
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wealth without the issuance of a certificate of organization by the

latter.

The act of filing articles of organization with the Secretary of the Com-
monwealth does not of itself give corporate life to the body to

which they relate, if they contain illegal purposes.

Nov. 24, 1926.

Hon. Henry F. Long, Commissioner of Corporations and Taxation.

Dear Sir : — You have asked my opinion relative to your official

actions in relation to the organization or attempted organization of a

certain corporation.

You state that the purposes for which the corporation was to be
formed, as originally contained in the articles of organization,, were
as follows :

—
'

' To carry on the business of hotel and innkeepers, restaurant keepers,

caterers, keepers of livery stables and garages for horse-less convey-

ances and motor vehicles of all kinds, warehousemen, tobacconists, deal-

ers in provisions, wine and liquor dealers, barbers and hair dressers,

news dealers and proprietors or managers of theaters, opera houses and
other places of public entertainment.

To purchase, lease, hire or otherwise acquire, to hold, own, maintain,

improve, alter and to sell, convey, mortgage or otherwise dispose of

real estate and personal property, and any interest therein, in or out

of this state, and in any state in the United States or any foreign

country, incidental to the purposes of the corporation.

To acquire use and to dispose of any real or personal property which
may be deemed useful and convenient in the carrying out of the main
purposes for which the corporation is formed and organized and in

general to do things which may be necessary and desirable for the

carrying on of a hotel business."

You have advised me that the last sentence of such purposes, as it ap-

pears on the first page of your letter, was in fact added to the original

description of purposes, contained in the articles of organization to

which you gave your approval October 4, 1926, and transmitted to

the Secretary of the Commonwealth on the same day, after the return

to you, on October 19th, by the Secretary of the Commonwealth of

such articles of organization. You have advised me that the addition

of such sentence was made by you personally to the original articles

of association, with the approval of some of the subscribers thereto

but without any action on their part; that the articles of organization

with the said sentence so written in by you, but without any action

in relation thereto having been taken by the subscribers or any new
endorsement of approval of the articles having been made by you, were
again transmitted by you to the Secretary on or about October 19th;

and that on November 4th the Secretary again returned the articles

to you and declined to issue a certificate of incorporation.

The sentence added by you to the purposes contained in the original

articles of organization, made subsequent to your approval of and
after the transmission of such articles to the Secretary, was not properly

a part of the articles of organization which were transmitted to the

Secretary for filing, and a consideration of the effect of such additional

sentence upon the purposes of the organization is not, under the cir-
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cumstances, essential in answering the questions in your letter. The
added sentence as given in your communication reads thus :

'

' The busi-
ness of dealing in wines and liquors prohibited under the laws is to

be carried on only outside the United States and its possessions or de-
pendencies.

'

'

The specific questions which you ask me in your letter are :
—

1. Have I approved corporation purposes which are contrary to law?
2. If not, shall I hand to the Secretary of the Commonwealth these

articles of organization ?

3. If I have approved articles of organization contrary to the law,
and it appears that corporate existence begins on the filing with the
Secretary of the articles of organization, what action shall I take as

regards these articles of organization?

1. The main purpose of the proposed corporation, as described in

the articles of organization, is "to carry on the business of hotel and
innkeepers." All the other purposes are obviously intended, from
the context, to be exercised in connection therewith. To carry on the
business of "wine and liquor dealers," more particularly in relation

to the general business of an hotel or innkeeper, is not, in my opinion,

a lawful purpose for which a corporation may be organized in this

Commonwealth.
The ordinary meaning attaching to the words "the business of wine

and liquor dealers," without limiting or qualifying adjectives in rela-

tion to them, is not that of dealers in non-intoxicating beverages alone.

The words in their natural use have not so limited a meaning but at

least include, if, indeed, they do not invariably mean solely, dealers

in intoxicating wines and liquors. All the modes of business which a

"dealer" in such intoxicating beverages commonly carries on are made
specifically unlawful by statute in this Commonwealth.

There is nothing in the articles of organization concerning the pur-
poses of the proposed corporation which tends so to qualify or limit

the words "the business of wine and liquor dealers" as to bring the

proposed power within any of the existing exceptions to the illegality

under our laws of dealing in wines and liquors. It is possible that

under some circumstances a corporation might be organized for the

purpose of carrying on the business of wine and liquor dealers, where,

by a proper use of words in the articles of organization, it was made
plain that the power given in this respect was so limited as to authorize

the doing of nothing contrary to the laws of the State of incorporation

or to those of any place where the corporation might seek to do business.

I answer your first question in the affirmative.

2. As to your second question, inasmuch as your approval has been
given to articles of organization containing an illegal purpose, you
are not required to perform any further duty in regard to such articles,

now that they have been returned to you by the Secretary.

3. As to your third question: G. L., c. 156, § 11, is as follows:—
"The articles of organization, the agreement of association, and the

record of the first meeting of the incorporators, including the by-laws,

shall be submitted to the commissioner, who shall examine them and
who may require such amendment thereof or such additional informa-

tion as he deems necessary. If he finds that the provisions of law
relative to the organization of the corporation have been complied

with, he shall endorse his approval on the articles. Thereupon, the
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articles shall, upon payment of the fee provided by section fifty-three,

be filed in the office of the state secretary, who shall cause them and
the endorsement thereon to be recorded."

G. L.„ c. 156, § 12, is, in part, as follows:—
"Upon the approval and filing as above provided of the articles

of organization of a corporation organized under general laws, the state

secretary shall issue a certificate of incorporation in the following

form

:

If such corporation is organized with capital stock without par value,

the form of said certificate may be modified to conform thereto.

The state secretary shall sign the certificate of incorporation and
cause the great seal of the commonwealth to be thereto affixed, and
such certificate shall have the force and effect of a special charter.

The existence of every corporation organized under general laws shall

begin upon the filing of the articles of organization in the office of the

state secretary. The state secretary shall also cause a record of the

certificate of incorporation to be made, and such certificate, or such
record, or a certified copy thereof, shall be conclusive evidence of the

existence of such corporation."

Although section 12 states that "the organization of every corpora-

tion organized under general laws shall begin upon the filing of the

articles of organization in the office of the state secretary," it does not
follow that a body organized for an illegal purpose, among others,

gains a corporate existence by the apparent performance of the acts

required by the law as preliminary to incorporation. Where pur-

poses are illegal a body has not been organized under general laws
into a corporation, within the meaning of sections 6 and 12, and the

act of filing articles with the Secretary, even when the articles have
been approved by you, does not give corporate life to the body nor
fix the date upon which its existence begins, more particularly in the

absence of a certificate of incorporation.

I am not advised that the subscribers of the articles of agreement
under consideration intend to attempt to exercise corporate powers
without the certificate of incorporation which has been refused them. It

rather appears from the letter of the Secretary to you of November 4th

that they do not intend so to do, but, rather, plan to seek to incor-

porate under new articles which shall not contain mention of an illegal

purpose. I am of the opinion that at the present time you are not

required to take any action relative to the articles of organization.

Very truly yours,

Jay R. Benton, Attorney General.
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REPORTS UPON ORDERS OF THE LEGISLATURE.
Report of the Attorney General in Relation to Damages for the

Taking of Land in Quincy formerly owned by Samuel F.
Newcomb, and for the Taking of Land in Woburn formerly
owned by Phillip H. Doherty.

Eminent Domain— Compensation by Act of the Legislature after
Claims were barred by Statutory Limitation— Amount for
Damages sustained.

The existence of a moral obligation to compensate for real estate taken
by eminent domain, when remedy in the courts is barred by pas-
sage of time, is for the reasonable determination of the Legislature.

The value of real property taken by eminent domain may be affected

by its peculiar adaptation to a form of business previously con-

ducted thereon, although the value of the business, as such, cannot
be used as a measure of the damages resulting from such taking.

The peculiar adaptability of a lot of land, taken by eminent domain,
for a particular form of business, coupled with the fact that such
adaptability was generally known to persons engaged in the real

estate business at the time of such taking, is some evidence of

the greater market value of such lot in comparison with other lots

in its neighborhood of a similar character but without such peculiar

adaptability.

Dec. 7, 1925.

The Attorney General was requested, by an order adopted by both
houses of the Legislature, on March 17, 1925, to investigate and to

report to the next annual session of the General Court upon the two
matters referred to in such order, which reads as follows :

—
"Ordered, That the Attorney General is hereby requested to inves-

tigate, and to report to the next annual session of the General Court,
the following matters :

—
(1) The subject-matter of House Document 442 of the current ses-

sion, and to ascertain the amount of additional damages, if any, which
should be allowed and paid by the Commonwealth for the taking of

certain lands.

(2) The subject-matter of House Document 611 of the current ses-

sion, more particularly to determine the amount of the damages, if

any, which should be paid to Philip H. Doherty, of Woburn, as a

result of the taking of certain lands by the Department of Public

Works, and upon determining the amount of said damages, if any,,

to ascertain whether or not the city of Woburn will agree to assume
and pay the same."

House Document 442, referred to in the above order, is as follows :
—

"Resolve extending the Time within which Awards for Damages may,

be contested in Connection with the Taking by the Commonwealth
of Certain Land along Hayward's Creek in the City of Quincy.

Resolved, That, the commonwealth having taken by eminent domain
on March twenty-first, nineteen hundred and seventeen, certain land
and buildings situated on East Howard street in the city of Quincy
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bordering on Hayward's Creek, and formerly owned by Samuel F.
Newcomb and later awarded damages for such taking, and certain
parties whose rights were prejudiced by such awards having failed

without fault of their own to appeal therefrom within the period
provided by law, a further period of one year from the date this re-

solve takes effect is hereby granted for appealing from said awards."

House Document 611, referred to in the above order, is as follows :
—

"An Act authorizing Philip H. Doherty to Bring Action against the
Commonwealth for Certain Lands taken by Eminent Domain.

Philip H. Doherty of Woburn is hereby authorized to bring suit

against the commonwealth for damages for the taking of land on behalf
of the commonwealth by the metropolitan district commission for high-
way purposes in nineteen hundred and twenty-one, notwithstanding the
provisions of section five of chapter two hundred and fifty-eight of
the General Laws."

The Attorney General, in compliance with the foregoing order, has
investigated the matters therein referred to, and respectfully reports
'thereon as follows:—
(1) Matter of House Document 442.— Land formerly owned by Sam-

uel F. Newcomb on East Howard Street, Quincy.

The lot of land in question is a rectangular parcel on East Howard
Street, Quincy, near Hayward's Creek. It has a frontage of about
sixty-four feet on East Howard Street, and a depth of about fifty-four

feet. It contains two thousand, nine hundred and ninety-eight square
feet. The soil and slope are of such a character that the whole lot

could be built upon. It had on it at the time of the taking a wooden,
one and one-half story building with a basement, used by the owner
as a grocery store and lunch room, carried on by the two male heirs

of Samuel F. Newcomb, the former owner of the property, for the

benefit of the three heirs. The building was about seventy years old,

with an ell about forty years old. It was well built, in good condition,

adapted to the business which was carried on in it, and capable of

use for a much larger volume of trade.

The owner of the land and building taken was Amey F. Newcomb,
one of the three heirs of the late Samuel F. Newcomb, former owner.

Herbert H. Newcomb and Arthur W. Newcomb, the other children and
heirs of Samuel F. Newcomb, had conveyed their interests to her. The
land was subject to a mortgage of $200 to the Quincy Savings Bank.
The land was taken by the Commission on Waterways and Public

Lands by eminent domain, under St. 1911, c. 748, on March 16, 1917.
• An award was subsequently made to the owner hy the Commission
of $1,159.76. This was on a basis of $359 for the land, figured at

about 12% cents a foot on the land, and $800 on the building. This

award was not accepted by the owner, who employed an attorney

at law to bring a petition for damages on her behalf against the Com-
monwealth. The attorney failed to bring the petition seasonably, and
the owner finds that the statutory period in which the petition might
have been brought has expired and that she is without remedy, although

without fault on her part.

The mortgagee, the Quincy Savings Bank, also failed to bring a

petition for damages seasonably, but has, notwithstanding, been paid
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by the Commonwealth $274.73, the amount of the mortgage and in-

terest, by virtue of a resolve of the Legislature, Kesolves of 1923.
chapter 29.

The Newcomb parcel was assessed in 1916 for $1,500. It appears
that in making settlements in relation to other parcels of land in the
vicinity the assessment values of the city of Quincy have been in-

variably treated as much too low by the Commission, settlements rang-
ing from 72 to 235% in excess of such valuations. Two real estate

experts in the employ of the Commission valued the Newcomb property
for it, shortly after the taking, and reported values of $2,000 and $1,800,
respectively.

A hearing was held by this office, at which the owner was represented
by her two brothers, who made statements regarding the value of

the land and introduced experts who also gave their opinions as to

value. The Department of Public "Works, as the successor of the Com-
mission on Waterways and Public Lands, was represented at the hear-
ing.

Herbert H. Newcomb and his brother Arthur, brothers of the owner,
both of whom have lived in Quincy for many years and have had
some knowledge of values of land in the vicinity and of amounts paid
for various parcels, stated that in their opinion the fair market value
of the parcel, as a whole, including land and building, was $8,500.

Alfred N. LaBrecque, of Quincy, and William E. Harvey, also of

Quincy
z
having an expert knowledge of land in the vicinity, stated

that in their opinion the fair market value of the land and building

at the time of the taking was somewhat more than $8,500, and that

$8,500 would be a low valuation.

While the value of the business carried on in the building cannot
be used in determining the damages caused by the taking, under the

law applicable to the statute of 1911, chapter 748,— it appeared that

the owners made a net annual profit before the taking, from the busi-

ness carried on in the store or building, of about $3,000— yet the

value of the property may be affected, and in this instance was af-

fected, by its adaptation to the business which was carried on there.

The building was the only store of its kind for a long distance in

either direction on the street. The lot was situated in close proximity

to industrial plants whose employees patronized places of the charac-

ter of this store. The numbers of such employees were increasing

rapidly even before the date of the taking, and the market value of

this particular lot was enhanced by its availability for the purposes

for which the building was adapted, and could be further adapted

with the increasing demands of customers, which might easily have

been anticipated by buyers of real estate at and before the time of

the taking. For this reason the parcel of land owned by Miss New-
comb had a market value in excess of that which appertained at that

time to unoccupied or more distant pieces of land in the same general

locality. Taking into consideration all the known facts relative to the

land belonging to Amey F. Newcomb, formerly owned by Samuel F.

Newcomb, if the Legislature determines that there is a moral obliga-

tion upon the Commonwealth to pay the owner of this land, I am of

the opinion that, in addition to the sum of $1,159.76 awarded by the

Commission, the further sum of $2,840.24 should be paid as damages
for the taking of the parcel of land, less $274.73 which has already been
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paid to the Quincy Savings Bank, which held a mortgage for a like

amount, including interest thereon; and that accordingly, as no money
has been paid to the owner heretofore, the sum of $3,725.27 should be
allowed and paid by the Commonwealth as damages for the taking
of the land and building in question.

If the owner had recovered damages for the taking of her land and
building as a result of a judgment obtained upon a petition brought
in the Superior Court, she would have been entitled to interest at

four per cent on the amount so recovered from the date of the taking,

in this instance March 16, 1917. (G. L., c. 79, § 37.) Whether under
all the circumstances relative to the taking of the Newcomb land there
is a moral obligation upon the Commonwealth to pay interest upon
the sum of $3,725.27, which I have found to be the amount of Miss
Newcomb 's damages, is a matter for the determination of the Legis-

lature, and one upon which I am not required to make a finding or

give an opinion under the terms of the foregoing order.

(2) Matter of House Document 611.— Land formerly owned by Philip
H. Doherty of Woburn.

This land was taken from Mr. Doherty for the purposes of State

highway alteration and construction in Woburn by the Department of

Public Works, by a taking under the provisions of G. L., c. 79, recorded
in the registry of deeds of Middlesex County at Cambridge, on July
16, 1921. An award of $200 was made him. Mr. Doherty was not
satisfied with this award and employed an attorney, who brought a peti-

tion on his behalf in the Superior Court against the city of Woburn,
within whose boundaries the premises were situated, to recover damages.
An agreement to indemnify the Commonwealth against all claims and
demands for damages sustained by any person whose property should

be taken by the Commonwealth for the foregoing purposes had been
made by the city of Woburn on June 13, 1921.

In the Superior Court, on demurrer to the petition against the city

of Woburn, made upon the ground that the land owner's right to

recover damages lay against the Commonwealth alone and not against

the city, the demurrer was sustained and judgment was entered for the

defendant city in 1923. It was then too late for Mr. Doherty to bring

a petition for damages against the Commonwealth, the time within

which such petition can be brought being limited, by G. L., c. 79, § 16,

to one year from the time when the right to damages accrued— in

this instance July 16, 1922— and he was consequently left without

further recourse to the courts for an assessment of damages.
The land in question consists of three parcels, referred to, respectively,

as Nos. 3, 5 and 6.

No. 3 is a triangular piece of unused land, containing about 11,930

square feet, separated from the rest of the Doherty land by an old

way or road on its northerly side. It was bounded on its easterly

side by Lexington Street, and on the third side by the old highway
layout of Cambridge Street. A part of this triangle was incorporated

in the actual roadway of the new layout of Cambridge Street, and the

remainder, about 5,000 square feet, furnishes an open area, triangular

in shape, on the easterly side of the new highway at the junction of

Cambridge and Lexington Streets and the old way or road referred

to above.

No. 5 is a small triangular piece containing about 208 square feet
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to the west of No. 3, near the southerly boundary of the Doherty
land.

No. 6 is an irregular shaped piece of land running along and near

the southwesterly boundary of the Doherty land, containing about

22,500 square feet.

The main Doherty lot from which these parcels were taken is a large

one, having a dwelling house fronting on Lexington Street, and consists

in the main of land suitable for pasturage and some cultivation.

An investigation was made to ascertain the market value of the land

at the time of the taking, and a hearing Avas held at which Mr. Doherty
stated his opinion to be that the triangular lot, No. 3, was at the time

of the taking worth $6,000, that parcel No. 5 was of no value, and
that parcel No. 6 had a value of $1,000. Two real estate experts ap-

pearing for Mr. Doherty stated that in their opinion the' values were
greater than those given by Mr. Doherty, and that lot No. 3 was
worth at least $7,000 in 1921, and lot No. 6 $2,000. The land within

the triangle, parcel No. 3, which was unimproved, had been assessed

for three years preceding the taking at the sum of $10, or at the rate

of about one-eleventh of a cent a foot; and the land of which parcels

Nos. 5 and 6 were a part, the main Doherty lot, had been assessed at

the rate of about one-third of a cent a foot. It is a fact that assessed

valuations in the vicinity prior to 1922 were low as compared to

market values, and these assessments afford no real standard of com-

parison in determining the market value of the Doherty parcels in

1921. The assessment of $10 on lot No. 3, unimproved land, was merely

nominal in character.

The damage to the remaining land of Mr. Doherty by change of

grade, destruction of a portion of a stone wall and damage to trees was

very slight ; it suffered no diminution in value as a result of the taking.

The reason for the high value assigned to the triangular piece, lot

No. 3, was based upon its situation at the junction of two streets, its

bordering before the taking on the old location of the main highway,

Cambridge Street, which even then was being increasingly used by

automobiles, and the unusual adaptability of the lot for the purposes of

an automobile service station. While it is true that the new location of

the main highway through the westerly part of lot No. 3 has increased

and emphasized the desirability of the use of the land for such a

purpose, nevertheless, it is a fact that the situation of this lot in 1921

was such that it had a market value far in excess of the rest of the

Doherty land. Its situation for the purposes of an automobile service

station was unexcelled by any other plot in the neighborhood. This

fact was known to' persons interested in real estate, and a price com-

mensurate with its peculiar value could probably have been obtained

in the open market before the taking. The petitioner was contemplating

the development of the lot for service station purposes himself im-

mediately before the taking.

I find that the fair market value of all the land taken from Philip

H. Doherty in 1921, including damage to the remaining land, was

$5,690, and that if the Legislature determines that there is a moral

obligation upon the Commonwealth to pay Mr. Doherty a sum as

damages sustained by reason of the taking referred to in House Docu-

ment 611, I am of the opinion that such sum of $5,690 should be paid

to him.
The city of Woburn, through its mayor and city council, has not
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expressed a willingness to pay any part of a sum to be appropriated
directly for the benefit of Mr. Doherty, but the city council has passed
an order, notwithstanding the veto of the mayor, that purports to

agree to indemnify the Commonwealth for the payment of any sum
which may be paid by virtue of authority given under House Docu-
ment 611. The terms of House Document 611 are such as would, if

the measure were enacted, enable Mr. Doherty to bring a new petition

for damages, and the payments by the Commonwealth to which the
order relates by reference to House Document 611 would appear to

be only such as were made in consequence of the bringing of such new
petition.

Mr. Doherty has expressed a desire to have reconveyance made to

him of that portion of lot No. 3 which has not been actually incor-

porated within the travelled limits of the new highway. This, as has
been already described, is a triangular piece on the easterly side of
the new highway at the junction of Cambridge and Lexington Streets.

It contains about 5,000 square feet, is most advantageously placed for
the purposes of an automobile service station, and on account of its

situation has today, by reason of the increased motor traffic on the
new highway, a market value at least equal to the value of the whole
of the original lot No. 3 at the time of the taking. Mr. Doherty states

that he would feel himself fully compensated by the reconveyance of
this remaining piece of land without any pecuniary award. The De-
partment of Public Works has indicated that it considers a reconveyance
as undesirable and inconsistent with the public welfare in relation to

the maintenance and use of the highway at and near the junction of

Cambridge and Lexington Streets.

As in the matter of the taking of the Newcomb land, it is proper
for me in this instance to call attention to the fact that if Philip H.
Doherty had recovered damages for the taking of his land as a result

of a judgment obtained upon a petition brought in the Superior Court,
he would have been entitled to interest at four per cent on the amount
so recovered from the date of the taking, in this instance July 16, 1921.

(G. L., c. 79, § 37.) Whether under all the circumstances relative to

the taking of Philip H. Doherty 's land there is a moral obligation upon
the Commonwealth to pay interest upon the sum of $5,690, which I

have found to be the amount of his damages, is a matter for the

determination of the Legislature and one upon which I am not re-

quired to make a finding or give an opinion under the terms of the

joint order of the Senate and House of Representatives directed to me.
Respectfully submitted,

Jay R. Benton, Attorney General.

Report of the Attorney General on the Claim op Fred T. Doer-
pholz and Others for Damages in Connection with the Re-

lease op Sewerage Water prom the Belchertown State School
Sewage Disposal Beds.

Belchertown State School— Damage to Cattle of Adjoining Owners
~by Reason of Pollution of a Brook.

On certain facts found, the Commonwealth may be said to be responsi-

ble for damage caused to property of one whose lands adjoin its

lands.
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The Commonwealth is not so responsible for certain other damage to

such property which cannot be attributed to acts of misfeasance
or non-feasance on the part of the sovereign or its officials.

Dec. 10, 1925.

This matter came before the last session of the Legislature on a peti-

tion of Fred T. and Mabel M. Doerpholz and Wladyslaw and Stella

Pinski, asking for damages by reason of sewerage water escaping into

a brook from the disposal beds on the grounds of the Belchertown State

School. The matter was referred to me under the terms of the resolve.

I designated Assistant Attorney General James H. Devlin to make an
investigation. A hearing was held, at which the parties were present

and testified. A thorough investigation was made and information
sought from all proper and available sources.

Taking the claim of the petitioners literally, as printed in House
Document No. 475, it is for damages by reason of sewerage water escap-

ing and released from the sewerage disposal beds, or which may escape

or be released from said beds, as now maintained. As a matter of fact,

the damage complained of occurred principally during the summer of

1923, at which time the sewerage disposal beds had not been put into

use. However, from all the facts it appears that the brook had been
contaminated prior to the time the disposal beds were put into use,

and, that being the case, I make the following findings and recommen-
dations.

I find as a fact that the filter beds were put into use on October

13, 1923, that they have been operated since without interruption,

and that there has been no further contamination of the brook by the

State institution. I also find as a fact, based on the records of the State

Department of Public Health showing results of analyses of sewage
(settled sewage and effluent taken at least once a month since Novem-
ber, 1923), that since the operation of the filter beds the effluent has

been purified to a high degree, and that no damage could have been

caused to anyone due to sewage from the State institution after the

filter beds were put in operation.

I find, however, that prior to October 13, 1923, and beginning sub-

stantially in October, 1922, sewage from the Belchertown State School

did discharge directly into a brook which ran through the school prop-

erty, and also through the farms of the petitioners. I find specifically

as follows:—
On October 25, 1922, 17 employees began to live at the main group

of buildings. From this time until October 13, 1923, the sewage from
the main group discharged into the brook running through the property.

November, 1922, found 228 patients and 40 employees at the main
group.

March 31, 1923, found 302 patients and 73 employees at the main
group.
May 24, 1923, the sewage from the Farm Colony buildings was

turned into the main sewerage line, which discharged into the brook.

June, 1923, the population increased to 400 patients and 96 employees.

On October 12, 1923, there were 479 patients and 96 employees at

the main group.
On October 13, 1923, the discharge of sewage into the brook was

stopped and the filter beds put into operation, since which time they
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have operated without interruption, and there has been no further con-
tamination to the brook by sewage.

There is no doubt, therefore, that in 1923 this brook was badly pol-

luted, from a water supply standpoint, on account of this sewage. It

is for the year 1923 that the petitioners really intend to claim damages.
The claim of each petitioner is substantially the same. Each claim is

double headed and somewhat contradictory. Each petitioner claims

a substantial loss in that his cows would not drink the water, and that

they had to be brought out of the pastures to wells and places other
than the brook. The petitioners had no books or accounts in sub-

stantiating their claim, but testified that the milk supply fell off about
fifty per cent for the spring, summer and fall of 1923. I find that
their contention that the cows refused to drink this water over a long
space of time in 1923, and that their milk supply substantially de-

creasedj is borne out by the facts. Each petitioner, however, has an-

other item of damage, somewhat inconsistent. While their first claim
is for damages because the cows would not drink the<water, their second
claim is based on the theory that certain cows did drink it and were
thereby injured. Each petitioner claims that by reason of this pol-

luted water a valuable cow aborted. I find no evidence to substantiate

this claim as one properly chargeable to the State institution. While
the brook was polluted by the school with house sewage, such pollution

produces the germ known as colon bacilli, and there is no testimony
that such germ can be the cause of abortion in a cow. On the contrary,

all expert testimony that I have been able to gather shows that the

abortion germ is a different and a specific one, and no analysis of this

brook water has disclosed its presence in 1923. And if it were present,

it must have come from some other premises than those of the Com-
monwealth, because it is not found in house sewage. This brook was
polluted before the State institution was put there, and drainage from
other premises had been going into it.

The petitioners introduced some vague testimony as to the deprecia-

tion in value of their farms. I find no depreciation in value due to

any act or fault of the institution. The filter beds are working properly,

the effluent from them shows a high degree of purification, and the

institution is not now polluting the brook.

The petitioners Mr. and Mrs. Doerpholz testified that to the best

of their estimation they lost thirty quarts of milk a day for nine months.
Taking their outside figure of 8% cents a quart, and figuring a month
as thirty-one days, their damage would amount to $711.00.
The petitioners Mr. and Mrs. Pinski testified that their milk supply

was gradually reduced in 1923 from eighty quarts a day to forty in

July and during the summer, rising to sixty in the fall. That would
average a loss of thirty quarts for both summer and fall, and while
no figures were given for the spring, it is perhaps fair to assume that

their loss for the spring months would also so average, as the pollution

existed then. On this computation, the Pinski damage is $711.00.

I find by investigation that there have been awards to three other

persons by the Legislature of 1924, namely, Henry M. Lamson, Kod-
erick L. Weston and Joseph Soja. These awards have been accepted
and the amounts paid. Outside of the petitioners in this matter and
the three persons referred to above, I do not find that there are any
other claims for damage presented, or any possible ones. There is one



P.D. 12. 173
other piece of property adjoining the land of one Soja and within
the former polluted area through which this brook runs for a distance
of one hundred and ninety feet. The man who owned it, up to a few
months ago, never made a claim, and presumably has none. Of course,
the present owner has no claim.

I therefore recommend that the petitioners Fred T. and Mabel M.
Doerpholz be awarded the sum of $711.00 as damages, and that the
petitioners Wladyslaw and Stella Pinski also be awarded the sum of
$711.00 as damages, for such pollution of the brook referred Jo as was
caused by sewage from the Belchertown State School.

Eespectfully submitted,
Jay R. Benton, Attorney General.
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OPINION UPON APPLICATION OF CHARLES F.

WEED AND OTHERS FOR LEAVE TO FILE IN-
FORMATION IN THE NAME OF THE ATTORNEY
GENERAL IN THE MATTER OF THE COTTAGE
FARM BRIDGE.

Information in the Name of the Attorney General— Cottage Farm
Bridge.

An information for the protection of public rights should only be
filed with an eye singly to the public welfare.

The exercise of that right has been confided to the discretion of the

Attorney General.

In an information against the Metropolitan District Commission, the

Attorney General would also have to act as attorney for the Com-
mission.

Such information, for that reason, should not be filed if there is any
other remedy.

The fact that the Legislature will convene within a week and can take
action is sufficient reason for not filing such an information.

The Legislature intended to empower the Commission to fill in part
of the Charles Kiver in the process of constructing Cottage Farm
Bridge.

Dec. 31, 1925.

This was an application signed by Charles F. Weed and others re-

questing the Attorney General's permission to begin in his name some
suit or proceeding against the Metropolitan District Commission, here-

inafter called the Commission, to prevent the Commission from filling

in the Charles River, in the process of constructing the Cottage Farm
Bridge, so as to narrow the river at that site to approximately 170 feet.

The authority to construct the bridge is contained in St. 1921, c. 497,

as amended by St. 1924, c. 416.

Two public hearings on the question of granting the permission were
held by me, of each of which ample notice was given, and at each- of

which evidence was presented and arguments heard. Two petitions were
received by me urging me not to permit the use of my name in such
suit in order that the construction of the bridge might not be delayed.

It developed at the second hearing before me that in 1924 hearings
were held by the committee on ways and means and the committee on
metropolitan affairs with respect to a bill amending the act of 1921,

which was subsequently enacted (St. 1924, c. 416), and that at these

hearings plans were presented showing clearly that the river would
be narrowed in the course of constructing the bridge to approximately
170 feet, and that the existing opening in the river was only approxi-

mately 80 feet. The identical plans shown to each of these legislative

committees were submitted to me at the second public hearing. It also

appeared that the question of filling the river so as to narrow it to

170 feet at that point was discussed at great length at each of these

legislative hearings, and it was made clear that the Commission pro-

posed so to fill in the river. It further appeared that one of the peti-

tioners, a member of the Legislature, filed a bill with the 1925 Legis-

lature which, if enacted, would specifically prohibit the filling in of
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the river at the site of the Cottage Farm Bridge, and that the legis-

lative committee to which the bill was referred reported "leave to with-

draw." The petitioner did not see fit to attempt on the floor of the

House to substitute the bill for the committee's adverse report.

At the outset, I deem it advisable to point out that the Attorney
General, in determining the application for the use of his name, should
not consider the questions whether the proposed bridge is in the best

location, the amount of the appropriation for the bridge, whether it

is possible to build a bridge within the appropriation, the solution of

the bridge problem, the type of the bridge, or similar questions which
were brought to his attention at the public hearings.

The right to institute proceedings of the character here sought for the

protection of public rights is one which should be used with an eye
singly to the public welfare. The exercise of that right has been con-

fided to the discretion of the Attorney General. The petitioners seek

to have a proceeding instituted in the courts, in the name of the At-
torney General, against the Commission. In such suit the Attorney
General would be the plaintiff and would be in full charge of the

case against the Commission. But G. L., c. 12, § 3, provides, in part

:

"The attorney general shall appear for the commonwealth and for

state departments, officers and commissions in all suits and other

civil proceedings in which the commonwealth is a party or interested,

or in which the official acts and doings of said departments, officers

and commissions are called in question, in all the courts of the com-
monwealth . . . All such suits and proceedings shall be prosecuted or

defended by him or under his direction. . . . All legal services re-

quired by such departments, officers, commissions ... in matters relat-

ing to their official duties shall, except as otherwise provided, be
rendered by the attorney general or under his direction."

Under the provisions of that act, therefore, the Attorney General,

having instituted a suit against the Commission, would be compelled
to appear for the Commission, file an answer in its behalf, defend it,

and render it all legal services required by it. The Attorney General
would thus at the same time be the plaintiff, attorney for the plaintiff

and attorney for the defendant. This, in and of itself, presents a
serious difficulty in permitting the use of his name in a suit against

said Commission. If, however, public rights were affected and the

public welfare demanded such action, it would not, in my opinion,

present an insurmountable difficulty, provided no relief and no remedy
could be obtained but at the hands of the court. But there is another
remedy and another mode of relief. The Legislature will convene in

less than a week. The Commission derives its power from the Legis-

lature, and if the Commission is threatening to act outside the scope

of its power, speedy and decisive relief can be obtained at the hands
of the General Court. The chairman of the Commission stated at the

public hearing before me that it would be impossible to prepare all

of the details so as to be ready to sign a contract for the construction

of the bridge before February. The petitioners, therefore, have ap-

proximately a month, and perhaps a longer period, within which to

obtain relief at the hands of the Legislature if the Commission is usurp-

ing power.
Under these circumstances I am of the opinion that for the fore-
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going reasons alone I should not permit suit to be instituted in my
name against the Commission, and should remit the petitioners to

their remedy at the hands of the Legislature.

But there are other impelling reasons. St. 1921, c. 497, authorized
and directed the Commission to construct four bridges, one of which
was the Cottage Farm Bridge. This act was amended by St. 1924,

c. 416, which affected the Cottage Farm Bridge alone. It is manifest
that in the construction of any bridge dredging or filling may be
necessary, and the river may have to be widened or narrowed at the

site of construction. This has been the usual practice. The other three

bridges authorized by the act have either been completed or are in

process of construction. At the River Street Bridge the river was
narrowed 131 feet; at the Western Avenue Bridge the river was nar-

rowed 68 feet; at the Arsenal Street Bridge the river was widened
1 foot; at the North Beacon Street Bridge, built under another sim-

ilar actj the river was narrowed 113 feet ; at the Larz Anderson Bridge,

built under another act, the river was widened 17 feet. The amount
of the widening or of the narrowing of the river necessarily depends
upon all the problems arising in the specific situation.

In considering St. 1924, c. 416, the committees on ways and means
and on metropolitan affairs had before them the plans calling for a

narrowing of the river by a fill on each side to approximately 170
feet. The question of the fill was discussed and considered at length.

With that question specifically before them chapter 416 was enacted.

The act provides :
—

"The commission may construct and thereafter shall maintain and
renew without expense to the railroad company an underpass of suitable

width and headroom under said new location on the southerly side of

said Charles River Basin in connection with a proposed shore drive

along said basin.

The commission may at its own risk and expense loam the portions

of said new location which the railroad company may not require from
time to time for the tracks and appurtenances of said branch and main-
tain plants and shrubs in such portions."

The underpass, the proposed shore drive along the basin, the loaming
and the maintaining of plants and shrubs fit in exactly with the plans

submitted to the legislative committees and with the fill then and now
proposed. It seems clear to me that the Legislature intended to

authorize the Commission to make the proposed fill if the Commission
finally deemed that advisable, but, for obvious reasons, did not bind

the Commission to the proposed plan. Moreover, the Legislature of

1925, when specifically requested to prohibit the fill; refused to do so.

That being so, I do not deem it advisable to seek to prevent the Com-
mission from exercising a power which, in my opinion, the Legislature

intended it to have. If my view is incorrect, if the Legislature did

not intend to confer this power, the remedy is simple. The Legislature

about to convene can prohibit the proposed action.

I am not unmindful of the rule of law that the fact that specific plans

and suggestions were considered by the legislative committees might

not be admissible in evidence in court where the construction of the

statute was involved. Boston & Providence B.B. Corpn. v. Midland
B.B. Co., 1 Gray, 340. But that rule of law does not bind me in exer-
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cising my discretion whether I ought to permit a suit to be instituted.

In the exercise of that discretion I cannot close my eyes to the actual

facts.

The question of the Cottage Farm Bridge has been before the Gen-
eral Court at various times over a period of years. The agitation with
respect to its. location has been widespread and conspicuously in the

public eye. The Legislature by various acts has undertaken to deal

with the problem. To throw the question into the courts at this time

might mean great delay before the question is finally determined. The
remedy by applying to the Legislature is direct, simple, speedy and
effective. Taking everything into consideration, I am of the opinion

that in the exercise of my discretion I ought not to permit suit to be

instituted in my name against the Metropolitan District Commission.
Jay R. Benton, Attorney General.

William D. Turner, for the Relators.
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RULES OF PRACTICE
In Interstate Rendition.

Every application to the Governor for a requisition upon the executive

authority of any other State or Territory, for the delivery up and return of

any offender who has fled from the justice of this Commonwealth, must be made
by the district or prosecuting attorney for the county or district in which the

offence was committed, and must be in duplicate original papers, or certified

copies thereof.

The following must appear by the certificate of the district or prosecuting

attorney :
—

(a) The full name of the person for whom extradition is asked, together with

the name of the agent proposed, to be properly spelled.

(6) That, in his opinion, the ends of public justice require that the alleged

criminal be brought to this Commonwealth for trial, at the public expense.

(c) That he believes he has sufficient evidence to secure the conviction of

the fugitive.

(d) That the person named as agent is a proper person, and that he has no
private interest in the arrest of the fugitive.

(e) If there has been any former application for a requisition for the same
person growing out of the same transaction, it must be so stated, with an
explanation of the reasons for a second request, together with the date of such

application, as near as may be.

(/) If the fugitive is known to be under either civil or criminal arrest in the

State or Territory to which he is alleged to have fled, the fact of such arrest

and the nature of the proceedings on which it is based must be stated.

(g) That the application is not made for the purpose of enforcing the collec-

tion of a debt, or for any private purpose whatever; and that, if the requi-

sition applied for be granted, the criminal proceedings shall not be used for any
of said objects.

(h) The nature of the crime charged, with a reference, when practicable,

to the particular statute defining and punishing the same.

(i) If the offence charged is not of recent occurrence, a satisfactory reason

must be given for the delay in making the application.

1. In all cases of fraud, false pretences, embezzlement or forgery, when made
a crime by the common law, or any penal code or statute, the affidavit of the

principal complaining witness or informant that the application is made in good
faith, for the sole purpose of punishing the accused, and that he does not desire

or expect to use the prosecution for the purpose of collecting a debt, or for

any private purpose, and will not directly or indirectly use the same for any
of said purposes, shall be required, or a sufficient reason given for the absence
of such affidavit.

2. Proof by affidavit of facts and circumstances satisfying the Executive that

the alleged criminal has fled from the justice of the State, and is in the State

on whose Executive the demand is requested to be made, must be given. The
fact that the alleged criminal was in the State where the alleged crime was
committed at the time of the commission thereof, and is found in the State

upon which the requisition was made, shall be sufficient evidence, in the absence

of other proof, that he is a fugitive from justice.

3. If an indictment has been found, certified copies, in duplicate, must accom-
pany the application.

4. If an indictment has not been found by a grand jury, the facts and cir-

cumstances showing the commission of the crime charged, and that the accused

perpetrated the same, must be shown by affidavits taken before a magistrate.

(A notary public is not a magistrate within the meaning of the statutes.) It

must also be shown that a complaint has been made, copies of which must
accompany the requisition, such complaint to be accompanied by affidavits to
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the facts constituting the offence charged by persons having actual knowledge
thereof, and that a warrant has been issued, and duplicate certified copies of

the same, together with the returns thereto, if any, must be furnished upon an
application.

5. The official character of the officer taking the affidavits or depositions, and
of the officer who issued the warrant, must be duly certified.

6. Upon the renewal of an application,— for example, on the ground that

the fugitive has fled to another State, not having been found in the State on
which the first was granted,— new or certified copies of papers, in conformity
with the above rules, must be furnished.

7. In the case of any person who has been convicted of any crime, and escapes

after conviction, or while serving his sentence, the application may be made by
the jailer, sheriff, or other officer having him in custody, and shall be accom-
panied by certified copies of the indictment or information, record of conviction

and sentence upon which the person is held, with the affidavit of such person
having him in custody, showing such escape, with the circumstances attending

the same.

8. No requisition will be made for the extradition of any fugitive except
in compliance with these rules.


