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Notice of Expiration of Emergency Regulation

There are no Notices of Expiration on this Massachusetts Register.

Emergency Regulations

101 CMR Executive Office of Health and Human Services

204.00 Rates of Payment to Resident Care Facilities - Re-file 83

130 CMR Division of Medical Assistance

630.000 Home- and Community-based Services Waiver Services 85

Revises regulations for Acquired Brain Injury (ABI), which are being

renamed Home- and Community-based Services (HCBS) waiver

regulations.  Incorporates two new Money Follows the Person (MFP)

waivers which provides home- and community-based waiver services to

individuals transitioning from medical facilities to the community, enabling

them to reside safely in the community.

801 CMR Executive Office for Administration and Finance

4.00 Rates 87

Amends parking fees at five locations charged by the Department of

Conservation and Recreation for out-of-state residents.   Implements this

pilot program on an emergency basis, in time for the start of the recreation

season.

957 CMR Center for Health Information and Analysis

3.00 Assessment on Certain Health Care Providers and Surcharge Payors - Refile 89

Permanent Regulations

107 CMR Massachusetts Rehabilitation Commission

13.00 Personal Care Assistance Program 91

Rescinds regulation.

114 CMR Division of Health Care Finance and Policy

114.2
4.00 Rates of Payment to Resident Care Facilities - Compliance 93
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114.5
16.00 Employer Fair Share Contribution 95

Repeals regulation.

17.00 Employer Surcharge for State Funded Health Costs 97

Repeals regulation.

18.00 Health Insurance Responsibility Disclosure 99

Repeals regulation.

114.6
3.00 Student Health Insurance Program 101

Repeals regulation.

115 CMR Department of Developmental Services

5.00 Standards to Promote Dignity 103

Establishes procedures and highest practicable professional standards for

the treatment of persons with intellectual disability receiving departmental

supports and describes procedures for the use of behavior modification

strategies determined to be the least restrictive or least intrusive that pose

no significant risk of harm to department clients.  Removes as permissible

interventions procedures involving significant physical exercise,

application of unpleasant sensory stimuli such as load noises, bad

tastes/odors, or stimuli eliciting a startle response, and temporary meal

delay.

205 CMR Massachusetts Gaming Commission

102.00 Construction and Application 105

Provides some of the framework that governs the regulations of the

Commission as a whole.  Includes new definitions for terms contained in

the Commission's new RFA-2 related regulations, addition of a variance

provision, a “matters not provided for” section, and a section governing

legal challenges based solely on an applicant's failure to adhere to one or

more provisions of 205 CMR 102.00 through 128.00.

103.00 Access to and Confidentiality of Commission Records 107

Governs, in conjunction with the Massachusetts Public Records Law, the

manner in which records in the Commission's possession are processed for

purposes of public disclosure.  Improves the clarity and readability and

helps to ensure that documents are properly designated as confidential

information as appropriate and that requests for public records are

processed consistent with M.G.L. c. 66.
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104.00 Delegation of Authority 109

Governs delegation of authority by the commission and the chair to staff

and others.  The amendments are solely administrative in nature and

intended to broaden the scope of the chapter to include the commission's

new RFA-2 related regulations.

105.00 Investigations and Enforcement Bureau 111

Governs the operations of the Investigations and Enforcement Bureau

within the commission.  The amendments are solely administrative in

nature and intended to broaden the scope of certain provisions of the

chapter to include the commission's new RFA-2 related regulations.

106.00 Information and Filings 113

Governs the manner in which certain documents are filed with the

commission.  The amendments contain administrative amendments

intended to broaden the scope of certain provisions of the chapter to

include the commission's new RFA-2 related regulations, and a reworked

section relative to a licensee's duty to report any change of address or

contact information to the commission.

107.00 Professional Practice 115

Governs the manner in which professionals may practice before the

commission.  The amendments contain largely administrative amendments

intended to broaden the scope of certain provisions of the chapter to

include the commission's new RFA-2 related regulations.

108.00 Community and Political Contributions 117

Governs the the contributions of money or other things of value by an

applicant for a gaming license including the disclosure of certain

contributions and disclosure of requests for certain contributions.  The

amendments expand the scope of the chapter to cover activities up through

the submission of the RFA-2 application, and create provisions mandating

the disclosure of certain requests received by an applicant for a gaming

license for things of substantial value.

112.00 Required Information and Applicant Cooperation 119

Governs three duties and obligations imposed upon all applicants,

licensees, and registrants:  an ability and corresponding obligation for the

commission to request additional information; a duty to cooperate with the

commission, the IEB, or its agents; and an obligation to provide truthful

information.  The amendments to this chapter are largely administrative in

nature and are intended to broaden the scope of the chapter to extend to

the commission's new RFA-2 related regulations.
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114.00 Fees 121

Governs the payment of RFA-1 related fees and the community

disbursement process.  The amendments pertain to the community

disbursement section and accomplish:  the process is extended to cover

regional planning agencies; creates an 'involuntary disbursement' process

under which a community may petition the commission for funds to study

potential impacts of a proposed gaming establishment and to negotiate a

mitigation agreement without the consent of the applicant.

115.00 Phase 1 Suitability Determination, Standards and Procedures 123

Governs the process by which the commission is to investigate and deter-

mine the suitability of an applicant.  The amendment to section 115.05,

which is in effect by emergency and now made permanent, sets out a

procedure by which a community may hold its host community election

after the execution of a host community agreement with the applicant prior

to a positive finding of suitability being issued by the commission.  This

issue relates to that which was previously part of the new 205 CMR

124.02(4).

118.00 Phase 2 Administrative Proceedings 125

Governs the process by which an RFA-2 application is to be submitted and

reviewed by the commission.  Includes provisions for a statutory public

hearing, and administrative completeness review, an application

consultation, requirement that impact studies be forwarded to certain

communities by the applicant, and review procedures.

119.00 Phase 2 Application 127

Outlines the minimum contents of the RFA-2 application for a gaming

license, establishes provisions for completion and submission of the

application, and outlines the considerations to be applied by the

commission in its evaluation of the application.

120.00 Permitting Requirements 129

Outlines the information that must be provided to the commission relative

to the MEPA and permitting/approval process as it pertains to the

construction of the proposed gaming establishment.  Also provides for the

imposition of certain conditions upon the issuance of a gaming license to

ensure completion of this process.

121.00 Licensing Fee 131

Sets out the licensing fee to be paid by a licensee for a category 1 and a

category 2 license.  Also provides for payment of other fees mandated by

M.G.L. c. 23K, § 56.
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122.00 Capital Investment 133

Governs the calculation of the capital investment in the proposed gaming

establishment and sets the minimum capital investment for a category 1

and category 2 license.  Includes provisions relative to costs that shall be

included in the calculation and those that may not be.  Includes language

governing the payment of a bond or payment of a deposit.

123.00 Host Communities 135

Clarifies the definition of a host community and provides basic guidance

relative to the host community agreement, publication of the agreement,

and forwarding of the agreement to the commission.

124.00 Host Community Election Process 137

Governs the conduct of the host community election as required pursuant

to M.G.L. c. 23K, § 15(13).  Outlines the request for the election, call for

the election, publication of the host community agreement and summary,

conduct of the election, reimbursement of the community by the applicant

of costs for the election, and post election issues.

125.00 Surrounding Communities 139

Governs the entire surrounding community process including the

determination as to which communities will be designated as surrounding

communities, the factors to be considered in making those determinations,

and the negotiation and execution of a surrounding community agreement

between the applicant and a surrounding community including a binding

arbitration process to be employed if necessary.

126.00 Impacted Live Entertainment Venues 141

Governs the impacted live entertainment venue process including the

determination as to which venues will be designated as impacted live

entertainment venues, the factors to be considered in making those

determinations, and the negotiation and execution of a mitigation

agreement between the applicant and a venue including a binding

arbitration process to be employed if necessary.

127.00 Reopening Mitigation Agreements 143

Governs the process by which a host community agreement, surrounding

community agreement, or impacted live entertainment venue agreement

may be reopened and amended.  The reasons for which an agreement may

be reopened are provided as well as a procedure for petitioning the

commission to allow an agreement to be reopened in the event that the

other party to the agreement is not agreeable to reopening it.

128.00 Form of the Gaming License 145

Outlines the contents of the actual gaming license and requires that it be

posted in a location continuously conspicuous to the public within the

gaming facility.
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130.00 Conservators 147

Governs the appointment, terms, conditions, and duties of a conservator to

a gaming establishment in the event that the existing license is revoked,

suspended, or not renewed.  The conservator would temporarily manage

the establishment in accordance with 205 CMR 130.00.

131.00 Awarding of a New Gaming License 149

Governs the process by which a new gaming would be issued in the event

that the existing license is revoked or not renewed.  Outlines the

application process including the undertaking of the RFA-1 process as well

as the imposition of certain conditions including the assumption of existing

mitigation agreements and payment of a licensing fee.

211 CMR Division of Insurance

37.00 Infertility Benefits 151

Sets forth required and optional infertility benefits and permissible and

prohibited limitations on coverage for insurers.

148.00 Registration and Reporting Requirements for Third-party Administrators 153

Provides for the registration of and reporting by third-party

administrators, including pharmacy benefit managers and other entities

with claims data, eligibility data, provider files and other information

relating to health care provided to residents of the Commonwealth and

health care provided by health care providers in the Commonwealth.  The

changes amend 211 CMR 148.00 such that its provisions are consistent

with recent changes made to M.G.L. c. 176O, § 21 pursuant to St. 2011,

c. 68, §§ 110 and 111.

149.00 Annual Comprehensive Financial Statements Pursuant to 
M.G.L. c. 176O, § 21 155

Brings 211 CMR 149.00 into compliance with M.G.L. c. 176O, § 21 as

amended by St. 2011, c. 68, §§  110 and 111 which amended the definition

of “carrier” in M.G.L. c. 176O, § 21  to exclude any entity to the extent it

offers a policy, certificate or contract that does not qualify as creditable

coverage as defined in  M.G.L. c. 111M, § 1.

154.00 Enforcement of Mental Health Parity 157

St. 2012, c. 224 gives the DOI Commissioner the authority to "implement

and enforce" relevant provisions of federal and state mental health parity

law.  211 CMR 154.00 provides the process by which the DOI will regulate

large and small group carriers'' compliance with federal and state mental

health parity laws.
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225 CMR Department of Energy Resources

14.00 Renewable Energy Portfolio Standard (Class I) 159

Makes strategic revisions to the solar carve-out portion of the renewable

energy portfolio standard class I program; and makes several other

(non-solar) revisions.

801 CMR Executive Office for Administration and Finance

54.00 Vocational School Equipment Grant Program - Compliance 161

809 CMR Bureau of Special Investigations

3.00 Investigation Procedures 163

Repeals Chapter.

4.00 Wage Reporting and Bank Matching Program 165

Repeals Chapter.

956 CMR Commonwealth Health Insurance Connector Authority

8.00 Student Health Insurance Program 167

Promulgates 956 CMR 8.00, pursuant St. 2012, c. 224 making technical

changes to regulations previously filed at 114.5 CMR 16.00.

9.00 Employer Surcharge For State Funded Health Costs 169

Promulgates 956 CMR 9.00, pursuant St. 2012, c. 224 making technical

changes to regulations previously filed at 114.5 CMR 17.00.

10.00 Health Insurance Responsibility Disclosure 171

Promulgates 956 CMR 10.00, pursuant St. 2012, c. 224 making technical

changes to regulations previously filed at 114.5 CMR 18.00.

11.00 Employer Fair Share Contribution 173

Promulgates 956 CMR 11.00, pursuant St. 2012, c. 224 making technical

changes to regulations previously filed at 114.5 CMR 18.00.

965 CMR Department of the State Auditor

4.00 Calculation of Privatization Threshold 175

Provides the steps that the Department of the State Auditor follows each

year in calculating the threshold for potential privatization contracts under

M.G.L. c. 7, § 53.
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CHAPTER
NUMBER

BILL 
NUMBER

TITLE DATE
Acts 2013

Making Appropriations for the Fiscal Year 2013 to Provide for 
Supplementing Certain Existing Appropriations and for Certain 
Other Activities and Projects.

1/23/20131 H 46

Relative to the Administration of Special State Primaries and 
Elections in the Year 2013.

2/1/20132 H 53

Making Appropriations for the Fiscal Year 2013 to Provide for 
Supplementing Certain Existing Appropriations and for Certain 
Other Activities and Projects.

2/15/20133 H 57

Authorizing the City of Springfield to Convey Certain Park Land 
and to Grant a License Agreement over Certain Park Land to 
Unifirst Corporation.

4/17/20134 H 58

Making Appropriations for the Fiscal Year 2013 to Provide for 
Supplementing Certain Existing Appropriations and for Certain 
Other Activities and Projects.

4/22/20135 H 3436

Establishing a Sick Leave Bank for Deane Smith, an Employee 
of the Department of Correction.

4/25/20136 H 2292

Establishing a Sick Leave Bank for Celia Gentile, an Employee 
of the Department of Correction.

4/25/20137 S 1753

Delaying the Implementation of a Certain Law Relative to 
Prescription Drug Dissemination.

4/30/20138 S 1778

Authorizing the Town of Milton to Issue an Additional License for 
the Sale of All Alcoholic Beverages to be Drunk on the Premises 
of a Certain Restaurant.

5/1/20139 H 3329

Establishing a Sick Leave Bank for John Gustavis, an Employee 
of the Hampshire Sheriff's Office.

5/3/201310 H 3417

Establishing a Sick Leave Bank for Steven Dupras, an Employee 
of the Department of Mental Health.

5/13/201311 S 1754

Establishing a Sick Leave Bank for Patricia Capozzoli, an 
Employee of the Department of Correction.

5/13/201312 S 1762

Establishing a Sick Leave Bank for Jacqueline Elo, an Employee 
of the Trial Court.

5/13/201313 H 2328

Authorizing the City of Malden to Convey a Sewer Easement 
Over a Portion of Certain Park Land.

5/23/201314 H 1836

Relative to Certain Parcels of Land in the City of Revere. 5/23/201315 H 3336

Authorizing the Mayor of the City of Somerville to Posthumously 
Appoint Sean A. Collier a Police Officer for the City of Somerville.

5/24/201316 H 3450
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CHAPTER
NUMBER

BILL 
NUMBER

TITLE DATE
Acts 2013

Establishing a Sick Leave Bank for Richard Slayman, an 
Employee of the Massachusetts Department of Transportation.

5/24/201317 H 3378

Financing Improvements to the Commonwealth's Transportation 
System.

5/24/201318 H 3379
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Division of Medical Assistance
NOTICE OF PROPOSED AGENCY ACTION

SUBJECT: MassHealth: Payments to Non-Acute Chronic Disease and Rehabilitation Children's
Hospitals

AGENCY: Massachusetts Executive Office of Health and Human Services

SUMMARY OF PROPOSED ACTION: In accordance with Section 271 of Chapter 224 of the Acts of
2012, MassHealth is establishing new inpatient hospital payment rates effective July 1, 2013 for payment to
chronic disease and rehabilitation hospitals located in the Commonwealth that serve solely children and
adolescents. There is currently one facility that meets these criteria, Franciscan Hospital for Children, Inc.
(FHC).

DESCRIPTION OF PROPOSED METHODS AND STANDARDS

In compliance with Section 271, and to help ensure continued access to chronic disease and rehabilitation
hospital services for children and adolescents in the Commonwealth with complex acute rehabilitation and
chronic needs, the Commonwealth shall pay an inpatient per diem rate equal to 1.5 times FHC's fiscal year
2012 inpatient per diem rate. The administrative day per diem rate is calculated using the current
methodology and is based on the proposed inpatient per diem rate effective July 1,2013.

The proposed methods and standards described herein are projected to result in an estimated increase in
annual aggregate expenditures of approximately $2.7 million. The actual change in aggregate expenditures
may vary depending on actual utilization of services.

Included with this notice is the proposed rate of payment effective July 1,2013. Please send any written
comments regarding this notice to: Lenora Mobley, MassHealth Office of Long Term Services and
Supports, One Ashburton Place, 5th Floor, Boston, MA 02108.

STATUTORY AUTHORITY: 42 USC 1396 et seq.; M.G.L. c. 118E, Chapter 224 of the Acts of2012

Related Regulations: 42 CFR Part 447

1£ : I lid +-j Z ).v!! £ Iill
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Franciscan Hospital for Children

Medicaid Inpatient Rates
Effective July 1,2013

Inpatient Per Diem $ 1,646.52

Inpatient AD Per Diem $ 1,238.47
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NOTICES OF PUBLIC REVIEW OF PROSPECTIVE REGULATIONS 

PUBLISHED IN COMPLIANCE WITH M.G.L. c. 30A, SECTIONS 2 AND 3

THE COMMONWEALTH OF MASSACHUSETTS

Secretary of the Commonwealth - William Francis Galvin

June 07, 2013Published

Administration and Finance, 

Executive Office for

801 CMR 4.00 6/14/13 @ 1:00 P.M.  Written 

Comments due by 6/15/13 @ 5:00 

P.M.

Boiler Rules, Board of 522 CMR 1.00 through 17.00 and 

19.00

6/20/13 @ 10:00 A.M.

522 CMR 18.00 6/20/13 @ 1:00 P.M.

Elevator Regulations, Board of 524 CMR 35.00 6/27/13 @ 9:00 A.M.

Environmental Protection, 

Department of

310 CMR 7.00 7/1/13 @ 10:00 A.M.

Fisheries & Wildlife, Division of 321 CMR 2.00 6/21/13 @ 3:00 P.M.

114.3 CMR Health Care 

Finance and Policy, Division of

114.3 CMR 52.00 6/28/13 @ 10:00 A.M.  Written 

Comments due by 7/8/13 @ 5:00 

P.M.

114.4 CMR Health Care 

Finance and Policy, Division of

114.4 CMR 11.00 7/8/13 @ 10:00 A.M.  Written 

Comments due by 7/19/13 @ 5:00 

P.M.

Health and Human Services, 

Executive Office for

101 CMR 352.00 6/28/13 @ 10:00 A.M.  Written 

Comments due by 7/8/13 @ 5:00 

P.M.

101 CMR 411.00 7/8/13 @ 10:00 A.M.  Written 

Comments due by 7/19/13 @ 5:00 

P.M.

Insurance, Division of 211 CMR 135.00 6/28/13 @ 10:00 A.M.  Comments 

accepted until 6/27/13 @ 4:00 

P.M.
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Medical Assistance, Division 

of

130 CMR 519.000 and 630.000 Written comments will be 

accepted until 6/28/13.

Public Employee Retirement 

Administration

840 CMR 3.00 7/1/13, 10:00 A.M. - 1:00 P.M. and 

7/16/13, 10:00 A.M. - 1:00 P.M.  

Written comments due by 7/19/13.

Boiler Rules, Board of 520 CMR 16.00 6/20/13 @ 1:00 P.M.

State Lottery Commission 961 CMR 2.00 6/28/13 @ 9:00 A.M.  Comments 

accepted in advance of the 

hearing.

Unemployment Assistance, 

Division of

430 CMR 4.00 6/14/13 @ 10:00 A.M.  Written 

Comments due 6/14/13.
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THE COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE FOR

ADMINISTRATION AND FINANCE

STATE HOUSE • ROOM 373

BOSTON, MA 02133

DEVAL L. PATRICK
GOVERNOR TEL: (617) 727-2040

FAX: (617) 727-2779
www.mass.gov/eoaf

TIMOTHY P. MURRAY
LIEUTENANT GOVERNOR

GLEN SHOR
SECRETARY

NOTICE OF PUBLIC HEARING

The Department of Public Health retracts the notice of public hearing regarding amendments to
801 CMR 4.02(105) that was published on May 7,2013, and further gives notice pursuant to
M.G.L. c. 30A, §2, that the Executive Office of Administration and Finance, in conjunction with
the Department of Public Health, will hold a public hearing on a proposed amendment to
801 CMR 4.02(105). The amendment will propose a fee structure for the Department's operation
of a program to implement Chapter 369 of the Acts of2012, An Act for the Humanitarian
Medical Use of Marijuana. Fees will include application fees for persons who seek to operate
registered marijuana dispensaries (RMDs); registration fees for patients who are certified to use
marijuana for medical purposes, patients who are granted a "hardship cultivation" registration,
and successful applicants to operate RMDs and their dispensary agents; and fees for incidental
costs that may arise through the operation ofthe DPH program.

The hearing will be held on Friday, June 14, 2013, at 1:00 p.m., in the Public Health Council
Room, Second Floor, Department of Public Health, 250 Washington Street, Boston,
Massachusetts. The text of the proposed regulation may be viewed on the Department's website
at: 'vv'vV\v.mass.gov/dphby selecting "Regulations and Policies," then "Proposed Amendments to
Regulations" and then selecting "Medical Marijuana Fees," or by calling Louann Stanton at 617-
624-5220.

Speakers are requested to provide a copy of their oral testimony. The Department encourages all
interested parties to submit testimony electronically to the following address:
Reg.Testimony@state.ma.us Please submit electronic testimony as an attached Word document
or as text within the body of an email and type "Medical Marijuana Fees" in the subject line. All
submissions must include the sender's full name and address, but if you wish to remain
anonymous because you do not want to make personal information public, we will accept
anonymous testimony and will give it the same weight as testimony that includes a name and
address. The Department will post all electronic testimony that complies with these instructions
on its website. Persons who are unable to submit electronic testimony should mail submissions
to Louann Stanton, Office of the General Counsel, Department of Public Health,
250 Washington Street, Boston, MA 02108. All testimony must be received by the Department
or postmarked by 5:00 p.m. on June 15,2013.

A copy of the proposed amendment maybe viewed on the Department's website or obtained
from Louann Stanton, Office of the General Counsel, at 617-624-5220.

O\SIAHl C~J" '
l\\fJC:, ,. ,'.'

\ \ -,.-\'
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SMALL BUSINESS IMPACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal of a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential
effects of the action but also quantifies the costs, if any, associated with each. The questions below are designed to
aid promulgating authorities in conducting their analysis.

Agency Submitting Regulation: Department of Public Health (DPH)

Subject Matter ofRegulation:Medicaluse of marijuana

Regulation No: 80 I CMR 4.02 (105) Division of Health Care Quality

Statutory Authority: Chapter 369 of the Acts of2012 and MGL c.7, section 38.

Other Agencies Affected: N/A

Other Regulations That May Duplicate or Conflict with the Regulation: N/A

Describe the Scope and Objectives of the Regulation: Chapter 369 of the Acts of20121egalized the medical use
of marijuana and required that the Department implement the law. These proposed regulations implement the law's
additional mandate that the program be revenue-neutral, by prescribing the following fees: application fees for persons
who seek to operate registered marijuana dispensaries (RMDs); registration fees for patients who are certified to use
marijuana for medical purposes, for patients who are granted a "hardship cultivation" registration, and for successful
applicants to operate RMDs and their dispensary agents; and fees for incidental costs that may arise through the
operation of the DPH program.

Business Industry(ies) Affected by the Regulation: This industry might be classified as medicinal and botanical
manufacturing (NAICS code 325411), but in fact the industry as described in the authorizing legislation does not yet
exist in Massachusetts.

Tvpes of Businesses Included in the Industry(ies): Medical marijuana producers and retailers

Total Number of Small Businesses Included in the Regulated Industry(ies) Please see the attached guidance
documents for assistance determining the total number of small businesses: The only businesses that will be
permitted to participate in the regulated industry are those issued a certificate of registration by the Department
after a competitive application process. According to the authorizing language, the total number may not exceed 35
in the first year.

Number of Small Businesses Potentially Subject to the Proposed Regulation: Up to 35 in the first year.

Effective Date Used In Cost Estimate: 511I 13

Yes No *Note: For each question, please answer 'yes" or "no" and offer a brief explanation. Please
describe any facts, data, views, arguments, or other input from small businesses,
organizations or any other sources that were used to quantify the impacts outlined below.

Yes No Will small businesses have to create, file, or issue additional reports?

0 [8J
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Yes No Will small businesses have to implement additional record keeping procedures?

D [g1

Yes No Will small businesses have to provide additional administrative oversight?

I
D [g1

Yes No Will small businesses have to hire additional employees in order to comply with the

D [g1 proposed regulation?

Yes No Does compliance with the regulation require small businesses to hire other professionals

D [g1 (e.g. a lawyer, accountant, engineer, etc.)?

Yes No Does the regulation require small businesses to purchase a product or make any other

D [g1 capital investments in order to comply with the regulation?

Yes No Are performance standards more appropriate than design standards?

D [g1

Yes No Does the regulation require small businesses to cooperate with audits, inspections, or

D [g1 other regulatory enforcement activities?

Yes No Will the regulation have the effect of creating additional taxes and/or fees for small
businesses?[g1 D
Pursuant to the authorizing legislation, the medical marijuana program must be revenue neutral
and supported by fees.

Yes No Does the regulation require small businesses to provide educational services to keep up to

D [g1 date with regulatory requirements?

Yes No Is the regulation likely to deter the formation of small businesses in Massachusetts?

[g1 D Some potential applicants to operate a RMD may be discouraged from applying due to the
amount of the fees.

Yes No Is the regulation likely to encourage the formation of small businesses in Massachusetts?

[g1 D Many individuals and entities have already expressed interest in opening a RMD.
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Andrea J. Cabral
Secretary

Thomas G. Gatzunis, P.E.
Commissioner

May 16,2013

NOTICE OF PUBLIC HEARING

Under the provisions of G.L. c. 30A, the Board of Boiler Rules ("Board") will hold a public hearing for
the purpose of gathering comments, ideas, and information concerning the following regulation:

522 CMR 1.00, et seq.

522 CMR provides standards for the installation, inspection, and the repairs and alterations of boilers,
pressure vessels, air tanks, and the like set forth by the American Society of Heating, Refrigerating, and
Air-Conditioning Engineers ("ASHRAE"), the American Society of Mechanical Engineers ("ASME"),
and the National Board Inspection Code ("NBIC") for safe operation and use by the citizens of the
Commonwealth. The proposed changes to 522 CMR reflect and implement the most recent standards by
these recognized engineering organizations. The current regulations reference standards approved prior
to March 17,2000, and this proposed regulation will bring the regulations up to date with current
industry practice. Other significant changes include a standards adopted page; defining a procedure for
applications for variances and inspection extensions; new regulation on the inspection and certification
of portable boilers brought into the Commonwealth from another jurisdiction; and the removal of
continuing education regulations from the Board of Boiler Rules and relocation to the Department of
Public Safety. The proposed changes also update the definitions section.

Scheduled Hearing Date: June 20, 2013, at 10:00 AM

Location: One Ashburton Place, Ashburton Cafe, Plaza Level, Boston, MA 02108

Copies of the proposed regulation may be obtained from the Department's website at
www.mass.gov/dps or from the Department of Public Safety, One Ashburton Place, Room 1301, Boston,
MA 02108. Anyone who desires to be heard on these matters should appear at the designated time and
place or forward written comments to the Department prior to the hearing.
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SMALL BUSINESS IMPACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal of a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential
effects of the action but also quantifies the costs, if any, associated with each. The questions below are designed to
aid promulgating authorities in conducting their analysis.

Agency Submitting Regulation: Department of Public Safety

Subject Matter of Regulation: Board of Boiler Rules

Regulation No: 522 CMR

Statutory Authority: M.C.L. c. 146 §§ 2, 35, ,n, 45A, 70 and 71

Other Agencies Affected: None.

Other Regulations That May Duplicate or Conflict with the Regulation: None,
sr
o::

Describe the Scope and Objectives of the Regulation: 522 CMR regulates the construction, installation, and
inspection of steam boilers and power reactor vessels and piping as used in atomic energy installations and for
ascertaining the safe working pressure to be carried therein; the size, shape, construction, gauges, operation,
maximum pressure, safety devices, use of oil, and other appurtenances necessary for the safe operation of tanks or
other receptacles used for the storing of compressed air; the size, design, location and piping of safety valves on
ammonia compressors, refrigeration and air conditioning systems; and the construction, installation and inspection
of all hot water heating boilers.

Business Industry(ies) A ('('ecled by t he Regulation: A II manu facturers, owners and operators of steam boilers,
power reactor vessels, compressed air storage tanks, refrigeration and air conditioning systems, and hot water
heating boilers are affected by this regulation.

Types of Businesses Included ill the ln dustrvt'ics): Included in these industries are utility companies;
manufacturers of boilers, pressure vessels, air storage tanks, refrigeration and air conditioning systems; dry
cleaners, gas stations, car washes, pharmaceutical companies, specialty food manufacturing, testing and
manufacturing plants, hospitals, schools, places ofworship, and small utility companies and power plants,

Total Number of SI11(1IIBusinesses Included in the Regulated Industry(ies) Please see the attached guidance
documentsfor assistance determining the total number of small businesses: A search using the Dynamic Small
Business tool for NA ICS codes 238220 (Plumbing, Heating, and A ir-Cond ition ing Contractors), 333415 (Air-
Conditioning and Warm Air Heating Equipment and Commercial and Industrial Refrigeration Equipment
Manufacturing), 332410 (Power Boiler and Hear Exchange Manufacturing), 333414 (Heating Equipment
Manufacturing), 447110 (Gas Stations with Convenience Stores), 447190 (other Gas Stations), 812310 (Coin-
Operated Laundries and Dry Cleaners). 812320 (Dry Cleaning and Laundry Services), 812332 (Industrial
Launderers), 221111 (Hydroelectric Power Generation), 221112 (Fossil Fuel Electric Power Generation), 221113
(Nuclear Electric Power Generation), 221119 (Other Electric Power Generation), 221121 (Electric Bulk Power
Transmission and Control). 221122 (Electric Power Distribution), 221210 (Natural Gas Distribution), 221310
(Water Supply and Irrigation Systems), 221320 (Sewage Treatment Facilities), 221330 (Steam and Air-
Conditioning Supply), 811192 (Car Washes), 325411 (Medicinal and Botanical Manufacturing), 325412
(Pharmaceutical Preparation Manufacturing), 322412 (Frozen Specialty Food Manufacturing), 311422 (Specialty
Canning), 622110 (General Medical and SLll'gicill Hospitals), 622210 (Psychiatric and Substance Abuse Hospitals),

1
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622310 (Specialty Hospitals), 611110 (Elementary and Secondary Schools), 611210 (Junior Colleges), 611310
(Colleges, Universities, and Professional Schools), 611410 (Business and Secretarial Schools), and 813110
(Religious Organizations) revealed a total of 545 small businesses included in the regulated industries.

Number of Small Businesses Potentially Subject to the Proposed Regulation: Based on the above search of the
Dynamic Small Business Tool, there are 545 small businesses potentially subject to the proposed regulation.

Effective Date Used rn Cost Estimate: January 2012

Yes No "Note: For each question, please answer ')les" or "110" and offer a brief explanation. Please
describe anyfacts, data, views, arguments, or other inputfrom small businesses,
organiuuions or any other sources th at were used to quantify the impacts outlined below.

Yes No

o [8J

Will small businesses have to create, file, or issue additional reports?

The regulation will not require small businesses to create, file, or issue additional reports. The
regulation requires that owners and users of boilers and other pressure vessels, as well as
insurance companies, report inspections to the Department. This reporting is necessary for the
Department to maintain information on all boilers and pressure vessels within its jurisdiction, as
well as to issue certificates of inspection for these vessels.

Yes No

o [8J

Will small businesses have to implemcnt additional recordkccping procedures?

See above. The regulation will not require small businesses to implement additional
recordkeeping procedures given that the above-referenced reporting is currently required under
the regulation.

Yes No

o [8J

Will small businesses have to provide additional administrative oversight?

The proposed regulation will allow boiler owners and users to apply for variances from the
regulation as well as for inspection extensions. These applications will need to be submitted on
forms approved by the Department. Given that the variance request and inspection extension
request procedures will be new, it is possible that small businesses will need to provide
additional administrative oversight while the new procedures are put into place.

Yes No

o [8J

Will small businesses have to hire additional employees in order to comply with the
proposed regulation'?

It is unlikely that small businesses will need to hire additional employees as a result of the
changes to the regulation.

Yes No

o [8J

Does compliance with the regulation require small businesses to hire other professionals
(e.g. a lawyer, accountant, cngincer, ctc.)?

Compliance with the regulation will not require small businesses to hire other professionals.

Yes No

o [8J

Docs the regulation require small businesses to purchase a product or make any other
capital investments in order to comply with the regulation?

The regulation does not require small businesses to purchase a product or to make any other

2
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capital investment in order to comply.

Yes No Are performance standards more appropriate than design standards?

0 ~ An analysis of performance versus design standards is not applicable to this regulation.

Yes No Does the regulation require small businesses to cooperate with audits, inspections, or

0 ~
other regula tory en forcerncn tact ivit ies?

All boilers and pressure vessels within the jurisdiction of the Department are already required to
be inspected annually by either an inspector of the Department or an inspector from an
insurance company.

Yes No Will the regulation have the effect of creating additional taxes and/or fees for small
businesses?

0 ~
The regulation will not create additional taxes arid/or fees for small businesses.

Yes No Docs the regulation require small businesses to provide educational services to keep up to

~ ~
date with regulatory requirements?

Boiler operators are required to renew their licenses every five years and are required to
complete 30 hours of continuing education for each five year period in order to renew a license.

Yes No Is the regulation likely to defer the formation of small businesses in Massachusetts?

0 ~ The regulation is not likely to deter the formation of small businesses because the construction,
installation, and inspection requirements are already required of all boiler and pressure vessel
owners within the Deparunenr's jurisdiction.

Yes No Is the rcgulation likely to encouruge the formation of small businesses in Massachusetts?

0 ~ See above.

Yes No Can the regulation provide for less stringent compliance or reporting rcquirements for

0 ~
small businesses?

All boiler and pressure vessel owners within the Department's jurisdiction are subject to the
same compliance and reporting requirements, regardless of whether those owners are small or
large businesses. These requirements are necessary to ensure public safety within the
Cornmonwea lth.

Yes No Can the regulation cstablish less stringent schedules or deadlines for compliance or

0 ~
reporting requirements for small businesses?

See above.

Yes No Can thc cornp lia ncc or reporting requirements be consolidated or simplified for small

0
busi nesscs?

~
See above.

Yes No Can performance standards for small businesses replace design or operational standards?
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0 [8J An analysis of performance, design, and operational standards is not applicable to this
regulation.

Yes No Are there alternative regulatory methods that would minimize the adverse impact on
small businesses?

0 [8J
The proposed regulation imposes minimal. if any. adverse impact on small businesses.

Yes No Were an)' small businesses or small business organizations contacted during the

0 [8J
preparation of this document? If so, please describe.

The Department has received input on this regulation throughout the drafting process from both
small and large businesses. The Board of Boiler Rules has considered these comments in
drafting its proposed regulation.
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Andrea J. Cabral
Secretary

Thomas G. Gatzunis, P.E.
Commissioner

May 17,2013

NOTICE OF PUBLIC HEARING

Under the provisions of G.L. c. 30A, the Board of Boiler Rules ("Board") will hold a public hearing for
the purpose of gathering comments, ideas, and information concerning the following regulation:

522 CMR 18.00

520 CMR 18.00 regulates continuing education requirements for engineers and firemen. Pursuant to
M.O.L. c. 146 § 49, the authority to regulate this area lies with the Department of Public Safety
("Department") rather than the Board. For this reason, the Board proposes repealing 520 CMR 18.

Scheduled Hearing Date: June 20,2013, at 1:00 PM

Location: One Ashburton Place, Ashburton Cafe, Plaza Level, Boston, MA 02108

Copies of the proposed regulation may be obtained from the Department's website at
www.mass.gov/dps or from the Department of Public Safety, One Ashburton Place, Room 1301, Boston,
MA 02108. Anyone who desires to be heard on these matters should appear at the designated time and
place or forward written comments to the Department prior to the hearing.
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SMALL BUSINESS IMPACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal of a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential
effects of the action but also quantifies the costs, if any, associated with each. The questions below are designed to
aid promulgating authorities in conducting their analysis.

Agency Submitting Regulation: Department of Public Safety

Subject Matter of Regulation: Board of Boiler Rules

Regulation No: 522 CMR 18

Statutory Authority: M.C.L. c. 146 §§ 2, 35, 43, 45A, 70 and 71 w

Other Agencies Affected: None.

Other Regulations That May Duplicate or Conflict with the Regulation: None.

Describe the Scope and Objectives of the Regulation: 522 CMR 18 governs continuing education requirements

for engineers and firemen. The Board proposes rescinding this section, which will be moved to the Department of
Public Safety'S ("Department") regulations.

Business Industry(ies) Affected by the Regulation: Schools providing continuing education for engineers and

firemen will be affected by this regulation.

Types of Businesses Included in the Industry(ies): Schools providing continuing education for engineers and
firemen are included in this industry.

Total Number of Small Businesses Included in the Regulated Industry(ies) Please see the attached guidance
documents for assistance determining the total number of small businesses: There are fewer than 25 Department-
approved schools included in the industry. A search of the Dynamic Small Business Impact Tool for NAICS code
611519 (Other Technical and Trade Schools) revealed a total of 8 small businesses included in the regulated
industry.

Number of Small Businesses Potentially Subject to the Proposed Regulation: Based on the above search of the
Dynamic Small Business Tool as well as the Department's records, there are approximately 8-25 small businesses

potentially subject to the proposed regulation.

Effective Date Used In Cost Estimate: May 2013

Yes No *Note: For each question, pLease answer '~)les"or "no" and offer a brief explanation. PLease
describe any facts, data, views, arguments, or other input from small businesses,
organizations or any other sources that were used to quantify the impacts outlined below.

Yes No Will small businesses have to create, file, or issue additional reports?

D ~

1
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Yes No Will small businesses have to implement additional recordkeeping procedures?

0 18J

Yes No Will small businesses have to provide additional administrative oversight?

0 18J

Yes No Will small businesses have to hire additional employees in order to comply with the

0 18J
proposed regulation?

Yes No Does compliance with the regulation require small businesses to hire other professionals

0 18J
(e.g. a lawyer, accountant, engineer, etc.)?

Yes No Does the regulation require small businesses to purchase a product or make any other

0 18J
capital investments in order to comply with the regulation?

Yes No Are performance standards more appropriate than design standards?

0 18J

Yes No Does the regulation require small businesses to cooperate with audits, inspections, or

0 18J
other regulatory enforcement activities?

Yes No Will the regulation have the effect of creating additional taxes and/or fees for small

0 18J
businesses?

Yes No Does the regulation require small businesses to provide educational services to keep up to

18J 18J
date with regulatory requirements?

Yes No Is the regulation likely to deter the formation of small businesses in Massachusetts?

0 18J

Yes No Is the regulation likely to encourage the formation of small businesses in Massachusetts?

0 18J

Yes No Can the regulation provide for less stringent compliance or reporting requirements for

0 18J
small businesses?

Yes No Can the regulation establish less stringent schedules or deadlines for compliance or

0 18J
reporting requirements for small businesses?

Yes No Can the compliance or reporting requirements be consolidated or simplified for small

0 18J
businesses?

Yes No Can performance standards for small businesses replace design or operational standards?
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0 ~

Yes No Are there alternative regulatory methods that would minimize the adverse impact on

0 ~
small businesses?

Yes No Were any small businesses or small business organizations contacted during the

0 ~
preparation of this document? If so, please describe.

The Department has received input on this regulation throughout the drafting process from both
small and large businesses. The Board of Boiler Rules has considered these comments in its
proposal.
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Andrea J. Cabral
Secretary

Thomas G. Gatzunis, P.E.
Commissioner

May 23, 2013

NOTICE OF PUBLIC HEARING

Under the provisions ofG.L. c. 30A, and pursuant to G.L. c. 143, §§68 & 69, the Board of Elevator Regulations
will hold a public hearing for the purposes of gathering comments, ideas, and information concerning the
following regulation:

524 CMR 35 (Safety Code for Elevators and Escalators Al7.1-2004 and the Massachusetts Modifications of
that Code)

Part 2 ELECTRIC ELEVATORS
Section 2.27 EMERGENCY OPERA nON AND SIGNALING DEVICES

2.27. 8 SWITCH KEYS

An amendment is to be made to Section 2.27.8 making it clear that in addition to the restriction as to who may
possess a switch key, the key can only be used by those individuals in the performance of their official duties.
This is being done to prevent misuse of the keys.

Scheduled Hearing Date:
June 27, 2013 at 9:00 a.m.

Location:
21 st Floor, Room 1 of the McCormack Building
One Ashburton Place
Boston, MA 02108

Copies of the proposed regulation may be obtained from the Department of Public Safety's website at
www.mass.gov/dpsorfromtheDepartmentofPublicSafety.OneAshburtonPlace.Room1301.Boston.MA
02108. Anyone who desires to be heard on the matter should appear at the designated time and place.
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SMALL BUSINESS IMPACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal of a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential
effects of the action but also quantifies the costs, if any, associated with each. The questions below are designed to
aid promulgating authorities in conducting their analysis.

Agency Submitting Regulation:Board of Elevator Regulations

Subject Matter of Regulation:elevator switch keys

Regulation No: 524 CMR 35.2.27.8
N
W

Statutory Authority:G.L. c.143, ss. 68 and 69

\J:::I;:
N

c:'-1"Other Agencies Affected:DFS

Other Regulations That May Duplicate or Conflict with the Regulation: none

Describe the Scope and Objectives of the Regulation:The change is solely intended to clarify the existing
regulation by making clear that not only can only authorized individuals possess the 3502 key, but that it can only be
used in the performance of their official duties and not for other unofficial purposes.

Business Industry(ies) Affected by the Regulation:

Types of Businesses Included in the Industry(ies):

Total Number of Small Businesses Included in the Regulated Industry(ies)Please see the attached guidance
documents for assistance determining the total number of small businesses:

Number of Small Businesses Potentially Subject to the Proposed Regulation:

Effective Date Used In Cost Estimate:

Yes No "Note: For each question, please answer 'yes" or "no" and offer a brief explanation. Please
describe any facts, data, views, arguments, or other input from small businesses,
organizations or any other sources that were used to quantify the impacts outlined below.

Yes No Will small businesses have to create, file, or issue additional reports?
0 [g]

Yes No Will small businesses have to implement additional record keeping procedures?
0 [g]

Yes No Will small businesses have to provide additional administrative oversight?
0 [g]

Yes No Will small businesses have to hire additional employees in order to comply with the
0 [g] proposed regulation?
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Yes No Does compliance with the regulation require small businesses to hire other professionals
D ~ (e.g. a lawyer, accountant, engineer, etc.)?

Yes No Does the regulation require small businesses to purchase a product or make any other
D ~ capital investments in order to comply with the regulation?

Yes No Are performance standards more appropriate than design standards?
D ~

Yes No Does the regulation require small businesses to cooperate with audits, inspections, or
D ~ other regulatory enforcement activities?

Yes No Will the regulation have the effect of creating additional taxes and/or fees for small
D ~ businesses?

Yes No Does the regulation require small businesses to provide educational services to keep up to
D ~ date with regulatory requirements?

Yes No Is the regulation likely to deter the formation of small businesses in Massachusetts?
D ~

Yes No Is the regulation likely to encourage the formation of small businesses in Massachusetts?
D ~

Yes No Can the regulation provide for less stringent compliance or reporting requirements for
D ~ small businesses?

Yes No Can the regulation establish less stringent schedules or deadlines for compliance or
D ~ reporting requirements for small businesses?

Yes No Can the compliance or reporting requirements be consolidated or simplified for small
D ~ businesses?

Yes No Can performance standards for small businesses replace design or operational standards?
D ~

Yes No Are there alternative regulatory methods that would minimize the adverse impact on
D ~ small businesses?

Yes No Were any small businesses or small business organizations contacted during the
D ~ preparation of this document? If so, please describe.
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Commonwealth of Massachusetts
Executive Office of Energy & Environmental Affairs

Department of Environmental Protection
OneWinter Street Boston, MA 02108-617-292-5500

DEVAL L PATRICK
Governor

RiC-'ARD K SULLIVAN JR.
Secrer..ary

TW10THY P MUFlFlA Y
Lieutenant Governor

KENNETH L KIr,AMEL.L
Commissioner

PUBLICHEARINGNOTICE
MASSACHUSETISDEPARTMENTOFENVIRONMENTALPROTECTION(MassDEP)

MassDEP,acting in accordance with the provisions of M.G.L. c. 111, Sections 142A through 142N, and in
conformance with M.G.L. Chapter 30A, will hold a public hearing on proposed amendments to the existing
emission standards contained in its regulation for large municipal waste combustors (MWCs) (at 310 CMR
7.08(2)) and its regulation for small MWCs (at 310 CMR 7.19(9)) to incorporate revised nitrogen oxides and
toxic pollutant limits. In addition, MassDEP is proposing to add a definition for National Ambient Air Quality
Standards and delete outdated regulations 310 CMR 7.27, 7.28 and 7.50.

As provided by state law, M.G.L. 30A, the Department publishes a notice at least 21 days prior to a public
hearing on proposed amendments. However, as required by federal law, when regulation amendments will
be submitted to EPAas part of the MWC State Plan or State Implementation Plan, the Department publishes
a notice at least 30 days prior to a public hearing on proposed amendments. The hearings will be held in
accordance with the procedures of M.G.L. Chapter 30A. A copy ofthe Background Document and the
Proposed Amendments can be obtained for review by interested parties at MassDEP's headquarters, One
Winter Street, Boston, as well as in each of the four MassDEPregional service centers. In addition, the ~
documents are available on the MassDEPwebsite at http://www.state.ma.us/dep. w..>

A public hearing will be held:
July 1, 2013 at 10 am
MassDEPHeadquarters
One Winter Street, 2nd Floor
Boston, MA
MassDEPrequests that written comments be submitted electronically via e-mail to:
DEP.Stationary@state.ma.us.

N
N . -

r,

Written comments may also be sent to: Sharon Weber, Department of Environmental Protection, Bureau of
Waste Prevention, One Winter Street, Boston, MA 02108.

Questions about the proposed amendments may be addressed to Sharon Weber at 617-556-1190,
sharon.weber@state.ma.us, or the address above. For special accommodations for the hearings, contact
Donald M. Gomes, MassDEPADA Coordinator, at 617-556-1057, TDD Service 1-800-298-2207, One Winter St.
Boston, MA 02108. This information is available in alternative format upon request.

By Order of the Department
Kenneth L. Kimmell, Commissioner

This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1·617-574-6868
MassDEP Website: www.rnass.qov/dep

Printed on Recycled Paper
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SMALL BUSINESS IMPACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal of a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential
effects of the action but also quantifies the costs, if any, associated with each. The questions below are designed to
aid promulgating authorities in conducting their analysis.

Agency Submitting Regulation: MassDEP

Subject Matter of Regulation: Add a defmition to the air regulations; Incinerators & Reasonably Available
Control Technology CRACT) for Sources of Oxides of Nitrogen (NOx)

Regulation No: 310 CMR 7.00,7.08 & 7.19

Statutory Authority: M.G.L. c. 111, SECTION 142A - 142N

Other Agencies Affected: none

Other Regulations That May Duplicate or Conflict with the Regulation: none

Describe the Scope and Objectives of the Regulation: Add a defmition for National Ambient Air Quality
Standards (NAAQS) to the air regulations; incorporate federal limits for toxic air emissions; lower state limits for
NOx emissions that are a precursor in forming harmful ozone levels

Business Industry(ies) Affected by the Regulation: defmition applies throughout Massachusetts, but imposes no
requirements itself; municipal solid waste combustors are affected by emissions limits

Types of Businesses Included in the Industry(ies): 7 municipal solid waste combustors, owned by 2 nation-wide
companies which made over $200 million in revenue in MA in 2010, and are not small businesses

Total Number of Small Businesses Included in the Regulated Industry(ies) Please see the attached guidance
documents for assistance determining the total number of small businesses: none

Number of Small Businesses Potentially Subject to the Proposed Regulation: none

Effective Date Used In Cost Estimate: October 19,2011

Yes No *Note: For each question, please answer 'yes" or "no" and offer a brief explanation. Please
describe any facts, data, views, arguments, or other input from small businesses,
organizations or any other sources that were used to quantify the impacts outlined below.

Yes No Will small businesses have to create, file, or issue additional reports? no affected SB

D ~

Yes No Will small businesses have to implement additional record keeping procedures? no affected
SB

D ~

Yes No Will small businesses have to provide additional administrative oversight? no affected SB

D ~

1
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Yes No Will small businesses have to hire additional employees in order to comply with the

D ~
proposed regulation? no affected SB

Yes No Does compliance with the regulation require small businesses to hire other professionals

D ~
(e.g. a lawyer, accountant, engineer, etc.)? no affected SB

Yes No Does the regulation require small businesses to purchase a product or make any other

D ~
capital investments in order to comply with the regulation? no affected SB

Yes No Are performance standards more appropriate than design standards? Municipal Waste

~ D
Combustor emission standards are required in Massachusetts under the federal Clean Air Act,
but do not affect SB in MA. The standards are performance standards, not design standards.

Yes No Does the regulation require small businesses to cooperate with audits, inspections, or other

D ~
regulatory enforcement activities? no affected SB

Yes No Will the regulation have the effect of creating additional taxes and/or fees for small
businesses? no affected SB

D ~

Yes No Does the regulation require small businesses to provide educational services to keep up to

D ~
date with regulatory requirements? no affected SB

Yes No Is the regulation likely to deter the formation of small businesses in Massachusetts? no
affected SB

D ~

Yes No Is the regulation likely to encourage the formation of small businesses in Massachusetts?
no affected SB

D ~

Yes No Can the regulation provide for less stringent compliance or reporting requirements for
small businesses? no affected SB

D ~

Yes No Can the regulation establish less stringent schedules or deadlines for compliance or

D ~
reporting requirements for small businesses? no affected SB

Yes No Can the compliance or reporting requirements be consolidated or simplified for small
businesses? no affected SB

D ~

Yes No Can performance standards for small businesses replace design or operational standards?
no affected SB

D ~

Yes No Are there alternative regulatory methods that would minimize the adverse impact on
small businesses? no affected SB

D ~

Yes No Were any small businesses or small business organizations contacted during the

D ~
preparation of this document? If so, please describe. no affected SB
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Commonwealth of Massachusetts--~---------------------------------------------------

.ivisi.n .1
Fis.eries &Wildlil.

Wayne F. MacCallum, Director

PUBLIC HEARING NOTICE
321 CMR2.06

In accordance with the Massachusetts General Laws, Chapter 131, Sections 5 and 72, and
Chapter 30A, Section 2, NOTICE is hereby given of a public hearing to be held Friday,
June 21, 2013 at 3:00 pm at the Worcester Surf Casting Club, 40 Old Monument Neck
Rd, Bourne, MA 02532, to establish and amend rules and regulations governing the
Classes of Hunting, Fishing, and Trapping Licenses.

Wayne F. MacCallum, Director

Division of Fisheries & Wildlife
251 Causeway Street, Suite 400, Boston, MA 02114-2104
Phone: (617) 626-1590 Fax: (617) 626-1517 Web: www.masswildlife.org
An Agency of the Department ofFish and Game
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SMALL BUSINESS IMPACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal of a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential
effects of the action but also quantifies the costs, if any, associated with each. The questions below are designed to
aid promulgating authorities in conducting their analysis.

Agency Submitting Regulation: Division of Fisheries and Wildlife

Subject Matter of Regulation: Classes of Hunting, Fishing, and Trapping Licenses

Regulation No: 321 CMR 2.06

Statutory Authority: MGL Chapter 131, Section 5 (Open seasons; rules and regulations)

Other Agencies Affected: Office of Environmental Law Enforcement (enforcement of all Division of Fisheries
and Wildlife regulations)

Other Regulations That May Duplicate or Conflict with the Regulation: N/A

Describe the Scope and Objectives of the Regulation: The regulatory changes are to bring the agency's licensing
requirements into compliance with current statutory definitions and make other minor corrections to license
categories.

Business Industry(ies) Affected by the Regulation: None

Types of Businesses Included in the Industry(ies): NI A

Total Number of Small Businesses Included in the Regulated Industry(ies) Please see the attached guidance
documents for assistance determining the total number of small businesses: Proposed regulations will not impact
small businesses.

Number of Small Businesses Potentially Subject to the Proposed Regulation: N/A

Effective Date Used In Cost Estimate:

Yes No *Note: For each question, please answer 'yes" or "no" and offer a brief explanation. Please
describe any facts, data, views, arguments, or other input from small businesses,
organizations or any other sources that were used to quantify the impacts outlined below.

Yes No Will small businesses have to create, file, or issue additional reports? NI A
0 l'8J

Yes No Will small businesses have to implement additional recordkeeping procedures? N/A
0 l'8J

Yes No Will small businesses have to provide additional administrative oversight? N/A
0 l'8J

1
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Yes No Will small businesses have to hire additional employees in order to comply with the
0 ~ proposed regulation? N/A

Yes No Does compliance with the regulation require small businesses to hire other professionals
0 ~ (e.g. a lawyer, accountant, engineer, etc.)? N/A

Yes No Does the regulation require small businesses to purchase a product or make any other
0 ~ capital investments in order to comply with the regulation? N/A

Yes No Are performance standards more appropriate than design standards? N/A
0 ~
Yes No Does the regulation require small businesses to cooperate with audits, inspections, or other
0 ~ regulatory enforcement activities? N/A

Yes No Will the regulation have the effect of creating additional taxes and/or fees for small
0 ~ businesses? NI A

Yes No Does the regulation require small businesses to provide educational services to keep up to
0 ~ date with regulatory requirements? N/A

Yes No Is the regulation likely to deter the formation of small businesses in Massachusetts? N/A
0 ~

Yes No Is the regulation likely to encourage the formation of small businesses in Massachusetts?
0 ~ N/A

Yes No Can the regulation provide for less stringent compliance or reporting requirements for
0 ~ small businesses? N/A

Yes No Can the regulation establish less stringent schedules or deadlines for compliance or
0 ~ reporting requirements for small businesses? N/A

Yes No Can the compliance or reporting requirements be consolidated or simplified for small
0 ~ businesses? NI A

Yes No Can performance standards for small businesses replace design or operational standards?
0 ~ N/A

Yes No Are there alternative regulatory methods that would minimize the adverse impact on
0 ~ small businesses? N/A

Yes No Were any small businesses or small business organizations contacted during the
0 ~ preparation of this document? If so, please describe. NI A
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The Commonwealth of Massachusetts
Executive Office of Health and Human Services

One Ashburton Place, Room 1109
Boston, MA 02108

DEVAL 1. PATRICK
Governor

Tel.: 617 -573- 1600
Fax: 617-573-1890
www.mass.gov / eohhs

TIMOTHY P. MURRAY
Lieutenant Governor

JOHN W. POLANOWICZ
Secretary

Pursuant to the provisions of M.G.L. c.118E and in accordance with M.G.L. c. 30A, as amended, the
Executive Office of Health and Human Services (EOHHS) will hold a public hearing on Friday June
28, 2013, at 10:00 a.m. at the Center for Health Information and Analysis at Two Boylston Street,
Boston, MA 02116 relative to the adoption of:

NOTICE OF PUBLIC HEARING

101 CMR 352.00: Rates of Payment for Certain Children's Behavioral Health Services

and the repeal of:

114.3 CMR 52.00: Rates of Payment for Certain Children's Behavioral Health Services

These actions are being taken in order to comply with c. 224 of the Acts of 2012, which transferred
authority for this regulation from the Division of Health Care Finance and Policy in M.G.L. c. 118G to
the Executive Office of Health and Human Services (EOHHS) in M.G.L. c. 118E. 101 CMR 352.00
replaces 114.3 CMR 52.00 as the regulation governing payment rates for Certain Children's
Behavioral Health Services purchased by governmental units, and contains amendments as well.

The proposed amendments increase the payment rates for Intensive Care Coordination (ICC)
services, also known as Targeted Case Management, from $15.72 per 15 minutes to $18.88 per 15
minutes for a BA-Ievel care manager and from $19.09 per 15 minutes to $23.74 per 15 minutes for
an MA-Ievel care manager for the first rate year. For the second rate year, the amendments increase
the BA-Ievel and MA-Ievel care manager rates to $19.07 and $23.98 per 15 minutes, respectively.
The current rates were developed based on a model budget and program assumptions. The
proposed rates reflect FY 2011 UFR cost report data, including weighted average reported salary,
using taxes and fringes derived from the median, and capping administrative expenses at the es"
percentile and then computing a median of the sum as a percentage of total direct costs. A cost
adjustment factor was calculated at 5.69% for the first year (dating from the 2011 base), and 1.02%
for the second year.

EOHHS is proposing this regulation and amendments to ensure that payment rates are consistent
with efficiency, economy, and quality of care. It is estimated that annual aggregate state
expenditures will increase by $6.97M (22.79%) in the first year and $379,000 (1.01%) additional in
the second year as a result of these amendments. There is no fiscal impact on cities and towns.
The amendments do not impose new costs on small businesses; the impact on small business
providers will vary based on the volume of services provided.

Individuals that notify EOHHS of their intent to testify at the hearing will be afforded an earlier
opportunity to speak. Speakers may notify EOHHS of their intention to testify at the hearing by
registering online at EHS-Regulations@state.ma.us. Individuals may also submit written testimony
by e-mailingEHS-Regulations@state.ma.us. Please submit electronic testimony as an attached
Word document or as text within the body of the e-mail with the name of the regulation in the subject
line. All submissions must include the sender's full name and address. Individuals who are unable to
submit testimony bye-mail shouldmailwrittentestimonytoEOHHS.c/oD.Briggs. 100 Hancock
Street, 6th Floor, Quincy, MA 02171. Written testimony must be submitted by 5:00 p.m. on Monday
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July 8, 2013. Copies of the proposed regulation are available for inspection and/or purchase at
EOHHS or may be viewed at EOHHS's website at http://www.mass.gov/eohhs/gov/laws-
regs/hhs/regs.html.
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SMALL BUSINESS IMP ACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal of a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential
effects of the action but also quantifies the costs, if any, associated with each. The questions below are designed to
aid promulgating authorities in conducting their analysis.

Agency Submitting Regulation: Executive Office of Health and Human Services

Subject Matter of Regulation: Rates of Payment for Certain Children's Behavioral Health Services

Regulation No: 114.3 CMR 52.00

Statutory Authority: M.G.L. c. 118E

Other Agencies Affected: Department of Mental Health and Department of Children and Families

Other Regulations That May Duplicate or Conflict with the Regulation: None

Describe the Scope and Objectives of the Regulation: 114.3 CMR 52.00 establishes payment rates for certain
Children's Behavioral Health Services

Business Industry(ies) Affected by the Regulation: Providers of Children's Behavioral Health Services

Types of Businesses Included in the Industry(ies): Providers of Children's Behavioral Health Services

Total Number of Small Businesses Included in the Regulated Industry(ies) Please see the attached guidance
documentsfor assistance determining the total number of small businesses: 24

Number of Small Businesses Potentially Subject to the Proposed Regulation: 24

Effective Date Used In Cost Estimate: August 1,2013

Yes No *Note: For each question, please answer 'yes" or "no" and offer a brief explanation. Please
describe any facts, data, views, arguments, or other input from small businesses,
organizations or any other sources that were used to quantify the impacts outlined below.

Yes No Will small businesses have to create, file, or issue additional reports?
0 k8J

Yes No Will small businesses have to implement additional record keeping procedures?
0 k8J

Yes No Will small businesses have to provide additional administrative oversight?
0 k8J

Yes No Will small businesses have to hire additional employees in order to comply with the
0 k8J proposed regulation?

Yes No Does compliance with the regulation require small businesses to hire other professionals

1
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0 [gJ (e.g. a lawyer, accountant, engineer, etc.)?

Yes No Does the regulation require small businesses to purchase a product or make any other
0 [gJ capital investments in order to comply with the regulation?

Yes No Are performance standards more appropriate than design standards?
0 [gJ

Yes No Does the regulation require small businesses to cooperate with audits, inspections, or
0 [gJ other regulatory enforcement activities?

Yes No Will the regulation have the effect of creating additional taxes and/or fees for small
0 [gJ businesses?

Yes No Does the regulation require small businesses to provide educational services to keep up to
0 [gJ date with regulatory requirements?

Yes No Is the regulation likely to deter the formation of small businesses in Massachusetts?
0 [gJ

Yes No Is the regulation likely to encourage the formation of small businesses in Massachusetts?
0 [gJ

Yes No Can the regulation provide for less stringent compliance or reporting requirements for
0 [gJ small businesses?

Yes No Can the regulation establish less stringent schedules or deadlines for compliance or
0 [gJ reporting requirements for small businesses?

Yes No Can the compliance or reporting requirements be consolidated or simplified for small
0 [gJ businesses?

Yes No Can performance standards for small businesses replace design or operational standards?
0 [gJ

Yes No Are there alternative regulatory methods that would minimize the adverse impact on
0 [gJ small businesses?

Yes No Were any small businesses or small business organizations contacted during the
0 [gJ preparation of this document? If so, please describe.
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The Commonwealth of Massachusetts
Executive Office of Health and Human Services

One Ashburton Place) Room 1109
Boston) l\1A 02108

DEVAL L. PATRICK
Governor

Tel.: 617-573-1600
Fax: 617-573-1890
www.mass.gov/eohhs

TIMOTHY P. MURRAY
Lieutenant Governor

JOI-IN W. POLANOWICZ
Secretarv

NOTICE OF PUBLIC HEARING

Pursuant to the provisions of M.G.L. c.11BE and in accordance with M.G.L. c. 30A, as amended, the
Executive Office of Health and Human Services (EOHHS) will hold a public hearing on Tuesday July
9,2013, at 10:00 a.m. at the Worcester City Hall, Levi Lincoln Jr. Chamber, 455 Main St., Worcester,
MA 01608 relative to the adoption of:

101 CMR 411.00: Rates for Certain Placement and Support Services

and the repeal of:

114.4 CMR 11.00: Rates for Certain Placement and Support Services

These actions are being taken in order to comply with c. 224 of the Acts of 2012, which transferred
authority for this regulation from the Division of Health Care Finance and Policy in M.G.L. c. 118G to
the Executive Office of Health and Human Services (EOHHS) in M.G.L. c.118E. 101 CMR411.00
replaces 114.4 CMR 11.00 as the regulation governing payment rates for Certain Placement and
Support Services purchased by governmental units, and contains amendments as well. The
proposed regulation, with amendments, is being promulgated by EOHHS pursuant to c. 257 of the
Acts of 200B. These services are provided to clients in Intensive Foster Care (IFC) and Enhanced
Intensive Foster Care (EIFC) programs where the services are purchased by the Department of
Children and Families (DC F) and the Department of Mental Health (DMH). The proposed amendments
contain additional services to be purchased by DCF, the Department of Developmental Disabilities
(DDS), the Department of Youth Services (DYS), the Massachusetts Commission for the Blind (MCB)
and the Massachusetts Rehabilitation Commission (MRC). They establish standard rates for programs
that provide placements in a caregiver's home (IFC for youth, purchased by DCF, DMH and DYS, and
Shared Living for adults, purchased by DDS, MCB and MRC), and Family Residential, Adoption
Management and Support Services and other Unique Support Services (purchased by DCF). Under
IFC or Shared Living, there are program operational and caregiver stipend components. The IFC and
Supported Living Operational, Family Residential and Unique Support programmatic rates were
developed using model budgets and benchmarks, and include a cost adjustment factor (CAF) of 3.93%
from the 2012 cost base. The IFC Stipend rates were benchmarked against current DCF Stipends and
include a CAF of 4.6%. The Shared Living Stipends are based on an analysis of current DDS stipend
levels, increasing rates for most caregivers and decreasing for none. Adoption Management and
Support Services are proposed to increase by 9.72% to reflect inflation since the last DCF adjustment.
The rate increases will be phased in over two years, starting September 1, 2013.

EOHHS is proposing this regulation and amendments to ensure that payment rates are consistent
with efficiency, economy, and quality of care. It is estimated that annual aggregate state
expenditures will increase by $9.B6M, with $4.9M each in FY14 and FY15 as a result of these
amendments. There is no fiscal impact on cities and towns. The amendments do not impose new
costs on small businesses; the impact on small business providers will vary based on the volume of
services provided.

Individuals that notify EOHHS of their intent to testify at the hearing will be afforded an earlier
opportunity to speak. Speakers may notify EOHHS of their intention to testify at the hearing by
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registering online at EHS-Regulations@state.ma.us. Individuals may also submit written testimony
by e-mailingEHS-Regulations@state.ma.us. Please submit electronic testimony as an attached
Word document or as text within the body of the e-mail with the name of the regulation in the subject
line. All submissions must include the sender's full name and address. Individuals who are unable to
submit testimony bye-mail should mail written testimony to EOHHS, c/oD. Briggs, 100 Hancock
Street, s" Floor, Quincy, MA 02171. Written testimony must be submitted by 5:00 p.m. on Friday
July 19, 2013. Copies of the proposed regulation are available for inspection and/or purchase at
EOHHS or may be viewed at EOHHS's website at http://www.mass.gov/eohhs/gov/laws-
regs/hhs/regs. html.
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SMALL BUSINESS IMPACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal of a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential
effects of the action but also quantifies the costs, if any, associated with each. The questions below are designed to
aid promulgating authorities in conducting their analysis.

Agency Submitting Regulation: Executive Office of Health and Human Services

Subject Matter of Regulation: Rates for Certain Placement and Support Services

Regulation No: 114.4 CMR 11.00

Statutory Authority: M.G.L. c. 118E

Other Agencies Affected: Department of Developmental Services (DDS), Massachusetts Commission for the
Blind (MCB), Massachusetts Rehabilitation Commission (MRC), Department of Mental Health (DMH),
Department of Youth Services (DYS), and Department of Children and Families (DCF)

Other Regulations That May Duplicate or Contlict with the Regulation: None

Describe the Scope and Objectives of the Regulation: Regulation 114.4 CMR 11.00 governs the payment rates
for certain Placement and Support Services for clients in Intensive Foster Care (IFC) and Enhanced Intensive Foster
Care (EIFC) programs provided to clients of the Department of Children and Families (DCF) and the Department
of Mental Health (DMH).

Business Industry(ies) Affected by the Regulation: Providers of certain placement and support services,
including Intensive Foster Care and Shared Living.

Types of Businesses Included in the Industry(ies): Providers of certain placement and support services,
including Intensive Foster Care and Shared Living.

Total Number of Small Businesses Included in the Regulated Industry(ies) Please see the attached guidance
documentsfor assistance determining the total number ofsmall businesses: There are currently 94 providers of
Intensive Foster Care and Shared Living services.

Number of Small Businesses Potentially Subject to the Proposed Regulation: There are currently 94 providers
of Intensive Foster Care and Shared Living services.

Effective Date Used In Cost Estimate: September 1,2013

Yes No *Note: For each question, please answer 'yes" or "no" and offer a brief explanation. Please
describe any facts, data, views, arguments, or other input from small businesses,
organizations or any other sources that were used to quantify the impacts outlined below.

Yes No Will small businesses have to create, file, or issue additional reports?
0 ~

1
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Yes No Will small businesses have to implement additional record keeping procedures?
D [gJ

Yes No Will small businesses have to provide additional administrative oversight?
D [gJ

Yes No Will small businesses have to hire additional employees in order to comply with the
D [gJ proposed regulation?

Yes No Does compliance with the regulation require small businesses to hire other professionals
D [gJ (e.g. a lawyer, accountant, engineer, etc.)?

Yes No Does the regulation require small businesses to purchase a product or make any other
D [gJ capital investments in order to comply with the regulation?

Yes No Are performance standards more appropriate than design standards?
D [gI

Yes No Does the regulation require small businesses to cooperate with audits, inspections, or
D [gJ other regulatory enforcement activities?

Yes No Will the regulation have the effect of creating additional taxes and/or fees for small
D [gJ businesses?

Yes No Does the regulation require small businesses to provide educational services to keep up to
D [gJ date with regulatory requirements?

Yes No Is the regulation likely to deter the formation of small businesses in Massachusetts?
D [gJ

Yes No Is the regulation likely to encourage the formation of small businesses in Massachusetts?
D [gJ

Yes No Can the regulation provide for less stringent compliance or reporting requirements for
D [gJ small businesses?

Yes No Can the regulation establish less stringent schedules or deadlines for compliance or
D [gJ reporting requirements for small businesses?

Yes No Can the compliance or reporting requirements be consolidated or simplified for small
D [gJ businesses?

Yes No Can performance standards for small businesses replace design or operational standards?
D [gJ
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Yes No Are there alternative regulatory methods that would minimize the adverse impact on
0 ~ small businesses?

Yes No Were any small businesses or small business organizations contacted during the
0 ~ preparation of this document? If so, please describe.
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The Commonwealth of Massachusetts
Executive Office of Health and Human Services

One Ashburton Place, Room 1109
Boston, MA 02108

DEVAL 1. PATRICK
Governor

Tel.: 617 -573- 1600
Fax: 617-573-1890
www.mass.gov / eohhs

TIMOTHY P. MURRAY
Lieutenant Governor

JOHN W. POLANOWICZ
Secretary

Pursuant to the provisions of M.G.L. c.118E and in accordance with M.G.L. c. 30A, as amended, the
Executive Office of Health and Human Services (EOHHS) will hold a public hearing on Friday June
28, 2013, at 10:00 a.m. at the Center for Health Information and Analysis at Two Boylston Street,
Boston, MA 02116 relative to the adoption of:

NOTICE OF PUBLIC HEARING

101 CMR 352.00: Rates of Payment for Certain Children's Behavioral Health Services

and the repeal of:

114.3 CMR 52.00: Rates of Payment for Certain Children's Behavioral Health Services

These actions are being taken in order to comply with c. 224 of the Acts of 2012, which transferred
authority for this regulation from the Division of Health Care Finance and Policy in M.G.L. c. 118G to
the Executive Office of Health and Human Services (EOHHS) in M.G.L. c. 118E. 101 CMR 352.00
replaces 114.3 CMR 52.00 as the regulation governing payment rates for Certain Children's
Behavioral Health Services purchased by governmental units, and contains amendments as well.

The proposed amendments increase the payment rates for Intensive Care Coordination (ICC)
services, also known as Targeted Case Management, from $15.72 per 15 minutes to $18.88 per 15
minutes for a BA-Ievel care manager and from $19.09 per 15 minutes to $23.74 per 15 minutes for
an MA-Ievel care manager for the first rate year. For the second rate year, the amendments increase
the BA-Ievel and MA-Ievel care manager rates to $19.07 and $23.98 per 15 minutes, respectively.
The current rates were developed based on a model budget and program assumptions. The
proposed rates reflect FY 2011 UFR cost report data, including weighted average reported salary,
using taxes and fringes derived from the median, and capping administrative expenses at the es"
percentile and then computing a median of the sum as a percentage of total direct costs. A cost
adjustment factor was calculated at 5.69% for the first year (dating from the 2011 base), and 1.02%
for the second year.

EOHHS is proposing this regulation and amendments to ensure that payment rates are consistent
with efficiency, economy, and quality of care. It is estimated that annual aggregate state
expenditures will increase by $6.97M (22.79%) in the first year and $379,000 (1.01%) additional in
the second year as a result of these amendments. There is no fiscal impact on cities and towns.
The amendments do not impose new costs on small businesses; the impact on small business
providers will vary based on the volume of services provided.

Individuals that notify EOHHS of their intent to testify at the hearing will be afforded an earlier
opportunity to speak. Speakers may notify EOHHS of their intention to testify at the hearing by
registering online at EHS-Regulations@state.ma.us. Individuals may also submit written testimony
by e-mailingEHS-Regulations@state.ma.us. Please submit electronic testimony as an attached
Word document or as text within the body of the e-mail with the name of the regulation in the subject
line. All submissions must include the sender's full name and address. Individuals who are unable to
submit testimony bye-mail shouldmailwrittentestimonytoEOHHS.c/oD.Briggs. 100 Hancock
Street, 6th Floor, Quincy, MA 02171. Written testimony must be submitted by 5:00 p.m. on Monday

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



July 8, 2013. Copies of the proposed regulation are available for inspection and/or purchase at
EOHHS or may be viewed at EOHHS's website at http://www.mass.gov/eohhs/gov/laws-
regs/hhs/regs.html.
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SMALL BUSINESS IMP ACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal of a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential
effects of the action but also quantifies the costs, if any, associated with each. The questions below are designed to
aid promulgating authorities in conducting their analysis.

Agency Submitting Regulation: Executive Office of Health and Human Services

Subject Matter of Regulation: Rates of Payment for Certain Children's Behavioral Health Services

Regulation No: 114.3 CMR 52.00

Statutory Authority: M.G.L. c. 118E

Other Agencies Affected: Department of Mental Health and Department of Children and Families

Other Regulations That May Duplicate or Conflict with the Regulation: None

Describe the Scope and Objectives of the Regulation: 114.3 CMR 52.00 establishes payment rates for certain
Children's Behavioral Health Services

Business Industry(ies) Affected by the Regulation: Providers of Children's Behavioral Health Services

Types of Businesses Included in the Industry(ies): Providers of Children's Behavioral Health Services

Total Number of Small Businesses Included in the Regulated Industry(ies) Please see the attached guidance
documentsfor assistance determining the total number of small businesses: 24

Number of Small Businesses Potentially Subject to the Proposed Regulation: 24

Effective Date Used In Cost Estimate: August 1,2013

Yes No *Note: For each question, please answer 'yes" or "no" and offer a brief explanation. Please
describe any facts, data, views, arguments, or other input from small businesses,
organizations or any other sources that were used to quantify the impacts outlined below.

Yes No Will small businesses have to create, file, or issue additional reports?
0 k8J

Yes No Will small businesses have to implement additional record keeping procedures?
0 k8J

Yes No Will small businesses have to provide additional administrative oversight?
0 k8J

Yes No Will small businesses have to hire additional employees in order to comply with the
0 k8J proposed regulation?

Yes No Does compliance with the regulation require small businesses to hire other professionals
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0 [gJ (e.g. a lawyer, accountant, engineer, etc.)?

Yes No Does the regulation require small businesses to purchase a product or make any other
0 [gJ capital investments in order to comply with the regulation?

Yes No Are performance standards more appropriate than design standards?
0 [gJ

Yes No Does the regulation require small businesses to cooperate with audits, inspections, or
0 [gJ other regulatory enforcement activities?

Yes No Will the regulation have the effect of creating additional taxes and/or fees for small
0 [gJ businesses?

Yes No Does the regulation require small businesses to provide educational services to keep up to
0 [gJ date with regulatory requirements?

Yes No Is the regulation likely to deter the formation of small businesses in Massachusetts?
0 [gJ

Yes No Is the regulation likely to encourage the formation of small businesses in Massachusetts?
0 [gJ

Yes No Can the regulation provide for less stringent compliance or reporting requirements for
0 [gJ small businesses?

Yes No Can the regulation establish less stringent schedules or deadlines for compliance or
0 [gJ reporting requirements for small businesses?

Yes No Can the compliance or reporting requirements be consolidated or simplified for small
0 [gJ businesses?

Yes No Can performance standards for small businesses replace design or operational standards?
0 [gJ

Yes No Are there alternative regulatory methods that would minimize the adverse impact on
0 [gJ small businesses?

Yes No Were any small businesses or small business organizations contacted during the
0 [gJ preparation of this document? If so, please describe.

2

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



SMALL BUSINESS IMP ACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal of a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential
effects of the action but also quantifies the costs, if any, associated with each. The questions below are designed to
aid promulgating authorities in conducting their analysis.

Agency Submitting Regulation: Executive Office of Health and Human Services

Subject Matter of Regulation: Rates of Payment for Certain Children's Behavioral Health Services

Regulation No: 101 CMR 352.00

Statutory Authority: M.G.L. c. 118E

Other Agencies Affected: Department of Mental Health and Department of Children and Families

Other Regulations That May Duplicate or Conflict with the Regulation: None

Describe the Scope and Objectives of the Regulation: 101 CMR 352.00 establishes payment rates for certain
Children's Behavioral Health Services

Business Industry(ies) Affected by the Regulation: Providers of Children's Behavioral Health Services

Types of Businesses Included in the Industry(ies): Providers of Children's Behavioral Health Services

Total Number of Small Businesses Included in the Regulated Industry(ies) Please see the attached guidance
documents for assistance determining the total number of small businesses: 24

Number of Small Businesses Potentially Subject to the Proposed Regulation: 24

Effective Date Used In Cost Estimate: August 1, 2013

Yes No *Note: For each question, please answer 'yes" or "no" and offer a brief explanation. Please
describe any facts, data, views, arguments, or other input from small businesses,
organizations or any other sources that were used to quantify the impacts outlined below.

Yes No Will small businesses have to create, file, or issue additional reports?
0 ~

Yes No Will small businesses have to implement additional record keeping procedures?
0 ~

Yes No Will small businesses have to provide additional administrative oversight?
0 ~

Yes No Will small businesses have to hire additional employees in order to comply with the
0 ~ proposed regulation?

Yes No Does compliance with the regulation require small businesses to hire other professionals
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D t8J (e.g. a lawyer, accountant, engineer, etc.)?

Yes No Does the regulation require small businesses to purchase a product or make any other
D t8J capital investments in order to comply with the regulation?

Yes No Are performance standards more appropriate than design standards?
D t8J

Yes No Does the regulation require small businesses to cooperate with audits, inspections, or
D t8J other regulatory enforcement activities?

Yes No Will the regulation have the effect of creating additional taxes and/or fees for small
D t8J businesses?

'T __ ... ,- ~ -- .LL - ______ I_~:. ..•_ •.••........•,.•..:~.•.•.r~n.1I hll'lC'IIH..Q £'LU.' fo. n.~n~,!tlp. p..tl!HH~tinn~l c;:.prvil'"p~ tll kppn un to

Yes No Can the regulation provide for less stringent compliance or reporting requirements for
D t8J small businesses?

Yes No Can the regulation establish less stringent schedules or deadlines for compliance or
D t8J reporting requirements for small businesses?

Yes No Can the compliance or reporting requirements be consolidated or simplified for small
D t8J businesses?

Yes No Can performance standards for small businesses replace design or operational standards?
D t8J

Yes No Are there alternative regulatory methods that would minimize the adverse impact on
D t8J small businesses?

Yes No Were any small businesses or small business organizations contacted during the
D t8J preparation of this document? If so, please describe.
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The Commonwealth of Massachusetts
Executive Office of Health and Human Services

One Ashburton Place) Room 1109
Boston) l\1A 02108

DEVAL L. PATRICK
Governor

Tel.: 617-573-1600
Fax: 617-573-1890
www.mass.gov/eohhs

TIMOTHY P. MURRAY
Lieutenant Governor

JOI-IN W. POLANOWICZ
Secretarv

NOTICE OF PUBLIC HEARING

Pursuant to the provisions of M.G.L. c.11BE and in accordance with M.G.L. c. 30A, as amended, the
Executive Office of Health and Human Services (EOHHS) will hold a public hearing on Tuesday July
9,2013, at 10:00 a.m. at the Worcester City Hall, Levi Lincoln Jr. Chamber, 455 Main St., Worcester,
MA 01608 relative to the adoption of:

101 CMR 411.00: Rates for Certain Placement and Support Services

and the repeal of:

114.4 CMR 11.00: Rates for Certain Placement and Support Services

These actions are being taken in order to comply with c. 224 of the Acts of 2012, which transferred
authority for this regulation from the Division of Health Care Finance and Policy in M.G.L. c. 118G to
the Executive Office of Health and Human Services (EOHHS) in M.G.L. c.118E. 101 CMR411.00
replaces 114.4 CMR 11.00 as the regulation governing payment rates for Certain Placement and
Support Services purchased by governmental units, and contains amendments as well. The
proposed regulation, with amendments, is being promulgated by EOHHS pursuant to c. 257 of the
Acts of 200B. These services are provided to clients in Intensive Foster Care (IFC) and Enhanced
Intensive Foster Care (EIFC) programs where the services are purchased by the Department of
Children and Families (DC F) and the Department of Mental Health (DMH). The proposed amendments
contain additional services to be purchased by DCF, the Department of Developmental Disabilities
(DDS), the Department of Youth Services (DYS), the Massachusetts Commission for the Blind (MCB)
and the Massachusetts Rehabilitation Commission (MRC). They establish standard rates for programs
that provide placements in a caregiver's home (IFC for youth, purchased by DCF, DMH and DYS, and
Shared Living for adults, purchased by DDS, MCB and MRC), and Family Residential, Adoption
Management and Support Services and other Unique Support Services (purchased by DCF). Under
IFC or Shared Living, there are program operational and caregiver stipend components. The IFC and
Supported Living Operational, Family Residential and Unique Support programmatic rates were
developed using model budgets and benchmarks, and include a cost adjustment factor (CAF) of 3.93%
from the 2012 cost base. The IFC Stipend rates were benchmarked against current DCF Stipends and
include a CAF of 4.6%. The Shared Living Stipends are based on an analysis of current DDS stipend
levels, increasing rates for most caregivers and decreasing for none. Adoption Management and
Support Services are proposed to increase by 9.72% to reflect inflation since the last DCF adjustment.
The rate increases will be phased in over two years, starting September 1, 2013.

EOHHS is proposing this regulation and amendments to ensure that payment rates are consistent
with efficiency, economy, and quality of care. It is estimated that annual aggregate state
expenditures will increase by $9.B6M, with $4.9M each in FY14 and FY15 as a result of these
amendments. There is no fiscal impact on cities and towns. The amendments do not impose new
costs on small businesses; the impact on small business providers will vary based on the volume of
services provided.

Individuals that notify EOHHS of their intent to testify at the hearing will be afforded an earlier
opportunity to speak. Speakers may notify EOHHS of their intention to testify at the hearing by
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registering online at EHS-Regulations@state.ma.us. Individuals may also submit written testimony
by e-mailingEHS-Regulations@state.ma.us. Please submit electronic testimony as an attached
Word document or as text within the body of the e-mail with the name of the regulation in the subject
line. All submissions must include the sender's full name and address. Individuals who are unable to
submit testimony bye-mail should mail written testimony to EOHHS, c/oD. Briggs, 100 Hancock
Street, s" Floor, Quincy, MA 02171. Written testimony must be submitted by 5:00 p.m. on Friday
July 19, 2013. Copies of the proposed regulation are available for inspection and/or purchase at
EOHHS or may be viewed at EOHHS's website at http://www.mass.gov/eohhs/gov/laws-
regs/hhs/regs. html.
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SMALL BUSINESS IMPACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal 0/ a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential
effects of the action but also quantifies the costs, if any, associated with each. The questions below are designed to
aid promulgating authorities in conducting their analysis.

Agency Submitting Regulation: Executive Office of Health and Human Services

Subject Matter of Regulation: Rates for Certain Placement and Support Services

Regulation No: 101 CMR 411.00

Statutory Authority: M.G.L. c. 118E

Other Agencies Affected: Department of Developmental Services (DDS), Massachusetts Commission for the
Blind (MCB), Massachusetts Rehabilitation Commission (MRC), Department of Mental Health (DMH),
Department of Youth Services (DYS), and Department of Children and Families (DCF)

Other Regulations That May Duplicate or Conflict with the Regulation: None

Describe the Scope and Objectives ofthe Regulation: Regulation 101 CMR 411.00 governs the payment rates
for certain Placement and Support Services for clients in Intensive Foster Care (IFC) and Enhanced Intensive Foster
Care (EIFC) programs provided to clients of the Department of Children and Families (OCF) and the Department
of Mental Health (OMH).

Business Industry(ies) Affected by the Regulation: Providers of certain placement and support services,
including Intensive Foster Care and Shared Living.

Types of Businesses Included in the Industry(ies): Providers of certain placement and support services,
including Intensive Foster Care and Shared Living.

Total Number of Small Businesses Included in the Regulated Industry(ies) Please see the attached guidance
documents/or assistance determining the total number a/small businesses: There are currently 94 providers of
Intensive Foster Care and Shared Living services.

Number of Small Businesses Potentially Subject to the Proposed Regulation: There are currently 94 providers
ofIntensive Foster Care and Shared Living services.

Effective Date Used In Cost Estimate: September 1,2013

Yes No *Note: For each question, please answer 'yes" or "no" and offer a brief explanation. Please
describe any facts, data, views, arguments, or other input from small businesses,
organizations or any other sources that were used to quantify the impacts outlined below.

Yes No Will small businesses have to create, file, or issue additional reports?
0 !8J

1
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Yes No Will small businesses have to implement additional record keeping procedures?
0 0

Yes No Will small businesses have to provide additional administrative oversight?
0 0

Yes No Will small businesses have to hire additional employees in order to comply with the
0 0 proposed regulation?

Yes No Does compliance with the regulation require small businesses to hire other professionals
0 0 (e.g. a lawyer, accountant, engineer, etc.)?

Yes No Does the regulation require small businesses to purchase a product or make any other
0 0 capital investments in order to comply with the regulation?

Yes No Are performance standards more appropriate than design standards?
0 0

Yes No Does the regulation require small businesses to cooperate with audits, inspections, or
0 0 other regulatory enforcement activities?

Yes No Will the regulation have the effect of creating additional taxes and/or fees for small
0 0 businesses?

Yes No Does the regulation require small businesses to provide educational services to keep up to
0 0 date with regulatory requirements?

Yes No Is the regulation likely to deter the formation of small businesses in Massachusetts?
0 0

Yes No Is the regulation likely to encourage the formation of small businesses in Massachusetts?
0 0

Yes No Can the regulation provide for less stringent compliance or reporting requirements for
0 0 small businesses?

Yes No Can the regulation establish less stringent schedules or deadlines for compliance or
0 0 reporting requirements for small businesses?

Yes No Can the compliance or reporting requirements be consolidated or simplified for small
0 0 businesses?

Yes No Can performance standards for small businesses replace design or operational standards?
D 0
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Yes No Are there alternative regulatory methods that would minimize the adverse impact on
0 ~ small businesses?

Yes No Were any small businesses or small business organizations contacted during the
0 ~ preparation of this document? If so, please describe.
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COMMONWEALTH OF MASSACHUSETTS
Office of Consumer Affairs and Business Regulation''-.:''·J'

DIVISION OF INSURANCE
1000 Washington Street, Suite 810 • Boston, MA 02118·6200

(617) 521-7794· FAX (617) 521-7475
TTYfTDD (617) 521-7490
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DEVAL L. PATRICK
GOVERNOR

GREGORY BIALECKI
SECRETARY OF HOUSING AND

ECONOMIC DEVELOPMENT

TIMOTHY P. MURRAY
LIEUTENANT GOVERNOR

BARBARA ANTHONY
UNDERSECRETARY

JOSEPH G. MURPHY
COMMISSIONER OF INSURANCE

NOTICE OF HEARING

DOCKET NO. G2013-01

Proposed New Regulation 211 CMR 135.00 - Requirements
Regarding Referrals to Motor Vehicle Glass Repair Shops

Pursuant to Massachusetts General Laws Chapter 30A and the authority granted to the
Commissioner ofInsurance under Chapter 208 of the Acts of2012 and M.G.L. c. 175, §113X, a
hearing will be held at the offices of the Division of Insurance ("Division"), 1000 Washington
Street, Hearing Room IE, 15t Floor, Boston, MA 02118 on Friday, June 28, 2013 at 10:00 a.m.,
regarding the proposed new regulation 211 CMR 135.00, Requirements Regarding Referrals to
Motor Vehicle Glass Repair Shops.

The purpose of the hearing is to afford all interested persons an opportunity to provide
oral and/or written comments regarding the promulgation of211 CMR 135.00. The regulation
prohibits insurers, producers, adjusters or third party administrators for insurers from steering or
otherwise interfering with an insured's choice of a glass repair shop for the insured's motor
vehicle. The proceedings concerning the promulgation of211 CMR 135.00 are designated as
Docket No. G2013-0l.

Pursuant to SECTION 68 of Chapter 240 of the Acts of2010, a small business impact
statement is required to be included in this Notice of Hearing. A significant number of insurers,
producers, adjusters and third party administrators for insurance companies constitute the
Massachusetts businesses included in the regulated industry. Two small businesses were
identified as small businesses by the Small Business Administration Dynamic Small Business
Search Page; one is a claims adjuster business and one is a third party administrator. Based on
Division ofInsurance records, however, a significant number of insurers, producers, claims
adjusters and third party administrators for insurers could be considered subject to proposed 211
CMR 135.00.

As only two small businesses identified by the SBA Dynamic Small Business Search
Page are subject to 211 CMR 135.00, and given that 211 CMR 135.00 prohibits certain activity
as opposed to requiring action by the regulated entities, the Division estimates that the projected
reporting, recordkeeping and other administrative costs required for compliance with 211 CMR
135.00 are negligible. The Division is not aware of any conflicts between 211 CMR 135.00 and
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existing Division regulations or existing regulations of another agency or department of the
Commonwealth.

Since only two small businesses identified by the SBA Dynamic Small Business Search
Page are subject to 211 CMR 135.00, and given the subject matter of the regulation, 211 CMR
135.00 is not likely to deter or encourage the formation of new businesses in the Commonwealth.
Since only two small businesses identified by the SBA Dynamic Small Business Search Page are
subject to 211 CMR 135.00, and given that the regulation prohibits certain activities and requires
no reporting, the Division cannot establish less stringent compliance or reporting requirements
for small businesses; establish less stringent schedules or deadlines for compliance or reporting
requirements for small businesses; consolidate or simplify compliance or reporting requirements
for small businesses; or minimize the adverse impact 211 CMR 135.00 on small businesses.

Any person who wishes to provide oral comment concerning the promulgation of the
regulation is requested to file a Notice of Intent to Comment with the Division no later than June
27,2013 at 4:00 pm. All other persons who wish to provide oral comment will be heard after
those who notify the Division in advance. Written comments may be submitted until the record
of the hearing is closed. All submissions must be sent to the Docket Clerk, Hearings and
Appeals, Division oflnsurance, 1000 Washington Street, Suite 810, Boston, MA 02118-6200, or
by electronic mail to doidocket.mailbox{c4state.ma.us and must refer to Docket No. 02013-01 in
the subject line.

Copies of the proposed regulation are available from the Docket Clerk or from the
Division's website at: http://www.mass.gov/ocabr/docs/doi/emergency-regulation-21l-cmr-153-
OO.pdf.

Jo~urphy ~ ~
Commissioner of Insurance

Dated: May 22, 2013

-2-
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SMALL BUSINESS IMPACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal of a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential
effects of the action but also quantifies the costs, if any, associated with each. The questions below are designed to
aid promulgating authorities in conducting their analysis.

Agency Submitting Regulation:Division ofInsurance ("Division")

Subject Matter of Regulation:Requirements Regarding Referrals to Motor Vehicle Glass Repair Shops

Regulation No: 211 CMR 135.00

Statutory Authority:Chapter 208 of the Acts of2012 as codified in M.G.L. c. 175, §113X

Other Agencies Affected:None

Other Regulations That May Duplicate or Conflict with the Regulation: The Division is not aware of any
regulations that may duplicate or conflict with this regulation.

Describe the Scope and Objectives of the Regulation: The proposed regulation is being promulgated pursuant to
St. 2012, c. 208. The new Act requires the Commissioner of Insurance to promulgate regulations to provide for the
administration and enforcement ofM.G.L. c. 175, § 113X. St. 2012, c. 208, which became effective on November I,

2012.

Business Industry(ies) Affected by the Regulation:Motor Vehicle Glass Repair Industry and the Motor Vehicle

Insurance Industry.

Types of Businesses Included in the Industry(ies): Insurance companies licensed to write motor vehicle

insurance policies, insurance producers selling motor vehicle insurance policies, adjusters for motor vehicle glass
claims, third party administrators for motor vehicle glass claims, and motor vehicle glass repair shops.

Total Number of Small Businesses Included in the Regulated Industry(ies)Please see the attached guidance
documents for assistance determining the total number of small businesses: Using the SBA Dynamic Small
Business Search Page to identify the total number of small businesses included in the regulated industry, no
facilities are identified as having fewer than 500 employees and having the following NAISC codes: 524126-
Direct Property and Casualty Insurers; and 524210 -Agencies and Brokerages. The following searches
revealed one business in each of the following categories: 524291 - Claims Adjusters; and 524292 - Third
Party Administrators. It should be noted that the Division regulates only TPAs that have limited authority
to process health claims.

While the SBA Dynamic Small Business Search Page identifies only two small business that may be
affected by this regulation, based upon a review of its licensing records, the Division notes that there are
undoubtedly significantly more small businesses involved in either the motor vehicle glass repair industry
may be subject to the proposed regulation, including motor vehicle glass repair shops.

Number of Small Businesses Potentially Subject to the Proposed Regulation:While only two businesses
identified by the SBA Dynamic Small Business Search Page could be considered subject to the proposed regulation,
based upon a review of its licensing records, the Division believes that there are a significantly higher number of small
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businesses involved in the motor vehicle glass repair industry may be subject to the proposed regulation, including
motor vehicle glass repair shops.

Effective Date Used In Cost Estimate: November 2012

Yes No *Note: For each question, please answer 'yes" or "no" and offer a brief explanation. Please
describe any facts, data, views, arguments, or other input from small businesses,
organizations or any other sources that were used to quantify the impacts outlined below.

Yes No Will small businesses have to create, file, or issue additional reports?

D ~ The proposed regulation largely restates the requirements provided for in M.G. L. c. 175, § 113X
relative to the requirements regarding referrals to Motor Vehicle Glass Repair Shops. As such,
the proposed regulation itself does not create any additional reporting requirements for small
business.

Yes No Will small businesses have to implement additional recordkeeping procedures?

D ~ The proposed regulation largely restates the requirements provided for in M.G.L. c. 175, § 113X
relative to the requirements regarding referrals to Motor Vehicle Glass Repair Shops. As such,
the proposed regulation does not itself create any additional recordkeeping procedures for small
businesses.

Yes No Will small businesses have to provide additional administrative oversight?

D ~ The proposed regulation largely restates the requirements provided for in M.G.L. c. 175, § 113X
relative to the requirements regarding referrals to Motor Vehicle Glass Repair Shops. As such,
the proposed regulation does not itself require small businesses to provide additional
administrative oversight.

Yes No Will small businesses have to hire additional employees in order to comply with the

D ~
proposed regulation?

The proposed regulation largely restates the requirements provided for in M.G.L. c. 175, § 113X
relative to the requirements regarding referrals to Motor Vehicle Glass Repair Shops. As such,
the proposed regulation does not itself impose any additional requirements on small businesses,
and the Division does not anticipate that small businesses will have to hire additional
employees in order to comply with the proposed regulation.

Yes No Does compliance with the regulation require small businesses to hire other professionals

D ~
(e.g. a lawyer, accountant, engineer, etc.)?

The proposed regulation largely restates the requirements provided for in M.G.L. c. t 75,
§t 13X relative to the requirements regarding referrals to Motor Vehicle Glass Repair
Shops. As such, the proposed regulation does not itself impose any additional
requirements on small businesses, and the Division does not anticipate that small
businesses will have to hire other professionals in order to comply with the proposed
regulation.

Yes No Does the regulation require small businesses to purchase a product or make any other
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D [8J capital investments in order to comply with the regulation?

The proposed regulation largely restates the requirements provided for in M.C.L. c. 175,
§l13X. As such, the proposed regulation does not itself impose any additional
requirements on small businesses, and the Division does not anticipate that small
businesses will have to purchase a product or make any other capital investments in order
to comply with the proposed regulation.

Yes No Are performance standards more appropriate than design standards?

D [8J The proposed regulation is drafted in performance standard format to extent possible ..

Yes No Does the regulation require small businesses to cooperate with audits, inspections, or

[8J [8J
other regulatory enforcement activities?

The proposed regulation largely restates the requirements provided for in M.C.L. c. 175,
§113X. As such, the proposed regulation does not itself impose any additional
requirements on small businesses.

Yes No Will the regulation have the effect of creating additional taxes and/or fees for small
businesses?

D [8J
The proposed regulation largely restates the requirements provided for in M.C.L. c. 175,
§I 13X. As such, the proposed regulation does not itself impose any additional
requirements on small businesses. However, neither M.C.L. c. 175, §1 13X nor the
proposed regulation creates additional taxes or fees for small businesses.

Yes No Does the regulation require small businesses to provide educational services to keep up to

D [8J
date with regulatory requirements?

The proposed regulation largely restates the requirements provided for in M.C.L. c. 175,
§ 113X. As such, the proposed regulation does not itself impose any additional
requirements on small businesses. However, neither M.C.L. c. 175, § 113X nor the
proposed regulation creates additional requirements for small businesses to provide
educational services to keep up to date with regulatory requirements.

Yes No Is the regulation likely to deter the formation of small businesses in Massachusetts?

D [8J The regulation would likely not encourage or discourage the formation of small businesses in
Massachusetts.

Yes No Is the regulation likely to encourage the formation of small businesses in Massachusetts?

D [8J The regulation would likely not encourage or discourage the formation of small businesses
in Massachusetts.

Yes No Can the regulation provide for less stringent compliance or reporting requirements for
small businesses?

D [8J
The proposed regulation largely restates the requirements provided for in M.C.L. c. 175,
§113X. As such, the proposed regulation does not itself impose any additional compliance
or reporting requirements on small businesses.

5
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Yes No Can the regulation establish less stringent schedules or deadlines for compliance or

0 (8J
reporting requirements for small businesses?

The proposed regulation largely restates the requirements provided for in M.G.L. c. 175,
§ I13X. As such, the proposed regulation does not itself impose any additional compliance
or reporting requirements on small businesses.

Yes No Can the compliance or reporting requirements be consolidated or simplified for small
businesses?

0 (8J
The proposed regulation largely restates the requirements provided for in M.G.L. c. 175,
§113X. As such, the proposed regulation does not itself impose any additional compliance
or reporting requirements on small businesses.

Yes No Can performance standards for small businesses replace design or operational standards?

0 (8J The proposed regulation is drafted in performance standard format to the extent possible.

Yes No Are there alternative regulatory methods that would minimize the adverse impact on
small businesses?

0 (8J
The proposed regulation largely restates the requirements provided for in M.G.L. c. 175,
§113X. As such, the proposed regulation does not itself adversely impact small businesses.

Yes No Were any small businesses or small business organizations contacted during the

(8J 0
preparation of this document? If so, please describe.

Yes - discussions have taken place between the Division and several auto glass repair
shops with respect to the process of drafting a regulation to implement the requirements
of M.G.L. c. 175, §II3X, and with respect to the potential impact of any such proposed
regulation on small businesses in the Commonwealth.
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The Commonwealth of Massachusetts

Executive Office of Health and Human Services
Office of Medicaid

One Ashburton Place
Boston, MA 02108

MassHea'th

DEVAL L. PATRICK
Governor

JOHN W. POLANOWICZ
Secretary

TIMOTHY P. MURRAY
Lieutenant Governor

JULIAN J. HARRIS. M.D.
Medicaid Director

COMMONWEALTH OF MASSACHUSETTS
EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES

DIVISION OF MEDICAL ASSISTANCE

NOTICE OF PROPOSED AMENDMENT OF REGULATIONS
The Division proposes to amend its regulations under the authority ofM.O.L. c. 118E, ss. 7 and
12 and pursuant to M.O.L. c. 30A, s. 3. The Division describes the substance of the proposed
actions as amendments to regulations found at 130 CMR 519.000 (MassHealth: Coverage
Types). MassHealth has received approval from the Centers for Medicare & Medicaid Services
for two new 1915(c) home- and community-based services waivers related to MassHealth's
Money Follows the Person demonstration. These waivers enable eligible individuals aged 18 or
older to transition from facility-based long-term-care settings to community settings where they
can receive their medically necessary MassHealth services. The proposed amendments provide
the eligibility requirements for an individual to enroll in one of these waivers. These regulations
went into effect retroactive to April 1,2013, as emergency regulations. The Division describes
the substance of the proposed actions as amendments to regulations found at 130 CMR
630.000. Revised regs are renamed Home- and Community-Based Services (HCBS) regs to
incorporate two new Money Follows the Person (MFP) waivers. The waivers will provide home-
and community-based waiver services to individuals that are transitioning from medical facilities
to the community. These regulations went into effect retroactive to April 1, 2013, as
emergency regulations. All persons desiring to submit data, views, or arguments concerning
these proposed actions may submit them in writing to the Medicaid Director, EOHHS, One
Ashburton Place, Rm. 1109, Boston, MA 02108, or e-mail tomasshealthpublicnotice@state.ma.us.
E-mailedcomments should contain the sender's name, mailing address, and organization or
affiliation, ifany. Comments will be accepted through June 28, 2013. All persons desiring to
review the current draft of the proposed actions may go to www.mass.gov/masshealth/proposedregs
or request a copy in writing or in person from the MassHealth Publications Unit, 100 Hancock
Street, 6th Floor, Quincy, MA 02171. The Division may adopt a revised version of the proposed
actions taking into account relevant comments and any other practical alternatives that come to
the Division's attention. By Order of the Division of Medical Assistance JULIAN 1. HARRIS,
M.D., MEDICAID DIRECTOR June 7, 2013
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SMALL BUSINESS IMPACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal 0/ a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential effects of the
action but also quantifies the costs, if any, associated with each. The questions below are designed to aid promulgating
authorities in conducting their analysis.

Agency Submitting Regulation: Division of Medical Assistance (MassHealth)

Subject Matter of Regulation: Money Follows the Person Home- and Community-Based Services Waivers

Regulation No: 130 CMR 519.000 (MassHealth: Coverage Types)

Statutory Authority: M.G.L. c. 118E, §§ 7 and 12

Other Agencies Affected: None

Other Regulations That May Duplicate or Conflict with the Regulation: None

Describe the Scope and Objectives of the Regulation: The proposed regulations provide the eligibility requirements for
enrollment into the two new Money Follows the Person (MFP) Demonstration-related MassHealth home- and community-
based services waivers (HCBSWs) and are necessary for the effective and efficient operation of these new waiver
programs, as well as the MassHealth program.

Business Industry(ies) Affected by the Regulation: Not applicable

Types of Businesses Included in the Industry(ies): Not applicable

Total Number of Small Businesses Included in the Regulated Industry(ies) Please see the attached guidance
documents/or assistance determining the total number of small businesses: Not applicable

Number of Small Businesses Potentially Subject to the Proposed Regulation: Not applicable

Effective Date Used In Cost Estimate: April I, 2013

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
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Yes No *Note: For each question, please answer 'yes" or "no" and offer a brief explanation. Please
describe any facts, data, views, arguments, or other input from small businesses,
organizations or any other sources that were used to quantify the impacts outlined below.

Yes No Will small businesses have to create, file, or issue additional reports?

D [8]

Yes No Will small businesses have to implement additional record keeping procedures?

D [8]

Yes No Will small businesses have to provide additional administrative oversight?

D [8]

Yes No Will small businesses have to hire additional employees in order to comply with the

D [8]
proposed regulation?

Yes No Does compliance with the regulation require small businesses to hire other professionals

D [8]
(e.g. a lawyer, accountant, engineer, etc.)?

Yes No Does the regulation require small businesses to purchase a product or make any other

D [8]
capital investments in order to comply with the regulation?

Yes No Are performance standards more appropriate than design standards?

D [8]

Yes No Does the regulation require small businesses to cooperate with audits, inspections, or

D [8]
other regulatory enforcement activities?

Yes No Will the regulation have the effect of creating additional taxes and/or fees for small

D
businesses?

[8]

Yes No Does the regulation require small businesses to provide educational services to keep up to

D [8]
date with regulatory requirements?

Yes No Is the regulation likely to deter the formation of small businesses in Massachusetts?

D [8]
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Yes No Is the regulation likely to encourage the formation of small businesses in Massachusetts?

0 [RJ

Yes No Can the regulation provide for less stringent compliance or reporting requirements for
small businesses?

0 [RJ

Yes No Can the regulation establish less stringent schedules or deadlines for compliance or

0 [RJ
reporting requirements for small businesses?

Yes No Can the compliance or reporting requirements be consolidated or simplified for small

0
businesses?

[RJ

Yes No Can performance standards for small businesses replace design or operational standards?

0 [RJ

Yes No Are there alternative regulatory methods that would minimize the adverse impact on

0
small businesses?

[RJ

Yes No Were any small businesses or small business organizations contacted during the

0 [RJ
preparation of this document? If so, please describe.
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SMALL BUSINESS IMPACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal of a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential
effects of the action but also quantifies the costs, if any. associated with each. The questions below are designed to
aid promulgating authorities in conducting their analysis.

Agency Submitting Regulation: Division of Medical Assistance (MassHealth)

Subiect Matter of Regulation: [Provide a brief description of the purpose of the regulation (for examp Ie,
"MassHealth participation rules for physicians" or "MassHealth financial eligibility rules for members).]

MassHealth Home and Community Based Waiver Provider Regulations to include the proposed new 1915(c)
HeBS waivers, the Money Follows the Person Community Living (MFP-CL) waiver and the Money Follows the
Person Residential Supports (MFP-RS) waiver. The applications for these two waivers were submitted to CMS on

April 26, 2012, the waivers are anticipated to commence operation in September of2012.

Regulation No: 130 CMR XXX.OOO

130 CMR 630.400

Statutory Authority:

M.G.L. c. 118E, §§ 7 and 12

Other Agencies Affected: [List other agencies that are affected by the proposed regulations. If there are none,

enter "None. "l

Massachusetts Rehabilitation Commission - the operating agency for the MFP waivers

Division of Health Care Finance and Policy - establishing rates for waiver services

Other Regulations That May Duplicate or Conflict with the Regulation: [Cite any regulations that may
duplicate or conflict with the proposed regulation.]

None

Describe the Scope and Objectives of the Regulation: [Provide a brief summary of the draft.]

The proposed regulation revisions introduce regulations that govern the providers of waiver services under the two
new waivers. These regulation revisions will enable the effective and efficient operation of the new waivers.

Specifically, the proposed regulations detail the waiver services available under each of the new waivers, the

provider requirements for participating as a provider under each of the two new waivers, as well as the conditions
of payment for providing services under each waiver.

Business Industry{ies) Affected by the Regulation: [For provider regulations, describe or list the type of
providers affected by the regulation, for example, "physician practices." For member regulations, enter "not
app licab Ie. "]

1
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Implementation of the MFP-CL and MFP-RS waivers will increase the need for community service providers.
Under these new waivers individuals will transition from facilities to the community where they will receive home
and community based waiver services. These waiver services will be provided by such entities including but not
limited to: home health agencies, homemaker agencies, human service agencies, chore agencies, community based
substance abuse treatment centers, rehabilitation agencies, supportive employment, family training, and peer
supports.

Types of Businesses Included in the Industry(ies): [For provider regulations, enter "Massl-lealth-participating
[provider type]." If possible, provide a narrower subset, such as MassHealth-participating physician practices who
provide radiology services. For member regulations, enter "not applicable."]

MassHealth waiver providers include: MassHealth participating providers in provider types 98 and 35, including
community service providers, providers of home accessibility adaptations and vehicle modification, as well as
family training, prevocational training, supportive employment, peer supports, and residential support service
providers.

Total Number of Small Businesses Included in the Regulated Industry(ies) Please see the attached guidance
documents for assistance determining the total number of small businesses: [For provider regulations, enter
"Unknown. The proposed regulations apply to MassHealth-participating providers only." For member regulations,
enter "not applicable."]

Unknown

Number of Small Businesses Potentially Subject to the Proposed Regulation: [Enter the estimated number of
Massl-Iealth-participating providers that are affected by this proposed regulation. Estimate the number of small
businesses using previously determined estimates or using the small business size standards published in 13 CFR
121.20 I. An abridged version, which contains only the small business sectors that are relevant to MassHealth
providers, is available from MassHealth Publications. For member regulations, enter "not applicable."]

There are approximately 150 enrolled ABI waiver providers.

Effective Date Used In Cost Estimate: [Enter the effective date of the proposed regulation.]

September I, 2012

Yes No "Note: For each question, please answer 'yes" or "no" and offer a brief explanation. Please
describe any facts, data, views, arguments, or other input from small businesses,
organizations or any other sources that were used to quantify the impacts outlined below.

Yes No Will small businesses have to create, file, or issue additional reports?

~ 0 Yes, but only if they choose to participate as a provider of waiver services under one of the two
new 1915(c) HCBS waivers.

Yes No Will small businesses have to implement additional recordkeeping procedures?

~ 0 Yes, but only if they choose to participate as a provider of waiver services under one of the two
new 1915(c) HCBS waivers.

Yes No Will small businesses have to provide additional administrative oversight?

0 ~ A small business's internal administrative oversight would not be expected to change if they
choose to participate as a provider of waiver services under one of the two 1915(c) waivers,
provided they meet applicable requirements to operate as a provider of waiver services.

2
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Yes No Will small businesses have to hire additional employees in order to comply with the

r8J 0
proposed regulation?

Yes, but only to the extent their additional level of business from participating as a provider of
waiver service requires additional employees to meet demand.

Yes No Does compliance with the regulation require small businesses to hire other professionals

0 r8J
(e.g. a lawyer, accountant, engineer, etc.)?

The regulations do notimpose such requirements.

Yes No Does the regulation require small businesses to purchase a product or make any other

0 r8J
capital investments in order to comply with the regulation?

The regulations do not impose such requirements.

Yes No Are performance standards more appropriate than design standards?

r8J 0 Yes, where the regulations pertain to the provision of services to individuals and conditions of
payment for the provision of services, performance standards are more appropriate.

Yes No Does the regulation require small businesses to cooperate with audits, inspections, or

r8J 0
other regulatory enforcement activities?

Yes, but only if they choose to participate as a provider of waiver services under one of the two
new 19I5(c) HeBS waivers.

Yes No Will the regulation have the effect of creating additional taxes and/or fees for small
businesses?

0 r8J
The regulations do not impose such requirements.

Yes No Does the regulation require small businesses to provide educational services to keep up to

0 r8J
date with regulatory requirements?

The regulations do not impose such requirements.

Yes No Is the regulation likely to deter the formation of small businesses in Massachusetts?

0 r8J No, the regulation is likely to encourage formation of small businesses where it will create
increased demand for home and community based services that are covered under the waivers.

Yes No Is the regulation likely to encourage the formation of small businesses in Massachusetts?

r8J 0 Yes, the regulation is likely to encourage formation of small businesses where it will create
increased demand for home and community based services that are covered under the waivers.

Yes No Can the regulation provide for less stringent compliance or reporting requirements for
small businesses?

0 r8J

Yes No Can the regulation establish less stringent schedules or deadlines for compliance or

0 r8J
reporting requirements for small businesses?

No, the regulations layout compliance and reporting requirements that are appropriate to ensure
the safety of individuals participating in the waivers and to ensure quality of care.

3

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



Yes No Can the compliance or reporting requirements be consolidated or simplified for small
businesses?

D C8J
No, the compliance and reporting requirements contained in the regulation are already
consolidated, where applicable, when they apply to all waiver service providers and are not
consolidated in the places where the compliance or reporting requirement only applies to one
type of waiver service provider.

Yes No Can performance standards for small businesses replace design or operational standards?

D C8J No, design standards/operational standards are not appropriate for regulations pertaining to the
delivery of waiver services and conditions of payment for provision of waiver services.

Yes No Are there alternative regulatory methods that would minimize the adverse impact on

D C8J
small businesses?

No, the proposed regulations are the most appropriate manner for laying out the conditions of
payment for the provision of waiver services and the provider qualification requirements to be a
provider of waiver services ..

Yes No Were any small businesses or small business organizations contacted during the

C8J D
preparation of this document? If so, please describe.

Stakeholder Meetings were conducted during the design of the MFP waivers at which point
input from Stakeholders was obtained on the design of the waivers.
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PERAe
COMMONWEALTH OF MASSACHUSETTS I PUBLIC EMPLOYEE RETIREMENT ADMINISTRATION COMMISSION

DOMENIC J. F. RUSSO. Chairman JOSEPH E. CONNARTON. Executive Director

Auditor SUZANNE M. BUMP 1ALAN MACDONALD 1JAMES M. MACHADO 1DONALD R. MARQUIS 1ROBERT B. McCARTHY 1GREGORY R. MENNIS

PURSUANT TO SECTION 50 of Chapter 7 of the General Laws the Public

Employee Retirement Administration Commission (PERAC) is promulgating

regulations relating to the implementation of the HEART Act and the retirement

systems compliance with IRS code (840 CMR 3.07 and 3.10). The Commission

hereby provides notice of a public comment period regarding the Commission's

proposed regulations. A hearing regarding the proposal will be held on Monday July

1, 2013 at PERAC, Training Room, 3rd floor, 5 Middlesex Avenue Somerville, MA at

10:00 - 1:00; and Tuesday July 16, 2013 at the Esther Howland Chamber,

Worcester City Hall, 455 Main Street Worcester, MA 01608. Directions to the

hearing sites can be located at PERAC's website at

http://www.mass.gov/perac/training/directions.htm. The Commission will accept

written comments through July 19, 2013. Comments may be sent to PERAC, 5

Middlesex Avenue, Suite 304, Somerville, MA 02145. Copies of the draft

regulations may be obtained by contacting Susan Childs at 617-666-4446 ext. 907.
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PERAe
COMMONWEALTH OF MASSACHUSETTS I PUBLIC EMPLOYEE RETIREMENT ADMINISTRATION COMMISSION

DOMENIC J. F. RUSSO. Chairman JOSEPH E. CONNARTON, ExecutiveDirector

Auditor SUZANNE M. BUMP 1ALAN MACDONALD 1JAMES M. MACHADO 1DONALD R. MARQUIS 1ROBERT B. McCARTHY 1GREGORY R. MENNIS

May 23,2013

Secretary of State William Galvin
State Publications and Regulations
One Ashburton Place
Room 1613
Boston, MA 02108

Dear Secretary Galvin:

This statement, in accordance with M.G.L. c. 30A §§ 2 and 5, accompanies the filing by
the Public Employee Retirement Commission (PERAC) of proposed regulation changes
to 840 CMR 3.07 and 3.10. These regulations are necessary for compliance with the
Heroes Earnings Assistance and Relief Tax Act of 2006 (HEART Act) and IRS code
provisions.

The Commission has determined that the regulations do not have an impact on small
businesses as they relate only to public employee retirement systems in Massachusetts.

Please direct any inquiries regarding this regulation to the Commission's General
Counsel, John W. Parsons, (617) 666-4446, Ext 912, Thank you for your consideration
in this matter.

Sincerely,

1:et~::::~
Executive Director
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Timothy P. Murray
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Andrea J. Cabral
Secretary

Thomas G. Gatzunis, P.E.
Commissioner

May 16,2013

NOTICE OF PUBLIC HEARING

Under the provisions of G.L. c. 30A, the Department of Public Safety ("Department") will hold a public
hearing for the purpose of gathering comments, ideas, and information concerning the following
regulation:

520 CMR 16.00, et seq.

520 CMR 16.00 codifies the Department of Public Safety's authorization, pursuant to M.G.L. c. 146 §
49, to promulgate regulations requiring the renewal of engineering, fireman's, and special licenses every
five years, and details the number of hours of continuing education required for renewal. These
regulations are currently under 522 CMR 18, the Board of Boiler Rules, and are being relocated to 520
CMR 16 upon determination by the Board and the Department that the authority to regulate this area lies
with the Department. Additionally, the recently enacted Chapter 108 of the Acts of2012 adds a section
to M.G.L. c. 147 which provides that licenses issued under the authority of the Department and held by
individuals engaged in active duty with the armed forces will remain valid for up to 90 days following
their release from active duty. The proposed regulation codifies this new law into the Department's
regulations governing engineering and firemen's licenses.

Scheduled Hearing Date: June 20, 2013, at 1:00 PM

Location: One Ashburton Place, Ashburton Cafe, Plaza Level, Boston, MA 02108

Copies of the proposed regulation may be obtained from the Department's website at
www.mass.gov/dps or from the Department of Public Safety, One Ashburton Place, Room 1301, Boston,
MA 02108. Anyone who desires to be heard on these matters should appear at the designated time and
place or forward written comments to the Department prior to the hearing.
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SMALL BUSINESS IMPACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal of a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential
effects of the action but also quantifies the costs, if any, associated with each. The questions below are designed to
aid promulgating authorities in conducting their analysis.

Agency SUbmitting Regulation: Department of Public Safety

Subject Matter of Regulation: Continuing Education for Engineers and Firemen

Regulation No: 520 CMR 16
-

j:':;";"

-..
Statutory Authority: M.G.L. c. 146 § 49

Other Agencies Affected: None

Other Regulations That May Duplicate or Conflict with the Regulation: None

Describe the Scope and Objectives of the Regulation: 520 CMR 16 governs continuing education requirements
for licensed engineers and firemen.

Business Industry(ies) Affected by the Regulation: Schools providing continuing education for engineers and
firemen will be affected by this regulation.

Types of Businesses Included in the Industrv/ies): Schools providing continuing education for engineers and
firemen are included in this industry.

Total Number of Small Businesses Included in the Regulated Indllstry(ies) Please see the attached guidance
documents for assistance determining the total number of small businesses: There are fewer than 25 Department-
approved schools included in the industry. A search of the Dynamic Small Business Impact Tool for NAICS code
61 1519 (Other Technical and Trade Schools) revealed a total of 8 small businesses included in the regulated
industry.

Number of Small Businesses Potentially Subject to the Proposed Regulation: Based on the above search of the
Dynamic Small Business Tool as well as the Department's records, there are approximately 8-25 small businesses
potentially subject to the proposed regulation.

Effective Date Used In Cost Est ima te: May 2013

Yes No "Note: For each question, please answer '~)'es" or "I/O" and offer a brief explanation. Please
describe anyfacts, data, views, arguments, or other inputfrom small businesses,
organizations or any other sources that were used to quontify the impacts outlined below.

Yes No Will small businesses have to create, file, or issue additional reports?

1
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0 [8J There are no additional report requirements associated with this regulation. This regulation
already exists under 522 CMR and is simply being moved from 522 CMR to 520 CMR 16.

Yes No Will small businesses have to implement additional record keeping procedures?

0 [8J

Yes No Will small businesses have to provide additional administrative oversight?

0 [8J

Yes No Will small businesses have to hire additional employees in order to comply with the

0 [8J
proposed regula tion ?

Yes No Does compliance with the regulation require small businesses to hire other professionals

0 [8J
(e.g. a lawyer, accountant, engineer, etc.)?

Yes No Does the regulation require small businesses to purchase a product or make any other

0 [8J
capital investments in order to comply with the regulation?

Yes No Are performance standards more appropriate than design standards?

0 [8J

Yes No Does the regulation require small businesses to cooperate with audits, inspections, or

0 [8J
other regulatory enforcement activities?

Yes No Will the regulation have the effect of creating additional taxes and/or fees for small
businesses'?

0 [8J

Yes No Does the regulation require small businesses to provide educational services to keep up to

[8J 0
date with regulatory req uircmcnts?

There are educational requirements associated with this regulation given that it provides for the
continuing education of licensed engineers and firemen.

Yes No Is the regulation likely to deter the formation of small businesses in Massachusetts?

0 [8J

Yes No Is the regulation likely to encourage the formation of small businesses in Massachusetts?

0 [8J

Yes No Can the regulation provide for less stringent compliance or reporting requirements for

0
small businesses?

[8J

Yes No Can the regulation establish less stringent schedules or deadlines for compliance or

0 [8J
reporting requirements for small businesses?

2
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Yes No Can the compliance or reporting requirements be consolidated or simplified for small
businesses?

0 [gJ

Yes No Can performance standards for small businesses replace design or operational standards?

0 [gJ

Yes No Are there alternative regulatory methods that would minimize the adverse impact on
small businesses?

0 [gJ

Yes No Were any small businesses or small business organizations contacted during the

0 [gJ preparation of this document? If so, please describe.
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NOTICE OF PUBLIC HEARJNG

The Massachusetts State Lottery Commission will hold a public hearing regarding

an amendment to its current Rules and Regulations. The amendment is authorized by

M.G.L. c.lO§24.

The hearing will take place on June 28,2013 at 9:00 a.m. at the Headquarters of the

Massachusetts State Lottery Commission, 60 Columbian Street, Braintree, Massachusetts,

02184.

The purpose of the amendment is to add a new section to 961 CMR 2.00 for the

Jackpot Poker game and amend 961 CMR 2.40 Bonus Payments to Sales Agents, 2.49

Change to Drawing Format and 2.62 On-Line Number Selection Game - Daily Race Game.

Anyone interested in receiving a copy ofthe Regulations can do so by contacting

William J. Egan, Jr., General Counsel, 60 Columbian Street, Braintree, Massachusetts,

02184. Written or oral comments in advance of the hearing are welcome. Those expecting

to testify are requested to contact Mr. Egan at (781) 849-5515.

IlHELOTTBr6J
Supporting the 351 Cities and Towns of Massachusetts

Visit our flleb Site: www.masslouery.com
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SMALL BUSINESS IMP ACT STATEMENT

In order to accurately predict the impact the adoption, amendment, or repeal of a regulation will have on small
businesses, the promulgating authority must conduct a thorough analysis that not only considers the potential
effects of the action but also quantifies the costs, if any, associated with each. The questions below are designed to
aid promulgating authorities in conducting their analysis.

Agency Submitting Regulation: Massachusetts State Lottery Commission

Subject Matter of Regulation: Jackpot Poker

Regulation No: 961 CMR 2.XX

Statutory Authority: M.G.L. c. 10, Sections 23 et. seq.

Other Agencies Affected: None

Other Regulations That May Duplicate or Conflict with the Regulation: None

Describe the Scope and Objectives of the Regulation: The Massachusetts State Lottery Commission is amending
the regulations to add a section establishing a new game Jackpot Poker.

Business Industry(ies) Affected by the Regulation:
Lottery sales agents.

Types of Businesses Included in the Industry(ies): Retailers, convenience stores, supermarkets, bars and
restaurants

Total Number of Small Businesses Included in the Regulated Industry(ies) Please see the attached guidance
documents for assistance determining the total number of small businesses: approximately 7463

Number of Small Businesses Potentially Subject to the Proposed Regulation: The same as above.

Effective Date Used In Cost Estimate: June 2013

1
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Yes No *Note: For each question, please answer 'yes" or "no" and offer a brief explanation. Please
describe any facts, data, views, arguments, or other input from small businesses,
organizations or any other sources that were used to quantify the impacts outlined below.

Yes No Will small businesses have to create, file, or issue additional reports?

D ~ The proposed regulation does not have any reporting requirements.

Yes No Will small businesses have to implement additional recordkeeping procedures?

D ~

Yes No Will small businesses have to provide additional administrative oversight?

D ~ The administrative requirements of the proposed regulations are of the type necessary for the
normal operation of a business.

Yes No Will small businesses have to hire additional employees in order to comply with the

D ~
proposed regulation?

Small businesses will conduct normal Lottery sales.

Yes No Does compliance with the regulation require small businesses to hire other professionals

D ~
(e.g. a lawyer, accountant, engineer, etc.)?

Small businesses will conduct normal Lottery sales.

Yes No Does the regulation require small businesses to purchase a product or make any other

D ~
capital investments in order to comply with the regulation?

Small businesses will conduct normal Lottery sales.

Yes No Are performance standards more appropriate than design standards?

D ~ Small businesses will conduct normal Lottery sales.

Yes No Does the regulation require small businesses to cooperate with audits, inspections, or

D ~
other regulatory enforcement activities?

Small businesses will conduct normal Lottery sales.

2
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Yes No Will the regulation have the effect of creating additional taxes and/or fees for small

D [8J
businesses?

The proposed regulations do not establish any taxes or fees.

Yes No Does the regulation require small businesses to provide educational services to keep up to

D [8J
date with regulatory requirements?

Small businesses will conduct normal Lottery sales.

Yes No Is the regulation likely to deter the formation of small businesses in Massachusetts?

D [8J Small businesses will conduct normal Lottery sales.

Yes No Is the regulation likely to encourage the formation of small businesses in Massachusetts?

D [8J Small businesses will conduct normal Lottery sales.

Yes No Can the regulation provide for less stringent compliance or reporting requirements for

D [8J
small businesses?

There are no reporting requirements

Yes No Can the regulation establish less stringent schedules or deadlines for compliance or

D [8J
reporting requirements for small businesses?

Small businesses will conduct normal Lottery sales.

Yes No Can the compliance or reporting requirements be consolidated or simplified for small

D [8J
businesses?

The proposed regulations contain no reporting requirements.

Yes No Can performance standards for small businesses replace design or operational standards?

D [8J Small businesses will conduct normal Lottery sales.

3
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Yes No Are there alternative regulatory methods that would minimize the adverse impact on
small businesses?

D [8'J
No

Yes No Were any small businesses or small business organizations contacted during the

D [8'J
preparation of this document? If so, please describe.

No

4
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THE COMMONWEALTH OF MASSACHUSETTS
EXECUTIVE OFFICE OF LABOR AND WORKFORCE DEVELOPMENT

DEPARTMENT OF UNEMPLOYMENT ASSISTANCE

DEVAL L. PATRICK
GOVERNOR

TIMOTHY P. MURRAY
LT GOVERNOR

NOTICE
JOANNE F. GOLDSTEIN

SECRETARY

MICHELLE R. AMANTE
DIRECTOR

PROPOSED REGULATIONS OF THE
DEPARTMENT OF UNEMPLOYMENT ASSISTANCE

Pursuant to the provisions of G.L. c. 30A, §2, notice is hereby given of the following
proposed action:

REGULATIONS

Modification of 430 CMR 4.76

Reduction of Job Insurance Benefits Relating to Part-Time Employment

The Department of Unemployment Assistance will hold a public hearing with
respect to the above-entitled regulations on June 14, 2013, at 10:00 a.m. in the
Minihan Hall on the Sixth Floor of the Charles F. Hurley Building, 19 Staniford
Street, Boston, Massachusetts 02114. The proposed regulation is as follows:

430 CMR 4.76 Reduction of Benefits

(1) A constructive deduction -as calculated under 430 CMR 4.78- from the
otherwise payable weekly benefit will be imposed on a claimant who
separates from subsidiary part-time work during the base period or the
benefit year for any disqualifying reason under G. L. c. 151A, §25(e),
provided that, at the time of the separation, the claimant knows or has
reason to know, of an impending separation from the claimant's primary or
principal work.

(2) The constructive deduction from the weekly benefit amount will remain
in effect for the period of unemployment next ensuing and until the claimant
has had at least eight weeks of work and in each of said weeks has earned an
amount equivalent to or in excess the claimant's weekly benefit amount;

CHARLES F. HURLEY BUILDING· 19 STANIFORD STREET· BOSTON, MA 02114
www.mass.gov/lwd
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provided, however, that, if the subsidiary, part-time work specified above in
subsection (1) is for a fixed period of time, the constructive deduction based
on the separation from such part-time work shall remain in effect only
though the last week of such fixed period.

(3) If a claimant subject to a constructive deduction obtains new part-time
work or returns to the former part-time work, the claimant shall be subject to
the earnings offset only, not that constructive deduction.

At said time and place, interested parties will be afforded an opportunity to orally
present data, views, or arguments relative to the proposed action. Written
presentations may by made at the hearing or at any time prior to close ofbusiness
June 14, 2013 by directing same to the Legal Department, Massachusetts Division
of Unemployment Assistance, 19 Staniford Street, First Floor, Boston,
Massachusetts 02114, Attention: Martha M. Wishart, Assistant Chief Counsel.
Copies of the proposed regulations are available upon written request to the above
address.
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THE COMMONWEALTH OF MASSACHUSETIS
EXECUTIVE OFFICE OF LABOR AND WORKFORCE DEVELOPMENT

DEPARTMENT OF UNEMPLOYMENT ASSISTANCE

DEVAL L. PATRICK
GOVERNOR

TIMOTHY P. MURRAY
LT GOVERNOR

JOANNE F. GOLDSTEIN
SECRETARY

MICHELLE R. AMANTE
DIRECTOR

SMALL BUSINESS IMPACT STATEMENT
430 CMR 4.76

The regulations are expected to have minimal if any impact on small
businesses.

Under the current regulation, unemployment claimants may have their
benefits permanently reduced under circumstances such as taking part-time
seasonal employment, or taking a part-time position, and then separating
from that position for disqualifying reasons. In application, the Department
believes that the current regulation has a punitive impact on unemployed
individuals who take part-time work. The regulation as proposed will limit
the reduction of benefits due to separation from part-time work.

The regulations impose no new reporting and recordkeeping requirements on
small businesses. The regulations impose no new administrative costs on
small businesses

CHARLES F. HURLEY BUILDING' 19 STANIFORD STREET' BOSTON. MA 02114
www.mass.gov/lwd
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75

2013
CUMULATIVE TABLE TO

THE MASSACHUSETTS REGISTER
1225 - 1236

The cumulative Table lists all regulations and amendments thereto published in the Massachusetts
Register during the current year.  The Table is published in each Register.

State agencies are listed in the Table as they appear in the Code of Massachusetts Regulations (CMR or
Code) in CMR numerical order which is based on the cabinet structure.  For example, all Human Service
agencies are prefaced by the number “1" and are designated as 101 CMR through 130 CMR.

The Cumulative Tables published in the last issue of previous years will have a listing of all regulations
published for that year.  These Registers are:

April 6, 1976 - 1977 Register:    # 88 Date: 1995 Register:   #871

1978 138 1996  Supp. # 2  807

1979 193 1997 833

1980 241 1998 859

1981 292 1999 885

1982 344 2000 911

1983 396 2001 937

1984 448 2002 963

1985 500 2003 989

1986 546 2004 1016

1987 572 2005 1042

 1988 598 2006 1068

1989 624 2007 1094

1990 650 2008 1120

1991 676 2009 1146

1992 702 2010 1172

1993 729 2011 1198

1994 755 2012 1124

Effective 
Issue Date

101 CMR Executive Office of Health and Human Services

204.00 Rates of Payment to Resident Care Facilities - Emergency . . . . . . . . 1229 2/15/13
- Emergency Re-file (MA Reg. # 1229) . . . . . . . . . . . . . . . . . . . . . . . . 1236 2/15/13

206.00 Standard Payments to Nursing Facilities - Emergency . . . . . . . . . . . . 1228 2/1/13
- Compliance (MA Reg. # 1228) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1235 2/1/13

310.00 Adult Day Health Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1227 2/1/13
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Effective 
Issue Date
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315.00 Vision Care Services and Ophthalmic Materials . . . . . . . . . . . . . . . . . 1229 3/1/13
- Correction (MA Reg. # 1229) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1232 3/1/13

317.00 Medicine - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1233 4/12/13
323.00 Hearing Aid Dispensers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1232 4/12/13
328.00 Chiropractic Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1228 2/15/13

- Correction (MA Reg. # 1228) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1231 2/15/13
343.00 Hospice Services - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1228 2/1/13

- Compliance (MA Reg. # 1228) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1233 2/1/13
345.00 Temporary Nursing Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1229 3/1/13

- Correction (MA Reg. # 1229) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1232 3/1/13
346.00 Rates for Certain Substance Abuse Programs . . . . . . . . . . . . . . . . . . . 1228 2/15/13
356.00 Rates for Money Follows the Person Demonstration Services . . . . . . 1234 5/10/13
357.00 Rates for Money Follows the Person Waiver Services - Emergency . 1231 4/1/13
414.00 Rates for Family Stabilization Services . . . . . . . . . . . . . . . . . . . . . . . . 1230 3/15/13
417.00 Rates for Certain Elder Care Services . . . . . . . . . . . . . . . . . . . . . . . . . 1230 3/15/13
419.00 Rates for Supported Employment Services . . . . . . . . . . . . . . . . . . . . . 1232 4/12/13

104 CMR Department of Mental Health

26.00 Organizational Structure and Citizen Participation
 - Compliance (MA Reg. # 1224) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1228 11/29/12

105 CMR Department of Public Health

120.000 Standards for Prescription Format and Security in Massachusetts
- Correction (MA Reg. # 1155) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1229 4/30/10
- Correction (MA Reg. # 1203) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1228 3/2/12

128.000 Health Insurance Consumer Protection - Emergency . . . . . . . . . . . . . 1234 4/22/13
129.000 Health Insurance Open Enrollment Waivers - Emergency . . . . . . . . . 1234 4/22/13
216.000 Massachusetts Wellness Tax Credit Incentive - Emergency . . . . . . . . 1231 3/6/13

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1233 4/26/13
700.000 Implementation of M.G.L. c. 94C . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1227 2/1/13
701.000 Regulations Adopted Jointly by the Department of Public Health 

and the Board of Registration in Pharmacy for the Implementation 
of M.G.L. c. 94C . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1227 2/1/13

 721.000 Standards for Prescription Format and Security in Massachusetts
- Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1225 12/18/12
- Compliance (MA Reg. # 1225) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1232 12/12/13
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1227 2/1/13

722.000 Dispensing Procedures for Pharmacists . . . . . . . . . . . . . . . . . . . . . . . . 1229 3/1/13
725.000 Implementation of an Act for the Humanitarian Medical Use 

of Marijuana . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1235 5/24/13

107 CMR Massachusetts Rehabilitation Program

13.00 Personal Care Assistance Program . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
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Effective 
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114 CMR Division of Health Care Finance and Policy

114.2
4.00 Rates of Payment to Resident Care Facilities - Emergency . . . . . . . . 1229 2/15/13

- Compliance (MA Reg. # 1229) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 2/15/13
6.00 Standard Payments to Nursing Facilities - Emergency . . . . . . . . . . . . 1228 2/1/13

- Compliance (MA Reg. # 1228) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1235 2/1/13
114.3
10.00 Adult Day Health Services - Emergency . . . . . . . . . . . . . . . . . . . . . . . 1228 2/1/13

- Compliance (MA Reg. # 1228) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1235 2/1/13
15.00 Vision Care Services and Ophthalmic Materials - Emergency . . . . . . 1231 3/4/13

- Compliance (MA Reg. # 1231) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1235 3/4/13
17.00 Medicine - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1233 4/12/13
23.00 Hearing Aid Dispensers - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . 1233 4/12/13
28.00 Chiropractic Services - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . 1229 2/15/13

- Compliance (MA Reg. # 1229) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1235 2/15/13
43.00 Hospice Services - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1228 2/1/13

- Compliance (MA Reg, # 1228) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1233 2/1/13
45.00 Temporary Nursing Services - Emergency . . . . . . . . . . . . . . . . . . . . . 1231 3/4/13

- Compliance (MA Reg. # 1231) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1235 3/4/13
46.00 Rates for Certain Substance Abuse Programs - Emergency . . . . . . . . 1229 2/15/13

- Compliance (MA Reg. # 1229) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1235 2/15/13
114.4
14.00 Rates for Family Stabilization Services - Emergency . . . . . . . . . . . . . 1231 3/15/13
17.00 Rates for Certain Elder Care Services - Emergency . . . . . . . . . . . . . . 1231 3/15/13
114.5
16.00 Employer Fair Share Contribution . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
17.00 Employer Surcharge for State Funded Health Costs . . . . . . . . . . . . . . 1236 6/7/13
18.00 Health Insurance Responsibility Disclosure . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
114.6

3.00 Student Health Insurance Program . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13

115 CMR Department of Developmental Services

5.00 Standards to Promote Dignity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13

130 CMR Division of Medical Assistance

420.000 Dental Services - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1226 1/1/13
- Compliance (MA Reg. # 1226) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1231 1/1/13

433.000 Physician Services - Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1225 9/28/12
450.000 Administrative and Billing Regulations - Emergency . . . . . . . . . . . . . 1230 2/26/13

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1231 3/29/13

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1235 5/24/13
519.000 MassHealth: Coverage Types - Emergency . . . . . . . . . . . . . . . . . . . . . 1235 4/1/13
630.000 Home- and Community-based Services Waiver Services - Emergency 1236 4/1/13

202 CMR Division of Standards

7.00 Price Disclosure - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1226 1/1/13
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1232 4/12/13
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205 CMR Massachusetts Gaming Commission

3.00 Harness Horse Racing - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . 1232 3/26/13
4.00 Rules of Horse Racing - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . 1232 3/29/13
6.00 Pari-mutuel Rules for Thoroughbred Racing, Harness Racing 

& Greyhound Racing - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . 1232 3/29/13
102.00 Construction and Application . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
103.00 Access to and Confidentiality of Commission Records . . . . . . . . . . . 1236 6/7/13
104.00 Delegation of Authority . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
105.00 Investigations and Enforcement Bureau . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
106.00 Information and Filings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
107.00 Professional Practice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
108.00 Community and Political Contributions . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
112.00 Required Information and Applicant Cooperation . . . . . . . . . . . . . . . 1236 6/7/13
114.00 Fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
115.00 Phase 1 Sustainability Determination, Standards and Procedures

- Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1234 4/23/13
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13

118.00 Phase 2 Administrative Proceedings . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
119.00 Phase 2 Application . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
120.00 Permitting Requirements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
121.00 Licensing Fee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
122.00 Capital Investment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
123.00 Host Communities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
124.00 Host Community Election Process . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
125.00 Surrounding Communities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
126.00 Impacted Live Entertainment Venues . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
127.00 Reopening Mitigation Agreements . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
128.00 Form of the Gaming License . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
130.00 Conservators . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
131.00 Awarding of a New Gaming License . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13

211 CMR Division of Insurance

37.00 Infertility Benefits . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
148.00 Registration and Reporting Requirements for Third-party 

Administrators . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
149.00 Annual Comprehensive Financial Statements Pursuant to 

M.G.L. c. 176O, § 21 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
 154.00 Enforcement of Mental Health Parity - Emergency . . . . . . . . . . . . . . . 1230 2/26/13

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13

220 CMR Department of Public Utilities

18.00 Net Metering . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1227 2/1/13
21.00 Competitively Solicited Long-term Contracts for 

Renewable Energy - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1230 3/1/13
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1235 5/24/13
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225 CMR Department of Energy Resources

14.00 Renewable Energy Portfolio Standard (Class I) . . . . . . . . . . . . . . . . . 1236 6/7/13

247 CMR Board of Registration in Pharmacy

2.00 Definitions - Compliance (MA Reg. # 1222) . . . . . . . . . . . . . . . . . . . 1227 11/1/12
6.00 Registration, Management and Operation of a Pharmacy or 

Pharmacy Department . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1227 2/1/13
10.00 Disciplinary Proceedings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1227 2/1/13

263 CMR Board of Registration of Physician Assistants

5.00 Scope of Practice and Employment of Physician Assistants . . . . . . . . 1232 4/12/13

264 CMR Board of Registration of Real Estate Appraisers

1.00 Disciplinary Proceedings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1227 2/1/13
5.00 Licensure/Certification Requirements . . . . . . . . . . . . . . . . . . . . . . . . . 1227 2/1/13
8.00 Reciprocity for State-Licensed/State Certified Real Estate Appraisers 1227 2/1/13

301 CMR Executive Office of Energy and Environmental Affairs

11.00 MEPA Regulations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1234 5/10/13

310 CMR Department of Environmental Protection

7.00 Air Pollution Control . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1228 2/15/13
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1231 3/29/13

314 CMR Division of Water Pollution Control

17.00 Industrial Wastewater Management for Biotechnology Operations
- Correction (MA Reg. # 1069) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1233 1/12/07

322 CMR Division of Marine Fisheries

6.00 Regulation of Catches - Compliance (MA Reg. # 1224) . . . . . . . . . . . 1230 11/26/12
- Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1226 12/31/12
- Compliance (MA Reg 1226) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1232 12/31/12
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1232 4/12/13
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1232 4/12/13

- Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1235 5/1/13

452 CMR Department of Industrial Accidents

1.00 Adjudicatory Rules . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1233 4/26/13
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515 CMR Department of State Police

1.00 Collection, Submission, Receipt, Identification, Storage, and 
Disposal of DNA Samples - Emergency . . . . . . . . . . . . . . . . . . . . . . . 1225 12/12/12
- Compliance (MA Reg. # 1225) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1231 12/12/12

2.00 Testing and Analysis, Quality Assurance, Computerized Storage,
Retrieval, and Dissemination for the State DNA Database
- Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1225 12/12/12
- Compliance (MA Reg. # 1225) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1231 12/12/12

520 CMR Department of Public Safety

15.00 Permitting of Ice Cream Truck Vendors . . . . . . . . . . . . . . . . . . . . . . . 1228 2/15/13

540 CMR Registry of Motor Vehicles

2.00 Motor Vehicle Regulations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1226 1/18/13

603 CMR Department of Elementary and Secondary Education

7.00 Educator Licensure - Correction (MA Reg. 1213) . . . . . . . . . . . . . . . 1232 7/20/13
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1225 1/4/13

48.00 Innovation Schools . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1228 2/15/13
50.00 Educational Collaboratives . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1228 2/15/13

605 CMR Board of Library Commissioners

6.00 Library Improvement Program - Public Library Construction
- Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1231 3/7/13

606 CMR Department of Early Education and Care

10.00 Subsidized Child Care . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1226 1/18/13
- Correction (MA Reg. # 1226) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1227 1/18/13

651 CMR Executive Office of Elder Affairs

4.00 The State Funded Nutrition Program for Elderly Persons . . . . . . . . . . 1225 1/4/13

700 CMR Massachusetts Department of Transportation

3.00 Control and Restriction of Billboards, Signs, and Other Outdoor 
Advertising Devices - Correction (MA Reg. # 1223) . . . . . . . . . . . . . 1235 12/7/12

7.00 Use of the Massachusetts Turnpike and the Metropolitan 
Highway System . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1231 3/29/13

730 CMR Massachusetts Turnpike Authority

7.00 Use of the Massachusetts Turnpike and the Metropolitan 
Highway System . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1231 3/29/13
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740 CMR Massachusetts Port Authority

12.00 Reserved - Correction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 745 7/1/93

760 CMR Department of Housing and Community Development

68.00 Community Investment Grant and Tax Credit Program - Emergency . 1230 3/1/13

801 CMR Executive Office for Administration and Finance

4.00 Rates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1228 2/15/13
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1231 3/29/13
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1232 4/12/13
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1235 5/24/13

- Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 5/24/13
53.00 Accountability and Transparency of State Authorities . . . . . . . . . . . . 1230 3/15/13
54.00 Vocational School Equipment Grant Program - Emergency . . . . . . . . 1231 3/5/13

- Compliance (MA Reg. # 1231) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 3/5/13

805 CMR Group Insurance Commission

1.00 General Provisions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1234 5/10/13
5.00 Miscellaneous . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1234 5/10/13
7.00 Retired Municipal Teachers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1234 5/10/13
8.00 Municipal Health Coverage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1234 5/10/13
9.00 Eligibility and Participation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1234 5/10/13

809 CMR Bureau of Special Investigations

3.00 Investigation Procedures . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
4.00 Wage Reporting and Bak Matching Program . . . . . . . . . . . . . . . . . . . 1236 6/7/13

941 CMR State Board of Retirement

2.00 Administrative Regulations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1233 4/26/13

956 CMR Commonwealth Health Insurance Connector Authority

5.00 Minimum Credible Coverage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1232 4/12/13
7.00 Small Group Wellness Incentive Program . . . . . . . . . . . . . . . . . . . . . . 1227 2/1/13
8.00 Student Health Insurance Program . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
9.00 Employer Surcharge For State Funded Health Costs . . . . . . . . . . . . . 1236 6/7/13

10.00 Health Insurance Responsibility Disclosure . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
11.00 Employer Fair Share Contribution . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13

957 CMR Center for Health Information and Analysis

2.00 Payer Data Reporting - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . 1229 2/5/13
- Compliance (MA Reg. # 1229) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1234 2/5/13

3.00 Assessment on Certain Health Care Providers and 
Surcharge Payors - Emergency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1230 2/19/13
- Re-file (MA Reg. # 1230) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1236 2/19/13
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958 CMR Health Policy Commission

2.00 One-time Assessment on Certain Qualifying Hospitals and 
Qualifying Surcharge Payors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1231 3/29/13

3.000 Health Insurance Consumer Protection - Emergency . . . . . . . . . . . . . 1233 4/20/13
4.000 Health Insurance Open Enrollment Waivers - Emergency . . . . . . . . . 1233 4/20/13

965 CMR Department of the State Auditor

4.00 Calculation of Privatization Threshold . . . . . . . . . . . . . . . . . . . . . . . . 1236 6/7/13
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Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Executive Office for Health and Human Services

101 CMR 204.00

Rates of Payment to Resident Care Facilities

114.2 CMR 4.00 is being repealed and repromulgated as 101 CMR 204.00.

The amendments revised resident care facility payment rates effective January 1, 2013. They 

implement the requirements of M.G.L. c. 139 of the Acts of 2012, §2, as modified by M.G.L. c. 29 §9c 

reductions announced December 2012, which require EOHHS to increase resident care facility rates.

M.G.L. c. 118E

Deborah M. Briggs 617-847-3302

100 Hancock St, 6th Floor, Quincy, MA 02171

This emergency repeal of 114.2 CMR 4.00 is necessary to comply with M.G.L. c. 224 of the Acts of 2012, 

which changed the regulatory authority for this regulation from M.G.L. c. 118G § 7 to M.G.L. c. 118 § 

13D.

E.O. 485:  01/25/13

Executive Office of Communities & Development: 02/08/13

Massachusetts Municipal Association: 02/08/13

2/15/13 - 3/8/13

Docket #  49
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1236 06/07/2013

05/15/2013 kr

02/15/2013

May 15 2013 

$700,000 annual aggregated impact

$700,000 annual aggregated impact

n/a

114.2 CMR 4.00 is being repealed and replaced with 101 CMR 204.00.

This is an emergency 

regulation.

There are no replacement 

pages.

Date amended small business impact statement was filed:

 86The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



101 CMR:   EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES

6/7/13   (Effective 2/15/13) 81 EMERGENCY

(101 CMR 18.00 THROUGH 203.00:  RESERVED)
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(PAGES 83 THROUGH 300 ARE RESERVED FOR FUTURE USE.)
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101 CMR:   EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES

6/7/13   (Effective 2/15/13) 301 EMERGENCY

101 CMR 204.00: RATES OF PAYMENT TO RESIDENT CARE FACILITIES

Section

204.01:   General Provisions 
204.02:   General Definitions
204.03:   General Rate Provisions 
204.04:   Variable Cost Allowance 
204.05:   Capital and Other Fixed Costs 
204.06:   Equity and Use and Occupancy Allowance 
204.07:   Reporting Requirements 
204.08:   Other Provisions

204.01:   General Provisions

(1)   Scope and Effective Date.  101 CMR 204.00 governs the payment rates for services
rendered on or after January 1, 2013, provided by Resident Care Facilities to Publicly Aided and
Industrial Accident Residents.  Residential Care Units of Nursing Facilities are governed by
101 CMR 206.00:  Standard Payments to Nursing Facilities.

(2)   Authority.  101 CMR 204.00 is adopted pursuant to M.G.L. c. 118E.

(3)   Disclaimer of Authorization of Services.  101 CMR 204.00 is not authorization for or
approval of the substantive services or the time period for which rates are determined pursuant
to 101 CMR 204.00.  Governmental units and insurers that purchase services from eligible
providers are responsible for the definition, authorization, and approval of services provided to
Publicly Aided or Industrial Accident Residents.

204.02:   General Definitions

Meaning of Terms.  As used in 101 CMR 204.00, unless the context requires otherwise,
terms have the meanings ascribed in 101 CMR 204.02.  For easy reference, all defined terms in
101 CMR 204.00 are capitalized.

Actual Utilization Rate.  The percentage of occupancy of a Resident Care Facility.  It is
calculated by dividing total Resident Days by Maximum Available Bed Days.

Additions.  New Units or enlargements of existing Units that may or may not be accompanied
by an increase in Licensed Bed Capacity.

Average Equity Capital.  The average of the difference between a Provider's beginning and
ending allowable book value and the Provider's beginning and ending balances for allowable
long term liabilities, calculated pursuant to 101 CMR 204.06.

Base Year.  The calendar year or portion of the calendar year that is used to compute the
prospective rates as defined in 101 CMR 204.04.  The Base Year for rates effective
January 1, 2013 is 2005.

Building.  The structure that houses Residents.  Building costs include the direct cost of
construction of the shell and expenditures for service Equipment and fixtures such as elevators,
plumbing, and electrical fixtures that are made a permanent part of the structure.  Building Costs
also include the cost of bringing the Building to productive use, such as permits, engineering and
architect's fees, and certain legal fees.  Building Costs include interest paid during construction
but not Mortgage Acquisition Costs.  When the fixed assets of a Facility are sold, the allowable
book value of all Improvements will become part of the allowable basis of the Building for the
buyer.

Center.  The Center for Health Information and Analysis established under M.G.L c. 12C.
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101 CMR:   EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES

6/7/13   (Effective 2/15/13) 302 EMERGENCY

204.02:   continued

Change of Ownership.  A bona fide transfer, for reasonable consideration, of all the powers and
indicia of ownership.  A Change of Ownership may not occur between Related Parties and must
be a sale of assets of the Facility rather than a method of financing.  A change in the legal form
of the Provider does not constitute a Change of Ownership unless the other criteria are met

Community Support Facility.  A Resident Care Facility licensed by the Department of Public
Health in compliance with 105 CMR 150.000:  Licensing of Long Term Care Facilities that
provides or makes arrangements to provide appropriate mental health services in addition to the
minimum basic care and services required by 105 CMR 150.000:  Licensing of Long-term Care
Facilities for Residents who do not routinely require nursing or other medically related services

Community Support Resident.  An individual in need of Resident Care Facility services, who
is 50 years of age or older and who, upon the written consent of the individual (if he or she is
competent to give such consent), or guardian (if he or she is not competent) and a physical
evaluation by a psychiatrist or other physician and a psychiatric evaluation by a psychiatrist, is
deemed appropriate by both for residency and services provided by a Community Support
Facility pursuant to 105 CMR 150.000:  Licensing of Long-term Care Facilities or its most
recent applicable regulation.  Any exceptions and additional factors used to determine whether
a Resident is a Community Support Facility Resident shall be in accordance with 105 CMR
150.000:  Licensing of Long-term Care Facilities.

Community Support Resident Days.  The number of days of occupancy by Community Support
Residents in a Community Support Facility and/or a Resident Care Facility with Community
Support Residents.  Community Support Resident Days include the day of admission but not the
day of discharge.  Where admission and discharge occur on the same day, one Community
Support Resident day will be used.  Those days a bed is held vacant for a publicly aided
Community Support Resident temporarily placed in a different care situation, pursuant to an
agreement between the Provider and the Department of Transitional Assistance in accordance
with duly established policies of said Department, are included as Community Support Resident
Days.  Those days a bed is held vacant for a non-publicly aided Resident, whether or not there
is a charge for such reservation by the Facility, are included as Community Support Resident
Days

Constructed Bed Capacity.  A Resident Care Facility's "Bed Capacity (or Clinical Bed Capacity)"
as defined in Department of Public Health regulation 105 CMR 100.020:  Definitions, which
states:  the capacity of a Building to accommodate a bed and the necessary physical
appurtenances in accordance with the applicable standards imposed as a condition of operation
under state law.  It shall include a room designed or able to accommodate a bed and necessary
physical appurtenances, whether or not a bed and all such  appurtenances are actually in place,
with any necessary utilities (e.g. drinking water, sprinkler lines, oxygen, electric current, electric
signals, etc.), with either outlets or capped lines within the room

Deferred Charges.  Expenditures, such as prepaid insurance, rent or licenses, not recognized as
a cost of operations for the period in which they were incurred but carried forward to be written
off in one or more future periods.  Deferred charges are not expenditures that can be identified
with and justified as relating to physical assets that will contribute services to future operations

Department.  The Massachusetts Department of Public Health.

Desk Audit.  A comprehensive audit performed at the Center's offices in which the auditor
evaluates the accuracy of the information in the Cost Reports and supporting documentation in
accordance with an audit program.

Direct Restorative Therapy.  Services of physical therapists, occupational therapists, and speech,
hearing and language therapists provided directly to individual Residents to reduce physical or
mental disability and to restore the Resident to maximum functional level.  Direct Restorative
Therapy Services are provided only upon written order of a physician, physician assistant, or
nurse practitioner who has indicated anticipated goals and frequency of treatment to the
individual Resident.
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EOHHS.  The Executive Office of Health and Human Services established under M.G.L. c. 6A.

Equipment.  Tangible fixed assets, usually moveable, that are accessory or supplemental to such
larger items as Buildings and structures.

Exit Conference.  A conference conducted at the close of an on-site Field Audit at which the
Center auditors present audit findings and recommendations to the Provider.  The Provider may
respond to the Center's findings and may present additional information for review.  The
conference may take place at a scheduled meeting or by telephone.

Field Audit.  An audit performed on-site at the Resident Care Facility in which the auditor
evaluates the accuracy of the information in the Cost Reports and claim for reimbursement by
examining the books and records of the Facility by evaluating internal controls, observing the
physical plant, and interviewing Resident Care Facility staff.

Fixed Costs.  Indirect Resident care costs, independent of the level of occupancy, including
interest associated with long term debt; depreciation of Buildings; Building Improvements,
Equipment and software; Equipment; insurance on Buildings and Equipment; real estate taxes;
rent; the non income related portion of the Massachusetts Corporate Excise Tax; personal
property tax; and Equipment rental.

Generally Available Employee Benefits.  The employee benefits that are reasonable and
necessary for the efficient operation of the Facility, including but not limited to insurance,
pensions, bonuses, child care and non-required but job-related education.  Such benefits must
be nondiscriminatory and available to all full-time employees.

Improvements.  Expenditures that increase the quality of the existing Building by rearranging
the Building layout or substituting improved components for old components so that facilities
are in some way better than before the renovation.  Improvements do not add to the existing
Building nor do they expand the square footage of the Building.  An improvement is measured
by the Facility's increased productivity, greater capacity or longer life.

Imputed Value.  An alternative cost based on a standard amount to be used by EOHHS in lieu
of other costs.

Indirect Restorative Therapy.  Services of physical therapists, occupational therapists, and
speech, hearing and language therapists to provide orientation programs for aides and assistants,
in-service training to staff, and consultation and planning for continuing care after discharge.

Industrial Accident Resident.  A person receiving Resident Care Facility services for which an
employer or an insurer is liable under the workers' compensation act, M.G.L. c. 152.

Land.  The purchase price plus the cost of bringing Land to productive use including, but not
limited to, commissions to agents, attorney's fees, demolition of Buildings, clearing and grading,
site-survey, soil investigation, streets, off site sewer and water lines, and public utility charges
necessary to service the Land.  Land must be necessary for the care of Publicly Aided Residents.

Licensed Bed Capacity.  A Resident Care Facility's "Licensed Bed Capacity" as defined by
Department of Public Health regulation 105 CMR 100.020:  Definitions, which states: the
portion of bed capacity, by number of beds, which a Provider under its license, as issued or
subsequently modified, is authorized to use for Resident care occupancy, or in the case of a
Facility operated by a government agency, the number of beds approved by the Department.

Limited Life Assets.  Limited Life Assets include software, wallpaper and painting.

Long-term Interest Expense.  Reasonable and necessary expense that is incurred for the use of
legitimate loans related to the care of Publicly Aided Residents and that is supported by
allowable, depreciable fixed assets.  It includes all of the costs of borrowing money, including,
but not limited to, interest, allowable Mortgage Acquisition Costs, and mortgage insurance
premiums.
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Major Additions.  A newly constructed addition to a Facility that increases the Licensed Bed
Capacity of the Facility by 50% or more.

Massachusetts Corporate Excise Tax.  Those taxes that have been paid to the Massachusetts
Department of Revenue in connection with the filing of Form 355A, Massachusetts Corporate
Excise Tax Return.

Maximum Available Bed Days.  The total number of Licensed Bed Days for the calendar year,
determined by multiplying the Mean Licensed Bed Capacity for the calendar year by the days in
the calendar year.

Mean Licensed Bed Capacity.  A Facility's weighted average Licensed Bed Capacity for the
calendar year.  The value is calculated by multiplying the Licensed Bed capacity by the number
of days in the calendar year for which the Facility was licensed to determine the Maximum
Available Bed-days.  The Maximum Available Bed-days is divided by the number of days in the
calendar year to determine the Mean Licensed Bed Capacity.

Mortgage Acquisition Costs.  Those costs, including finder's fees, points, certain legal fees, and
filing fees, that are necessary to obtain long term financing through a mortgage, bond, or other
long term debt instrument.

Non-profit Provider.  A Provider either organized for charitable purposes or recognized as a non-
profit entity by the Internal Revenue Service.  This includes Massachusetts corporations
organized under M.G.L. c. 180; clubs, associations, organizations, or tax-exempt entities;
corporations organized under M.G.L. c. 156B and granted a tax exemption under § 501(c)(3) of
the Internal Revenue Code; and facilities owned or operated by governmental units.

Nursing Facility.  A nursing or convalescent home, infirmary maintained in a town, or charitable
home for the aged, as defined in M.G.L. c. 111, § 71, or a Nursing Facility operating under a
hospital license issued by the Department pursuant to M.G.L. c. 111, and certified by the
Department for participation in the State Medical Assistance Program, or facilities licensed to
operate a Residential Care Unit within a Nursing Facility or those exempt from licensure under
M.G.L. c. 111, § 73B.

Proprietary Provider.  A Provider that does not meet the criteria specified in 101 CMR 204.02: 
General Definitions: Non-profit Provider.

Provider.  A Resident Care Facility providing care to Publicly Aided Residents.

Prudent Buyer Concept.  The assumption that a purchase price that exceeds the market price for
a supply or service is an unreasonable cost.

Publicly Aided Resident A person as to whose care in a Resident Care Facility the
Commonwealth or a political subdivision of the Commonwealth is in whole or in part financially
liable.

Rate Year.  The period in which the rate determined under 101 CMR 204.00 is effective.

Related Party.  An individual or organization associated or affiliated with, or that has control of,
or is controlled by, the Provider; or any director, stockholder, trustee, partner or administrator
of the Provider by common ownership or control or in a manner specified in §§ 267(b), 267(c)
and 318 of the Internal Revenue Code of 1954 provided, however, that 10% must be the
operative factor as set out in §§ 267(b)(2) and (3).  Related individuals include spouses, parents,
children, spouses of children, grandchildren, siblings, fathers-in-law, mothers-in-law,
brothers-in-law, and sisters-in-law.

Resident Care Facility (Facility).  A Facility licensed by the Department of Public Health in
compliance with 105 CMR 150.000   Licensing of Long Term Care Facilities or exempt from
licensure under  M.G.L. c. 111, § 73B providing protective supervision in addition to the
minimum basic care required by 105 CMR 150.000:  Licensing of Long Term Care Facilities
for Residents who do not routinely require nursing or other medically related services.
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Resident Days.  The number of days of occupancy by Residents in a Facility.  Included in the
computation of Resident Days is the day of admission but not the day of discharge.  Where
admission and discharge occur on the same day, one Resident Day is used.  Those days in which
a bed is held vacant and reserved for a Publicly Aided Resident temporarily placed in a different
care situation, are included as Resident Days.  Those days on which a bed is held vacant and
reserved for a non-publicly aided Resident, whether or not there is a charge for such reservation
by the Facility, are included as Resident Days.

Responsible Person.  A person 21 years of age or older who has received a high school diploma,
is of good moral character, and has the ability to communicate orally and in writing in English
or the primary language used by Residents of the Facility, and who will make mature and
accurate judgments regarding the care needs of the Residents as required by 105 CMR
150.000:  Licensing of Long-term Care Facilities.

Sole Proprietor.  A business enterprise other than a corporation or partnership in which the net
worth belongs entirely to one individual.

Support Service Coordinator.  A person who has received a BA or BS degree in a human service
field of study such as Psychology, Nursing or Social Work and who is employed by a
Community Support Facility to identify, monitor and meet the support service needs of
Community Support Residents.

Support Services.  Those services provided for the benefit of Community Support Resident(s)
in order to enhance psycho social and physical functioning as defined by the Department of
Public Health in 105 CMR 150.00:  Licensing of Long-term Care Facilities.

Unit.  Unit shall have the same definition as in 150 CMR 105.000:  Licensing of Long-term Care
Facilities.

Variable Costs.  Variable Costs includes the allowable amounts reported in the following
accounts from the Cost Report:  Administrator/Responsible Person Salaries and Benefits;
Clerical Salaries; EDP/Payroll/Bookkeeping Services; Office Supplies; Telephone, except
directory advertising; Motor Vehicle Expense; Conventions and Meetings; Advertising, Help
Wanted; Licenses and Dues, Resident Care Related; Total Education and Training; Total
Employee Benefits except Officers, Profit Sharing and Other Benefits; Accounting Services not
related to Appeals; Total Payroll Taxes, except officer; Non-profit DES Claims; Malpractice and
General Liability Insurance; Total Workers' Compensation except officer; Total Group
Life/Health except officer; Total Plant Operations; Total Dietary; Total Laundry; Total
Housekeeping; Total Nursing; Quality Assurance Professional; Community Support Coordinator;
Total Physician Services; House Supplies, not resold; Pharmacy Consultant; Social Service
Worker; Indirect Therapy Salaries; Indirect Therapy Consultants; Total Recreation, except
transportation; Realty Company Variable Add-back; Management Company Variable and Fixed
Cost Add-back; Less Non-allowable Self Disallowances, Vending Machine Income, and Other
Operating Cost Recoverable Income.

204.03:   General Rate Provisions

(1)   General.  EOHHS will determine a payment rate for each Facility as follows.
(a)   Each Facility's rate effective January 1, 2013, is determined by allowing an add-on to
its current certified rate in effect through December 31, 2012, as follows:

1.   if the Facility's current rate is less than $50.00, its rate is increased to $50.00 or by
$3.25, whichever is greater;
2.   if the Facility's current rate is greater than or equal to $50.00 and less than $70.00,
its increase is $2.50; 
3.    if the Facility's current rate is greater than or equal to $70.00 and less than $90.00,
its increase is $1.75; and
4.   if the Facility's current rate is greater than or equal to $90.00, its increase is $1.00.
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(b)   Annualization Adjustment.  For the period from January 1, 2013, through
January 31, 2013, EOHHS will apply an annualization adjustment of 593.55% of the
difference between the new rate, as determined in 101 CMR 204.03(1)(a), and the current
rate.

(2)   Other Provisions.
(a)   Audits.  EOHHS will establish rates after a comprehensive Desk Audit of the Base Year
Cost Report.  The Center may also, whenever possible, conduct on-site Field Audits to
ensure the accuracy of the claims for reimbursement and consistency in reporting.  EOHHS
will disallow any cost for which the Provider does not produce adequate documentation
requested by the Center during a Desk or Field Audit.
(b)   General Cost Principles.  In order to be reimbursed, a cost must:

1.   be ordinary, necessary, and directly related to the care of Publicly Aided Residents;
2.   be consistent with the Prudent Buyer Concept;
3.   be for goods and services actually provided in the Resident Care Facility;
4.   not have the transaction effect of circumventing these rules under the principle that
the substance of the transaction must prevail over form; 
5.   actually be paid by the Provider.  Examples of costs that are not considered paid for
purposes of reimbursement include, but are not limited to, costs that are discharged in
bankruptcy; forgiven; converted to a promissory note; and accruals of self-insured costs
based on actuarial estimates; and
6.   not be paid to a Related Party that has not been identified on the Reports.

(c)   Non-allowable Costs.  Rates will not include those costs that are not reimbursable, as
defined below, are reimbursed through an allowance, or are for services that are billed
directly.

1.   Costs that are not reimbursable include:
a.   Bad debts, refunds, charity and courtesy allowances and contractual adjustments
to the Commonwealth and other third parties.
b.   Recovery of expense items, that is, expenses that are reduced or eliminated by
applicable income including but not limited to, rental of quarters to employees and
others, income from meals sold to persons other than Residents, telephone income,
vending machine income, and medical records income.  Vending machine income
will be recovered against the Variable Cost, included in the Variable Cost Allowance.
c.   Federal and state income taxes, except the non income related portion of the
Massachusetts Corporate Excise Tax.
d.   Expenses that are not directly related to the provision of Resident care including,
but not limited to, expenses related to other business activities and fundraising, gift
shop expenses, research expenses, rental expense for space not required by the
Department and expenditure of funds received under federal grants for compensation
paid for training personnel, and expenses related to grants or contracts for special
projects.
e.   Compensation and fringe benefits for Residents on a Provider's payroll.
f.   Any amounts in excess of any schedule or limitation contained in 101 CMR
204.00.
g.   Penalties and interest incurred because of late payment of loans or other
indebtedness, late filing of federal and state tax returns, or from late payment of
municipal taxes.
h.   Any increase in compensation or fringe benefits granted as an unfair labor
practice after a final adjudication by the court of last resort.
i.   Accrued expenses that remain unpaid more than 120 days after the close of the
reporting year, excluding vacation and sick time accruals, are not included in the
prospective rates.  When the Center receives satisfactory evidence of payment,
EOHHS may reverse the adjustment and include that cost, if otherwise allowable, in
the applicable prospective rates.  Except as provided above, a cost must actually be
paid by the Provider in order to be reimbursable.  Examples of costs that are not
considered paid for purposes of reimbursement include, but are not limited to, costs
that are discharged in bankruptcy; costs that are forgiven; costs that are converted to
a promissory note; and accruals of self insured costs that are based on actuarial
estimates.
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j.   Expenses for Purchased Service Nursing services purchased from temporary
nursing agencies that are not registered with the Department under 105 CMR
157.000:  The Registration and Operation of Temporary Nursing Service Agencies.
k.   Any expense or amortization of a capitalized cost relating to costs incurred prior
to the opening of the Facility.
l.   Expenses relating to the financing of or otherwise supporting political or lobbying
activities regarding legislation to affect reimbursement methods; campaign
contributions; and advertising to create goodwill or otherwise affect payments made
by governmental units.
m.   All legal expenses; and those accounting expenses and filing fees associated with
any appeal process.
n.   Additional rental payments or charges based upon receipts or income will not be
considered as additional rental expense.
o.   Interest payments and charges based upon the Provider's receipts or income will
not be considered as allowable interest expense.
p.   Any costs that were incurred in periods other than the Base Year.
q.   An adjustment to Base Year Costs to reflect the difference between the rates
charged to private residents in the Base Year if those rates are less than the public
rates certified in the Base Year.  EOHHS will multiply the difference between the
Base Year rate for Publicly Aided Residents and the average rate charged private
residents corresponding to the Base Year above.  [(Private income / resident private
patient days = private rate per diem) - (public Base Year Rate per diem) = per diem
difference] x (base year resident private patient days /Base Year patient days = the
amount per diem that the publicly aided rate will be reduced.)  In no instances will
the certified rate be lower than the lowest private rate assigned to an individual for
that period.
r.   Any costs, including rental and leasehold expenses, for Buildings and Equipment
that are not located at the site of the Resident Care Facility will not be allowable as
Fixed Costs.
s.   Costs of ancillary services that are required to be billed on a direct basis to the
purchasing government agency.

2.   Cost reimbursed through an allowance or other specified methodology include 
a.   Other Recoverable Income.  Other recoverable income will be recovered against
an account in the appropriate cost group category, such as Variable Cost Allowance
and Fixed Costs; and
b.   Working Capital Interest.  Interest on short term or working capital obligations
is not allowed, but will be reimbursed pursuant to the Working Capital Allowance
under 101 CMR 204.05(5)(a).

3.   Costs for Services Billed Directly.  The following supplies or services must be billed
directly to the purchaser in accordance with the purchaser's regulations or policies.

a.   Physician.  Direct physician services to individual Residents, including
emergency physician services required by 105 CMR 150.000:  Licensing of
Long-term Care Facilities: 
b.   Medical Supplies.  Direct medical services or supplies in accordance with the
regulations or written policy of the governmental unit responsible for paying for such
services or supplies in the per diem rates.
c.   Prescriptions.  Pharmacy costs related to legend drug prescriptions and prescribed
legend drugs for individual Residents; 
d.   Therapy.  Direct restorative services provided upon written order of a physician.

204.04:   Variable Cost Allowance

(1)   Scope.  EOHHS will include in each Provider's rate a Variable Cost Allowance to
compensate for Variable Costs.
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(2)   Base Year Variable Cost.  EOHHS will calculate the Base Year Variable Cost per diem for
each Provider by dividing the total Allowable Base Year Variable Costs by the greater of Base
Year Resident Days or 94% of the Mean Licensed Bed Capacity in the Base Year times the days
in the Base Year.  For providers that are organized as Sole Proprietors, EOHHS will include an
imputed amount of $59,535 for the personal services of an owner.

(3)   Base Year Variable Cost Per Diem.  EOHHS will divide Base Year Costs by the greater of
Base Year Resident Days or 94% of the Mean Licensed Bed Capacity in the Base Year times the
days in the Base Year.

(4)   Cost Adjustment Factor.  EOHHS will apply a Cost Adjustment Factor of 6.63% to 2005
Base Year Costs.  If there has been a Change of Ownership in the Base Year, and the rates are
based on the new owner's reported Base Year costs, EOHHS will modify the Cost Adjustment
Factor to reflect the number of months from the midpoint of the new owner's reporting period
to the midpoint of the prospective rate period.

(5)   Variable Cost Allowance.  The Variable Cost Allowance equals the lower of Base Year
Variable Cost per diem or $85.67, adjusted by the Cost Adjustment Factor.

(6)   Special Provisions.
(a)   Accrued Expenses.  EOHHS will not allow accrued expenses that remain unpaid for
more than 120 days after the close of the reporting year, excluding vacation and sick time
accruals.  If the Provider submits evidence of satisfactory payment to the Center, EOHHS
may reverse the adjustment and include that cost, if otherwise allowable, in the applicable
rates.
(b)   Accounting and Auditing Expenses.  Reasonable and necessary accounting and auditing
expenses in matters directly related to providing adequate care to Publicly Aided Residents
are included, provided that the books and records of the Provider are maintained in
accordance with generally accepted accounting principles.
(c)   Staff Training Expenses.  The net cost, which is the cost of required staff training
activities less any reimbursement from grants, tuition, specific donations, employee
contributions, or other sources is included, only if the training is: 

1.   conducted within the Commonwealth of Massachusetts;
2.   directly related to improving Resident care to Publicly Aided Residents; and
3.   conducted by a recognized school, other authorized organization or a qualified
professional as required in 105 CMR 150.00:  Licensing of Long-term Care Facilities.

(d)   Advertising Expenses.  The reasonable and necessary expense of newspaper or other
public media advertisements for the purpose of hiring necessary employees.
(e)   Generally Available Employee Benefits.  The extent of the Facility's contribution to the
cost of generally available fringe benefits are included so long as they are non discriminatory.
(f)   Membership Dues.  Reasonable and necessary membership dues are included if the
organization's function and purpose are directly related to the development and operation of
the Facility and providing adequate Resident care.
(g)   Services of Volunteer Workers.  Services performed under an agreement between the
organization and the Provider for the performance of the services without direct payment.
The value of services normally provided on a voluntary basis, such as distribution of
magazines and newspapers to Residents, does not constitute a reasonable variable cost.  The
net value of services for unpaid persons in positions customarily held by paid employees,
performing such services on a regular basis as unpaid members of religious or other
organizations, is allowable as a variable cost if

1.   the amount allowed shall not exceed that which would be paid others for similar
work; 
2.   the amount paid by the Provider to the organization must be identifiable in the
records of the Provider as a legal obligation; and 
3.   the services must be performed on a regular, scheduled basis and must be necessary
for the provision of adequate Resident care to Publicly Aided Residents and for the
efficient operation of the Provider.
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(h)   Over-the-counter Drugs.  The reasonable and necessary costs of providing the
over-the-counter drugs, including over-the-counter drugs ordered by a doctor.  Over-the-
counter drugs must not be billed directly to any governmental unit or charged against the
personal care funds of any Resident.
(i)   Pension Plans.  Reasonable and necessary expenses incurred by a Provider relating to a
pension plan are included as a Generally Available Employee Benefit.  Reimbursable pension
plans must provide for either a fixed determinable amount to be contributed by the employer
on a regular basis or for a fixed determinable benefit to be received by the employee at
retirement.  Reimbursement of pension costs are subject to the following specific provisions:

1.   Required by State Statute.  Providers required by enabling statute to make payments
to municipal or county pension funds will be reimbursed for the compensation paid by
the plan, provided that the Provider submits detail of the allocations provided to the
Public Employees Retirement Administration and, for funded pension plans, a schedule
of the individuals associated with the Resident Care Facility, to the Center.
2.   Not Required by State Statute.  Providers not required by state statute to make
payments to a municipal pension fund will be reimbursed for expenses incurred to the
extent that:

a.   the claimed expenses represent an amount based on fair, reasonable and necessary
compensation for services performed by employees; and 
b.   the claimed expenses are costs incurred on current year payroll and do not include
payments for prior year payroll; and 
c.   the plan does not provide for contributions by the employer based on the
contingency of profit or is at the discretion of the employer; and 
d.   the pension plan must have met the current requirements of and, if applicable,
received the approval of the Internal Revenue Service.  All applicable Internal
Revenue Service forms documenting Internal Revenue Service approval must be filed
with the Center along with copies of the plan; and 
e.   the employer's contribution to a pension plan will be included, along with other
increments in the calculation of limits to the reimbursement of individual employee
compensation as referred to in 101 CMR 204.00; and 
f.   any forfeiture by an employee must be applied against the cost to reduce the
premiums paid by the employer.  A forfeiture shall be considered to have occurred
when any employee who participated in the pension plan terminates employment
prior to becoming vested.  This reduction in the claim for reimbursement shall be
made notwithstanding the terms or lack of terms in the pension plan.

204.05:   Capital and Other Fixed Costs

(1)   Allowable Fixed Costs.
(a)   Allowable Fixed Costs include the allowable portion of depreciation, long-term interest,
real estate taxes, personal property taxes on Resident Care Facility equipment, the
non-income portion of the Massachusetts Corporate Excise Tax, building insurance, and
rental of equipment located at the Facility, less any recoverable fixed cost income.
(b)   EOHHS will calculate the Provider's Capital and Other Fixed Costs per diem by
dividing Allowable Fixed Costs by the Constructed Bed Capacity times the days in the Rate
Year times the greater of 94% or the Actual Utilization Rate in the Base Year.

(2)   Allowable Basis of Fixed Assets.
(a)   Fixed Assets.  Fixed Assets include Land, Building, Improvements, Equipment and
Software.
(b)   Allowable Basis.

1.   If there has been no Change of Ownership, the allowable basis of fixed assets equals
the reasonable construction costs.

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



101 CMR:   EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES

6/7/13   (Effective 2/15/13) 310 EMERGENCY

204.05:   continued

2.   For a newly constructed Facility opening for Resident care on or after
January 1, 1984, the basis of such assets will be limited to reasonable, audited
construction and Equipment costs based upon the minimum standards and requirements
of the Massachusetts Department of Public Safety.  Once operations commence, interest
and acquisition fees will be treated as a cost of borrowing and treated as interest expense.
In no case shall the allowable basis exceed the cost of construction approved in
accordance with M.G.L. c. 111, § 25C.  The basis of fixed assets will be limited to
construction and Equipment costs based upon the minimum standards and requirements
of the Massachusetts Public Health Council.  EOHHS will reimburse only those costs
associated with meeting the above mentioned standards.
3.   If there has been a Change of Ownership, the allowable basis for fixed assets will be
determined as follows: 

a.   Land.  EOHHS will include the lower of the acquisition cost or the basis allowed
the immediate prior owner.
b.   Equipment.  EOHHS will include the lower of the acquisition cost or the basis
allowed the immediate prior owner, reduced by the amount of actual depreciation
allowed to the prior owner of the Facility in calculating rates of payment for Publicly
Aided Residents.
c.   Building and Building Improvements.  EOHHS will include the lower of the
acquisition cost or the basis allowed the immediate prior owner, reduced by the
amount of actual depreciation allowed to the prior owner of the Facility for Publicly
Aided Residents for the years from 1968 to the date of Change of Ownership.  The
seller's allowable Building Improvements will become part of the new owner's
allowable basis of Building.
d.   If the amount of actual depreciation allowed in a prior year is not known, the
buyer must furnish the information to the Center.  If this information is not available,
EOHHS will calculate the amount using the best available information.

(c)   Other Provisions.
1.   Allowable Additions.  EOHHS will recognize Fixed Asset Additions made by the
Provider if the Additions are related to the care of Publicly Aided Residents.
2.   Forgiveness of Debt.  Where, subsequent to a Change of Ownership, the transferor
forgives or reduces the debt of the transferee, such forgiveness or reduction of debt shall
be retroactively applied to reduce the acquisition cost to the transferee.
3.   Repossession by Transferor.  The basis of fixed assets will be re-computed if the
transferor repossesses a Facility to satisfy in whole or in part the transferee's purchase
obligations, becomes a direct or indirect owner, or receives an interest in the transferee's
Facility or company.  The re-computed basis will not exceed the transferor's original
allowable basis under EOHHS regulations applicable at the date of Change of Ownership
increased by any allowable capital Improvements made by the transferee since
acquisition and reduced by depreciation since acquisition.
4.   Rental and Leasehold Expense.  EOHHS will allow reasonable rental and leasehold
expenses for Land, Building and Equipment, but reimbursement is limited to the lower
of: average rental or ownership costs of comparable Providers, or the reasonable and
necessary costs of the Provider and lessor including interest, depreciation, real property
taxes and property insurance.  EOHHS will not allow rent and leasehold expense unless
a Realty Company Cost Report is filed.

(4)   Depreciation.
(a)   Depreciation Allowed.  EOHHS will allow depreciation of Building, Building
Improvements and Equipment based on accepted accounting principles using as a basis the
lower of the original acquisition cost of the Facility, an amount based on a cost per bed for
the year of construction of the Facility set forth in the regulation governing the Rate Year of
the original acquisition, or the principles set forth in 101 CMR 204.05 if a Change of
Ownership occurred on or after January 1, 1984.
(b)   Depreciation Methodology.  EOHHS will use the straight-line method to calculate
allowable depreciation.  EOHHS will exclude depreciation on an asset upon expiration of the
useful life.
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(c)   Useful Life.  EOHHS will use the following schedule to calculate depreciation on fixed
assets:  

ASSET LIFE RATE

Building
Class I or II as classified by the Dept. of Public Safety 40 yrs. 2.5%

Class III or IV as classified by the Dept. of Public Safety 33 yrs. 3.0% 

Building Improvements and Leasehold Improvements Varies up to 5%

Equipment, Furniture and Fixtures ten yrs. 10%

Motor Vehicle Equipment four yrs. 25%

Limited Life Assets acquired after December 31, 1996 three yrs. 33.3%

(d)   Change of Ownership.
1.   Building and Building Improvements.  EOHHS will add Building and Building
Improvements to determine the buyer's Allowable Basis for Building.  The buyer's
Allowable Basis will be depreciated over the remaining useful life of the Building.
2.   Equipment and Limited Life Assets.  Equipment and Limited Life Assets will be
depreciate in accordance with 101 CMR 204.05(4)(c).
3.   Depreciation on Assets.  EOHHS will limit the annual amount of depreciation on
transferred assets to the seller's annual allowed depreciation.

(5)   Interest.  A Facility's rate will include reasonable and necessary interest expense determined
as follows: 

(a)   Interest on Working Capital.  EOHHS will not reimburse interest on short term working
capital.  In lieu of this expense, EOHHS will add an allowance for the financing of current
operations, determined by multiplying the Variable Cost Allowance by 1/12 of the annual
prime lending rate.  The prime lending rate used to determined rates effective
February 1, 2008 is 7.75%.
(b)   Interest on Long-term Debt.  EOHHS will include reasonable and necessary interest on
allowable long term debt, supported by depreciable fixed assets subject to 101 CMR
204.05(2).  EOHHS will not reimburse long term interest expense on debt that exceeds the
allowable basis of fixed assets.

1.   Long term interest will be limited to an annually determined percentage of simple
interest on all outstanding long term loans, weighted by the dollar amount of the funds
borrowed.  For allowable long term loans secured prior to January 1, 1984, the annually
determined percentage will be the rate as stated in the debt instrument at the time of
borrowing.  For allowable long term loans secured on or after January 1, 1984, the
annually determined percentage will be the lower of the rate as stated in the debt
instrument at the time of borrowing or the percentage equal to the monthly rate of interest
on special issues of public debt obligations issued to the Federal Hospital Insurance Trust
Fund for the third month prior to the month in which the financing occurred, plus 3%.
EOHHS will limit the allowable interest rate to 15%.
2.   Refinancing.

a.   EOHHS will recognize the refinancing of an existing allowable debt under the
following circumstances:

i.   Crossover.  When the accumulated principal payments on the existing
allowable debt exceeds the accumulated depreciation allowed by EOHHS on the
allowable fixed assets financed by that debt;
ii.   Demand Note.  When an existing, allowable debt becomes payable on
demand; or
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iii.   Lowered Expense.  When the long term interest expense over the life of the
refinanced debt is lower than it would have been under the remainder of the
existing, allowable debt.  The Provider must submit comparative schedules
showing total long term interest expense under the existing allowable debt and
the refinanced debt; or
iv.   Allowable Additions.  When a Provider refinances for an amount greater
than the existing allowable debt, and the purpose of the additional indebtedness
is to finance a significant addition of allowable fixed assets.  EOHHS will not
reimburse long term interest expense for additional refinancing that exceeds the
amount of allowable fixed assets.

b.   Allowable Interest Rate.  The allowable interest rate for an allowable or partially
allowable refinancing will be determined in accordance with 101 CMR
204.05(5)(b)1.
c.   When a refinancing, or a portion of a refinancing, is not allowable under
101 CMR 204.05(5)(b)2., EOHHS will calculate allowable long term interest as
though the non allowable refinancing did not occur.

(c)   Other Provisions.
1.   Interest related to the financing of newly acquired fixed assets will be allowed only
if the asset acquisition and financing occur concurrently.  If the Provider presents
documentation sufficient to demonstrate that all reasonable attempts were made to
finance the asset at the time of acquisition, EOHHS will recognize financing obtained no
more than 90 days after the date of acquisition of the assets.
2.   Loans from Owner, Officer or Related Party.  Interest expense shall not include
interest on loans to the Facility from an owner, officer, or Related Party.
3.   Mortgage Acquisition Costs.  Mortgage Acquisition Costs must be amortized over
the life of the mortgage.  Amortized mortgage acquisition costs are treated as long term
interest expense.  For allowable long term debts secured on or after January 1, 1984,
Mortgage Acquisition Costs subject to the ceiling on maximum interest rates in
accordance with 101 CMR 204.05(5)(b).

204.06:   Equity and Use and Occupancy Allowance

(1)   General.  EOHHS will include a return on Average Equity Capital for Proprietary Providers.
EOHHS will include a Use and Occupancy Allowance for Non-profit Providers.

(2)   Average Equity Capital Allowance.  Average Equity Capital is the difference between the
Provider's Allowable book value of Fixed Assets, including Land, at the beginning and end of
the year, and the Provider's allowable long term liabilities at the beginning and end of the year.

(a)   EOHHS will reduce Average Equity Capital by Building, Improvements, Equipment,
and software Depreciation allowed in prior years.
(b)   EOHHS will not include Mortgage Acquisition Costs, such as capitalized legal fees and
prepaid interest on long-term obligations, or equity in Buildings or Equipment not located
at the Resident Care Facility, in Average Equity Capital.
(c)   EOHHS will not reduce Average Equity Capital by long-term loans for which interest
has been excluded as a result of debt not supported by allowable fixed assets.
(d)   If a Facility replaces beds, reimbursable equity will be recalculated using the newly
established allowable fixed assets and allowable debt.
(e)   EOHHS will calculate per diem Average Equity Capital by dividing Average Equity
Capital by the Constructed Bed Capacity times the days in the Rate Year times the greater
of 94% or the Actual Utilization Rate in the Base Year.

(2)   Use and Occupancy Allowance.  EOHHS will increase Non-profit Provider's rates to reflect
the cost of use and occupancy of net allowable fixed assets.  The Use and Occupancy Allowance
equals a of the Allowance calculated pursuant to 101 CMR 204.06(2).
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204.07:   Reporting Requirements

(1)   Required Reports.
(a)   Resident Care Facility Cost Report.  Each Provider must complete and file a Residential
Care Cost Report each calendar year with the Center, containing the Facility's claim for
reimbursement and the complete financial condition of the Facility, including all applicable
management company, central office, and real estate expenses.
(b)   Realty Company Cost Report.  A Provider that does not own the real property of the
Facility, and pays rent to an affiliated or non-affiliated realty trust or other business entity,
must file or cause to be filed a realty company Cost Report with the Center.  If no report is
filed, EOHHS will not reimburse the costs associated with the Provider's rental expense.
(c)   Management Company Cost Report.  A Provider that claims management or central
office expenses must file a separate management company Cost Report with the Center for
each entity for which it claims management or central office expense.  If these costs are
claimed for reimbursement, the Provider must certify that costs are reasonable and necessary
for the care of Publicly Aided Residents in Massachusetts.

(2)   General Cost Reporting Requirements.
(a)   Accrual Method.  Providers must complete all required reports using the accrual method
of accounting.
(b)   Documentation of Reported Costs.  Providers must maintain accurate, detailed, and
original financial records to substantiate reported costs for a period of at least five years
following the submission of required reports or until the final resolution of any appeal
involving a rate for the period covered by the report, whichever occurs later.  Providers must
maintain complete documentation of all of the financial transactions and census activity of
the Facility and affiliated entities, including but not limited to the books, invoices, bank
statements, canceled checks, payroll records, governmental filings and any other records
necessary to document the Provider's claim for reimbursement.  Providers must be able to
document expenses relating to affiliated entities for which reimbursement is claimed whether
or not they are Related Parties.
(c)   Fixed Asset Ledger.  Providers must maintain a fixed asset ledger that clearly identifies
each asset for which reimbursement is being claimed, including its location, the date of
purchase, the cost, salvage value, accumulated depreciation, and the disposition of sold, lost
or fully depreciated assets.
(d)   Job Descriptions and Time Records.  Providers and management companies must
maintain written job descriptions including time records, qualifications, duties, and
responsibilities for all positions for which reimbursement is claimed.  EOHHS will not
reimburse the salary and fringe benefits or the imputed amount for Sole Proprietors as
specified in 101 CMR 204.04(2) for any individual for which the Provider does not maintain
a job description and time record.
(e)   Other Cost Reporting Requirements.

1.   Expenses that Generate Income.  Providers must identify the expense accounts that
generate income.  EOHHS will offset reported ancillary income if the Provider does not
identify the associated expense account.
2.   Laundry Expense.  Providers must separately identify the expense associated with
laundry services not provided to all Residents.  Providers may not claim reimbursement
for such expense.
3.   Fixed Costs.

a.   Providers must allocate all Fixed Costs, except Equipment, on the basis of square
footage.  Providers may elect to specifically identify Equipment related to the
Facililty.  The Provider must document each piece of Equipment in the fixed asset
ledger.  If a Provider elects not to identify Equipment, it must allocate Equipment on
the basis of square footage.
b.   If a Provider undertakes construction to replace beds, it must write off the fixed
assets that are no longer used to provide care to Publicly Aided Residents and may
not claim reimbursement for the assets.
c.   Providers must separately identify fully depreciated assets.  Providers must report
the costs of fully depreciated assets and related accumulated depreciation on all
reports unless they have removed such costs and accumulated depreciation from the
Provider's books and records.  Providers must attach to the Cost Report a schedule
of the cost of the retired Equipment, accumulated depreciation and the accounting
entries on the books and records of the Facility when the Equipment is retired.
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d.   Providers may not report expenditures for major repair projects whose useful life
is greater than one year as expenses.  Providers must not report such expenditures as
pre-paid expenses.

4.   Mortgage Acquisition Costs.  Providers must classify Mortgage Acquisition Costs
as other Assets.  Providers may not add Mortgage Acquisition Costs to fixed asset
accounts.
5.   Related Parties.  Providers must report salary expenses paid to a Related Party and
must identify all goods and services purchased from a Related Party.  If a Provider
purchases goods and services from a Related Party, it must disclose the Related Party's
cost of the goods and services.  EOHHS will limit reimbursement for such goods and
services to the lower of the Related Party's cost or the cost determined using the Prudent
Buyer Concept.
6.   Service of Non-paid Workers.  The services must be fully disclosed in the Footnotes
and Explanations section of the Cost Report.  Both the total Expense and the account(s)
in which the expense is reported must be identified.
7.   Facilities in Which Other Programs are Operated.  If a Provider operates an adult day
health program, an assisted living program, or provides outpatient services, the Provider
must not claim reimbursement for the expenses of such programs.  If the Provider
converts a portion of the Facility to another program, the Provider must:

a.   identify existing Equipment no longer used in Facility operations.  Such
Equipment must be removed from the Facility's records; 
b.   identify the square footage of the existing Building and improvement costs
associated with the program, and the Equipment associated with the program; and
c.   allocate shared costs, including shared capital costs, using a well documented and
generally accepted allocation method.  The Provider must directly assign to the
program any additional capital expenditures associated with the program.

(3)   Filing Deadlines.
(a)   General.  All Resident Care Facilities must file required Cost Reports for the calendar
year by 5:00 P.M. April 1  of the following calendar year.  If April 1  falls on a weekend orst st

holiday, the reports are due by 5:00 P.M. of the following business day.
(b)   Special Provisions.

1.   Change of Ownership.  The transferor must file Cost Reports with the Center within
60 days after a Change of Ownership.  The Center will notify the Department of
Transitional Assistance if required reports are not filed timely for payments to be
withheld or other appropriate action by that agency.
2.   New Facilities and Facilities with Major Additions.  New Facilities and Facilities
with Major Additions that become operational during the Rate Year must file year end
Cost Reports with the Center within 60 days after the close of the first and second Rate
Years.
3.   Appointment of a Resident Protector Receiver.  If a receiver is appointed pursuant
to M.G.L. c. 111, § 72N, the Provider must file Cost Reports for the pre-receivership
reporting period or portion thereof with the Center, within 60 days of the receiver's
appointment.
4.   Closed Facilities.  A Facility that permanently closes is not required to file the reports
cited in 101 CMR 204.07(1) for the year in which the Facility closed.

(c)   Extension of Filing Date.  The Director of the Center's Pricing Group may grant a
request for an extension of the filing due date for a maximum of 30 calendar days.  In order
to receive an extension, the Provider must: 

1.   submit the request itself rather than through agents or other representatives; 
2.   demonstrate exceptional circumstances that prevent the Provider from meeting the
deadline; and 
3.   file the request no later than 15 calendar days before the due date.

(4)   Incomplete Submissions.  If the Cost Reports are incomplete, the Center will notify the
Provider in writing within 120 days of the receipt.  The Center will specify the additional
information that the Provider must submit to complete the Cost Reports.  The Provider must file
the necessary information within 25 days of the date of notification or by April 1  of the year thest

Cost Reports are filed, whichever is later.  If the Center fails to notify the Provider within the
120-day period, the Cost Reports will be considered complete and deemed to be filed on the date
of receipt.
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(5)   Amended Reports.  Amended Reports will be accepted no later than August 15  of the yearth

in which the Cost Reports are due.  Amended Reports must be accompanied by a complete list
of the corrections made to the reports with sufficient supporting documentation along with an
explanation of the reasons therefore.

(6)   Additional Information.  The Center may require the Provider to submit additional data and
documentation during a Desk or Field Audit even if the Center has accepted the Provider's Cost
Reports.  In addition, the Center may request additional information and data relating to the
operations of the Provider and any Related Party.

(7)   Failure to File Timely.  If the Provider does not file the required Cost Reports by the due
date, EOHHS may reduce the Provider's rate for current services by 5% on the day following the
date the submission is due and 5% for each month of noncompliance thereafter.  The reduction
accrues cumulatively such that the rate reduction equals 5% for the first month late, 10% for the
second month late, and so on.  The reduction will be reversed effective on the date the Cost
Reports are filed.

204.08:   Other Provisions

(1)   Special Rate Provisions.
(a)   New Facilities and Major Additions.  EOHHS will calculate projected rates for New
Facilities and Facilities with Major Additions in the Rate Year.  The provider must file a
projected Cost Report that projects the reasonably anticipated costs and anticipated Resident
Days for a 12 month period commencing with the first date of licensure.

1.   New Facilities and Facilities with Major Additions becoming operational prior to
July 1  of the Rate Year.st

a.   First Rate Year.  EOHHS will calculate a projected rate based on the projected
Cost Report.  The effective date of the rate will be the first date of licensure through
December 31  of the first Rate Year that the Facility becomes operational.st

b.   Second Rate Year.  EOHHS will calculate the rate for the second Rate Year based
on the projected Cost Report described in 101 CMR 204.07.
c.   Third Rate Year.  The rate for the third Rate Year is based on the first calendar
year Cost Report of actual expenditures.

2.   New Facilities and Facilities with Major Additions becoming operational on or after
July 1  of the Rate Year.st

a.   First Rate Year.  EOHHS will calculate the rates based upon the projected Cost
Report as described in 101 CMR 204.07.  The effective dates of the rate will be the
first date of licensure through December 31  of the first Rate Year that the Facilityst

becomes operational.
b.   Second Rate Year.  The rate for the second Rate Year is based on the same
projected Cost Report that was used for the first Rate Year.
c.   Third Rate Year.  EOHHS will calculate the rate for the third Rate Year based on
the Cost Report of actual expenditures filed for the second calendar year.

3.   Cost Ceilings.  EOHHS will use the Cost Reports as described in 101 CMR
204.10(1) subject to appropriately inflated ceilings and limitations for each cost center.
4.   EOHHS will recalculate projected rates based upon actual cost data, once a Provider
files a Cost Report(s) that covers the projected rate period.

(b)   Facilities Sold During the Base Year.  If a Provider is sold during the Base Year,
EOHHS will use the buyer's Cost Reports for the buyer's period of ownership to determine
allowable Base Year costs.  If the Center determines that the buyer's period of ownership was
not long enough to ensure that it is representative of annualized costs, EOHHS may
determine the rate using the seller's Cost Report.
(c)   Facilities Closed After the Base Year.  If a Provider closed after the Base Year and
subsequently reopened, EOHHS will use the Base Year Cost Report to calculate the rate.  If
no Base Year cost report was filed, EOHHS will calculate the rate using the latest filed Cost
Report and increase the Variable Cost Allowance by an appropriate Cost Adjustment Factor.
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(d)   Private Resident Care Facilities.  A Facility that was a private Facility during the Base
Year and subsequently signs a provider agreement to provide services to Publicly Aided
Residents must file a cost report for the latest full year prior to the date of the provider
agreement.  EOHHS will calculate allowable Variable Costs using the appropriate ceilings
and Cost Adjustment Factor.  EOHHS may limit the rate to the amount of the Facility's
average rate charges to private patients.
(e)   Facilities Purchased from a Receiver.  If a Facility is purchased from a Receiver, the
Center may use the Cost Report from a year different from the Base Year if it determines that
the costs for that year more accurately reflects the reasonable and necessary costs of
providing Resident Care, subject to approval of the Department of Transitional Assistance.
In such cases, EOHHS will increase the Variable Cost Allowance by an appropriate Cost
Adjustment Factor.
(f)   Rates for Special Programs.  EOHHS may include an allowance for costs and expenses
to maintain a special program if the Provider has received prior written approval from the
purchasing agency.

 
(2)   Administrative Adjustments.

(a)   Types of Administrative Adjustments.  A Provider may file a petition with the Center
for an administrative adjustment during the rate year for the following reasons:

1.   Substantial Capital Expenditures.  A Provider may petition for an administrative
adjustment for a substantial capital expenditure of at least $10,000 for Improvements and
Limited Life Assets and $5,000 for Equipment if it has either made, or expects to make,
a substantial capital expenditure that meets the criteria set forth in 101 CMR
204.08(2)(a)1.a. through f.

a.   Qualifying Expenses.  The Provider may petition for recognition of increased
depreciation and interest expense as a result of the expenditure.  The Provider may
not petition for Mortgage Acquisition Costs, an equity adjustment or increased
operating costs as a result of the expenditure.
b.   Expenditures not Subject to Determination of Need.  For Improvements, the
expenditure amount must be at least 1.5 times the allowable annual Base Year
depreciation expense of Building, Improvements and Limited Life Assets.  For
Equipment, the expenditure amount must be at least 1.5 times the allowable Base
Year depreciation on Equipment.
c.   Expenditures Subject to Determination of Need.  If the expenditure is subject to
Determination of Need approval, the Provider may petition for an adjustment after
the Department has determined that need exists for the project and after the time for
making an appeal to the Health Facilities Appeals Board has expired or all
administrative and judicial reviews of the Department's determination have been
concluded.  The Provider may petition for an adjustment before the Department has
made a determination on the project if the Commissioner of Public Health requests
that EOHHS determine the appropriate amount of an adjustment before a
Determination of Need is made with respect to the Provider's proposed expenditure.
d.   Limitation on Capital.  The maximum amount allowed for fixed costs and equity
for a Facility with a substantial capital expenditure is as follows:

Effective Date Payment Amount

 Prior to July 1, 2004 $17.29

 July 1, 2004 to December 31, 2006 $22.56

 January 1, 2007 to December 31, 2007 $25.82

 January 1, 2008 to November 30, 2012 $27.30 

 January  1, 2013 - Forward $28.06

If the Provider has not yet incurred the expenses, it must submit satisfactory evidence
of its commitment to incur the expenditure.
e.   EOHHS will certify a temporary administrative adjustment of up to $28.06 upon
receipt of the notification of the petition request for the substantial capital
expenditure, rate adjustment request, and required supporting documentation.
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f.   Whenever a capital petition is granted, the Provider's allowable basis will be
adjusted by increasing the accumulated depreciation by the amounts included in the
rates from the effective date of the petition.

2.   New Governmental Requirements.  A Provider may petition for an administrative
adjustment if it has incurred, or presents satisfactory evidence of a commitment to incur,
substantially different costs necessary to satisfy new requirements of a governmental unit
of the Commonwealth or the federal government.  Such requirements must be related to
provision of Resident Care.  An increase in existing government requirements is not
considered a new government requirement.  EOHHS will not approve a petition for costs
incurred to correct Department of Public Health Resident care deficiencies.
3.   Certain Increases in Operating Costs.  A Provider may petition for an adjustment if
it has experienced unusual or unforeseen increases in operating costs that are not
reflected in the rate.  Unusual and unforeseen circumstances are events of a catastrophic
nature (e.g., fire, flood, or earthquake).  The cost increases must gravely threaten the
financial stability of the Provider.  In measuring the financial stability of the Provider,
EOHHS will consider all of the Provider's expenditures and revenues.
4.   Receiver Fees.  A receiver appointed under M.G.L. c. 111, § 72N may petition for a
rate adjustment to reimburse reasonable receiver compensation and payment of his or her
bond.

a.   The receiver must submit detailed invoices that document the hours expended,
a brief description of each activity and the hourly rate.  EOHHS will limit the
reimbursement to the reasonable and necessary cost to safeguard the health, safety
and continuity of care to Residents and to protect them from adverse health effects
of unsuitable transfer.
b.   EOHHS will limit reasonable receiver compensation to the lower of actual
receiver fees or $10,000 for the first 30 days, $7,500 for the second 30 days, $2,500
for the third 30 days and $1,500 for each 30 day period thereafter.  EOHHS may
include additional receiver compensation if both the Department of Public Health and
the Department of Transitional Assistance approve additional compensation to the
receiver due to unique circumstances.  EOHHS, the Department, and the Department
of Transitional Assistance will evaluate such requests for additional compensation
for reasonableness.

5.   Transfer of a Facility.  If a Facility is transferred during the first six months of the
year subsequent to the Base Year, the buyer may file a petition requesting that EOHHS
use the buyer's Cost Report to determine its rate.  The buyer must demonstrate that use
of the seller's Base Year Cost Report is not appropriate to project rate year costs.  The
Center will determine whether use of the buyer's Cost Report is appropriate to reflect
reasonable and necessary patient care costs.  EOHHS will make the appropriate
adjustments to reflect the use of a non-Base Year Cost Report.

(b)   General.  A petition for an administrative adjustment must contain the following:  
1.   A petition must include: the Provider's name, address, a detailed explanation, under
oath, of the basis of the petition and documentation supporting the amount requested
including, but not limited to, invoices, canceled checks, loan documents, any
construction contracts and the project beginning and ending dates.
2.   The Provider must submit any other information that EOHHS requires within 30 days
of the request.  EOHHS will not allow the petition if the Provider fails to timely submit
the requested information.
3.   EOHHS will suspend review of any petition if the Provider has failed to submit
reports or other information required by 101 CMR 204.00 in a timely manner.  If the
Provider fails to file the required information within 60 days after notification by
EOHHS, EOHHS will dismiss the petition for administrative adjustment.
4.   EOHHS will suspend review of any petition if the Department notifies the Provider
that it has identified a quality of care problem.
5.   The Center may require that the Provider demonstrate that the changes in costs have
actually occurred and that the year end cost report substantiates the financial condition
stated in the petition.  If the Provider fails to provide evidence of such costs within 45
days of the Center request, EOHHS may retroactively reverse the adjustment.

(c)   Effective Date.  An administrative adjustment will be effective on the later of the date
the petition is filed with EOHHS or the date on which the event that is the basis of the
petition is completed.
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(d)   Standard of Review.  In reviewing the petition, EOHHS will consider the following: 
1.   Whether the adjustment would result in a significant difference in the rate; 
2.   The costs of other Providers offering the same or comparable level of care; and 
3.   The ability of the Department of Transitional Assistance to collect any overpayments
that may result from the petition.  EOHHS will notify the Department of Transitional
Assistance of the petition.
4.   EOHHS will review petitions in accordance with the criteria set forth in the
regulation in effect in the year in which they are received by EOHHS, notwithstanding
the effective date.

(3)   Notice of Proposed Rate.  EOHHS will send the Provider a notice of the proposed rate as
follows: 

(a)   Desk Audit.  Prior to certification of a prospective rate based upon a Desk Audit,
EOHHS will send the Provider a notice of the proposed rate and a copy of adjustments at
least ten calendar days prior to the scheduled date of certification.  The Provider may
comment, in writing, on the proposed rate and adjustments during the period between the
notice and scheduled date of EOHHS action.  Providers requiring additional time to respond
may request that EOHHS postpone the scheduled certification.
(b)   Field Audit.  EOHHS will not send a notice prior to certification of a proposed rate that
is based upon a Field Audit if the rate is amended solely to incorporate Field Audit
adjustments which have been discussed at an Exit Conference.  The Center will provide a
copy of the Field Audit adjustments to the Provider following the Exit Conference.

(4)   Rate Filings.  EOHHS will file certified rates of payment for Resident Care Facilities with
the Secretary of the Commonwealth.

(5)   Appeals.  Any Provider aggrieved by a rate of payment established pursuant to 101 CMR
204.00 may file an appeal with the Division of Administrative Law Appeals, established under
M.G.L. c. 7, § 4H within 30 days of the filing of any such rate with the Secretary of the
Commonwealth.

(6)   Administrative Bulletins.  EOHHS may issue administrative bulletins to clarify provisions
of 101 CMR 204.00, which shall be deemed to be incorporated in 101 CMR 204.00.  EOHHS
will file with the Secretary of the Commonwealth, distribute copies to Providers, and make the
bulletins accessible to the public at EOHHS's offices during business hours.

(7)   Severability.  The provisions of 101 CMR 204.00 are severable.  If any provision of
101 CMR 204.00 or the application of any provision of 101 CMR 204.00 is held invalid or
unconstitutional, such provision will not be construed to affect the validity or constitutionality
of any other provision of 101 CMR 204.00 or the application of any other provision.

REGULATORY AUTHORITY 

101 CMR 204.00:  M.G.L. c. 118E and c. 12C.
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130 CMR 630.000: HOME- AND COMMUNITY-BASED SERVICES WAIVER SERVICES

Section

630.401:   Introduction
630.402:   Definitions
630.403:   Eligible Members
630.404:   Provider Eligibility
630.405:   Home- and Community-based Waiver Coverage Types
630.406:   Home- and Community-based Waiver Conditions for Payment
630.407:   Home- and Community-based Waiver Coverage Requirements
630.408:   Nonpayable Services
630.409:   Service Plan and Notice of Approval or Denial of Home- and Community-based Waiver Services
630.410:   Adult Companion
630.411:   Assisted Living Services
630.412:   Chore Services
630.413:   Community-based Substance Abuse Treatment
630.414:   Community Family Training and Residential Family Training 
630.415:   Day Services
630.416:   Home Accessibility Adaptations
630.417:   Homemaker
630.418:   Home Health Aide
630.419:   Independent Living Supports
630.420:   Individual Support and Community Habilitation
630.421:   Peer Support
630.422:   Personal Care Services
630.423:   Prevocational Services 
630.424:   Residential Habilitation
630.425:   Respite
630.426:   Shared Home Supports
630.427:   Shared Living - 24 Hour Supports
630.428:   Skilled Nursing  
630.429:   Specialized Medical Equipment
630.430:   Supported Employment
630.431:   Supportive Home Care Aide 
630.432:   Occupational Therapy, Physical Therapy, and Speech Therapy
630.433:   Transitional Assistance 
630.434:   Transportation
630.435:   Vehicle Modification
630.436:   Location Requirements for Home- and Community-based Waiver Providers
630:437:   Personnel Requirements and Responsibilities of Home- and Community-based Waiver Providers
630.438:   Withdrawal by a Home- and Community-based Waiver Provider from MassHealth
630.439:   Recordkeeping Requirements

630.401:   Introduction

130 CMR 630.000 governs the provision of services under the MassHealth Home and
Community-based Services (HCBS) waivers, which include the Acquired Brain Injury Home-
and Community-based Services waivers (ABI waivers).  All providers of services under the
HCBS waivers must comply with MassHealth regulations set forth in 130 CMR 630.000 and
450.000:  Administrative and Billing Regulations.

630.402:   Definitions

The following terms used in 130 CMR 630.000 have the meanings given in 130 CMR
630.402 unless the context clearly requires a different meaning.

Acquired Brain Injury (ABI) - all forms of brain injury that occur after age 22, including without
limitation brain injuries caused by external force, but not including Alzheimer's disease and
similar neurodegenerative diseases of which the primary manifestation is dementia.
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630.402:   continued

Acquired Brain Injury Home- and Community-based Service Waiver (ABI Waiver) - Two
Massachusetts home- and community-based services waivers for persons with acquired brain
injury are approved by the Centers for Medicare & Medicaid Services (CMS) under § 1915(c)
of the Social Security Act.  The two separate Acquired Brain Injury Waivers, each with different
covered services and eligibility requirements are:  the Acquired Brain Injury with Residential
Habilitation (ABI-RH) Waiver and the Acquired Brain Injury Non-residential Habilitation
(ABI-N) Waiver.

Activities of Daily Living (ADL) - certain basic tasks required for daily living, including the
ability to bathe, dress/undress, eat, toilet, transfer in and out of bed or chair, get around inside
the home, and manage incontinence.

Adult Companion Service - nonmedical care, supervision, and socialization provided to a
participant.  Companions may assist or supervise the participant with such light household tasks
as meal preparation, laundry, and shopping.

Assisted Living Services - services consists of personal care and supportive services
(homemaker, chore, personal care services, meal preparation) that are furnished to participants
who reside in a Money Follows the Person (MFP) qualified assisted living residence (ALR) that
includes 24-hour on-site response capability to meet scheduled or unpredictable resident needs
and to provide supervision, safety and security.  Services may also include social and recreational
programs, and medication assistance (consistent with ALR certification and to the extent
permitted under State law).  Nursing and skilled therapy services are incidental rather than
integral to the provision of Assisted Living Services.  Intermittent skilled nursing services and
therapy services may be provided to the extent allowed by applicable regulations.

Behavioral Health Diversionary Services - services that are provided, as necessary and
appropriate, to all Participants enrolled in the MFP waivers through the state's MassHealth
managed behavioral health plan.  Under the managed behavioral health plan, participants have
access to mental health and substance use disorder services that are clinically appropriate
alternatives to behavioral health inpatient services, or support a participant returning to the
community following a 24-hour acute placement; or provide intensive support to maintain
functioning in the community.

Chore - an unusual or infrequent household maintenance task that is needed to maintain the
participant's home in a clean, sanitary, and safe environment.  Chore includes heavy household
chores such as washing floors, windows, and walls; tacking down loose rugs and tiles; and
moving heavy items of furniture in order to provide safe access and egress.

Community-based Substance Abuse Treatment - individually designed strategies and approaches
provided via 24-hour support and supervision in a residential rehabilitation substance abuse
treatment and education program for adults, that promote independence and integration to
decrease the participant's substance and/or alcohol abuse behaviors that interfere with his or her
ability to remain in the community.

Community Family Training - a service designed to provide training and instruction about the
treatment regimes, behavior plans, and the use of specialized equipment that support a participant
in the community.  Community family training may also include training in family leadership,
support of self-advocacy and independence for the family member.  The service enhances the
skills of the family to assist the waiver participant to function in the community and at home.

Coverage Type - a scope of services that are available to MassHealth members who meet specific
eligibility criteria.

Day Services - a structured, site-based, group program for participants that offers assistance with
the acquisition, retention, or improvement in self-help, socialization, and adaptive skills, and that
takes place in a nonresidential setting separate from the participant's private residence or other
residential living arrangement.  Services often include assistance to learn activities of daily living
and functional skills; language and communication training; compensatory, cognitive and other
strategies; interpersonal skills; prevocational skills; and recreational and socialization skills.
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630.402:   continued

Family Member - a spouse or any legally responsible relative of the participant.

Fiscal Intermediary (FI) - an entity under contract with EOHHS to perform employer-required
tasks and related administrative tasks as described in 130 CMR 422.419(B).

Home Accessibility Adaptations - physical modifications to the participant's home that are
necessary to ensure the health, welfare, and safety of the participant or that enable the participant
to function with greater independence in the home.

Home and Community-based Services (HCBS) Waiver - A federally approved program operated
under § 1915(c) of the Social Security Act that authorizes the U.S. Secretary of Health and
Human Services to grant waivers of certain Medicaid statutory requirements so that a state may
furnish home and community based services to certain Medicaid beneficiaries who need a level
of care that is provided in a hospital, nursing facility, or Intermediate Care Facility for the
Mentally Retarded (ICF/MR).   For the purpose of 130 CMR 630.000, Home and Community-
based Service Waiver refers to the two ABI waivers and the two MFP waivers.

Home Health Aide - a person who performs certain personal care and other health-related
services as described in 130 CMR 403.000:  Home Health Agency.

Homemaker - a person who performs light housekeeping duties (for example, cooking, cleaning,
laundry, and shopping) for the purpose of maintaining a household.

Independent Living Supports - a service that ensures 24 hour seven days per week access to
supportive services for participants who have intermittent, scheduled and unscheduled needs for
various forms of assistance, but who do not require 24-hour supervision.  It provides participants
with services and supports in a variety of activities such as:  ADLs and instrumental activities
of daily living (IADLs), support and companionship, emotional support and socialization.  This
service is provided by a site-based provider, and is available to participants who choose to reside
in locations where a critical mass of individuals reside who require such support and where
providers of such supports are available.

Individual Support and Community Habilitation - regular or intermittent services designed to
develop, maintain, and/or maximize the participant's independent functioning in self-care,
physical and emotional growth, socialization, communication, and vocational skills, to achieve
objectives of improved health and welfare and to the support the ability of the participant to
establish and maintain a residence and live in the community.

Instrumental Activities of Daily Living (IADL) - certain basic environmental tasks required for
daily living, including the ability to prepare meals, do housework, laundry, and shopping, get
around outside, use transportation, manage money, and use the telephone.

Legally Responsible Individual - any person who has a duty under state law to care for another
person and includes a legal guardian or a spouse of a participant.

Massachusetts Rehabilitation Commission (MRC) - the state agency within the Executive Office
of Health and Human Services that is organized pursuant to M.G.L. c. 6, §§ 74 through 84, to
provide comprehensive services to individuals with disabilities, which maximize their quality
of life and economic self-sufficiency.  MRC accomplishes its work through multiple programs
in its Community Living Division, the Disability Determination Service Division and the
Vocational Rehabilitation Division.

Money Follows the Person Demonstration (MFP Demonstration) - a MassHealth demonstration
program authorized through 2016 pursuant to a federal grant received by EOHHS that seeks to
assist eligible Members residing in institutional long term care settings to transition to
community-based settings where they can receive home and community-based services.
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Money Follows the Person Waivers (MFP Waivers) - two Massachusetts Home and
Community-based Services Waivers for persons participating in the MFP Demonstration and
approved by the CMS under § 1915(c) of the Social Security Act.  Massachusetts operates two
separate MFP Waivers - the Money Follows the Person Residential Supports (MFP-RS) waiver
and the Money Follows the Person Community Living (MFP-CL) waiver - each with different
covered services and eligibility requirements.

Occupational Therapist - a person who is licensed by the Massachusetts Division of Registration
in Allied Health Professions and registered by the American Occupational Therapy Association
(AOTA) or is a graduate of a program in occupational therapy approved by the Committee on
Allied Health Education and Accreditation of the American Medical Association and engaged
in the supplemental clinical experience required before registration by AOTA.

Occupational Therapy - therapy services, including diagnostic evaluation and therapeutic
intervention, designed to improve, develop, correct, rehabilitate, or prevent the worsening of
functions that affect the activities of daily living that have been lost, impaired, or reduced as a
result of acute or chronic medical conditions, congenital anomalies, or injuries.  Occupational
therapy programs are designed to improve quality of life by recovering competence and
preventing further injury or disability, and to improve the individual's ability to perform tasks
required for independent functioning, so that the individual can engage in activities of daily
living.

Participant - a MassHealth member determined by the MassHealth agency to be eligible for
enrollment in one of the HCBS waivers, who chooses to receive HCBS waiver services, and for
whom a service plan has been developed that includes one or more HCBS waiver services.

Peer Support - ongoing services and supports designed to assist participants to acquire, maintain
or improve the skills necessary to live in a community setting.  This service provides supports
necessary for the participant to develop the skills that enable them to become more independent,
integrated into, and productive in their communities.  The service enables the participant to retain
or improve skills related to personal finance, health, shopping, use of community resources,
community safety, and other adaptive skills needed to live in the community.

Personal Care - services provided to a participant, which may include physical assistance,
supervision or cuing of participants, for the purpose of assisting the participant to accomplish
activities of daily living (ADLs), including, but not limited to, eating, toileting, dressing, bathing,
transferring, and ambulation.

Physical Therapist - a person licensed by the Massachusetts Division of Registration in Allied
Health Professions to provide physical therapy.

Physical Therapy - therapy services, including diagnostic evaluation and therapeutic intervention,
designed to improve, develop, correct, rehabilitate, or prevent the worsening of physical
functions that have been lost, impaired, or reduced as a result of acute or chronic medical
conditions, congenital anomalies, or injuries.  Physical therapy emphasizes a form of
rehabilitation focused on treatment of dysfunctions involving neuromuscular, musculoskeletal,
cardiovascular/pulmonary, or integumentary systems through the use of therapeutic interventions
to optimize functioning levels.

Prevocational Services - a service that consists of a range of learning and experiential type
activities that prepare a participant for paid or unpaid employment in an integrated, community
setting.  Services are not job-task oriented but instead, aimed at a generalized result (e.g.
attention span, motor skills).  The service may include teaching such concepts as attendance, task
completion, problem solving and safety as well social skills training, improving attention span,
and developing or improving motor skills.  Basic skill-building activities are expected to
specifically involve strategies to enhance a participant's employability in integrated, community
settings.
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630.402:   continued

Provider Agreement - the contract between the MassHealth agency and a person or organization
under which the provider agrees to furnish services to MassHealth members in compliance with
state and federal Title XIX requirements.  Federal regulations concerning provider agreements
are located in 42 CFR § 431.107.

Residential Family Training - a service designed to provide training and instruction about
treatment regimes, behavior plans, and the use of specialized equipment that support a participant
in the community.  Residential family training may also include training in family leadership,
support of self-advocacy, and independence for the family member.  The service enhances the
skill of the family to assist the waiver participant to function in the community and at home when
the waiver participant visits the family home.

Residential Habilitation - ongoing services and supports provided to a participant in a
provider-operated residential setting that are designed to assist participants in acquiring,
maintaining, or improving the skills necessary to live in a community setting.  Residential
habilitation provides participants with daily staff intervention including care, supervision, and
skills training in activities of daily living, home management, and community integration in a
qualified residential setting with 24-hour staffing.  This service may include the provision of
medical and health-care services that are integral to meeting the daily needs of participants.

Respite Services - services provided to individuals unable to care for themselves; furnished on
a short-term basis because of the absence or need for relief of unpaid caregivers.

Room and Board - the term room means shelter-type expenses, including all property-related
costs, such as rental or purchase of real estate, maintenance, utilities, and related administrative
services.  The term board means up to three meals a day or any other full nutritional regimen.

Self-directed Services - a model of service delivery in which a waiver participant has decision
making authority over certain aspects of the delivery of their care.

Service Plan - a written document that specifies the waiver and other services (regardless of
funding source) along with any informal supports that are furnished to meet the needs of and to
assist a participant in remaining in the community.  Service Plan is also known as the individual
service plan or waiver plan of care.

Shared Home Supports - an individually tailored supportive service that assists with the
acquisition, retention, or improvement in skills related to living in the community.  A participant
is matched with a shared Home supports caregiver.  This arrangement is overseen by a residential
support agency.  Shared home supports do not include 24-hour care.  Shared home supports
include such supports as:  adaptive skill development, assistance with ADLs and IADLs, adult
educational supports, social and leisure skill development, and supervision.

Shared Living-24 Hour Supports - a residential service that matches a participant with a shared
living caregiver.  This arrangement is overseen by a residential support agency.  Shared living
is an individually tailored 24 hour/seven day per week, supportive service available to a
participant who needs daily structure and supervision.  Shared living includes supportive services
that assist with the acquisition, retention, or improvement of skills related to living in the
community.  This includes such supports as:  adaptive skill development, assistance with ADLs
and IADLs, adult educational supports, social and leisure skill development, protective oversight
and supervision.

Skilled Nursing Services - the assessment, planning, provision, and evaluation of goal-oriented
nursing care that requires specialized knowledge and skills acquired under the established
curriculum of a school of nursing approved by a board of registration in nursing.  Such services
include only those services that require the skills of a nurse.  Skilled nursing services are
provided by a person licensed as a registered nurse or a licensed practical nurse by a state's board
of registration in nursing.

Specialized Medical Equipment and Supplies - devices, controls, or appliances to increase
abilities in activities of daily living, or to control or communicate with the environment.
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630.402:   continued

Speech/Language Therapist - a person who is licensed by the Massachusetts Division of
Registration in Speech-language Pathology and Audiology and has either a Certificate of Clinical
Competence from the American Speech-language-Hearing Association (ASHA) or a statement
from ASHA of certification equivalency.

Speech/Language Therapy - therapy services, including diagnostic evaluation and therapeutic
intervention, that are designed to improve, develop, correct, rehabilitate, or prevent the
worsening of speech/language communication and swallowing disorders that have been lost,
impaired, or reduced as a result of acute or chronic medical conditions, congenital anomalies,
or injuries.  Speech and language disorders are those that affect articulation of speech, sounds,
fluency, voice, swallowing (regardless of presence of a communication disability), and those that
impair comprehension, spoken, written, or other symbol systems used for communication.

Supported Employment - regularly scheduled services that enable participants, through training
and support, to work in integrated work settings in which individuals are working toward
compensated work, consistent with the strengths, resources, priorities, concerns, abilities,
capabilities, interests, and informed choice of the individuals.

Supportive Home Care Aide - services provided to participants with Alzheimer/dementia or
behavioral health needs to assist with ADLs and IADLs.  These services include personal care,
shopping, menu planning, meal preparation including special diets, laundry, light housekeeping,
escort, and socialization /emotional support.

Transitional Assistance - nonrecurring residential set-up expenses for participants who are
transitioning from a nursing facility or hospital to a community living arrangement where the
participant is directly responsible for his or her own set-up expenses.  Allowable expenses are
those that are necessary to enable a person to establish a basic household and do not constitute
room and board.

Transportation Service - conveyance of participants by vehicle, from their residence to and from
the site of HCBS waiver services and other community services, activities, and resources,
including physical assistance to participants while entering and exiting the vehicle.

Vehicle Modification - necessary adaptations or alterations to an automobile or van that is the
waiver participant's primary means of transportation and that is not owned or leased by an entity
providing services to the participant.  Vehicle modifications are necessary when they are required
to accommodate special needs of the participant.  Examples of vehicle modifications include:
van lift, tie downs, ramp, specialized seating equipment and seating/safety restraint.

Visit - a face-to-face personal contact with the participant for the purpose of providing an HCBS
waiver service.

Waiver Provider - a qualified individual or organization that meets the requirements of 130 CMR
630.000, provides waiver services to participants, and has signed a provider agreement with the
MassHealth agency.

Waiver Services - home- and community-based services that are covered in accordance with the
requirements of 130 CMR 630.000 for participants enrolled under an ABI waiver or MFP
waiver.

630.403:   Eligible Members

(A)   MassHealth pays for services under an HCBS waiver only when provided to eligible
MassHealth members who are enrolled as participants in the HCBS waiver, in accordance with
130 CMR 519.007(G):  Home- and Community-based Services Waivers for Persons with
Acquired Brain Injury and (H):  Money Follows the Person Home- and Community-based
Services Waivers, subject to the restrictions and limitations described in 130 CMR 630.000 and
450.000:  Administrative and Billing Regulations.  130 CMR 630.405 specifically states, for each
HCBSwaiver, which HCBS waiver services are covered and which HCBS waiver participants
are eligible to receive those services.
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(B)   For information on verifying member eligibility and coverage type, see 130 CMR
450.107:  Eligible Members and the MassHealth Card.

630.404:   Provider Eligibility

(A)   Requirements for Participation.  An individual or organization seeking to participate as a
provider of services under an HCBS waiver must 

(1)   be duly authorized to conduct a business in Massachusetts that delivers health or human
services to elderly or disabled adult populations;
(2)   comply with all standards, requirements, policies, and procedures established by the
MRC for the provision of services under an HCBS waiver;
(3)   meet the applicable HCBS waiver service provider application qualifications;
(4)   comply with all standards, requirements, policies, and procedures established by the
MassHealth agency for the participation of providers in MassHealth, including all provider
participation requirements described in 130 CMR 630.000 and 450.000:  Administrative and
Billing Regulations; 
(5)   obtain, as required, a MassHealth provider number; and
(6)   accept MassHealth payment, or MRC payment where applicable, as payment in full for
all services provided under an HCBS waiver.

(B)   Required Documentation.  All required MassHealth application documentation will be
specified by the MassHealth agency.  In order to participate as an HCBS waiver provider, an
applicant must submit all required documentation, and the MassHealth agency or its designee
must approve it.

(C)   Periodic Inspections.  The MassHealth agency or its designee may conduct periodic
inspections of HCBS waiver providers to ensure compliance with all provider participation
requirements described in 130 CMR 630.000 and 450.000:  Administrative and Billing
Regulations.  An HCBS waiver provider must cooperate with any inspection and furnish any
requested records.

(D)    HCBS Waiver Provider Eligibility Requirements by Service Type.
(1)   Adult Companion.  In order to participate as a provider of adult companion services
under an HCBS waiver, a provider must be a health or human service organization or an
individual with experience providing nonmedical care, supervision, and socialization for
persons with disabilities in accordance with all standards, requirements, policies, and
procedures established by the MRC for the provision of such services.
(2)   Assisted Living Services.  In order to participate as a provider of assisted living services
under a HCBS waiver, a provider must be certified as an assisted living residence by the
Executive Office of Elder Affairs in accordance with 651 CMR 12.00:  Certification
Procedures and Standards for Assisted Living Residences and meet the MFP waiver
qualified residence requirements.
(3)   Chore Service.  In order to participate as a provider of chore services under an HCBS
waiver, a provider must be a health or human service organization or an individual with
experience providing services needed to maintain the home in a clean, sanitary, and safe
condition, in accordance with all standards, requirements, policies, and procedures
established by the MRC for the provision of such services.
(4)   Community-based Substance Abuse Treatment.  In order to participate as a provider of
community-based substance abuse treatment under an HCBS waiver, a provider must be
licensed as a residential rehabilitation substance abuse treatment and education program for
adults that meets the requirements of the Massachusetts Department of Public Health in
accordance with 105 CMR 164.400 through 164.424.  Community-based substance abuse
treatment may be provided only by private organizations that operate freestanding residential
rehabilitation substance abuse treatment and education programs for adults.  These services
may not be provided in any unit that is licensed as a hospital, nursing facility, or similar
medical facility.
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(5)   Day Services.  In order to participate as a provider of day services under an HCBS
waiver, a provider must be a health or human service organization with experience providing
day services to persons with disabilities in accordance with all standards, requirements,
policies, and procedures established by the MRC for the provision of day services to persons
with disabilities.  Day services must be provided at a provider-operated site in the community
and not in a participant's residence.  A provider of day services must meet the location
requirements of 130 CMR 630.436.
(6)   Community Family Training and/or Residential Family Training.  In order to participate
as a provider of community family training and/or residential family training under an HCBS
waiver, a provider must be an organization or an individual with experience in providing
training and instruction about treatment regimes, behavior plans, and the use of specialized
equipment that supports the waiver participant to participate in the community.  If an agency
or individual is providing activities where licensure or certification if necessary, they must
have the necessary licensure and certifications.
(7)   Home Accessibility Adaptations.  In order to participate as a provider of home
accessibility adaptations under an HCBS waiver, a provider must be qualified to perform
environmental and minor home adaptations in accordance with applicable state and local
building codes, comply with any applicable registration or licensure requirements.  Providers
must also be under contract with the MRC in accordance with its standards, requirements,
policies, and procedures for the provision of home accessibility adaptations.
(8)   Home Health Aide.  In order to participate as a provider of home health aide services
under an HCBS waiver, a provider must be an organization engaged in the business of home
health aide services that meet the following requirements:

(a)   employs registered nurses who have a current license by the Massachusetts Board
of Registration in Nursing that supervise the home health aides; and 
(b)   employs home health aides who have certification in CPR and either a certificate of
home health aide training or certificate of certified nurse's aide training.

(9)   Homemaker.  In order to participate as a provider of homemaker services under an
HCBS waiver, a provider must be an individual homemaker or an organization engaged in
the business of homemaker services that employs homemakers with at least one of the
following qualifications:

(a)   certificate of home health aide training;
(b)   certificate of nurse's aide training; 
(c)   certificate of 40-hour homemaker training; or
(d)   certificate of 60-hour personal care training.

(10)   Independent Living Supports.  In order to participate as a provider of independent
living supports services under an HCBS waiver, a provider must be a site-based organization
that ensures 24 hour seven days per week access to supportive services for participants who
have intermittent, scheduled and unscheduled needs for various forms of assistance, but who
do not require 24 hour supervision.
(11)   Individual Support and Community Habilitation.  In order to participate as a provider
of individual support and community habilitation under an HCBS waiver, a provider must
be a health or human service organization or an individual with experience providing
services that are designed to develop, maintain, or maximize independent functioning in
self-care, physical and emotional growth, socialization, communication, and vocational skills
for persons with disabilities in accordance with all standards, requirements, policies, and
procedures established by the MRC for the provision of such services.
(12)   Peer Support.  In order to participate as a provider of peer support services under an
HCBS waiver, a provider must be an agency or individual with relevant competencies and
experiences in peer support.  For an agency providing this service, the agency needs to
employ individuals who meet all relevant state and federal licensure or certification
requirements in their discipline.
(13)   Personal Care Services.  In order to participate as a provider of personal care services
under an HCBS waiver, a provider must be an individual personal care worker or an
organization engaged in the business of

(a)   providing assistance with the performance of activities of daily living to persons
with disabilities in accordance with all standards, requirements, policies, and procedures
established by the MRC for the provision of such service; and
(b)   providing personal care services through personal care workers must have a
certificate in CPR and at least one of the following qualifications:
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1.   certificate of home health aide training; or
2.   certificate of nurse's aide training; or
3.   certificate of 60-hour personal care training.

(14)   Prevocational Services.  In order to participate as a provider of prevocational services
under an HCBS waiver, a provider must be a prevocational service agency with experience
in providing services that prepare a participant for paid or unpaid employment in an
integrated, community setting.
(15)   Residential Habilitation.  Residential habilitation under an HCBS waiver must be
provided by organizations under contract with the MRC in accordance with its standards,
requirements, policies, and procedures for the provision of residential habilitation services
to persons with disabilities.
(16)   Respite.  In order to participate as a provider of respite services under an HCBS
waiver, a respite provider must be:

(a)   licensed as a hospital by the Massachusetts Department of Public Health under
105 CMR 130.00:  Hospital Licensure; 
(b)   certified as an assisted living residence by the Executive Office of Elder Affairs
under 651 CMR 12.00:  Certification Procedures and Standards for Assisted Living
Residences; 
(c)   licensed as a nursing facility by the Massachusetts Department of Public Health
under 105 CMR 153.00:  Licensure Procedure and Suitability Requirements for Long
Term Care Facilities;
(d)   able to meet site-based respite requirements established by the Massachusetts
Department of Developmental Services under 115 CMR 7.00:  Standards for All Services
and Supports; 
(e)   licensed as a respite care facility by the Department of Developmental Services
under 115 CMR 7.00:  Standards for All Services and Supports;
(f)   licensed as a rest home by the Massachusetts Department of Public Health under
105 CMR 153.000:  Licensure Procedure and Suitability Requirements for Long Term
Care Facilities; or 
(g)   enrolled in MassHealth as a participating adult foster care provider under 130 CMR
408.000:  Adult Foster Care.

(17)   Self-directed Services.  Participants who choose to self-direct waiver services will have
the authority and responsibility for recruiting and hiring workers to provide their
Self-directed Services, subject to the standards, requirements, policies and procedures for the
hiring of such workers under the participant's HCBS Waiver.
(18)   Shared Home Supports.  In order to participate as a provider of shared home supports,
a provider must be an organization under contract with the MRC in accordance with its
standards, requirements, policies, and procedures for the provision of shared home support
services to persons with disabilities 
(19)   Shared Living - 24 Hour Supports.  In order to participate as a provider of shared living
- 24 hour supports under an HCBS waiver, organizations under contract with the MRC in
accordance with its standards, requirements, policies, and procedures for the provision of
shared living - 24 hour supports services to persons with disabilities.
(20)   Skilled Nursing.  In order to participate as a provider of skilled nursing services under
an HCBS waiver, a provider must be an organization engaged in the business of providing
nursing services that employ nurses who are a registered nurse or a licensed practical nurse
by the Massachusetts Board of Registration in Nursing.
(21)   Specialized Medical Equipment.  In order to participate as a provider of specialized
medical equipment and supplies under an HCBS waiver, a provider must be an individual
or entity engaged in the business of furnishing durable medical equipment, medical/surgical
supplies, or customized equipment, or a provider participating in MassHealth under
130 CMR 409.000:  Durable Medical Equipment Services or a pharmacy participating in
MassHealth under 130 CMR 406.000:  Pharmacy Services.
(22)   Supported Employment.  In order to participate as a provider of supported employment
services under an HCBS waiver, a provider must be a human service organization with
experience providing supported employment programs in accordance with all standards,
requirements, policies, and procedures established by the MRC for the provision of supported
employment to persons with disabilities.
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(23)   Supportive Home Care Aide.  In order to participate as a provider of supportive home
care aide services under a HCBS waiver, a provider must be an organization engaged in the
business of supportive home care aide services that employs supportive home care aides
who:

(a)   have certification in CPR and either a certificate of home health aide training or
certificate of certified nurse's aide training; and
(b)   have completed an additional 12 hours of training in the area of serving individuals
with behavioral health needs or the 12 hour training developed by the Alzheimer's
Association, Massachusetts Chapter on serving individuals with Alzheimer's disease or
related disorders.

(24)   Therapy Services.
(a)   Occupational Therapy.  In order to participate as a provider of occupational therapy
under an HCBS waiver, a provider must be an occupational therapist participating in the
MassHealth program under 130 CMR 432.000:  Therapist Services, a rehabilitation
center participating in MassHealth under 130 CMR 430.000:  Rehabilitation Center
Services, or a home health agency participating in MassHealth under 130 CMR
403.000:  Home Health Agency Home Health Agency.
(b)   Physical Therapy.  In order to participate as a provider of physical therapy under an
HCBS waiver, a provider must be a physical therapist participating in the MassHealth
program under 130 CMR 432.000:  Therapist Services, a rehabilitation center
participating in MassHealth under 130 CMR 430.000:  Rehabilitation Center Services,
or a home health agency participating in the MassHealth program under 130 CMR
403.000:  Home Health Agency Home Health Agency.
(c)   Speech Therapy.  In order to participate as a provider of speech therapy under an
HCBS waiver, a provider must be a speech/language therapist participating in
MassHealth under 130 CMR 432.000:  Therapist Services, a speech and hearing center
participating in MassHealth under 130 CMR 413.000:  Speech and Hearing Center
Services, a rehabilitation center participating in MassHealth under 130 CMR 430.000:
Rehabilitation Center Services, or a home health agency participating in MassHealth
under 130 CMR 403.000:  Home Health Agency Home Health Agency.

(25)   Transitional Assistance.  Transitional assistance under an HCBS waiver must be
provided by organizations under contract with the MRC in accordance with its standards,
requirements, policies, and procedures for the provision of transitional assistance services
to persons with disabilities.
(26)   Transportation.  In order to participate as a provider of transportation under an HCBS
waiver, a provider must be an organization engaged in the business of transporting persons
with disabilities in accordance with all standards, requirements, policies, and procedures
established by the MRC for the provision of such services.
(27)   Vehicle Modification.  In order to participate as a provider of vehicle modifications
under an HCBS waiver, a provider must be an individual or organization engaged in the
business of vehicle modification and be under contract with the MRC for the provision of
vehicle modification to persons with disabilities.

630.405:   HCBS Waiver Coverage Types

A participant is eligible for HCBS waiver services according to the applicable HCBS waiver
under which the participant is enrolled.  See 130 CMR 519.007:  Individuals Who Would be
Institutionalized.  Each HCBS waiver coverage type is described in 130 CMR 631.405(A)
through (D).  Payment for the covered services listed in 130 CMR 630.000 is subject to all
conditions and restrictions of MassHealth, including all applicable prerequisites for payment.

(A)   Acquired Brain Injury with Residential Rehabilitation (ABI-RH) Waiver.  The following
ABI waiver services are covered for eligible MassHealth members who are enrolled as
participants under the ABI-RH Waiver:

(1)   residential habilitation; 
(2)   supported employment; 
(3)   community-based substance abuse treatment; 
(4)   day services; 
(5)   occupational therapy; 
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(6)   physical therapy; 
(7)   specialized medical equipment; 
(8)   speech therapy; 
(9)   transitional assistance; and
(10)   transportation.

(B)   Acquired Brain Injury Non-residential Habilitation (ABI-N) Waiver.  The following ABI
waiver services are covered for eligible MassHealth members who are enrolled as participants
under the ABI-N Waiver:

(1)   homemaker; 
(2)   personal care; 
(3)   respite; 
(4)   supported employment; 
(5)   adult companion; 
(6)   chore; 
(7)   community-based substance abuse treatment; 
(8)   day services; 
(9)   home accessibility adaptations; 
(10)   individual support and community habilitation;  
(11)   occupational therapy; 
(12)   physical therapy; 
(13)   specialized medical equipment; 
(14)   speech therapy; 
(15)   transitional assistance; and
(16)   transportation.

(C)   Money Follows the Person Residential Supports (MFP-RS) Waiver.  The following HCBS
waiver services are covered for eligible MassHealth members who are enrolled as participants
under the MFP-RS Waiver:

(1)   assisted living services;
(2)   behavioral health diversionary services; 
(3)   day services;
(4)   home accessibility adaptations;
(5)   individual support and community habilitation;
(6)   occupational therapy;
(7)   peer support;
(8)   physical therapy;
(9)   prevocational services;
(10)   residential family training;
(11)   residential habilitation;
(12)   shared living - 24 hour supports;
(13)   skilled nursing;
(14)   specialized medical equipment;
(15)   speech therapy;
(16)   supported employment; and
(17)   transportation.

(D)   Money Follows the Person Community Living (MFP-CL) Waiver.  The following HCBS
waiver services are covered for eligible MassHealth members who are enrolled as participants
under the MFP-CL Waiver:

(1)   adult companion; 
(2)   behavioral health diversionary services ; 
(3)   chore; 
(4)   community family training; 
(5)   day services; 
(6)   home accessibility adaptations; 
(7)   homemaker; 
(8)   home health aide; 
(9)   independent living supports;
(10)   individual support and community habilitation;  
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(11)   occupational therapy; 
(12)   peer support; 
(13)   personal care;
(14)   physical therapy; 
(15)   prevocational services;
(16)   respite;
(17)   shared home supports; 
(18)   skilled nursing;
(19)   specialized medical equipment;
(20)   speech therapy; 
(21)   supported employment;
(22)   supportive home care aide; 
(23)   transportation; and 
(24)   vehicle modification.

630.406:   HCBS Waiver Conditions for Payment

(A)   The MassHealth agency pays an HCBS waiver provider for the provision of waiver services
in accordance with the applicable payment methodology and rate schedule established by the
Executive Office of Health and Human Services (EOHHS) or by the MassHealth agency.

(B)   Payment for services is subject to the conditions, exclusions, and limitations set forth in
130 CMR 630.000 and 450.000:  Administrative and Billing Regulations.

(C)   The MassHealth agency pays an HCBS waiver provider for a waiver service only if 
(1)   the member was enrolled as a participant under one of the HCBS waivers on the date
of service; 
(2)   the service billed was appropriate and necessary;
(3)   the service billed was authorized and included in the service plan for the participant
pursuant to 130 CMR 630.409(A); and 
(4)   the waiver services were provided by an HCBS waiver provider in accordance with the
requirements of 130 CMR 630.000 and 450.000:  Administrative and Billing Regulations.

(D)   Additional conditions of payment for waiver services by service type are located as
applicable in 130 CMR 630.410 through 630.435.

(E)   Self-directed Services.  Participants who self-direct their services will submit timesheets
to the fiscal intermediary (FI) for each worker who provided self-directed services.  The FI
reviews the time sheets and verifies that they are in accordance with the participant's service plan
and that payment is permissible.  The FI sends approved payments to the participant who is
responsible for making payment to the worker for the self-directed services.

630.407:   HCBS Waiver Coverage Requirements

(A)   Limitations on Covered Services.  The MassHealth agency pays for HCBS waiver services
provided to a participant who resides in a home or community-based setting, which may include,
without limitation, a temporary residence.  With the exception of respite services, as described
in 130 CMR 630.425, and transitional assistance, as described in 130 CMR 630.433, the
MassHealth agency does not pay for HCBS waiver services provided to a participant who is a
resident or inpatient of a hospital, nursing facility, intermediate care facility for the mentally
retarded, or any other medical facility subject to state licensure or certification.

(B)   Least Costly Form of Care.  The MassHealth agency pays for HCBS waiver services only
when services are the least costly form of comparable care available in the community.

630.408:   Nonpayable Services

(A)   The MassHealth agency does not pay for any HCBS waiver services that are furnished
before the development of the service plan or that are not included in a participant's service plan
pursuant to 130 CMR 630.409(A).
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(B)   The MassHealth agency does not pay for HCBS waiver services that are provided to any
individual other than the participant who is eligible to receive such services and for whom such
services are approved in the service plan.

(C)   The MassHealth agency does not pay an HCBS waiver provider for 
(1)   any service that is not listed as a covered service for the participant under 130 CMR
630.405; 
(2)   any service that is not authorized in the service plan;
(3)   any service to a person who is a resident or inpatient of a hospital, nursing facility,
intermediate care facility for the mentally retarded, or any other medical facility subject to
state licensure or certification, except for respite services, in accordance with 130 CMR
630.425, and transitional assistance, in accordance with 130 CMR 630.433; 
(4)   any service to a participant who is receiving a service from another home- and
community-based waiver program;
(5)   the cost of room and board, unless provided as part of respite care in accordance with
130 CMR 630.425;
(6)   the cost of maintenance, upkeep, an improvement, or home accessibility adaptations to
a residential habilitation site, group home, or other residential facility; and
(7)   the cost of maintenance, upkeep, or an improvement to a participant's place of residence,
except for home accessibility adaptations in accordance with 130 CMR 630.416, and
transitional assistance in accordance with 130 CMR 630.433.

(D)   The MassHealth agency does not pay for HCBS waiver services furnished by legally
responsible individuals as defined in 130 CMR 630.402.

(E)   The MassHealth agency does not pay for HCBS waiver services that are unsafe,
inappropriate, or unnecessary for a participant.  Each HCBS waiver provider is responsible for
ensuring that the HCBS waiver services it provides are safe, appropriate, and necessary for the
participant.

(F)   The MassHealth agency does not pay for HCBS waiver services in excess of the units
identified and authorized in the participant's service plan.

(G)   The MassHealth agency does not pay for HCBS waiver services that duplicate care
provided by another payment source or by a family member or legally responsible individual as
defined in 130 CMR 630.402.

(H)   Additional information about nonpayable services by service type is located as applicable
in 130 CMR 630.411 through 630.435.

630.409:   Service Plan and Notice of Approval or Denial of HCBS Waiver Services

(A)   Service Plan.  The MassHealth agency or its designee assigns a case manager to each
participant under an HCBS waiver.  The case manager develops the service plan in consultation
with the participant, his or her authorized representative, if any, and other appropriate
professionals.  The service plan must contain, at a minimum, the types of HCBS waiver services
to be furnished, the amount, frequency, and duration of each service, and the type of provider to
furnish each service.  The service plan may not be backdated.

(B)   Notice of Approval.  For all HCBS waiver services authorized and included in a service
plan, the MassHealth agency or its designee will provide a copy of the service plan to the
participant.  The service plan must contain, at a minimum, the types of HCBS waiver services
to be furnished, the amount, frequency, and duration of each service, and the effective date of
the authorization.
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(C)   Notice of Denial or Modification and Right of Appeal.
(1)   A participant and the participant's authorized representative, as applicable, will receive
a written notification from the MassHealth agency or its designee whenever a service plan
contains a denial or modification of a requested HCBS waiver service requested by a
participant.  The notification will describe the reason for the denial or modification and
provide information to the participant about the participant's right to appeal and the appeal
procedure.
(2)   A participant may request a fair hearing whenever the MassHealth agency or its designee
denies or modifies the participant's request for an HCBS waiver service.  As used in
130 CMR 630.409, a denial or modification includes the MassHealth agency's denial,
suspension, reduction, or termination of a requested HCBS waiver service as well as the
agency's failure to act on the participant's request for an HCBS waiver service within 30 days
of receiving such request.  The participant must request a fair hearing in writing within the
time limits set forth in 130 CMR 610.015(B)(1) or (2), as applicable.  The Office of
Medicaid Board of Hearings conducts the hearing in accordance with 130 CMR
610.000:  MassHealth:  Fair Hearing Rules.

(D)   Information for HCBS Waiver Providers.  The MassHealth agency or its designee will
furnish applicable information from each service plan to an HCBS waiver provider that provides
an HCBS waiver service to a participant.  Applicable information will include the amount,
frequency, duration, and effective date of the HCBS waiver service that is authorized in the
service plan.  The information will be provided in a manner and format specified by the
MassHealth agency or its designee.

(E)   Information for Fiscal Intermediary (FI).  Waiver participants will be given the option to
self-direct certain waiver services as specified in the particular HCBS waiver in which they are
enrolled.  Participants who choose to self-direct will have those self-directed waiver services
listed in their service plan.  Information regarding the frequency and duration of the self-directed
services in the service plan is forwarded to the FI.  The information will be provided in a manner
and format specified by the MassHealth agency or its designee.

630.410:   Adult Companion

(A)   Conditions of Payment.  Adult companion services must be provided in accordance with
a therapeutic goal in the service plan.  Adult companion services are covered where the adult
companion enables the participant to function with greater independence within the participant's
home or community.

(B)   Nonpayable Services.  Adult companion services are not covered where the services are
purely recreational or diversionary in nature.

630.411:   Assisted Living Services

(A)   Conditions of Payment.  Assisted Living services are covered when the participant requires
personal care and supportive services (homemaker, chore, personal care services, and meal
preparation) and the availability of 24-hour on-site response capability to meet scheduled or
unpredictable resident needs.

(B)   Nonpayable Services.  Payment is not made for the cost of room and board, including items
of comfort or convenience, or the costs of facility maintenance, upkeep and improvement.
Assisted living services do not include, and payment will not be made for, 24-hour skilled care.
Duplicative waiver and state plan services are not available to participants receiving assisted
living services.  The following waiver services are not available to participants receiving assisted
living services:  chore, homemaker, personal care, home health aide, and supportive home care
aide.
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630.412:   Chore Services

(A)   Conditions of Payment.  Chore services are covered only on a one-time-only or infrequent
basis and only when an unusual household task is required to be performed to maintain a
participant's home in a clean, sanitary, and safe condition.

(B)   Nonpayable Services.  Chore services are not covered when the participant or someone else
in the household is capable of performing the tasks or when a relative, caregiver, landlord,
community/volunteer agency, or third-party payer is capable of or responsible for provision of
the tasks.  In the case of rental property, the responsibility of the landlord, pursuant to a lease
agreement, is examined before authorizing any chore services in a service plan.

630.413:   Community-based Substance Abuse Treatment

(A)   Conditions of Payment.  Community-based substance abuse treatment is covered when a
participant is determined to need substance abuse treatment services in a community setting and
is able to appropriately take part in a residential rehabilitation substance abuse treatment and
education program for adults, as identified and authorized in the participant's service plan.

(B)   Nonpayable Services.  Pursuant to 130 CMR 630.404(D)(4), community-based substance
abuse treatment may be provided only by private organizations that operate freestanding
residential rehabilitation substance abuse treatment and education programs for adults.  These
services may not be provided in any unit that is licensed as a hospital, nursing facility, or similar
medical facility.

630.414:   Community Family Training and Residential Family Training

(A)   Conditions of Payment.  Documentation in the participant's record must demonstrate the
benefit of this service to the participant.  Community family training and residential family
training is not available for individuals who are employed to care for the participant.  Family
training may be provided in a small group format or the family trainer may provide individual
instruction to a specific family based on the needs of the family to understand the specialized
needs of the waiver participant.  The one-to-one family training is instructional; it is not
counseling.

(1)   Community Family Training.  For purpose of this service, family is defined as the
persons who live with or provide unpaid care to a waiver participant and may include a
parent or other relative.
(2)   Residential Family Training.  For purpose of this service, family is defined as the
persons who provide unpaid care to a waiver participant and may include a parent or other
relative.

(B)   Nonpayable Services.
(1)   Community Family Training.  This service is not available to those participants who do
not live in the family home or do not regularly visit with their family.
(2)   Residential Family Training.  This service is not available in provider operated
residential habilitation or assisted living sites or in shared living settings unless the
participant regularly leaves the site to visit his or her family.

630.415:   Day Services

(A)   Conditions of Payment.  Day services are covered for participants who need a structured
day activity program and who are not interested in employment or not ready to join the general
workforce.

(B)   Recordkeeping.  In addition to the requirements of 130 CMR 630.439, the provider must
maintain records that include detailed descriptions of day services provided and documentation
of all units of services.
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630.416:   Home Accessibility Adaptations

(A)   Conditions of Payment.
(1)   Home accessibility adaptations are covered only when the participant would be unable
to reside in the participant's home without the accessibility adaptations and the adaptations
would enable the participant to function with greater independence within the participant's
home.
(2)   All home accessibility adaptations must be provided in accordance with applicable state
and local building codes.

(B)   Nonpayable Services.  Home accessibility adaptations are not covered when the
adaptations:

(1)   bring a substandard dwelling up to minimum standards or to make improvements to a
residence that are of general utility (for example, new carpeting, roof repairs, or central air
conditioning) and are not of direct medical or remedial benefit to the participant; 
(2)   are required by law to be made by a landlord or other third party;
(3)   are made to a residential habilitation site, group home, or other residential facility; or
(4)   add to the total square footage of the home, except when necessary to complete an
adaptation (for example, in order to improve entrance and egress to a residence or to
configure a bathroom to accommodate a wheelchair).

630.417:   Homemaker

(A)   Conditions of Payment.  Homemaker services are covered under the ABI waiver on a
short-term or periodic basis when the individual regularly responsible for these activities is
temporarily absent or unable to manage the home and care for the participant.

(B)   Nonpayable Services.  Homemaker services are not covered when the participant or
someone else in the household is capable of performing the tasks or when a relative, caregiver,
landlord, community/volunteer agency, or third party payer is capable of or responsible for
homemaking tasks.

630.418:   Home Health Aide

(A)   Conditions of Payment.
(1)   Home health aide services are covered when the participant requires a range of
assistance with ADLs and IADLS related to independent living and when the home health
aide service enables the participant to function with greater independence within the
participant's home and community.
(2)   Home health aide services are covered under the waiver if the home health aide receives
supervision by a registered nurse with a current license by the Massachusetts Board of
Registration in Nursing.

(B)   Nonpayable Services.  Home health aide services are not covered when duplicative services
are provided to the waiver participant.

630.419:   Independent Living Supports

(A)   Conditions of Payment.
(1)   Independent Living Supports are covered when the participant requires assistance with
intermittent, scheduled and unscheduled needs for ADLs, IADLs, support and
companionship, emotional support and socialization.
(2)   The independent living supports service provider cannot be the owner of the building
in which the services are delivered to the waiver participant.

(B)   Nonpayable Services.  Duplicative services, including, but not limited to waiver
homemaker, personal care, adult companion, shared home supports, and supportive home care
aide, are not available to participants receiving independent living supports services.
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630.420:   Individual Support and Community Habilitation

(A)   Conditions of Payment.
(1)   Individual support and community habilitation is covered when a participant needs
assistance to develop, maintain, or maximize independent functioning in self-care, physical
and emotional growth, socialization, communication, and vocational skills.  This service
includes training and education in self-determination and self-advocacy to enable the
participant to acquire skills to exercise control and responsibility over the services and
supports they receive, and to become more independent, integrated, and productive in the
community.
(2)   Individual support and community habilitation may be provided regularly or
intermittently.  These services may not be provided on a 24-hour basis, and must be
determined necessary for the participant to remain in the community, as documented in the
participant's service plan.

(B)   Recordkeeping.  In addition to the requirements of 130 CMR 630.439, the provider must
maintain records that include detailed descriptions of individual support and community
habilitation services provided and documentation of all units of services.

630.421:   Peer Support

(A)   Conditions of Payment.  Peer support services are covered up to a maximum of 16 hours
per week when it:

(1)   is instructional and not counseling;
(2)   enhances the skills of the participant to function in the community; and 

(B)   Recordkeeping.  In addition to the requirements of 130 CMR 630.439, the provider must
maintain documentation in the participant's record that demonstrates the benefit of this service
to the participant.

630.422:   Personal Care Services

(A)   Conditions of Payment.  Personal care services are covered when the participant requires
a range of assistance with ADLs related to independent living and when the personal care service
enables the participant to function with greater independence within the participant's home and
community.  Personal care services under an HCBS waiver may include supervision and cuing
of participants as well as.  Personal care services may also include assistance with IADLs.
Personal care services provided under a HCBS waiver may not duplicate personal care services
provided under the state plan.

(B)   Recordkeeping.  In addition to the requirements of 130 CMR 630.431, the provider must
maintain records that include detailed descriptions of personal care services provided and
documentation of all units of services.

630.423:   Prevocational Services

(A)   Conditions of Payment.
(1)   Prevocational services are covered when the participant requires habilitative or
rehabilitative services, rather than explicit employment training, as specified in the
participant's service plan.  These services may be provided one-to-one or in a group format.
This service may be provided as a site-based service, in community settings or in a
combination of these settings and must include integrated community activities that support
development of vocational needs.
(2)   The amount, duration and scope of prevocational services provided to a participant is
based on the participant's pre-employment needs that arise as a result of their functional
limitations and condition, including services that enable the participant to acquire, improve,
retain/maintain, and prevent deterioration of functioning consistent with the participant's
interest, strengths, priorities, abilities and capabilities.
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630.423:   continued

(B)   Recordkeeping.  In addition to the requirements of 130 CMR 630.439, the provider must
have documentation in the participant's file that the service the participant received is not
available under a program funded under § 110 of the Rehabilitation Act of 1973 or the IDEA (20
U.S.C. 1401 et seq.).

630.424:   Residential Habilitation

(A)   Conditions of Payment.  Residential habilitation is covered solely when authorized in the
participant's service plan.  Residential habilitation is covered when a participant requires ongoing
services and supports delivered to a participant in a provider-operated 24-hour staffed residential
setting.

(B)   Nonpayable Services.  Residential habilitation is not covered for participants who live with
their immediate family unless the immediate family (for example, grandparent, parent, sibling,
or spouse) is also eligible for residential habilitation and, if applicable, has received prior
authorization from the MassHealth agency or its designee for residential habilitation.  The
following waiver services are not available to participants receiving Residential Habilitation:
Assisted Living, Shared Living - 24 Hour Supports.

(C)   Payer for Residential Habilitation.  The MRC pays providers for residential habilitation.

630.425:   Respite

(A)   Conditions of Payment.  Respite care is covered solely to provide temporary relief to
non-paid caregivers when the participant requires assistance with activities related to
independent living.

(B)   Nonpayable Services.
(1)   Respite care is not covered for the purpose of compensating relief or substitute staff for
a paid service provider.
(2)   Respite care is not covered for any time period during which other assistance with
activities related to independent living is available to a participant.

630.426:   Shared Home Supports

(A)   Conditions of Payment.
(1)   Shared home supports provide daily structure, skills training and supervision, but does
not include 24-hour care.
(2)   The shared home supports provider must match a participant with a shared home
supports caregiver.  The caregiver lives with the participant at the residence of the caregiver
or the participant.
(3)   Shared home supports include supportive services that assist with the acquisition,
retention, or improvement of skills related to living in the community.  This includes such
supports as: adaptive skills development, assistance with ADLs and IADLs, adult educational
supports, social and leisure skill development.
(4)   The shared home supports provider must provide regular and ongoing oversight and
supervision of the caregiver.
(5)   Shared home supports may be provided to no more than two participants in a home.

(B)   Nonpayable Services.
(1)   Shared home supports is not available to participants who live with their immediate
family unless the immediate family member is also eligible for shared home supports and had
received authorization in their service plan for shared home supports.
(2)   Duplicative services are not available to participants receiving shared home supports
services.
(3)   Payment is not made for the cost of room and board, including the cost of building
maintenance, upkeep and improvement.

(C)   Payer for Shared Home Supports.  The MRC pays providers for shared home supports.
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630.427:   Shared Living - 24 Hour Supports

(A)   Conditions of Payment.
(1)   Shared Living - 24 Hour Supports is a residential service that provides 24 hour seven
days per week supportive service.
(2)   Shared Living - 24 Hour Supports integrates the participant into the usual activities of
the caregiver's family life.  In addition, there will be opportunities for learning, developing
and maintaining skills including in such areas as ADLs, IADLs, social and recreational
activities, and personal enrichment.
(3)   The caregiver lives with the participant at the residence of the caregiver or the
participant.  Shared Living agencies recruit caregivers, assess their abilities, coordinate
placement of participant or caregiver, train and provide guidance, supervision and oversight
for caregivers and provide oversight of participants' living situations.  The caregiver may not
be a legally responsible family member.
(4)   The Shared Living - 24 Hour Supports provider must provide regular and ongoing
oversight and supervision of the caregiver.
(5)   Shared Living - 24 Hour Supports may be provided to no more than two participants in
a home.

(B)   Nonpayable Services.
(1)   Shared Living - 24 Hour Supports is not available to individuals who live with their
immediate family unless the immediate family member (grandparent, parent, sibling or
spouse) is also eligible for Shared Living - 24 Hour Supports and had received prior
authorization, as applicable, for Shared Living - 24 Hour Supports.
(2)   Duplicative waiver and state plan services are not available to participants receiving
Shared Living - 24 Hour Supports services.
(3)   Payment is not made for the cost of room and board, including the cost of building
maintenance, upkeep and improvement.

(C)   Payer for Shared Living - 24 Hour Supports.  The MRC pays providers for shared living
- 24 hour supports.

630.428:   Skilled Nursing

(A)   Conditions of Payment.  Skilled nursing services listed in a participant's service plan must
be provided within the scope of M.G.L. c. 112, § 80B (the State's Nurse Practice Act).

(B)   Nonpayable Services.
(1)   This service is limited to one skilled nursing visit per week per participant.  The
MassHealth agency or its designee may authorize an exception to the limit on a temporary
basis to facilitate transitions to a community setting, to ensure that a participant at risk for
medical facility admission is able to remain in the community, or to otherwise stabilize a
participant's medical condition.
(2)   Skilled nursing services are not covered when duplicative nursing services are provided
to the participant.

630.429:   Specialized Medical Equipment

(A)   Payable Services.  Covered specialized medical equipment includes:
(1)   devices, controls, or appliances that enable a participant to increase his or her ability to
perform daily living activities or to perceive, control, or communicate with the environment
or to perceive or communicate with other people;
(2)   medical equipment necessary to address physical conditions or participant functional
limitations; and 
(3)   ancillary supplies and equipment necessary for the proper functioning of specialized
items.

(B)   Conditions of Payment.  Specialized medical equipment must:
(1)   not be covered under 130 CMR 406.000:  Pharmacy Services or 409.000:  Durable
Medical Equipment Services; 
(2)   meet applicable standards of manufacture, design, and installation; and
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(3)   have been examined or tested by Underwriters Laboratories (or other appropriate
organization), and comply with FCC regulations, as appropriate.

(C)   Nonpayable Services.  Items that are not of direct medical or remedial benefit to a
participant are not covered.

630.430:   Supported Employment

(A)   Service Limitations.  When supported employment services are provided at a work site
where persons without disabilities are employed, payment is made only for the adaptations,
supervision, and training required by participants as a result of their disabilities.

(B)   Nonpayable Services.
(1)   Payment for supported employment does not include incentive payments, subsidies, or
unrelated vocational training expenses, including but not limited to the following exclusions:

(a)   incentive payments made to an employer to encourage or subsidize the employer's
participation in a supported employment program; 
(b)   payments that are passed through to users of supported employment programs; or
(c)   payments for training that is not directly related to a participant's supported
employment needs.

(2)   Supervisory activities performed as a normal part of the business setting are not covered.

(C)   Recordkeeping.  In addition to the requirements of 130 CMR 630.439, each provider of
supported employment services must maintain documentation in the file of each participant
receiving this service that the service is not available under a program funded under § 110 of the
Rehabilitation Act of 1973 or the Individuals with Disabilities Education Act (20 U.S.C. 1401
et seq.).

630.431:   Supportive Home Care Aide

(A)   Conditions of Payment.  Supportive home care aide is covered when a participant needs
assistance with ADLs and IADLs, in addition to providing emotional support, socialization, and
escort services to participants with Alzheimer's Disease/Dementia or behavioral health needs.

(B)   Nonpayable Services.  Supportive home care aide services are not covered when duplicative
services are provided to the waiver participant.

630.432:   Occupational Therapy, Physical Therapy, and Speech Therapy

(A)   Occupational Therapy.
(1)   Conditions of Payment.  Occupational therapy is covered when: 

(a)   authorized and included in the participant's service plan;
(b)   appropriate and necessary for the participant to improve, develop, correct,
rehabilitate, or prevent the worsening of physical functions that have been lost, impaired
or reduced as a result of acute or chronic medical conditions, congenital anomalies or
injuries; or required to maintain or prevent the worsening of function; 
(c)   of such a level of complexity and sophistication that the judgment, knowledge, and
skills of a licensed occupational therapist are required; 
(d)   performed by a licensed occupational therapist, or by a licensed occupational therapy
assistant under the supervision of a licensed occupational therapist; and
(e)   not be covered under 130 CMR 403.000:  Home Health Agency or
432.000:  Therapist Services.

(2)   Nonpayable Services.  Services that are not of direct medical or remedial benefit to a
participant are not covered by MassHealth.

(B)   Physical Therapy.
(1)   Conditions of Payment.  To be covered under the ABI waiver, physical therapy must 

(a)    be authorized and included in the participant's service plan;
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630.432:   continued

(b)   be appropriate and necessary for the participant to improve, develop, correct,
rehabilitate, or prevent the worsening of physical functions that have been lost, impaired,
or reduced as a result of acute or chronic medical conditions, congenital anomalies, or
injuries; or required to maintain or prevent the worsening of function; 
(c)   be of such a level of complexity and sophistication that the judgment, knowledge,
and skills of a licensed physical therapist are required; 
(d)   be performed by a licensed physical therapist, or by a licensed physical therapy
assistant under the supervision of a licensed physical therapist; and
(e)   not be covered under 130 CMR 403.000:  Home Health Agency or
432.000:  Therapist Services.

(2)   Nonpayable Services.  Services that are not of direct medical or remedial benefit to a
participant are not covered by MassHealth.

 
(C)   Speech Therapy.

(1)   Conditions of Payment.  Speech therapy is covered when:
(a)   authorized and included in the participant's service plan;
(b)   appropriate and necessary for the participant to improve, develop, correct,
rehabilitate, or prevent the worsening of physical functions that have been lost, impaired
or reduced as a result of acute or chronic medical conditions, congenital anomalies or
injuries; or required to maintain or prevent the worsening of function; 
(c)   be of such a level of complexity and sophistication that the judgment, knowledge,
and skills of a licensed speech/language therapist are required; 
(d)   be performed by a licensed speech/language therapist; and
(e)   not be covered under 130 CMR 403.000:  Home Health Agency, 413.000:  Speech
and Hearing Center Services, or 432.000:  Therapist Services.

(2)   Nonpayable Services.  Services that are not of direct medical or remedial benefit to a
participant are not covered by MassHealth.

(D)   Maintenance Program.
(1)   The MassHealth agency pays for the establishment of a maintenance program and for
the training of the participant, the participant's family, or other persons to carry it out, as part
of a regular treatment visit, not as a separate service.
(2)   In certain instances, the specialized knowledge and judgment of a licensed therapist may
be required to perform services that are part of a maintenance program, to ensure safety or
effectiveness that may otherwise be compromised due to the participant's medical condition.
At the time the decision is made that the services must be performed by a licensed therapist,
all information that supports the appropriateness and necessity for performance of such
services by a licensed therapist, rather than a non-therapist, must be documented in the
manner and format designated by the MassHealth agency or its designee.

630.433:   Transitional Assistance

(A)   Services and Expenses Included under Transitional Assistance Services.  Transitional
assistance consists of the following items, when appropriate and necessary for the participant's
discharge from a nursing facility or hospital and safe transition to the community:

(1)   security deposits that are required to obtain a lease on an apartment or home; 
(2)   essential household furnishings and moving expense required to occupy and use a
community domicile, including furniture, window coverings, food preparation items, and
bed/bath linens; 
(3)   set-up fees or deposits for utility or service access, including telephone, electricity,
heating, and water; 
(4)   household services necessary for the individual's health and safety, such as pest
eradication and one-time cleaning prior to occupancy; 
(5)   moving expenses; and
(6)   home accessibility adaptations needed for discharge from a hospital or nursing facility.

(B)   Conditions of Payment.  To qualify for payment as transitional assistance services, expenses
must be:

(1)   authorized and included in the participant's service plan;
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(2)   incurred within 60 days before a participant's discharge from a nursing facility or
hospital or another provider-operated living arrangement; and 
(3)   necessary for the participant's safe transition to the community.

(C)   Nonpayable Services and Expenses.  Transitional assistance services does not include
expenses:

(1)   for monthly rental or mortgage expense; food, regular utility charges; and/or household
appliances or items that are intended for pure diversion or recreational purposes; 
(2)   for residential facilities that are owned or leased by an HCBS waiver provider; or
(3)   that are not necessary for the participant's safe transition to the community.

(D)   Payer for Transitional Assistance Services.  The  MRC pays providers for transitional
assistance services.

630.434:   Transportation

(A)   Driver and Vehicle Requirements.
(1)   All driver's must have a valid driver's license, appropriate for the type and class of
vehicle used to transport HCBS waiver participants.
(2)   All vehicles must be insured and documentation of vehicle and liability insurance must
be provided.
(3)   Transportation providers must provide written certification of:

(a)   vehicle maintenance; 
(b)   age of vehicles; and
(c)   passenger capacity of vehicles.

(4)   Transportation providers must be duly registered with the Massachusetts Registry of
Motor Vehicles and must meet all safety and inspection requirements of the Registry.
(5)   All accessible vehicles specifically equipped to carry one or more persons who are
mobility-impaired or using a wheelchair must be equipped with applicable safety equipment
to secure a wheelchair and all drivers must be trained in the use of vehicle lifts and safety
equipment.
(6)   All vehicles must be maintained in such a manner as to ensure the safety and comfort
of the passengers being transported.  Such vehicles must be clean, sanitary, vermin free, and
protected against motor-exhaust fumes.  The vehicle must carry no more than the number of
passengers for which it was designed, in accordance with local town or city licensing
regulations.

(B)   Conditions of Payment.  Transportation services are covered only to the extent that they
enable a waiver participant to gain access to waiver and other community services, activities, and
resources, as specified in the participant's service plan.

630.435:   Vehicle Modification

(A)   Conditions of Payment.
(1)   Vehicle modifications, to an automobile or van which is the participant's primary means
of transportation, are covered when such adaptations or alterations are:

(a)   made in order to accommodate the special needs of the participant; 
(b)   necessary to enable the participant to integrate more fully into the community; and
(c)   required to ensure the health, welfare and safety of the participant.

(2)   The need for vehicle modification must be documented in the participant's service plan,
subject to the MRC requirements and approved for payment by the MRC.

(B)   Nonpayable Services.  The following are specifically excluded vehicle modifications:
(1)   Adaptations or improvements to the vehicle that are of general utility, and are not of
direct medical or remedial benefit to the participant.
(2)   Adaptations or improvements to a vehicle that is owned or leased by an entity providing
services to the participant.
(3)   Purchase or Lease of a Vehicle.  However, payment for adaptations to a new van or
vehicle purchased or leased by a participant or family can be made available at the time of
purchase or lease to accommodate the special needs of the participant.
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(4)   Regularly scheduled upkeep and maintenance of a vehicle, except upkeep and
maintenance of the adaptations.
(5)   Cost can not exceed the cost limit for the service as provided under the HCBS waiver
in which the participant is enrolled.
(6)   Modifications to a paid caregiver's vehicle or provider agency vehicle are excluded.

(C)   Payer for Vehicle Modification Services.  The MRC pays providers for Vehicle
Modification services.

630.436:   Location Requirements for HCBS Waiver Providers

(A)   Any location that is owned or operated by an HCBS waiver provider where HCBS waiver
services are provided must meet all applicable building, sanitary, health, safety, and zoning
requirements.

(1)   All HCBS waiver providers must ensure that the location in which HCBS waiver
services are provided is clean, environmentally safe, free of vermin and obvious fire and
chemical hazards, maintained in accordance with common fire safety practices, and of
sufficient size to accommodate comfortably the number of individuals and staff it serves.
Any objects or conditions that represent a fire hazard greater than that which could be
expected of ordinary household furnishings is not permitted.
(2)   All HCBS waiver providers must ensure that the location in which HCBS waiver
services are provided is a barrier-free environment in those areas used by persons with
substantial mobility impairment, to the extent necessary to permit access to the supports,
services, personal, and common areas.  A location is deemed barrier free, in whole or part,
if it meets the applicable standards of the Architectural Access Board (521 CMR) as adopted
in the Massachusetts State Building Code (780 CMR).

(B)   A location where day services are provided must meet the site requirements of 130 CMR
404.000:  Adult Day Health Services or 419.000:  Day Habilitation Program Services or the
licensure/certification standards of an EOHHS agency for day services (such as Department of
Developmental Services requirements at 115 CMR 7.00:  Standards for All Services and
Supports and 8.00:  Certification, Licensing and Enforcement or Department of Mental Health
requirements at 104 CMR 28.00:  Licensing and Operational Standards for Community
Programs:  Subpart B) or the site requirements established by the MRC for the provision of day
services to persons with acquired brain injuries.

630.437:   Personnel Requirements and Responsibilities of HCBS Waiver Providers

(A)   Personnel Hiring Requirements.  The requirements in 130 CMR 630.437 apply to HCBS
waiver providers in 130 CMR 630.404(D) who hire volunteers, contractors, or employees to
provide HCBS waiver services to participants.  Each HCBS waiver provider that uses volunteers
or employs or independently contracts with hired personnel must:

(1)   check the candidate's references and job history and ensure that the candidate meets all
of the required experience, education, and qualifications before hiring; 
(2)   conduct a Criminal Offender Records Information (CORI) check and determine whether
any offender records may disqualify any personnel from direct contact with the participant;
(3)   ensure that each person who will have direct contact with participants has satisfactorily
completed a prehiring physical examination and received a tuberculosis screening within the
previous 12 months; 
(4)   ensure that all personnel who will have direct contact with participants receive
tuberculosis screening every two years; 
(5)   ensure that all personnel are appropriately trained and managed; 
(6)   have available at all times a sufficient number of educated, experienced, trained, and
competent personnel to provide services to persons with acquired brain injuries; 
(7)   evaluate personnel annually using standardized evaluation measures; and 
(8)   maintain a record of each performance evaluation in a separate personnel file for each
person.
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(B)   Personnel Training Requirements.  Each HCBS waiver provider that uses volunteers or
employs or independently contracts with hired personnel must:

(1)   provide initial and periodic training to all personnel who are responsible for the care and
services to a participant.  Records of completed training must be kept on file and updated
regularly; 
(2)   hold an orientation for new personnel within one month of hire.  This orientation must
include the following topics for all personnel who will have direct contact with participants:

(a)   delivery of HCBS waiver services; 
(b)   written policies and procedures of the HCBS waiver provider; 
(c)   the requirements of 130 CMR 630.000; 
(d)   the roles and responsibilities of provider personnel; 
(e)   behavioral interventions, behavior acceptance, and accommodations; 
(f)   cardiopulmonary resuscitation (CPR) and first aid; 
(g)   infection control and safety practices; 
(h)   information about local health, fire, safety, and building codes; 
(i)   privacy and confidentiality; 
(j)   communication skills; 
(k)   abuse identification and reporting; 
(l)   good body mechanics; 
(m)   cultural sensitivity; 
(n)   universal precautions; and 
(o)   emergency procedures, including the provider's fire, safety, and disaster plans.

(C)   Direct Service Delivery.  Each individual who is responsible for delivery of HCBS waiver
services to a participant must:

(1)   be a responsible person who is at least 18 years of age, with the ability to make mature
and accurate judgments and with no mental, physical, or other impairments that would
interfere with the adequate performance of the duties and responsibilities of an HCBS waiver
provider; 
(2)   not abuse alcohol or drugs; 
(3)   be able to devote appropriate time necessary to provide needed services to the
participant to ensure the participant's safety and well-being at all times during which the
service is delivered; and
(4)   meet all other requirements established by the MRC.

630.438:   Withdrawal by an HCBS Waiver Provider from MassHealth

An HCBS waiver provider that intends to withdraw from MassHealth must satisfy all of the
requirements set forth in 130 CMR 630.430.

(A)   MassHealth Agency Notification.
(1)   An ABI waiver provider electing to withdraw from participation in MassHealth must
give written notice of its intention to withdraw to the MassHealth agency.  The HCBS waiver
provider must send the withdrawal notice by certified or registered mail (return receipt
requested) to the MassHealth agency.  The notice must be received by the MassHealth
agency no less than 90 days before the effective date of withdrawal.
(2)   If such withdrawal results from a situation beyond the control of the HCBS waiver
provider, such as fire or natural or unnatural disaster, the HCBS waiver provider must notify
the MassHealth agency or its designee immediately by phone and follow up in writing within
three calendar days.  The burden of proof to demonstrate an emergency is the responsibility
of the HCBS waiver provider.

(2)   Notification to Participant and Family.
(1)   The HCBS waiver provider must notify all participants, guardians, emergency contacts,
and other funding sources in writing of the intended closing date no less than 90 days before
the intended closing date and specify the assistance to be provided to each participant in
identifying alternative services.
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630.438:   continued

(2)   On the same date on which the HCBS waiver provider sends a withdrawal notice to the
MassHealth agency, the provider must give notice, in hand, to the participants it serves and
their authorized representatives.  The notice must advise any participant that on the effective
date of the withdrawal, the participant must locate another HCBS waiver provider
participating in MassHealth to ensure continuation of HCBS waiver services.
(3)   The notice must also state that the HCBS waiver provider will work promptly and
diligently to arrange for the transfer of participants to other MassHealth-participating HCBS
waiver providers or, if appropriate, to alternative community-service providers.

(C)   Coordination.  The HCBS waiver provider must cooperate and coordinate with the case
manager and assist in transferring participants to other programs.

630.439:   Recordkeeping Requirements

In addition to the recordkeeping requirements set forth in 130 CMR 450.205:  Recordkeeping
and Disclosure, all HCBS waiver providers must maintain a record for each participant receiving
care and services that includes the following information:

(A)   the member's name, member identification number, address, sex, age, and next of kin;

(B)   the care plan for the specific service being provided, including information about
coordination with other services, as appropriate;

(C)   complete documentation of all services provided and events that occurred while providing
HCBS waiver services;

(D)   for products and materials, a copy of the original invoice showing the cost to the HCBS
waiver provider, copies of written warranties, and any discounts;

(E)   for transportation, the originating location, destination, and mileage of all trips; and 

(F)   other documentation as may be specified by EOHHS or MRC.

REGULATORY AUTHORITY

130 CMR 630.000:  M.G.L. c. 118E, §§ 7 and 12.
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AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.
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AGENCY CONTACT: PHONE:
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Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Executive Office for Administration and Finance

801 CMR 4.00

Rates

The portion of this regulation that is to be amended relates to parking fees charged by the 

Department of Conservation and Recreation for out-of-state residents at 5 locations.  This pilot 

program is being implemented on an emergency basis, in time for the start of the recreation season.

M.G.L. c.7; line 2800-0100 of s.2 of c.139 of Acts of 2012; M.G.L. c.92, 

ss.33, 37; M.G.L. c.132A, s.7

Janet Fogel 617-727-2040

State House Room 373, Boston, MA 02133

This regulation is sought on an emergency basis in order to implement this pilot program in time for 

the start of the 2013 recreation season - traditionally, Memorial Day Weekend.  Additionally, because it 

is a pilot program, ANF and DCR will track the effects of the regulation during the 90-day period that 

the regulation is effective, in order to determine whether or not to continue the program, expand the 
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business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.
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PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division
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05/24/2013 cm
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May 24 2013 

additional net revenue for DCR on annualized basis estimated $20,000

limited pilot program

Rates

Parking

Fees

This regulation amends a portion of existing 801 CMR 4.02 [302 Department of Conservation and 

Recreation].

This is an emergency 

regulation.

There are no replacement 

pages.

Date amended small business impact statement was filed:
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4.02:   continued

302   Department of Conservation and Recreation

(1)   Harvesting of Timber
(a)   Massachusetts residents $15 annual
(b)   Non-residents of Massachusetts 30 annual

(2) Forester Licensing Fee
(a)   Initial application fee 100
(b)   Annual renewal fee 50

(3) Well Digging or Drilling Registration 50 annual
(4)   Dam Safety

(a)   First time dam registration 75
(b)   Dam registration after transfer to new
dam owner after real estate transaction 50
(c) Chapter 253  Dam Safety Permits

1.   Application to construct, materially alter, perform major
repairs, breach, or remove dam 50
2.   Review and issuance of permit for dam construction project
with total engineer and construction costs up to $100,000 250
3.   Review and issuance of permit for dam construction project
with total engineer and construction costs of $100,001 through
$500,000 500
4.   Review and issuance of permit for dam construction project
with total engineer and construction costs of $500,001 through
$1,000,000 750
5.   Review and issuance of permit for dam construction project
with total engineer and construction costs of over $1,000,000 1000

(d)   Dam safety emergency inspection and inspections of unsafe
non-compliant dams up to $1000
[Exclusions: The Commonwealth, its agencies, authorities
and political sub-divisions, including municipalities, are
exempt from the payment of fees in this sub-section (d).]

(5)   Camping Fees  (all rates are per site or service, unless otherwise noted)
(a)   Coastal campsite, non-resident 17 per day
(b)   Coastal campsite, Mass. resident 15 per day
(c)   Inland campsite, non-resident 14 per day
(d)   Inland campsite, Mass. resident 12 per day
(e)   Limited service campsite, non-resident 10 per day
(f)   Limited service campsite, Mass. resident 8 per day
(g)   Primitive campsite, non-resident 8 per day
(h)   Primitive campsite, Mass. resident 6 per day
(i)   Electric utility hook-up 3 per day
(j)   Water utility hook-up 2 per day
(k)   Sewer utility hook-up 2 per day
(l)   Group campsites 25 for 1-25 persons;

more than 25
persons, $1 per
person per day

(m)   Safari field camping 15 per unit per day
(n)   Cabin - one-room 30 per day
(o)   Cabin - two-room 40 per day
(p)   Cabin - three-room 50 per day
(q)   Yurt - small 30 per day
(r)   Yurt - large 40 per day
(s)   Day visitor parking 5 per vehicle per

day
(t)   Dump station use (non-campers) 15 per day
(u)   Reservation cancellation/transfer 10
(v)   Coin-operated shower                                                                              .25 per three

minutes
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4.02:   continued

(6)   Parking - Day Use
(a)   Car -ocean beaches up to $7 per day

Except:
1.   Horseneck Beach State Reservation

a.   Mass. resident 7 per day
b.   non-Mass. resident 11 per day

2.   Salisbury Beach State Reservation
a.   Mass. resident 7 per day

b.  non-Mass. resident 11 per day
(b)   Car -inland beaches 5 per day

Except:
1.   Douglas State Forest

a.   Mass. resident 5 per day
b.   non-Mass. resident 8 per day

2.   Walden Pond State Reservation
a.   Mass. resident 5 per day
b.   non-Mass. resident 8 per day

(c)   Car - scenic and historic Areas 2 per day
Except:
1.   Mt. Greylock State Reservation

a.   Mass. resident 2 per day
b.   non-Mass. resident 3 per day

(d)   Bus -ocean beaches 40 per day
(e)   Bus - inland beaches, scenic and historic areas 30 per day
(f)   Youth group bus pass - single visit 10
(g)   Youth group bus pass - ten visits 75
(h)   Season pass, Mass. resident 35 per season
(i)   Season pass, non-resident 45 per season
(j)   Season pass -  second vehicle 15 per season
(k)   Special Rates.

1.   Senior Citizens.  Day Use Parking fees for locations other
than Nahant and Nantasket beaches shall be waived for all senior
citizens displaying a current and valid Massachusetts State Parks
and Recreation Senior Citizen Pass.  Senior Citizen passes shall
be issued at state forests, parks, and reservations where entrance
fees are collected and at DCR regional offices.  All Massachusetts
residents age 62 and older are eligible to receive the Masschusetts
State Parks and Recreation Senior Citizen Pass upon presentation
of a duly issued Massachusetts driver's license or other suitable
documentation of age and residence.  Day use parking fees for Nahant
and Nantasket beaches shall be $2 for senior citizens (aged 62 and older).
2.   Handicapped Person or Disabled Veteran.  A disabled veteran
or a handicapped person whose vehicle bears the distinctive type number
plate or designated handicapped hang tag authorized by M.G.L. c. 90 shall
not be required to pay the day use parking fees imposed under 801 CMR
4.02 [302](6)(a), (b) and/or (c).
3.   All parking fees noted in 801 CMR 4.02 [302](6) do not include any
surcharges imposed by legislation.  Where applicable, legislated surcharges 
will be added to the above fees at the point of collection.

(7)   Special Services and Facilities
(a)   Small picnic pavilion 50 per day
(b)   Large picnic pavilion 100 per day
(c)   Meeting or function room; recreational building 50 p e r  f o u r  h o u r

period
(d)   Weymouth pool rental (indoor pool) 25 per hour
(e)   Stadium rental 87 per  h o u r  ( 5  h r

minimum)
rental for more than five hours 15 per  add i t i o n a l

hour
concession permit (daily) 20
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(f)   Athletic fields
[Rental periods: 9:00 A.M. - 12:00 P.M.; 12:00 P.M. - 3:00 P.M.;
3:00 P.M - 5:00 P.M.; 5:00 P.M. - 7:00 P.M.; 7:00 P.M. - 9:00 P.M.;
9:00 P.M. - 11:00 P.M. (late evening field use may only be scheduled
on lighted fields and when neighborhood disturbance is not a concern)]

1.   Daily rental $25 per rental period
2.   Electrical surcharge 40 per hour electrical

charge is added
for use of field
lights (for daily
and  seasonal
rentals)

3.   Seasonal rental 100 per field per rental
period for the
season

[Note: a season is approximately ten weeks in length and varies
due to weather and other factors.  Sports seasons generally are
spring (early April to mid-June), summer (mid-June to late August),
and fall (late August to early November).  Rules and regulations
pertaining to the use of DCR athletic fields are at 302 CMR 12.00.]

(8)   General Non-commercial Marine Activity
(a)   Floats and piers located on lakefronts 100 annual
(b)   Moorings for boats on lakes 80 annual
(c)   Moorings in Charles River Basin 6 per foot per

season
(d)   Swimming floats on lakefronts 60 annual

(9)   Myles Standish State Forest
(a)   Cottage - Fearings Pond 1620 annual
(b)   Cottage - other ponds 3800 annual

(10)   Ashmere Lake
(a)   Campsite 50 annual
(b)   Cottage 900 annual

(11)   DCR-operated Ice Skating Rinks
(a)   In-season Rentals (with ice):

1.   Youth hockey organizations - large  rink only 175 per 50 minute hour
2.   Youth hockey organizations - large and small rink 200 per 50 minute hour
3.   Municipally-funded organizations and secondary
      schools - large rink only 175 per 50-minute hour
4.   Municipally-funded organizations and secondary
      schools - large and small rink 200 per 50-minute hour
5.   Individuals - large rink only 200 per 50-minute hour
6.   Individuals - large and small rink 235 per 50-minute hour
7.   Other organizations and commercial entities
      - large rink only 200 per 50-minute hour
8.   Other organizations and commercial entities
      - large and small rink 235 per 50-minute hour
9.   Rental of small ice rink only 80 per 50-minute hour
10.  Colleges and college-funded organizations
        - large rink only 200 per 50-minute hour
11.  Colleges and college-funded organizations 
      - large and small rink 235 per 50-minute hour

(b)   Off-season rink rentals (with ice):
1.   Youth hockey organizations - large rink only 175 per 50 minute hour
2.   Youth hockey organizations - large and small rink 200 per 50-minute hour
3.   Municipally-funded organizations and
      secondary schools - large rink only 175 per 50-minute hour
4.   Municipally-funded organizations and 
      secondary schools - large and small rink 200 per 50-minute hour
5.   Individuals - large rink only 200 per 50-minute hour
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6.   Individuals - large and small rink $235 per 50-minute hour
7.   Other organizations and commercial entities
- large rink only 200 per 50-minute hour
8.   Other organizations and commercial entities
- large and small rink 235 per 50-minute hour
9.   Rental of small ice rink only 80 per 50-minute hour
10.   Colleges and college-funded organizations
- large rink only 200 per 50-minute hour
11.   Colleges and college-funded organizations 
- large and small rink 235 per 50-minute hour

(c)   Energy surcharge for September and October ONLY
(applies to all usage) 25 per 50-minute hour

(d)   Off-season facility rental (no ice) 75 per event
(12)   Golf Courses (Leo J. Martin and Ponkapoag)

(a)   Season Tickets (season tickets honored at either/both golf courses)
1.   Seven-day Season Ticket 875 annual
2.   Five-day Season Ticket (Mon. - Fri.) 650 annual
3.   Five-day Season Ticket for Seniors (Mon. - Fri.) 475 annual
4.   Seven-day Season Ticket for Juniors 175 annual

(b)   Greens Fees - Weekdays (non-holidays)
1.   18 holes - Adults: Mon. - Thurs.) 27
2.   nine holes - Adults (Mon. - Thurs.) 19
3.   18 holes - Seniors (Mon. - Thurs.) 17
4.   nine holes - Seniors (Mon .- Thurs.) 15
5.   18 holes - Juniors (Mon. - Thurs.) 10
6.   nine holes - Juniors (Mon. - Thurs.) 8
7.   Twilight (2½ hours before dusk ) (Mon. - Thurs.) 12

(c)   Greens Fees - Weekends and Holidays
1.   18 holes - Fri., Sat., Sun., holidays 30
2.   nine holes - Fri., Sat., Sun., holidays 19
3.   Twilight (2½ hours before dusk) - Fri., Sat., Sun., holidays 12

(d)   Cart Rentals (all rates are per person)
1.   Special seasonal rates: April 1  - May 15 ; Sept. 15  - end of seasonst th th

a.   Cart Rental + Greens Fee for 18 holes - Mon.-Thurs. 35
b.   Cart Rental + Greens Fee for nine holes - Mon.-Thurs. 22

2.   18 holes - Adult - Cart Rental Only 15
3.   nine holes - Adult - Cart Rental Only 8
4.   18 holes - Senior - Cart Rental Only 14
5.   nine holes - Senior - Cart Rental Only 7
6.   Twilight (2½ hours before dusk) - Cart Rental Only 7

(e)   Tournaments and Leagues 
1.   Tournament Deposit (per event) 500
2.   Weekday Tournament: Golf + Cart (per person) 39
3.   Weekend/Holiday Tournament: Golf + Cart (per person) 49

(f)   Driving Range
1.   Warm-up Bucket (25 balls) 3
2.   Small Bucket (60 balls) 7
3.   Large Bucket (90 balls) 10

(g)   Pull Carts
1.   Pull Carts 5

For purposes of 801 CMR4.02[302]: Department of Conservation and Recreation(12), all rates are
per person unless otherwise indicated.
For purposes of 801 CMR4.02[302]: Department of Conservation and Recreation(12), season tickets
are available to Massachusetts residents only.  
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For purposes of 801 CMR4.02[302]: Department of Conservation and Recreation(12), junior rates
apply to those aged 16 years and younger; senior citizen rates apply to those aged 62 and older.
For purposes of 801 CMR4.02[302]: Department of Conservation and Recreation(12), groups over
40 are "tournaments."

(13)   Quabbin Reservoir Fishing Program
(a)   Parking and fishing access - vehicle only $6 per vehicle
(b)   Parking and fishing access - vehicle and trailer 8 per vehicle
(c)   Boat and motor rental - full day 40
(d) Boat and motor rental - half day 30
(e)   Boat only rental - full day 14
(f)   Boat only rental - half day 10
(g)   Seasonal parking pass 50
(h)   Senior citizens (62+) - parking/access, season pass Half Price
(i)   Senior citizens (62+) - boat rental Half Price Weekdays
(j)   Handicapped - parking, boat rental, season pass Half Price

(14)   Quabbin Park Cemetery
(a)   Interments

1.   Over four feet long 400 weekdays
700 Saturdays

2.   Less than four feet long 100 weekdays
200 Saturdays

3.   Cremains 75 weekdays
175 Saturdays

4.   Concrete foundation 1.75 per cubic foot
       ($30 minimum)

(b)   Grave Lots
1.   Eight grave lot 924
2.   Six grave lot 693
3.   Four grave lot 462
4.   Two grave lot 231
5.   One grave lot 116

(15)   Permits
(a)   Construction and Access Fees and Permits

1.   Administration application fee for construction permits 50
2.   Driveway access
   i.   Residential purposes: two units or fewer 40
   ii.   Each additional unit 25
   iii.   Non-residential: less than 25,000 square feet 1,000
   iv.   Non-residential: 25,000 sq. ft. through 100,000 sq. ft. 2,000
   v.   Non-residential: greater than 100,001 sq. ft. 2,000 per each

additional 100,000
sq. ft.

3.   DCR Parkway/Roadway Excavation Fees
   i.   Road surface five years or older 6 per sq. ft.*
   ii.   Road surface less than five years old 8 per sq. ft.*
   iii.   Sidewalk and DCR Property excavation 4 per sq. ft.*
* For purposes of calculating square footage, all trenches will
be calculated at a minimum width of one foot 
4.   Trucks greater than 5000 lbs and measuring over seven ft.
on restricted DCR Parkways and roadways 100 per day
5.   Mitigation in the form of improvements to the area of the
project may not amount to less than the above fees.

(b)   Special use permit 35 per application
(c)   Permit for commercial vehicles on parkways 100 annual
(d)   Permit for loading/unloading on parkway 100 per day

(16)   Use of DCR's 800 MHz Smart Net Telecommunications System
(a)   Control station and/or portable radio, no airtime charge 10 per month per unit
(b)   Data link to Central Electronics Bank (CEB) 100 per month per 
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309   Board of Registration of Hazardous Waste Site Cleanup Professionals

(1)   Application $245 per application
(2)   Annual Fee 225 per year

Annual Fee for DEP Employees 60 per year
(3)   Renewal 100 three years
(4)   Licensing Exam Fee 325 per exam
(5)   Inactive Status 225 per year

Inactive Status for DEP Employees 60 per year

310   Department of Environmental Protection
         Wetlands and Waterways Program

Fees assessed pursuant to the Wetlands Protection Act, M.G.L. c. 131, § 40, are set forth in the
Department of Environmental Protections’s fee regulations at 310 CMR 4.00: Timely Action Schedule
and Fee Provisions.

321    Division of Fisheries and Wildlife

The following schedule of fees shall apply to licenses effective on and after January 1, 2010.
(1)   Resident Citizen Minor Hunting $6.50 annual
(2)   Resident Citizen/Alien Fishing License 22.50 annual
(3)   Resident Citizen Hunting License 22.50 annual
(4)   Resident Citizen Sporting License 40 annual
(5)   Resident Citizen Trapping License 30.50 annual
(6)   Resident Citizen/Alien three-day Fishing License 7.50 3-day
(7)   Resident Alien Hunting License 22.50 annual
(8)   Resident Citizen Minor Fishing License 6.50 annual
(9)   Resident Citizen Hunting License - Ages 65-69 11.25 annual
(10)   Resident Citizen Minor Trapping License 6.50 annual
(11)   Resident Citizen Fishing License - Ages 65-69 11.25 annual
(12)   Resident Citizen Sporting License - Ages 65-69 20 annual
(13)   Resident Citizen Trapping License - Ages 65-69 15.25 annual
(14)   Non-resident Citizen/Alien three-day Fishing License 18.50 3-day
(15)   Non-resident Citizen/Alien Small Game Hunting License 60.50 annual
(16)   Non-resident Citizen/Alien Big Game Hunting License 94.50 annual
(17)   Non-resident Citizen/Alien Fishing License 32.50 annual
(18)   Non-resident Trapping Permit 200 annual
(19)   Antlerless Deer Permit 5 annual
(20)   Bear Permit 5 annual
(21)   Turkey Permit 5 annual
(22)   Archery Stamp 5.10 annual
(23)   Primitive Firearm Stamp 5.10 annual
(24)   Waterfowl Stamp 5 annual
(25)   Trap Registration 5 biennial
(26)   Class III Aquaculture License 100 annual
(27)   Class IV Propagators License - Three Categories:

Animal Aid to Handicap $0 annual
Commercial 50 annual
All Other 25 annual

(28)   Class VI Dealers License 25 annual
(29)   Permit to Take Shiners for Bait 30 annual
(30)   Game Tags 0.10 per  tag
(31)   Fish Tags 0.05 per  tag
(32)   Posters and Signs 0.50 per item
(33)   Importation Permit - Two Categories:

One time 25 each
Annual/Single Source 50 per  source

(34)   Taxidermist License 25 annual
(35)   License - Duplicate 2.50
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(36)   Non-Resident/Alien Fur Buyer License $90 annual
(37)   Class I Private Waters License 15 annual
(38)   Non-resident Citizen/Alien Minor Fishing License 6.50 annual
(39)   Ferret Breeding Permit 1,000 annual
(40)   Endangered Species Propagation Permit 25 annual
(41)   *Resident Citizen Commercial Shooting Preserve License 5 per day
(42)   *Non-resident Citizen/Alien Commercial Shooting Preserve

License 5 per day
(43)   Class VIII Quail License 10 annual
(44)   Class IX Falconry License 25 annual
(45)   Class X Raptor Breeding License 25 annual
(46)   Problem Animal Control Permit - Two Categories:

Municipal 0 annual
Commercial 100 annual

(47)   Bird Banding Permit 10 annual
(48)   Field Trial Permit 25 each 
(49)   Mounting Permit 10 each
(50)   Salvage Permit 10 annual
(51)   Scientific Collecting Permit - Two Categories:

Government/Non-profit 0 annual
Commercial 100 annual

(52)   Commercial Permit for Taking and Sale of Snapping Turtles 30 annual
(53)   Wildlife Rehabilitation Permit 10 annual
(54)   Permit to Use Poisons on Unprotected Species - Two Categories:

Individual 0 each
Commercial 25 each

(55)   Commercial Shooting Preserve Permit - Two Categories:
Class A: Commercial 100 annual
Class B: Club 50 annual

(56)   Commercial Permit for Taking and Sale of Carp and Suckers 30 annual
(57)   Resident Fur Buyers License 30 annual
(58)   Permit to Trap and Kill Unprotected Birds 5 annual
(59)   Letter Permit 0 annual
(60)   Fish Liberation Permit 0 each
(61)   Game Liberation Permit 0 each
(62)   Commercial Permit for Taking and Sale of Eels 25 annual
(63)   Road-killed Deer Salvage Permit 0 each
(64)   Farmer/Landowner Anterless Deer Permit 0 annual
(65)   Farmer/Landowner Turkey Permit 0 annual
(66)   Class XI Raptor Salvage License 1 annual
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CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Center for Health Information and Analysis

957 CMR 3.00

Assessment on Certain Health Care Providers and Surcharge Payors

957 CMR 3.00 governs payments to the Center for Health Information and Analysis (Center) from acute 

hospitals, ambulatory surgical centers and certain surcharge payors to fund the Center’s expenses, as 

defined in the regulation.  957 CMR 3.00 is effective February 19, 2013.

M.G.L. c. 12C

Sarah Ragland, General Counsel 617-988-3221

Two Boylston Street, Boston, MA 02116

On February 19, 2013, this regulation was adopted on an emergency basis and is scheduled to expire 

on May 19, 2013. The Center intends to make amendments to this regulation and has found immediate 

and continued emergency adoption of this regulation necessary in order to avoid a temporary lapse in 

the regulation and allow additional time for final adoption of its amendments.

John Robertson (2/19/13)       Marilyn Contreas (2/19/13)

MA Municipal Assoc.            Dept of Housing & Com Dev.

1 Winthrop Sq, Boston MA 02110 100 Cambridge St, Bopston MA 02114

3/27/2013

Docket #  2
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1236 06/07/2013

05/17/2013 cm

02/19/2013

May 17 2013 

The impact on providers will depend upon the size of a provider's GPSR and 

on payors, the size of each payor's total payments for HSN services.

5/9/2013

Assessment on Certain Health Care Providers and Surcharge Payors

Adopts 957 CMR 3.00

This is an emergency 

regulation.

There are no replacement 

pages.

Date amended small business impact statement was filed:
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957 CMR 3.00: ASSESSMENT ON CERTAIN HEALTH CARE PROVIDERS AND SURCHARGE
PAYORS 

Section

3.01:   General Provisions
3.02:   Definitions
3.03:   Acute Hospital and Ambulatory Surgical Center Assessment
3.04:   Surcharge Payor Assessment 
3.05:   Reporting Requirements
3.06:   Special Provisions

3.01:   General Provisions

(1)   Scope, Purpose and Effective Date.  957 CMR 3.00 governs payments to the Center for
Health Information and Analysis, effective November 5, 2012, from certain Acute Hospitals,
Ambulatory Surgical Centers and Surcharge Payors. 

(2)   Authority.  957 CMR 3.00 is adopted pursuant to M.G.L. c. 12C.  

3.02:   Definitions

Meaning of Terms:  All defined terms in 957 CMR 3.00 are capitalized. As used in 957 CMR
3.00, unless the context otherwise requires, terms have the following meanings:  

Ambulatory Surgical Center.  Any distinct entity that operates exclusively for the purpose of
providing surgical services to patients not requiring hospitalization and meets the U.S. Centers
for Medicare and Medicaid (CMS) requirements for participation in the Medicare program. 

Center.  The Center for Health Information and Analysis as established under M.G.L. c. 12C.

Center Expenses.  The amount appropriated by the general court for the expenses of the Center
minus amounts collected from:

(a)   filing fees;
(b)   fees and charges generated by the Center's publication or dissemination of reports and
information; and
(c)   federal matching revenues received for these expenses or received retroactively for
expenses of predecessor agencies.  Center expenses shall include an amount equal to the cost
of fringe benefits and indirect expenses, as established by the comptroller.

Gross Patient Service Revenue (GPSR).  The total dollar amount of a Hospital's or an
Ambulatory Surgical Center's charges for services rendered in a fiscal year.

Hospital.  The teaching hospital of the University of Massachusetts Medical School and any
acute hospital licensed under M.G.L. c. 111, § 51 that contains a majority of medical-surgical,
pediatric, obstetric and maternity beds, as defined by the Department of Public Health.

Managed Care Organization.  A managed care organization, as defined in 42 CFR 438.2, and any
eligible health insurance plan, as defined in M.G.L. c. 118H, § 1 that contracts with MassHealth
or the Commonwealth Health Insurance Connector Authority; provided, however, that a
managed care organization shall not include a senior care organization, as defined in
M.G.L. c. 118E, § 9D. 

MassHealth.  The medical assistance program administered by the Executive Office of Health
and Human Services Office of Medicaid pursuant to M.G.L. c. 118E and in accordance with
Titles XIX and XXI of the Federal Social Security Act, and a § 1115 Demonstration Waiver. 

Medicare Program.  The medical insurance program established by Title XVIII of the Social
Security Act. 
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3.02:   continued

Payment.  A check, draft or other paper instrument, an electronic fund transfer, or any order,
instruction, or authorization to a financial institution to debit one account and credit another.

Surcharge Payor.  A Surcharge Payor is an individual or entity, including a Managed Care
Organization, that pays for or arranges for the purchase of Health Services provided by Hospitals
and Ambulatory Surgical Center Service provided by Ambulatory Surgical Centers; provided,
however, that the term "Surcharge Payor" shall not include:

(a)   Title XVIII and Title XIX programs and their beneficiaries or recipients;
(b)   other governmental programs of public assistance and their beneficiaries or recipients;
and
(c)   the workers' compensation program established pursuant to M.G.L. c. 152.

3.03:   Acute Hospital and Ambulatory Surgical Center Assessment

(1)   General.  The Center shall establish an assessment on all Hospitals and Ambulatory Surgical
Centers.

(2)   Calculation of the Hospital and Ambulatory Surgical Center Assessment Percentage.  Using
the best information available as determined by the Center, the Center shall calculate an
assessment percentage for each Hospital and Ambulatory Surgical Center by dividing each
entity's individual GPSR for the most recent fiscal year for which complete data was reported
to the Center by the total of all such GPSR reported by all Hospitals and Ambulatory Surgical
Centers. 

  
(3)   Hospital and Ambulatory Surgical Center Assessment Liability.  The assessment liability
for each Hospital and Ambulatory Surgical Center is the product of:

(a)   the assessment percentage as defined in 957 CMR 3.03(2); and
(b)   ½ of Center Expenses. 

(4)   Payment Process.
(a)   Each Hospital and Ambulatory Surgical Center shall make a preliminary payment to the
Center on October 1  of each year in an amount equal to ½ of the Hospital or Ambulatoryst

Surgical Center's previous year's total assessment.
(b)   Each Hospital and Ambulatory Surgical Center shall pay the balance of its total
assessment within 30 days' notice from the Center.  
(c)   The Center shall, using the best information available as determined by the Center,
adjust the assessment to account for any variation in actual Center Expenses and any changes
in Hospital and/or Ambulatory Surgical Center gross patient service revenues.   
(d)   All assessment payments must be payable to the Commonwealth of Massachusetts in
United States dollars and drawn on a United States bank. 

3.04:   Surcharge Payor Assessment

(1)   General.  The Center shall establish an assessment on all Surcharge Payors.
  

(2)   Qualifying Surcharge Payor.  A Surcharge Payor is subject to assessment if the Surcharge
Payor's Payments Subject to Assessment were at least $1 million during the last 12-month period
for which complete data was received by the Center.  A Surcharge Payor that administers health
payments for health care services on behalf of a client plan in exchange for an administrative fee
will be deemed to use the client plan's funds to pay for health care services whether the
Surcharge Payor pays providers with funds from the client plan, with funds advanced by the
Surcharge Payor subject to reimbursement by the client plan, or with funds deposited with the
Surcharge Payor by the client plan.  

(3)   Payments Subject to Assessment.  Payments that are made by Surcharge Payors to Hospitals
and Ambulatory Surgical Centers pursuant to M.G.L. c. 118E, § 68 are subject to assessment.
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3.04:   continued

(4)   Calculation of the Surcharge Payor Assessment Percentage.  Using the best information
available as determined by the Center, the Center shall calculate each Qualifying Surcharge
Payor's assessment percentage by dividing an individual Surcharge Payor's Payments Subject to
Assessment during the last fiscal year for which complete data was received by the Center by the
total of all such payments by all Qualifying Surcharge Payors.    

(5)   Surcharge Payor Liability.  The assessment liability for each Qualifying Surcharge Payor
is the product of:

(a)   the Surcharge Payor Assessment Percentage as defined in 957 CMR 3.04(4); and
(b)   ½ of  Center Expenses. 

(6)   Payment Process.
(a)   Each Qualifying Surcharge Payor shall make a preliminary payment to the Center on
October 1  of each year in an amount equal to ½ of the Surcharge Payor's previous year'sst

total assessment.
(b)   Each Qualifying Surcharge Payor shall pay, within 30 days' notice from the Center, the
balance of its total assessment.  
(c)   The Center shall, using the best information available as determined by the Center,
adjust the assessment to account for any variation in actual Center Expenses.
(d)   All assessment payments must be payable to the Commonwealth of Massachusetts in
United States dollars and drawn on a United States bank.

3.05:   Reporting Requirements

(1)   General.  Each Hospital, Ambulatory Surgical Center and Surcharge Payor shall file or make
available information that is required or that the Center deems reasonably necessary for
calculating and collecting the assessment.

(a)   By June 30  of each year, each Hospital and Ambulatory Surgical Center shall file ath

report with the Center that documents its GPSR for the prior year ended September 30 ;th

(b)   Each quarter, Surcharge Payors shall report to the Center financial data regarding
Payments Subject to Assessment as further specified in an administrative bulletin.

(2)   Audits.  The Center may audit data submitted under 957 CMR 3.05(1) to ensure accuracy.

3.06:   Special Provisions

(1)   Transfer of Ownership.  All liabilities to the Center by a Hospital, Ambulatory Surgical
Center or Surcharge Payor shall, in the case of a transfer of ownership, be assumed by the
successor.

(2)   Severability.  The provisions of 957 CMR 3.00 are severable.  If any provision or the
application of any provision to any Hospital, Ambulatory Surgical Center or Surcharge Payor is
held to be invalid or unconstitutional, any such invalidity shall not be construed to affect the
validity or constitutionality of any remaining provisions of 957 CMR 3.00 or the application of
such provisions to any Hospital, Ambulatory Surgical Center or Surcharge Payor in
circumstances other than those held invalid. 

(3)   Administrative Bulletins.  The Center may issue administrative bulletins to clarify policies
and understanding of substantive provisions of 957 CMR 3.00 and specify information and
documentation necessary to implement 957 CMR 3.00.

(4)   Debt Collection.  If a Hospital, Ambulatory Surgical Center or Surcharge Payor has
maintained an outstanding liability to the Center for a period longer than 120 days, the Center
will pursue all legal remedies available to it, including those available under M.G.L. c. 7A, § 3.

REGULATORY AUTHORITY 

957 CMR 3.00:  M.G.L. c. 12C.
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AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Massachusetts Rehabilitation Commission

107 CMR 13.00

Personal Care Assistance Program

107 CMR 13.00: Personal Care Assistance Program once established the standards and procedures 

for the provision of state funded participant directed personal care assistance services to eligible 

individuals. These program services are now available through MassHealth.

M.G.L.c.6 s. 75

Teresa Walsh 617 204 3708

600 Washington Street, 2nd floor, Boston, MA 02210

EHS 12/5/12 and Governor's Office 3/12/13

Public Comment 4/12/13 to 4/30/13

Docket #  121
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1236 06/07/2013

05/16/2013 mrs

06/07/2013

May 16 2013 

n/a

n/a

x

May 2, 2013

107 CMR 13.00: Personal Care Assistance Program

this regulation is being recinded

3, 4

89 - 92

3, 4

89, 90

Date amended small business impact statement was filed:

 94The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



107 CMR:   MASSACHUSETTS REHABILITATION COMMISSION

6/7/13 107 CMR - 3

Table of Contents
Page

107 CMR 10.00: INDEPENDENT LIVING SERVICES 71

 Section 10.01: Scope and Purpose 71
 Section 10.02: Meaning of Terms in 107 CMR 10.00 71
 Section 10.03: Application for Services 73
 Section 10.04: Process for Determining Eligibility for Services 73
 Section 10.05: Certification of Eligibility 73
 Section 10.06: Certification of Ineligibility 73
 Section 10.07: Order of Selection Priority Categories 74
 Section 10.08: Waiting Lists 74
 Section 10.09: Independent Living Service Plan 74
 Section 10.10: Objectives in the Independent Living Service Plan 75
 Section 10.11: Measuring Achievement of Objectives in the Living Service Plan 75
 Section 10.12: Independent Living Rehabilitation Services 75
 Section 10.13: Determination of Financial Need 75
 Section 10.14: Comparable Benefits 76
 Section 10.15: Appeal Process 76
 Section 10.16: Case Closure 76

107 CMR 11.00: HOME CARE ASSISTANCE PROGRAM 79

 Section 11.01: Scope and Purpose 79
 Section 11.02: Meaning of Terms in 107 CMR 11.00 79
 Section 11.03: Referral and Application 80
 Section 11.04: Non Discrimination 80
 Section 11.05: Eligibility 80
 Section 11.06: Assessment 80
 Section 11.07: Notice of Eligibility Determination 80
 Section 11.08: Eligibility Review 81
 Section 11.09: Change in Living Conditions or Health Status 81
 Section 11.10: Scope of HCAP Services 81
 Section 11.11: Comparable Benefits and Programs 81
 Section 11.12: Financial Need Determination 81
 Section 11.13: Order of Service 81
 Section 11.14: Right To Appeal 81
 Section 11.15: Rates and Expenditures for Home Care Services 82

107 CMR 12.00: STATEWIDE HEAD INJURY PROGRAM 83

 Section 12.01: Purpose and Scope 83
 Section 12.02: Meaning of Terms in 107 CMR 12.00 83
 Section 12.03: Referral, Application and Eligibility Determination Process 84
 Section 12.04: Criteria for Eligibility 85
 Section 12.05: Financial Assessment 85
 Section 12.06: SHIP Services 85
 Section 12.07: Case Closure and Ineligibility Determination 86
 Section 12.08: Limitations Regarding SHIP Funded Services 86
 Section 12.09: Right to Appeal 86

(107 CMR 13.00: RESERVED) 89

107 CMR 14.00: CRIMINAL OFFENDER RECORD REVIEWS 92.1

 Section 14.01: Scope and Purpose 92.1
 Section 14.02: Definitions 92.1
 Section 14.03: Applicant Disclosure of Criminal Record Information 92.3
 Section 14.04: Community Service and Work Release Workers 92.3
 Section 14.05: Hiring Authority Responsibilities 92.3
 Section 14.06: CORI Investigations 92.4

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



107 CMR:   MASSACHUSETTS REHABILITATION COMMISSION

6/7/13 107 CMR - 4

Table of Contents
Page

107 CMR 14.00: CRIMINAL OFFENDER RECORD REVIEWS (continued)

 Section 14.07: Findings from CORI Investigations 92.4
 Section 14.08: Disqualification 92.4
 Section 14.09: Provisions for Review of a Candidate in any Discretionary

Disqualification Category 92.9
 Section 14.10: Exemption from Certain Requirements 92.10
 Section 14.11: Dissemination 92.11
 Section 14.12: Incidents 92.11
 Section 14.13: Severability 92.11

(107 CMR 15.00 THROUGH 19.00:   RESERVED) 92.15

107 CMR 20.00: VOCATIONAL TRAINING SERVICES 93

 Section 20.01: Purpose and Scope 93
 Section 20.02: Meaning of Terms 93
 Section 20.03: Scope of Vocational Training Services 93
 Section 20.04: Conditions for Provision of Vocational Training Services 94
 Section 20.05: Rates and Expenditures for Vocational Training Services 95

(PAGES 5 AND 6 ARE RESERVED FOR FUTURE USE.)

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



107 CMR:   MASSACHUSETTS REHABILITATION COMMISSION

6/7/13 107 CMR - 89

(107 CMR 13.00:  RESERVED)

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



107 CMR:   MASSACHUSETTS REHABILITATION COMMISSION

6/7/13 107 CMR - 90

(PAGES 91 AND 92 ARE RESERVED FOR FUTURE USE.)

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

THIS REGULATION WAS ORIGINALLY FILED AS AN EMERGENCY:

Published in Massachusetts Register Number:

AGENCY CONTACT: PHONE:

ADDRESS:

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
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PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment 
period, including a small business impact statement, be filed with the Secretary of the Commonwealth, 

published in appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 

days prior to such hearing or comment period.

Date of public hearing or comment period:
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ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation 
adopted by this agency.
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THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth
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Rates of Payment to Resident Care Facilities
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Massachusetts Municipal Association:  02/14/13

3/26/13

Deborah M. Briggs 617/847/3302
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SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

n/aDate amended small business impact statement was filed:
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Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Division of114.5 CMR Health Care Finance and Policy

114.5 CMR 16.00

Employer Fair Share Contribution

Pursuant to recently effective legislation, Chapter 224 of the Acts of 2012, the purpose of the 

amendments is to: (1) repeal the existing regulations 114.5 CMR 16.00, 114.5 CMR 17.00, 114.5 CMR 

18.00, and 114.6 CMR 3.00 from the Division of Health Care Finance and Policy; (2) promulgate under 

the Connector’s new statutory and regulatory authority the following regulations: 956 CMR 8.00, 956 

CMR 9.00, 956 CMR 10.00, and 956 CMR 11.00; and (3) effectuate the Legislature’s transfer of authority 

while making only technical changes to the existing regulations at this time.

M.G.L. c. 149, s. 188.

Edward DeAngelo 617-933-3091

100 City Hall Plaza, Boston, MA 02108

Notice of the amendments to 114.5 CMR 16.00 and the public hearing was delivered to the Local 

Government Advisory Commission on February 28, 2013. Notice of same, including the Small Business 

Impact Statement, was delivered to the Secretary of State on March 13, 2013.

Public Hearing: April 9, 2013; Comment Period Ended: 

April 19, 2013

Docket #  5,913
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1236 06/07/2013

06/06/2013 kr

06/07/2013

Jun  4 2013 

N/A

N/A

No imposed fiscal impact

May 3, 2013

Health care

Insurance

The amendments: (1) repeal the existing regulation at 114.5 CMR 16.00 from the Division of Health 

Care Finance and Policy; and (2) promulgate under the Connector’s new statutory and regulatory 

authority the regulation at 956 CMR 11.00.

1582.37, 1582.38

1582.51 - 1582.54.2

1582.37, 1582.38

__________

Date amended small business impact statement was filed:
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Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Division of114.5 CMR Health Care Finance and Policy

114.5 CMR 17.00

Employer Surcharge for State Funded Health Costs

Pursuant to recently effective legislation, Chapter 224 of the Acts of 2012, the purpose of the 

amendments is to: (1) repeal the existing regulations 114.5 CMR 16.00, 114.5 CMR 17.00, 114.5 CMR 

18.00, and 114.6 CMR 3.00 from the Division of Health Care Finance and Policy; (2) promulgate under 

the Connector’s new statutory and regulatory authority the following regulations: 956 CMR 8.00, 956 

CMR 9.00, 956 CMR 10.00, and 956 CMR 11.00; and (3) effectuate the Legislature’s transfer of authority 

while making only technical changes to the existing regulations at this time.

M.G.L. c. 176Q.

Edward DeAngelo 617-933-3091

100 City Hall Plaza, Boston, MA 02108

Notice of the amendments to 114.5 CMR 17.00 and the public hearing was delivered to the Local 

Government Advisory Commission on February 28, 2013. Notice of same, including the Small Business 

Impact Statement, was delivered to the Secretary of State on March 13, 2013.

Public Hearing: April 9, 2013; Comment Period Ended: 

April 19, 2013

Docket #  5,914
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1236 06/07/2013

06/06/2013 kr

06/07/2013

Jun  4 2013 

N/A

N/A

No imposed fiscal impact

May 3, 2013

Health care

Insurance

The amendments: (1) repeal the existing regulation at 114.5 CMR 17.00 from the Division of Health 

Care Finance and Policy; and (2) promulgate under the Connector’s new statutory and regulatory 

authority the regulation at 956 CMR 9.00.

1582.55 - 1582.60 _________

Date amended small business impact statement was filed:
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Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Division of114.5 CMR Health Care Finance and Policy

114.5 CMR 18.00

Health Insurance Responsibility Disclosure

Pursuant to recently effective legislation, Chapter 224 of the Acts of 2012, the purpose of the 

amendments is to: (1) repeal the existing regulations 114.5 CMR 16.00, 114.5 CMR 17.00, 114.5 CMR 

18.00, and 114.6 CMR 3.00 from the Division of Health Care Finance and Policy; (2) promulgate under 

the Connector’s new statutory and regulatory authority the following regulations: 956 CMR 8.00, 956 

CMR 9.00, 956 CMR 10.00, and 956 CMR 11.00; and (3) effectuate the Legislature’s transfer of authority 

while making only technical changes to the existing regulations at this time.

M.G.L. c. 176Q, s.17.

Edward DeAngelo 617-933-3091

100 City Hall Plaza, Boston, MA 02108

Notice of the amendments to 114.5 CMR 18.00 and the public hearing was delivered to the Local 

Government Advisory Commission on February 28, 2013. Notice of same, including the Small Business 

Impact Statement, was delivered to the Secretary of State on March 13, 2013.

Public Hearing: April 9, 2013; Comment Period Ended: 

April 19, 2013

Docket #  5,915
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1236 06/07/2013

06/06/2013 kr

06/07/2013

Jun  4 2013 

N/A

N/A

No imposed fiscal impact

May 3, 2013

Health care

Insurance

The amendments: (1) repeal the existing regulation at 114.5 CMR 18.00 from the Division of Health 

Care Finance and Policy; and (2) promulgate under the Connector’s new statutory and regulatory 

authority the regulation at 956 CMR 10.00.

1582.61 - 1582.66 ________

Date amended small business impact statement was filed:
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Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Division of 114.6 CMR Health Care Finance and Policy

114.6 CMR 3.00

Student Health Insurance Program

Pursuant to recently effective legislation, Chapter 224 of the Acts of 2012, the purpose of the 

amendments is to: (1) repeal the existing regulations 114.5 CMR 16.00, 114.5 CMR 17.00, 114.5 CMR 

18.00, and 114.6 CMR 3.00 from the Division of Health Care Finance and Policy; (2) promulgate under 

the Connector’s new statutory and regulatory authority the following regulations: 956 CMR 8.00, 956 

CMR 9.00, 956 CMR 10.00, and 956 CMR 11.00; and (3) effectuate the Legislature’s transfer of authority 

while making only technical changes to the existing regulations at this time.

M.G.L. c. 15A, s.18.

Edward DeAngelo 617-933-3091

100 City Hall Plaza, Boston, MA 02108

Notice of the amendments to 114.6 CMR 3.00 and the public hearing was delivered to the Local 

Government Advisory Commission on February 28, 2013. Notice of same, including the Small Business 

Impact Statement, was delivered to the Secretary of State on March 13, 2013.

Public Hearing: April 9, 2013; Comment Period Ended: 

April 19, 2013

Docket #  5,916
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1236 06/07/2013

06/06/2013 kr

06/07/2013

Jun  4 2013 

N/A

N/A

No imposed fiscal impact

May 3, 2013

Health care

Insurance

The amendments: (1) repeal the existing regulation at 114.6 CMR 3.00 from the Division of Health Care 

Finance and Policy; and (2) promulgate under the Connector’s new statutory and regulatory authority 

the regulation at 956 CMR 8.00.

1583, 1584

1625 - 1632

1583, 1584

________

Date amended small business impact statement was filed:
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Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Department of Developmental Services

115 CMR 5.00

Standards to Promote Dignity

Regulations at 115 CMR 5.14 are intended to establish procedures and highest practicable 

professional standards for the treatment of persons with intellectual disability receiving departmental 

supports and describes procedures for the use of behavior modification strategies determined to be 

the least restrictive or least intrusive that pose no significant risk of harm to department clients.

M.G.L. c. 19B, §§ 1 and 14

Marianne Meacham, General Counsel 617 624-7701

500 Harrison Avenue, Boston MA 02118

Notice to Local Government Advisory Comm., Contreas and Robertson (3/13/2013)

Public Notice: Boston Globe & Springfield Republican (3/29/2013)

Massachusetts Register No.: 1232 (4/12/2013)

Public Hearing: (4/22/2013); Public Hearing: (4/25/2013); 

Written Comments accepted through (4/25/2013)

Docket #  84
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e.  Satiation: continued or repeated presentation of a positive reinforcer that poses no
risk to health and is made available until it no longer is effective as a positive
reinforcer.
f.  Token/point gain: procedures wherein a symbol or physical object or other tokens
or points are provided after a given behavior and a given number of these tokens or
points can be exchanged for a positive reinforcer.

2.  Aversive Interventions or Deprivation Procedures that involve no more than a
minimal degree of risk, intrusion, restriction on movement, or possibility of physical or
psychological harm, and that do not involve significant physical exercise or physical
enforcement to overcome the individual's active resistance, including but not limited to
the following:

a.  Corrective feedback and social disapproval:  the use of disapproving facial
expressions and verbal statements such as "no", "wrong" or "stop that" following the
occurrence of an unacceptable behavior.
b.  Relaxation:  procedures wherein, following the occurrence of unacceptable
behavior with and agitated component, the individual is requested to assume and
maintain a relaxed posture in a quiet location, with staff present.
c.  Restitution:  procedures wherein, following the occurrence of unacceptable
behavior that disturbs the environment, the individual is requested to restore the
environment to its original condition (or to a cleaner and/or more orderly state) by,
for example, picking-up fallen objects, cleaning, apologizing, or otherwise providing
restitution.
d.  Ignoring:  physical and social inattention during the occurrence of an unacceptable
behavior.
e.  Extinction:  failing to supply (or otherwise arranging the absence of) the
accustomed consequence(s) after a given inappropriate behavior occurs.
f.  Token fines:  procedures wherein points or tokens (which were previously earned
or otherwise supplied) are removed or lost, contingent upon the occurrence of an
inappropriate behavior.
g.  Reinforcement Restriction: the withholding or decrease in the availability of
positive reinforcements such as tea, coffee, desserts or edible treats that a dietician
would find to be nonessential to a nutritious diet or specified leisure activities that
are not part of the facility's or program's daily living routine.
h.  Positive Practice:  procedures wherein an individual is required to undertake
repeated performances of an appropriate behavior.
i.  Negative Practice:  procedures wherein an individual is required to undertake
repeated performances of an inappropriate behavior for a given time or repetitions
following the occurrence of the inappropriate behavior.
j.  Contingent exercise:  procedures wherein a designated exercise or physical activity
is performed for a given period of time or number of repetitions following the
occurrence of an inappropriate behavior.

3.  Time Out wherein:
a.  the individual is moved away from the location where positive reinforcement is
available, but remains in the same area and in view; or
b.  the material, activity or event providing positive reinforcement is removed for a
given period; or
c.  the individual is placed in a room alone for brief periods of time, in no case more
than 15 minutes, provided that the door of the room is open and that staff are present
at or near the door of the room to monitor the individual's behavior while in the
room; or
d.  the individual is placed in a room with the door closed, with staff present in the
room, for brief periods of time, in no case more than 15 minutes.

(c)  Level II Interventions.  The following shall be deemed Level II Interventions for purposes
of 115 CMR 5.14, provided that no such Level II Interventions may be used except in
accordance with the applicable standards and procedures set forth in 115 CMR 5.14(4):

1.  All Positive Reinforcement Programs, Aversive Interventions and Deprivation
Procedures otherwise classified as Level I where the procedure must be physically
enforced to overcome the individual's active resistance.
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2.  Time Out wherein an individual is placed in a room alone with the door closed (but
not locked) for brief periods of time, in no case more than 15 minutes; provided that staff
are present at or near the door of the room to monitor the individual's behavior in the
room.

(d)   Level III Interventions.  The following shall be deemed Level III Interventions for
purposes of 115 CMR 5.14, provided that no such Level III Intervention may be used except
in accordance with the standards and procedures set forth in 115 CMR 5.14(4), including
without limitation the special certification requirement of 115 CMR 5.14(4)(f) and the
general requirement of 115 CMR 5.14(4)(b) that a determination be made that the predictable
risks, as weighed against the benefits of the procedure, would not pose an unreasonable
degree of intrusion, restriction of movement, physical harm or psychological harm:

1.  Any Intervention which involves the contingent application of physical contact
aversive stimuli such as spanking, slapping, hitting or contingent skin shock.
2.   Time Out wherein an individual is placed in a room alone for a period of time
exceeding 15 minutes.
3.   Any Intervention not listed in 115 CMR 5.14 as a Level I or Level II Intervention
which is highly intrusive and/or highly restrictive of freedom of movement.
4.   Any Intervention which alone, in combination with other Interventions, or as a result
of multiple applications of the same Intervention poses a significant risk of physical or
psychological harm to the individual.

(e)   Advisory Opinions.  Any person may request the Commissioner or designee to provide
an advisory opinion regarding the proper classification of particular Interventions by Level
for Interventions not set forth in 115 CMR 5.14, or for clarification of proper classification
by Level in a particular instance involving a specific individual.

1.   Upon receipt of any such request, the Commissioner or designee shall refer the
request to the Advisory Panel.
2.   The Commissioner or designee shall facilitate the Advisory Panel's review of the
request and shall seek to obtain such additional information regarding the request as the
Advisory Panel shall deem necessary.
3.   Upon completing its review of the request, the Advisory Panel shall advise the
Commissioner or designee regarding the matter and the Commissioner or designee shall
thereupon issue an advisory opinion responding to the request and classifying the
Intervention as appropriate.
4.   The Commissioner or designee, and the Advisory panel, shall respond to each request
as expeditiously as possible, and shall prioritize those requests that allege either that
inappropriate treatment is resulting from an improper classification or that there is an
urgent need for treatment that may be jeopardized if a prompt response is not received.

(4)   Requirements for Behavior Modification.
(a)   Scope.  115 CMR 5.14(4), establishes requirements for Interventions that are used, or
that are proposed for use, for Behavior Modification purposes.

1.   Interventions that limit an individual's freedom of movement and that are consented
to, approved, and implemented for treatment purposes as part of a Behavior Modification
plan for an individual in accordance with the requirements of 115 CMR 5.14(4),
constitute reasonable limitations on freedom of movement.  Such Interventions are not
subject 115 CMR 5.11.
2.   Procedures that are used, or that are proposed for use, for the purpose of protecting
an individual or others from harm and not for Behavior Modification purposes may be
used subject to 115 CMR 5.11, and are not subject to the provisions of 115 CMR 5.14.
3.   The prescription and administration of psychotropic medication are not subject to
115 CMR 5.14.
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(b)   General Requirements.
1.   No Behavior Modification plan may provide for a program of treatment which denies
the individual adequate sleep, a nutritionally sound diet, adequate bedding, adequate
access to bathroom facilities, and adequate clothing.
2.   No Interventions shall be approved in the absence of a determination, arrived at in
accordance with all applicable requirements of 115 CMR 5.14, that the behaviors sought
to be addressed may not be effectively treated by any less intrusive, less restrictive
Intervention and that the predictable risks, as weighed against the benefits of the
procedure, would not pose an unreasonable degree of intrusion, restriction of movement,
physical harm or psychological harm.
3.   General Prohibition on the Use of Level III Aversive Interventions.  No program
which is operated, funded or licensed by the department, shall employ the use of Level
III Aversive Interventions to reduce or eliminate maladaptive behaviors, except as
provided in 115 CMR 5.14(4)(b)4.
4.   Level III Aversive Interventions are prohibited except as specifically provided in
115 CMR 5.14(4)(b)4.  Individual-specific exceptions allowing the use of Level III
Aversive Interventions to reduce or modify behavior may be granted only to individuals
who, as of September 1, 2011, have an existing court-approved treatment plan which
includes the use of Level III Aversive Interventions; provided further that any such
exception may be granted each year thereafter if the exception is contained in the
behavior treatment plan that has been approved by the court prior to September 1, 2011.
5.   In the case of Level II and Level III Interventions, such determination shall be made
and the Interventions shall be approved and consented to in accordance with the special
requirements of 115 CMR 5.14(4)(d) and (e).
6.   Only those Interventions which are, of all available Interventions, least restrictive of
the individual's freedom of movement and most appropriate given the individual's needs,
or least intrusive and most appropriate, may be employed.
7.   Any procedure designed to decrease inappropriate behaviors such as Aversive
Interventions, Deprivation Procedures and Time Out may be used only in conjunction
with Positive Reinforcement Programs.
8.   Level III Aversive Interventions that are allowed under 115 CMR 5.14(4)(b)4. may
be used only to address extraordinarily difficult or dangerous behavioral problems that
significantly interfere with appropriate behavior and or the learning of appropriate and
useful skills and that have seriously harmed or are likely to seriously harm the individual
or others.
9.   No Intervention may be administered to any client in the absence of a written
Behavior Modification plan.

In the case of Level II and Level III Interventions, the plan shall conform to the
special requirements of 115 CMR 5.14(4)(c) and shall be subject to the special consent
requirements of 115 CMR 5.14(4)(e).
10.   Programs using Time Out shall conform such use to the following standards and
restrictions:

a.   The head of the facility or program or his/her designee shall approve the room or
area as safe and fit for the purposes of Time Out.
b.   Behavior Modification plans employing forms of Time Out that involve placing
an individual alone in a room with an open or closed door shall comply with all
safety, checking, and monitoring requirements set forth at 115 CMR 5.11(6)(e).
c.   An individual may not be maintained in Time Out alone in a room the door of
which is closed and locked (i.e., secured by a key, bolt or door stop).

11.   All Behavior Modification plans shall be developed in accordance with 115 CMR
5.14 and in accordance with the policies of the facility or program within which the plan
is to be implemented, insofar as those policies do not conflict with 115 CMR 5.14.
12.   In the event of a serious physical injury to or death of a person who is the subject
of a Level II or Level III Intervention, whether or not such injury or death occurs during
the implementation of the Behavior Modification program, the injury or death shall be
reported immediately to the Commissioner or designee who may thereupon initiate an
investigation pursuant to 115 CMR 9.00:  Investigations and Reporting Responsibilities.
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(c)   Written Plan.  All proposed uses of Level II and Level III Aversive Interventions for
treatment purposes shall be set forth in a written plan which shall contain at least the
following:

1.   A clear specification of the behaviors which the treatment program seeks to
decelerate or decrease, a specification of the methods by which the behaviors are to be
measured (using measures such as frequency, severity, duration, etc.) and the available
data concerning the current state of the behaviors with respect to these methods of
measurement.
2.   A clear specification of the behaviors which the treatment program seeks to have
replace the behaviors targeted for deceleration, the methods by which these behaviors are
to be measured, and available data concerning the current state of the behaviors with
respect to these methods of measurement.
3.   A description and classification by Level of each of the Intervention to be used; a
rationale, based on a comprehensive functional analysis of the antecedents and
consequences of the targeted behavior, for why each Intervention has been selected; the
conditions under which each Intervention will be employed; the duration of each
Intervention, per application; the conditions or criteria under which an application of
each Intervention will be terminated; in measurable terms, the behavioral outcome
expected from the use of each proposed Intervention; the criteria for measuring success
of each Intervention and the Behavior Modification plan as a whole and for revising and
terminating the plan; the risks of harm to the individual with each Intervention and the
plan as a whole; the individual's prognosis if the treatment is not provided; feasible
treatment alternatives; and, a statement indicating the nature of the less restrictive or less
intrusive Interventions which have been employed and the clinical results thereof, or
those which have been considered and the reasons they have not been tried.
4.   The name of the treating clinician or clinicians who will oversee implementation of
the plan.
5.   A procedure for monitoring, evaluating and documenting the use of each
Intervention, including a provision that the treating clinician(s) who will oversee
implementation of the plan shall review a daily record of the frequency of target
behaviors, frequency of Interventions, safety checks, reinforcement data, and other such
documentation as is required under the plan.  Such treating clinician(s) shall review the
plan for effectiveness at least weekly and shall record his/her assessment of the plan's
effectiveness in achieving the stated goals.

(d)   Review and Approval.  In addition to consent requirements stated in 115 CMR
5.14(4)(e) the following reviews and approvals are required prior to the implementation of
any Behavior Modification plan involving the use of Level II or Level III Interventions:

1.   All such plans shall be developed by those clinicians who provide services to the
individual, and such other clinicians as they may designate (the treating clinician(s)).
2.   All such plans shall be classified, reviewed and approved prior to implementation by
a clinician designated by the head of the program.  Such clinician shall have a
demonstrated history of experience and training in applied behavior analysis and
behavioral treatment.  Such clinician may be the same clinician as the clinician who
develops the plan pursuant to 115 CMR 5.14(4)(d)1.
3.   Each such plan shall be reviewed by the program's human rights committee (i.e., a
committee established in accordance with the provisions for human rights committees
set forth at 115 CMR 3.09:   Protection of Human Rights/Human Rights Committees).
The committee's review shall occur no later than the next meeting following the meeting
at which the plan is first presented to the committee, provided that the committee shall
further expedite such review on request of the program head or designee for cases where
the program head or designee determines that there is an urgent need for treatment that
may be jeopardized if prompt attention is not given to the proposed plan.  Except in an
emergency (i.e., in circumstances where the treating clinician, subject to the approval of
the program head, determines that the immediate application of the Interventions
provided for by the proposed plan is necessary to prevent serious harm to the individual
or to others), such review shall occur and the comments (if any) of the human rights
committee shall be addressed by the treating clinician(s) prior to implementation of the
plan.
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a.   The committee shall review a plan to determine if it conforms to the requirements
for protection of human rights established by 115 CMR 5.14.
b.   The committee's review of a plan may be based on such record reviews,
interviews, inspections, and other activity as the Committee may in its discretion
deem necessary and may include requests that the plan be resubmitted for such
periodic review as the Committee may deem appropriate.
c.   In the event that the human rights committee concludes that the plan or a part of
the plan violates the requirements of 115 CMR 5.14 the plan or part thereof shall not
be implemented unless:

i.   the problem is resolved informally with the treating clinician(s), or
ii.   the client or his or her representative or guardian or the treating clinician(s)
initiate(s) an appeal under 115 CMR 6.30 through 6.34, and the plan or part
thereof is determined pursuant to such appeal to conform to 115 CMR 5.15.

4.   Each such plan shall be reviewed by a physician or by a qualified health care
professional working under a physician's supervision who shall determine whether, given
the individual's medical characteristics, the Intervention is medically contraindicated.  No
Intervention that is medically contraindicated shall be implemented.
5.   Each such plan shall, in addition to other requirements set forth in 115 CMR 5.14,
be reviewed by a Peer Review Committee appointed by the program head or designee.
The Peer Review Committee shall conduct such review in a timely manner consistent
with the individual's needs for treatment as represented by such plan, and shall further
expedite its review on request of the program head or designee in cases where the
program head or designee determines that there is an urgent need for treatment that may
be jeopardized if prompt attention is not given to the proposed plan.  Except in an
emergency (i.e., in circumstances where the treating clinician, subject to the approval of
the program head, determines that the immediate application of the Interventions
provided for by the plan is necessary to prevent serious harm to the individual or to
others), such review shall occur and the comments (if any) of the peer Review
Committee shall be addressed by the treating clinician(s) prior to implementation of the
plan.

a.   For each such review, the Peer Review Committee shall be composed of three or
more clinicians with combined expertise in the care and treatment of individuals with
needs similar to those served  by the facility or program and in behavior analysis and
behavioral treatment, at least one of whom shall be a licensed psychologist.
b.   For reviews of Level III Aversive Interventions, the Committee shall be specially
constituted so as to exclude any clinician serving as a treating clinician within the
program proposing to use the Intervention.
c.   The Committee shall review a plan to determine if it conforms to the
requirements for appropriate treatment established by 115 CMR 5.14.
d.   The Committee's review of a plan may include such record reviews, interviews,
inspections, and other activity as the Committee may in its discretion deem necessary
and may include requests that the plan be resubmitted for such periodic review as the
Committee may deem appropriate.
e.   In the event that the Peer Review Committee concludes that the plan or a part of
the plan violates the requirements for appropriate treatment established by 115 CMR
5.14, the plan or part thereof shall not be implemented unless:

i.   the problem is resolved informally with the treating clinician(s), or
ii.   the client or his or her representative or guardian or the treating clinician(s)
initiate(s) an appeal under 115 CMR 6.30 through 6.34, and the plan or part
thereof is determined pursuant to such appeal to conform to 115 CMR 5.14.

6.   The head of any program using or proposing to use a Level III Aversive Intervention
shall notify the Commissioner or his or her designee upon the filing of any guardianship
petition, temporary or permanent, seeking authorization by substituted judgment for such
Intervention.  The Commissioner may upon receipt of such notice, provide for an
independent clinical review by one or more clinicians designated by the Commissioner
or designee of the proposed  treatment and may advise the court having jurisdiction of
the matter of said clinician's treatment recommendations.  Said program shall cooperate
fully with said clinicians and shall afford full access to each individual, his or her record
and the staff working with the individual.
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7.   In lieu of having the human rights and/or peer review functions specified in 115 CMR
5.14   performed by committees appointed by the same program that is proposing to use
Level II or Level III Interventions, the director of such a program may request the
Commissioner or designee to provide for the performance of such reviews by human
rights committees and/or peer review committees established by the Commissioner or
designee.  The Commissioner or designee may provide for such reviews in response to
such a request in the event that he or she determines that the program is unable to provide
itself for such reviews or that the purposes of 115 CMR 5.14 will be served by the
provision of such reviews by committees established by the Commissioner or designee.

(e)   Consent.  In addition to consent requirements generally applicable to individual service
plans, a Behavior Modification plan employing Level II or Level III Aversive Interventions
may not be implemented unless it has been consented to in accordance with the following
requirements:

1.   Where the individual is 18 years of age or older, or is deemed a mature minor under
the applicable law, and is able to provide informed consent to a plan of treatment, the
plan may be implemented upon his/her acceptance of its provisions.

Before a plan involving the use of Level III procedures is implemented pursuant to
such consent, the head of the program shall notify the Commissioner or his or her
designee who shall be afforded an opportunity to evaluate the individual.  In the event
that the Commissioner or designee doubts the individual's ability to provide informed
consent, a petition for the appointment of a temporary or permanent guardian shall be
filed by the Commissioner or designee or by some other suitable person.
2.   Where the individual is a minor and is not deemed a mature minor capable of giving
informed consent:

a.   that portion of the plan which does not involve the use of Level III Procedures
may be implemented upon a parent's or legal guardian's informed consent to its
provisions.
b.   in the event that no parent or legal guardian exists or is available, then that
portion of the plan which does not involve the use of Level III Procedures may be
implemented upon its approval by the head of the program, provided that actions to
initiate proceedings for the appointment of some suitable person as guardian or,
where applicable, actions to provide for the availability of a temporarily unavailable
parent or legal guardian are commenced by the head of the program concurrently with
such approval.
c.   that portion of the plan which involves the use of Level III Interventions may be
implemented only upon authorization of a court of competent jurisdiction utilizing
the substituted judgment criteria.

3.   Where the client is an adult but is unable to provide informed consent to the
implementation of the plan,

a.   that portion of the plan which does not involve the use of Level III Interventions
may be implemented when informed consent is provided by the individual's
temporary or permanent guardian.
b.   in the event that no permanent or temporary guardian has been appointed or is
available, then that portion of the plan which does not involve the use of Level III
Interventions may be implemented upon its approval by the head of the program,
provided that actions to initiate proceedings for the appointment of some suitable
person as guardian or, where applicable, actions to provide for the availability of a
temporarily unavailable parent or legal guardian are commenced by the head of the
program concurrently with such approval.
c.   that portion of the plan which involves the use of Level III Aversive Interventions
may be implemented only upon authorization of a court of competent jurisdiction
utilizing the substituted judgment criteria.

(f)   Special Certification Requirement for Programs Utilizing Level III Aversive
Interventions.  No Behavior Modification plans employing Level III Aversive Interventions
may be implemented except in a program  or a distinct part of a program that meets the
standards established by 115 CMR 5.14(4) and that is therefore specially certified by the
Department as having authority to administer such treatment.  The following standards and
procedures shall govern all such certifications:
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1.   Only those programs or facilities which meet the following standard shall be certified
under 115 CMR 5.14(4):  the program or facility must demonstrate that it has the
capacity to safely implement such Behavior Modification plan in accordance with all
applicable requirements of 115 CMR 5.14.
2.   Any program seeking such certification shall submit a written application to the
Commissioner or designee.
3.   Such application shall include a comprehensive statement of the program's policies
and procedures for the development and implementation of plans employing Level III
Aversive Interventions, including a description of the program's actual use, or proposed
use, of such procedures, and of the program's policies and practices regarding the training
and supervision of all staff involved in the use of such procedures, and further including
current resumes of all members of the Peer Review Committee required by 115 CMR
5.14(4)(d)5. and a description of the review procedures followed by such Committee.
4.   Such application shall further include a certification by the program of its ability to
comply 115 CMR 5.14:  Behavior Modification.
5.   The Commissioner or designee shall review such application upon its receipt and,
after a determination that the written application is complete and satisfies all applicable
requirements, shall provide for an inspection of the program by authorized Department
representatives.
6.   In the course of any inspection pursuant to 115 CMR 5.14(4)(f)5. or 115 CMR
5.14(4)(f)10., inspection staff shall have access to the records of the program's clients
(including any written plans required by 115 CMR 5.14(4)(c) and data and information
developed pursuant to such plan), the physical plant of the facility, the employees of the
program, the professional credentials of such employees, and shall have the opportunity
to observe fully the treatment employed by the program and to review with the program's
staff the procedures for which certification was granted or is sought and the manner in
which such procedures have been or are to be implemented.
7.   After such review and inspection, the Commissioner or designee shall approve,
approve with conditions, or disapprove the program's application and, if approved, shall
certify the program subject to any applicable conditions based upon his or her
determination of the program's compliance with all applicable requirements.

The Commissioner or designee may, as a condition of approval, require appointment
of one or more persons approved by the Commissioner or designee to the program's peer
review committee or human rights committee in the event that he or she determines that
such appointment or appointments are necessary to ensure performance by such
committees of their review responsibilities consistent with the requirements established
by 115 CMR 5.14.
8.   If disapproved, or if certification is revoked in accordance with 115 CMR
5.14(4)(f)10., programs not operated by the Department shall have the right of appeal
established by the applicable provisions of M.G.L. c. 19 and M.G.L. c. 30A.
9.   Any such certification of a program shall be effective for a maximum of two years
and may be renewed thereafter upon the Commissioner or designee's approval of a
renewal application pursuant to the standards and procedures set forth in 115 CMR
5.14(4)(f).
10.   The performance of a provider certified for Level III interventions may be reviewed
as part of the survey required by the Department’s regulations on certification and
licensing, 115 CMR 8.00:  Certification, Licensing and Enforcement, and shall be further
subject to such additional inspections as the Commissioner in his or her discretion deems
appropriate.  Such Level III certification may be revoked, and the Department may
revoke, suspend, limit, refuse to issue or refuse to renew a provider’s Level III
certification or license pursuant to 115 CMR 8.33, upon a finding that the conditions for
certification are no longer met, as well as for any of the grounds stated at 115 CMR 8.33.
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11.   A program shall be eligible for consideration for certification for use of Level III
Interventions only if, prior to the effective date of 115 CMR 5.14, the program had been
using one or more Level III Interventions pursuant to a Behavior Modification plan for
one or more clients of the program.  This restriction on eligibility shall continue in effect
indefinitely and shall be modified only by amendment of 115 CMR 5.14.  Such
amendment shall only be proposed or adopted by the Commissioner in the event that he
or she finds that there exists a compelling need for treatment with such Interventions that
cannot be met within existing programs or through alternative programs.
12.   When necessary to prevent discontinuity in existing programming or to provide for
an emergency, the Commissioner may in his or her discretion provide for the interim
certification of a program, provided that the application and review process required for
certification by 115 CMR 5.14 shall be initiated and completed as soon as possible
thereafter.

(5)   Relationship to ISP Process.  Behavior Modification treatment plans are subject to the ISP
planning requirements of 115 CMR 6.00:  Eligibility, Individual Support Planning and Appeals
to the following extent only:

(a)   Behavior Modification treatment plans employing Level II and III Interventions are
subject to the procedural requirements concerning the development and implementation of
individual service plans as set forth in 115 CMR 6.23:  Development of Individual Support
Plans, the modification of such plans as set forth in 115 CMR 6.25:  Modification of
Individual Support Plans and the requirements concerning periodic review as set forth at
115 CMR 6.24:  Annual Review of Individual Support Plans.  Furthermore, such plans are
subject to ISP appeal as provided for in 115 CMR 6.30 through 6.34.
(b)   Behavior Modification treatment plans employing Level I Interventions are subject to
the requirements concerning periodic review as set forth at 115 CMR 6.24:  Annual Review
of Individual Support Plans and are subject to ISP appeal as provided for in 115 CMR 6.30
through 6.34.

5.15:  Medication

(1)   The use of medications by programs subject to 115 CMR 5.00 is prohibited except as
provided in 115 CMR 5.15 or in 115 CMR 5.11 concerning chemical restraints.

(2)   Medication shall not be used by programs subject to 115 CMR 5.00 as punishment, or in
quantities that interfere with the individual's habilitation.

(3)   Medication shall not be used by programs subject to 115 CMR 5.00 for the convenience of
staff or as a substitute for programming.

(4)   No medication shall be administered by programs subject to 115 CMR 5.00 for the purpose
of controlling or modifying behavior, except:

(a)   in accordance with the provisions of 115 CMR 5.11 regarding emergency chemical
restraint if applicable; or
(b)   in accordance with the recommendations of an individual service plan or support service
plan containing at least the following information:

1.   a description of the behavior to be controlled or modified;
2.   appropriate data concerning the target behavior prior to intervention with the pro-
posed drug therapy, phrased in objective terms, which shall constitute a basis from which
the individual's clinical course is evaluated;
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205 CMR 102.00: CONSTRUCTION AND APPLICATION 

Section

102.01:   Authority
102.02:   Definitions
102.03:   Construction and Amendments
102.04:   Words and Terms; Tense, Number and Gender
102.05:   Computation of Time 
102.06:   Matters Not Provided For 
102.07:   Legal Challenges

102.01:   Authority

205 CMR 101.00 through 131.00 are issued pursuant to M.G.L. c. 23K, §§ 4(37) and 5,
unless otherwise specified.

102.02:   Definitions

As used in 205 CMR 101.00 through 131.00, the following words and phrases shall have the
following meaning, unless the context clearly requires otherwise:

Affiliate is defined in M.G.L. c. 23K, § 2. 

Applicant is defined in M.G.L. c. 23K, § 2.

Application is defined in M.G.L. c. 23K, § 2.  

Bureau is defined in M.G.L. c. 23K, § 2.

Bureau Decision is defined in 205 CMR 115.03:  Phase 1 Investigation and Recommendations
by the Bureau and 205 CMR 101.00:   M.G.L. c. 23K Adjudicatory Proceedings.

Bureau Hearing is defined in 205 CMR 101.02:  Hearings Before the Bureau.

Business is defined in M.G.L. c. 23K, § 2.

Business Entity Disclosure Form (BED) is defined in 205 CMR 111.02:  Business Entity
Disclosure Form Category 1 and Category 2 Entity Applicants and Holding/Intermediary
Companies.

Candidate means a person seeking nomination or election to any local, county, or state public
office in Massachusetts, but shall not include a person seeking nomination or election to any
Federal public office.

Capital Expenditure is defined in M.G.L. c. 23K, § 2.

Cashless Wagering System is defined in M.G.L. c. 23K, § 2.

Category 1 License is defined in M.G.L. c. 23K, § 2.

Category 2 License is defined in M.G.L. c. 23K, § 2.

Chair is defined in M.G.L. c. 23K, § 2.

Cheat is defined in M.G.L. c. 23K, § 2.

Cheating and Swindling Device or Cheating and Swindling Game is defined in M.G.L. c. 23K,
§ 2.
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102.02:   continued

Chief Executive Officer means:
(a)   As to gaming licensees or applicants the natural person who is ultimately responsible
for the daily conduct of the gaming establishment business of one or more affiliated gaming
licensees or applicants, regardless of the form of business association of the gaming licensee
or applicant or the particular title which that person or any other person holds; and
(b)   As to gaming vendor licensees or applicants, the natural person who bears ultimate
responsibility for the organization and business activities of the enterprise.

Chief Financial and Accounting Officer means the chief financial and accounting officer of the
commission.

Close Associate is defined in M.G.L. c. 23K, § 2.

Commission is defined in M.G.L. c. 23K, § 2.

Commissioner is defined in M.G.L. c. 23K, § 2.

Community Contribution means a political contribution or contribution in kind made by an
applicant for a gaming license to a municipality or a municipal employee as allowed by
M.G.L. c. 23K, § 47.

Competitively-sensitive Information means all records which are, and those portions of records
which contain, confidential personal or business information which if made publicly available
would have a reasonable likelihood of placing a person at a competitive disadvantage, or be
detrimental to or otherwise cause substantial damage or irreparable harm to the person such as
identity theft, industrial espionage, unfair competition, or similar adverse consequences.
Competitively-sensitive information includes, without limitation social security numbers, pass-
port numbers and other unique identifying information, research and development information,
financial records, banking or lending records, mortgage and credit history, lists of customers or
business contacts, pricing information, marketing information, processes and methods, and any
other unique information, methodology, technique, system, or feature which is restricted by
appropriate security measures in the ordinary course to the individual or person or to top
management, counsel, research and development staff, and expert consultants only.

Complimentary Service or Item is defined in M.G.L. c. 23K, § 2.
 

Confidential Information means all records which are, and those portions of records which
contain:

(a)   trade secrets, competitively-sensitive information and other proprietary information
provided to the commission, the bureau, and their agents and employees in the course of an
application or an investigation; and
(b)   trade secrets and other information protected from public disclosure by a nondisclosure
agreement between the gaming licensee and the commission pursuant to M.G.L. c. 23K,
§ 21(a)(7).

Confidentiality Claimant means any person who makes a claim that any records, material or
information submitted to the commission, the bureau, or their agents and employees constitutes
confidential information. 

Conservator is defined in M.G.L. c. 23K, § 2.

Contractor Investigator is defined in 205 CMR 105.10:  Authority to Retain and Utilize
Contractor Investigators.

Contribution means a payment, transfer or pledge of money or a thing of value to or for the
benefit of a candidate or political organization.

Credit Card is defined in M.G.L. c. 23K, § 2.

Credit Instrument is defined in M.G.L. c. 23K, § 2.
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102.02:   continued

Dependent Person means a person who is:
(a)   An employee or co-employee of a prohibited person;
(b)   An employee or co-employee of a person affiliated with a prohibited person;
(c)   An enterprise or firm, or an officer, director, partner, owner or principal employee of an
enterprise or firm, that is a party to any contract with, or is bidding for or seeking to enter any
contract with, or regularly represents or provides services to, a prohibited person; or
(d)   A child residing with a prohibited person or who is claimed as a dependent by a
prohibited person for Federal tax reporting purposes.

Deputy Director means the deputy director of the bureau.

Director of Gaming Enforcement means the assistant attorney general designated by the attorney
general as the director of gaming enforcement pursuant to M.G.L. c. 12, § 11M(b).

Director of Security means an employee of a gaming establishment in charge of and with overall
supervisory responsibility for security of the gaming establishment.

Director of Surveillance means an employee of a gaming establishment in charge of and with
overall supervisory responsibility for surveillance at the gaming establishment.

Division is defined in M.G.L. c. 23K, § 2.

Executive Director is defined in M.G.L. c. 23K, § 2.

Financial Stability is defined in 205 CMR 117.00:  Phase 1Determination of Financial Stability.

Gambling is defined in M.G.L. c. 23K, § 2.

Game is defined in M.G.L. c. 23K, § 2.

Gaming is defined in M.G.L. c. 23K, § 2.

Gaming Area is defined in M.G.L. c. 23K, § 2.

Gaming Device or Gaming Equipment is defined in M.G.L. c. 23K, § 2.

Gaming Employee is defined in M.G.L. c. 23K, § 2.

Gaming Enforcement Unit  means the gaming enforcement unit established by the colonel of
state police pursuant to M.G.L. c. 22C, § 70.

Gaming Establishment is defined in M.G.L. c. 23K, § 2.

Gaming License is defined in M.G.L. c. 23K, § 2.

Gaming Licensee is defined in M.G.L. c. 23K, § 2.

Gaming Position is defined in M.G.L. c. 23K, § 2.

Gaming Service Employee is defined in M.G.L. c. 23K, § 2.

Gaming Vendor is defined in M.G.L. c. 23K, § 2.

Gaming Vendor License is defined in M.G.L. c. 23K, § 2.

General Counsel means the person designated by the commission as its general counsel or acting
general counsel.

Governing Body is defined in M.G.L. c. 23K, § 2.
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102.02:   continued

Gross Revenue or Gross Gaming Revenue is defined in M.G.L. c. 23K, § 2.

Holding Company is defined in M.G.L. c. 23K, § 2.

Host Community is defined in M.G.L. c. 23K, § 2.

Impacted Live Entertainment Venue is defined in M.G.L. c. 23K, § 2.

Institutional Investor is defined in M.G.L. c. 23K, § 2.

Intermediary Company is defined in M.G.L. c. 23K, § 2.

Investigatory Material means any document, record, transcript, complaint, evidentiary material
of any nature, correspondence, memoranda, report, work product, or other information
concerning any examination, any investigation (whether formal or informal), or any related
litigation, which pertains to or may disclose:

(a)   the possible violation by any person of any provision of any statute, rule, or regulation
administered by the commission or the bureau, by any other Federal, state, local or foreign
governmental authority, by any professional association, or by any securities industry
self-regulatory organization as well as all written communications from, or to, any person
complaining of or otherwise furnishing information respecting such possible violations;
(b)   information relating to an ongoing investigation that could potentially alert subjects to
the activities of investigative officials;
(c)   confidential investigative techniques the disclosure of which would prejudice future law
enforcement efforts;
(d)   any details in witness statements, which if released create a grave risk of directly or
indirectly identifying a private citizen who volunteers as a witness; and
(e)   the background of any person the disclosure of which would constitute an unwarranted
invasion of personal privacy.

Junket is defined in M.G.L. c. 23K, § 2.

Junket Enterprise is defined in M.G.L. c. 23K, § 2.

Junket Representative is defined in M.G.L. c. 23K, § 2.

Key Gaming Employee is defined in M.G.L. c. 23K, § 2.

License is defined in M.G.L. c. 23K, § 2.

List of Excluded Persons is defined in M.G.L. c. 23K, § 2.

Lottery is defined in M.G.L. c. 23K § 2.

Major Policymaking Position is defined in M.G.L. c. 23K, § 2.

Massachusetts Supplement Form (PHD-MA-SUPP) is defined in 205 CMR
111.04:  Massachusetts Supplemental Form.

MEPA  means the Massachusetts Environmental Policy Act.

Money means cash or instruments that are convertible to cash in any negotiable currency.

Multi-jurisdictional Personal History Disclosure Form (PHD-MA) is defined in 205 CMR
111.03:  Multi-jurisdictional Personal History Form.

Non-gaming Vendor is defined in M.G.L. c. 23K, § 2.

Operation Certificate is defined in M.G.L. c. 23K, § 2.
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102.02:   continued

Person is defined in M.G.L. c. 23K, § 2.

Political Contribution means a contribution as defined in M.G.L. c. 55, § 1, except for a
community contribution as defined in 205 CMR 102.02:  Community Contribution.

Political Organization means any committee of any political party in the Commonwealth of
Massachusetts, as structured and defined in accordance with M.G.L. c. 23K, §§ 46 and 47, or any
group, committee or association organized in support of such political party or any candidate.
205 CMR 102.02:  Political Organization shall not include a national party committee or the
committee of a Federal candidate for the United States Senate or House of Representatives,
unless such a committee contributes to a state candidate from its general receipts.

Prohibited Person means any officer, director, key gaming employee, qualifier or principal
employee of an applicant for a gaming license or of any holding, intermediary or subsidiary
company thereof.

Promotional Gaming Credit is defined in M.G.L. c. 23K, § 2.

Proprietary Information means all records which are, and those portions of records which contain
personal or business information which, owing to its confidential nature, is in the ordinary course
subjected to strict measures to preserve its confidentiality including, confidentiality agreements,
non-competition agreements, encryption and password protection for electronic information,
restriction of access to those with a need-to-know, and other policies, procedures, security
measures or markings designed to protect the secrecy of information and to keep the information
strictly confidential. 

Publicly Traded Corporation means a person, other than an individual, which:
(a)   has a class or series of securities registered under the Securities and Exchange Act of
1934 (48 Stat. 881, 15 U.S.C. § 78a et seq.);
(b)   is a registered management company under the Investment Company Act of 1940
(54 Stat. 789, 15 U.S.C. § 80a-1 et seq.); or
(c)   is subject to the reporting obligations imposed by section 15(d) of the Securities and
Exchange Act of 1934 by reason of having filed a registration statement which has become
effective under the Securities Act of 1933 (48 Stat. 74, 15 U.S.C. § 77a et seq.) or by reason
of an indenture entered into pursuant to an exemption from registration under the Securities
Act of 1933.

Qualification or Qualified is defined in M.G.L. c. 23K, § 2.

Qualifier is defined as a person whose qualification must be established in evaluating the
suitability of an applicant in accordance with the standards and criteria set forth in
M.G.L. c. 23K, § 12(a) and 205 CMR 115.01:  Phase 1 Determination Standards and 205 CMR
116.02:  Persons Required to be Qualified.

Record means a book, paper, map, photograph, recorded tape, financial statement, statistical
tabulation, or any other documentary material or data, regardless of physical form or
characteristics. 

Rewards Card is defined in M.G.L. c. 23K, § 2.

RFA-P1 or RFA-1 Process is defined in 205 CMR 110.00:  Issuance of Request for Category 1
and Category 2 License Applications.

RFA-2  is defined in 205 CMR 110.00:  Issuance of Request for Category 1 and Category 2
License Applications.

Secretary means the secretary of the commission.

Secretary of EOEEA  means the Secretary of the Executive Office of Energy and Environmental
Affairs.

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



205 CMR:   MASSACHUSETTS GAMING COMMISSION

6/7/13 205 CMR - 308

102.02:   continued

Security Protocols means the system for securing and preserving the confidentiality of records
in accordance with 205 CMR 103.14:  Security Protocols; Restricted Access.

Slot Machine is defined in M.G.L. c. 23K, § 2.

Solicitation means a request, suggestion or recommendation made to a particular person, by any
means of communication, that the person make a contribution; provided, however, that a
statement to a person expressing support for or opposition to the election of any candidate, or
support for or opposition to any political organization, which is made without reference to a
contribution or a statement intended for and given public dissemination encouraging all persons
to make contributions to any candidate or political organization, is not a solicitation.

State Police is defined in M.G.L. c. 23K, § 2.

Subsidiary is defined in M.G.L. c. 23K, § 2.

Surrounding Communities is defined in M.G.L. c. 23K, § 2.

Table Game is defined in M.G.L. c. 23K, § 2.

Thing of Value means:
(a)   An item of real, personal or intellectual property that may be converted into money by
selling it or pledging it as security for a loan or other advance of funds;
(b)   A loan of assets, property, personnel or facilities for use by a candidate or political
organization, such as, without limitation, office space, automobiles, telephones or telephone
services, or the time and effort of employees or consultants who are paid by the person
making the contribution;
(c)   A personal or professional service that is not incidental to the expression of a person's
ideological beliefs or membership in a political organization, and that has a value to the
candidate or political organization;
(d)   A non-reimbursed expense that is not incidental to the expression of a person's
ideological beliefs or membership in a political organization, and is of the type normally
incurred by the candidate or political organization; or
(e)   Any thing, service, expense or other item of value similar to that identified in 205 CMR
102.02:  Thing of Value(a) through (d) which may be identified by the commission in an
advisory ruling or other appropriate proceeding.

Trade Secret means all records which are, and those portions of records which contain, anything
tangible or intangible or electronically kept or stored, which constitutes, represents, evidences
or records a secret scientific, technical, merchandising, production, manufacturing, or
management information, design, process, procedure, formula, invention, method or
improvement which its owner considers to be and treats as confidential and which is not
available to the public by any other source.  205 CMR 102.02:   Trade Secret shall include
anything which is a trade secret pursuant to M.G.L. c. 266, § 30(4).

Transfer is defined in M.G.L. c. 23K, § 2.

Vulnerable Populations  means groups of people that studies have shown to be more susceptible
to gambling problems than others including people with a history of alcohol or other drug abuse,
people with a history of mental health issues, low income patrons of gaming establishments, and
older adults. 

Wager is defined in M.G.L. c. 23K, § 2.

102.03:   Construction and Amendments

(1)   205 CMR, shall be construed in accordance with generally accepted principles of statutory
construction in the Commonwealth of Massachusetts, including those set forth in M.G.L. c. 23K.
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102.03:   continued

(2)   205 CMR shall be liberally construed to permit the commission, the bureau, and their agents
and employees to effectively carry out their respective statutory functions and to secure a just and
expeditious determination of issues properly presented to the commission and the bureau.

(3)   Nothing in 205 CMR shall be construed to conflict with any provision of M.G.L. c. 23K.

(4)   Waivers and Variances.
(a)   General.  The commission may in its discretion waive or grant a variance from any
provision or requirement contained in 205 CMR 101.00 through 131.00, not specifically
required by law, where the commission finds that:

1.   Granting the waiver or variance is consistent with the purposes of M.G.L. c. 23K;
2.   Granting the waiver or variance will not interfere with the ability of the commission
or the bureau to fulfill its duties; 
3.   Granting the waiver or variance will not adversely affect the public interest; and
4.   Not granting the waiver or variance would cause a substantial hardship to the person
requesting the waiver or variance.

(b)   Filings.  All requests for waivers or variances shall be in writing, shall set forth the
specific provision to which a waiver or variance is sought, and shall state the basis for the
proposed waiver or variance.
(c)   Determination.  The commission may grant a waiver or variance, deny a waiver or
variance, or grant a waiver or variance subject to such terms, conditions and limitations as
the commission may determine.  Any waiver request not acted on by the commission within
60 days of filing shall be deemed denied.

102.04:   Words and Terms; Tense, Number and Gender

In construing 205 CMR 101.00 through 131.00, except when otherwise plainly declared or
clearly apparent from the context:  words in the present tense shall include the future tense;
words in the masculine shall include the feminine and neuter genders; and words in the singular
shall include the plural and the plural shall include the singular.

102.05:   Computation of Time

(1)   Unless specified otherwise, computation of any time period referred to in 205 CMR 101.00
through 131.00 shall begin with the first day following the act which initiates the running of the
time period.  The last day of the time period is to be included unless it is a Saturday, Sunday, or
legal holiday in which event the period shall run until the end of the next business day.  When
the time period is seven days or less, intervening Saturdays, Sundays, or legal holidays shall be
excluded in the computation.  When a time period is greater than seven days each intervening
calendar day shall be included in the computation.

(2)   Whenever a provision of 205 CMR 101.00 through 131.00 requires that an act or event
occur on a specified day or date, and such day or date falls upon a Saturday or Sunday or legal
holiday, such provision shall be construed to refer to the next business day immediately
following such day or date.

102.06:   Matters Not Provided For 

In recognition of the inherent difficulty of drafting functional  regulations that contemplate
every situation that may arise in the regulation of gaming in the Commonwealth, 205 CMR
102.06 provides the Commission, the IEB, and Commission staff, with reasonable discretion to
ensure that all issues that may arise in the enforcement of 205 CMR may be appropriately
addressed. Matters not specifically provided for in 205 CMR regarding the licensing of a gaming
establishment, individual, or vendor, or the operation of a gaming establishment, shall be
determined by the Commission or, where applicable, IEB or Commission staff in a manner
consistent with the principles set forth in M.G.L. c. 23K, § 1.  If this provision is used, the
Commission, IEB, or Commission staff shall make a written determination setting forth the
rationale  therefor.  Such determination shall be presented to the Commission.
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102.07:   Legal Challenges

No person or local governmental entity may challenge or seek to enjoin commission action
based solely on a claim that an applicant failed to adhere to one or more provisions of 205 CMR
102.00 through 128.00 or that the commission did not require the applicant to do so; provided
further that no person or local governmental entity may challenge any action taken by any party
before the promulgation of 205 CMR 118.00 through 131.00 based on a failure to comply with
a provision of 205 CMR 118.00 through 131.00 so long as such action complied with the
provisions of M.G.L. c. 23K.

REGULATORY AUTHORITY 

205 CMR 102.00: M.G.L. c. 12, § 11M; c. 23K, §§ 2, 4(37), 5, 9(b), 12(a), 21(a)(7), 46, 47;
c. 22C, § 70; c. 55, §§ 1, 7A; and c. 266, § 30. 
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205 CMR 103.00: ACCESS TO AND CONFIDENTIALITY OF COMMISSION RECORDS

Section

103.01:   Purpose, Authority and Applicability 
103.02:   Availability of Public Records 
103.03:   Official Custodians; Individual Responsible for Personal Data System
103.04:   Determinations by the Official Custodian, the General Counsel and the Commission
103.05:   Effect of Requests for Confidentiality 
103.06:   Postponing Denial of Confidentiality Pending Appeal 
103.07:   When Confidential or Exempt Information May Be Disclosed by the Commission 
103.08:   Confidential Information Subject to Promise of Confidentiality
103.09:   Information Provided in Response to Requests for Applications - Phase 1 & Phase 2
103.10:   Requests for Protecting Confidential Information
103.11:   Procedure for Acting on Requests for Protecting Confidential Information 
103.12:   Reconsidering Confidentiality Determinations 
103.13:   Executive Session Consideration of Confidential or Exempt Information
103.14:   Security Protocols; Restricted Access 
103.15:   Records Retention

103.01:   Purpose, Authority and Applicability

205 CMR 103.00 is promulgated pursuant to M.G.L. c. 23K, §§ 4(37), and 5.  205 CMR
103.00 is intended to assure that public access to, and the confidentiality of, records made or
received by the commission and the bureau are in conformity with M.G.L. c. 23K, § 9(b) and §
21(a)(7); M.G.L. c. 66, § 10; M.G.L. c. 4, § 7, cl. 26; and 950 CMR 32.00:  Public Records
Access.

103.02:   Availability of Public Records

All records made or received by the commission or the bureau shall be public records and
shall be available for disclosure on request pursuant to 205 CMR 103.00 and 950 CMR
32.00:  Public Records Access, except the following, which shall be exempt from disclosure to
the extent permitted by law: 

(1)   all records, including without limitation investigatory materials, specifically excluded from
the definition of "public record" pursuant to M.G.L. c. 4, § 7, cl. 26; 

(2)   all confidential information as defined in 205 CMR 102.02:  Definitions; 

(3)   all records which are or which contain "criminal offender record information", "evaluative
information", or "intelligence information" pursuant to M.G.L. c. 6, § 167, the disclosure of
which would not be in compliance with M.G.L. c. 6, §§ 167 through 178Q;

(4)   all records which are or which contain "personal data" pursuant to M.G.L. c. 66A, § 1, the
disclosure of which would not be in compliance with M.G.L. c. 66A; or which are or which
contain "personal information" pursuant to M.G.L. c. 93H, § 1, the disclosure of which would
not be in compliance with M.G.L. c. 93H; and

(5)   all records specifically or by necessary implication exempted from disclosure by statute
including, but not limited to, the exemption statutes listed by the supervisor of public records in
the official Guide to the Massachusetts Public Records Law:  Appendix.

103.03:   Official Custodians; Individual Responsible for Personal Data System

(1)   Pursuant to M.G.L. c. 66, § 6, and M.G.L. c. 23K § 3(f) and (i), subject to the oversight of
the chair, the secretary shall be the official custodian of all books, documents and papers filed
by the commission and of its minute book; the chief financial and accounting officer shall be the
official custodian of its books of account and accounting records; the deputy director shall be the
official custodian of all records of the bureau; and the executive director shall be the official
custodian of all other records of the commission.  In the case of an absence or vacancy in the
office of an official custodian, or in the case of disability as determined by the commission, the

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



205 CMR:   MASSACHUSETTS GAMING COMMISSION

6/7/13 205 CMR - 312

103.03:   continued

chair may designate an acting custodian to serve until the vacancy is filled or the absence or
disability ceases.  Each official custodian may, with the permission of the chair, delegate to
another commissioner, employee or employees of the commission or the bureau responsibility
for the custody of some or all public records under his or her jurisdiction.     

(2)   Pursuant to M.G.L. c. 66A, § 2, subject to the oversight of the chair, the executive director
shall be the individual immediately responsible for any personal data system maintained by the
commission; the deputy director shall be the individual immediately responsible for any personal
data system maintained by the bureau; and each shall conform to the requirements of
M.G.L. c. 66A and 801 CMR 3.00:  Privacy and Confidentiality for preventing unauthorized
access to or dissemination of personal data under his or her jurisdiction.  In the case of an
absence or vacancy in the office of an individual immediately responsible for any personal data
system, or in the case of disability as determined by the commission, the chair may designate an
acting person to serve as the individual immediately responsible for any personal data system
until the vacancy is filled or the absence or disability ceases.  The executive director or the
deputy director may, with the permission of the chair, delegate to another commissioner or
employee of the commission or the bureau immediate responsibility for any personal data system
under his or her jurisdiction. 

103.04:   Determinations by the Official Custodian, the General Counsel and the Commission

No information which is exempt from disclosure under 205 CMR 103.02 or which a
confidentiality claimant asserts to be confidential information defined in 205 CMR
102.02:  Definitions shall be disclosed in response to any request for public records unless the
Commission has expressly so authorized in accordance with 205 CMR 103.00.  

103.05:   Effect of Requests for Confidentiality

Whenever a confidentiality claimant requests in writing that particular records be deemed to
be or to contain confidential information as defined in 205 CMR 102.02:  Definitions, such
records or information shall be treated as confidential and may not be disclosed until the
confidentiality request has been approved or denied pursuant to 205 CMR 103.04, 103.10 and
103.11.

103.06:   Postponing Denial of Confidentiality Pending Appeal

Whenever the commission denies a request to deem records to be or to contain confidential
information as defined in 205 CMR 102.02:  Definitions or exempt from disclosure as described
in 205 CMR 103.02(1) through (5), such denial shall take effect 14 days after the date thereof
so that any person aggrieved by said denial may appeal to a court of competent jurisdiction.
During this 14-day period, the records in question shall be treated as confidential and accordingly
exempt from public disclosure in accordance with M.G. L. c. 4, § 7(26)(a).  This 14-day period
may be extended by the commission in extraordinary situations.  Any extension shall be in
writing and signed by the general counsel.

103.07:   When Confidential or Exempt Information May be Disclosed by the Commission

(1)   Notwithstanding any provision of 205 CMR 103.00 to the contrary, information otherwise
exempt from disclosure as described in 205 CMR 103.02(1) through (5) shall be subject to
disclosure by the commission only: 

(a)   to the extent necessary to comply with Federal Law; 
(b)   to the extent necessary to comply with or carry out the responsibilities contained in
M.G.L. c. 23K or other state law;
(c)   to the extent necessary for any enforcement action, whether criminal or civil, judicial
or administrative;
(d)   upon presentation of proper identification, to the person who furnished the specific
information to the commission or the bureau; or
(e)   upon presentation of a timely and duly executed and notarized authorization by the
person who furnished the specific information to the commission or the bureau, to any other
person making a written request for the specifically identified information. 
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103.07:   continued

(2)   If information otherwise exempt from disclosure as described in 205 CMR 103.02(1)
through (5) is released or otherwise disclosed to any person under any circumstances other than
those identified in 205 CMR 103.07(1)(d) and (e), written notice of such release or disclosure
shall be provided to the last known address the commission has in its records for the  person who
furnished the confidential information to the commission or the bureau, unless such notice may
prejudice the possibility of effective law enforcement or otherwise imperil the integrity of the
commission's or the bureau's operations.  To the extent known, the notice shall include:

(a)   The name and address of the person to whom the information was released or disclosed;
(b)   A description of the information released or disclosed; and
(c)   The date of the release or disclosure.

(3)   Subject to 205 CMR 103.07(2) any such notice of confidential information to be released
or disclosed will be given prior to the release or disclosure to provide an opportunity for review.

103.08:   Confidential Information Subject to Promise of Confidentiality

For confidential information to be protected from public disclosure by a nondisclosure
agreement pursuant to M.G.L. c. 23K, § 21(a)(7) or by other promise of confidentiality pursuant
to M.G.L. c. 4, § 7, cl. 26(g), the nondisclosure agreement or other promise of confidentiality
must be made in writing and signed by the chair, the secretary or a person designated by the
commission. 

103.09:   Information Provided in Response to Request for Applications - Phase 1 & Phase 2

(1)   In accordance with M.G.L. c. 23K, § 9(b), an application for a license in response to the
commission's Request for Applications-Phase 1, 205 CMR 110.00:  Issuance of Request for
Category 1 and Category 2 License Applications, and an RFA-2 application submitted in
accordance with 205 CMR 118.00:  Phase 2- Applying for a License shall be a public record
except those portions of the application containing information otherwise exempt from
disclosure pursuant to 205 CMR 103.02(1) through (5). 

(2)   As guidance to applicants and the public, the commission shall issue a set of specimen
annotated application forms and distribute such forms together with, or incorporated as part
thereof, the Request for Applications - Phase 1 pursuant to 205 CMR 111.00:  Phase 1
Application Requirements and with or part of the Request for Applications- Phase 2 pursuant to
205 CMR 118.00:  Phase 2 - Applying For a License.  These specimen annotated application
forms shall designate as "Exempt/Redact" or otherwise identify all information or categories of
information which, at a minimum, the commission considers to be exempt from disclosure in
accordance with 205 CMR 103.02(1) through (5). 

(3)   To assist the commission in protecting from inadvertent disclosure information subject to
205 CMR 103.02(1) through (5), applicants shall follow the procedures in 205 CMR 103.10(1)
in completing and submitting the required forms pursuant to 205 CMR 111.00:  Phase 1
Application Requirements and 205 CMR 118.00:  Phase 2- Applying For a License.

(4)   All information submitted by an applicant in the RFA Phase 1 or Phase 2 application, other
than that described as "Exempt/Redact" or otherwise so identified in 205 CMR 103.09(2), shall
be presumed to be available for public disclosure on request unless a confidentiality claimant
demonstrates or the commission otherwise finds that a separable portion of the information is
exempt from disclosure pursuant to 205 CMR 103.02(1) through (5).  Confidentiality claimants
shall make such a demonstration in accordance with the provisions of 205 CMR 103.10 through
103.12.

103.10:   Requests for Protecting Confidential Information

Except as set forth in 205 CMR 103.09, no record shall be deemed to be or to contain
confidential information as defined in 205 CMR 102.02:  Definitions unless a person submits
a written request to the commission to deem the information confidential information and
accordingly exempt from public disclosure in accordance with M.G. L. c. 4, § 7(26)(a).  The
request shall be made and substantiated as follows: 
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103.10:   continued

(1)   Each record containing information that is the subject of a confidentiality request shall be
clearly marked "CONFIDENTIAL".  To assist the commission in complying with 205 CMR
103.02, persons shall separately submit confidential portions of otherwise non-confidential
records.  If submitted separately, the record that is the subject of a confidentiality request shall
be clearly marked "CONFIDENTIAL" and the record from which confidential information has
been redacted shall be clearly marked "REDACTED".

 
(2)   The request for confidentiality shall be supported with the following information, which
shall be treated as a public record: 

(a)   The time period for which confidential treatment is desired. 
(b)   The reason the record was provided to the commission or the bureau, and the date of
submittal. 
(c)   The basis for the claim that the record contains confidential information and, if
applicable, the basis for believing that the criteria in 205 CMR 103.11 are satisfied. 
(d)   The extent to which the person requesting that the record be kept confidential has
disclosed the contents of that record to other persons without a restriction as to
confidentiality imposed by agreement or by law. 
(e)   A statement whether, to the best of the provider's knowledge, the information has
previously been provided to a governmental entity that does not treat the information as
confidential or that has denied a request for confidential treatment.
(f)   A statement that the information is not required to be disclosed or otherwise made
available to the public under any other Federal or state law.  
(g)   How making the record a public record would place the applicant at a competitive
disadvantage pursuant to M.G.L. c. 23K, § 9(b), or would be detrimental to a gaming licensee
if it were made public pursuant to M.G.L. c. 23K, § 21(a)(7).
(h)   If the record was submitted voluntarily for use in developing governmental policy and
upon a promise of confidentiality pursuant to M.G.L. c. 4, § 7, cl. 26(g), and not in
compliance with a regulation or order of the commission or a court, whether and if so why
making the record a public record would tend to lessen the availability to the commission or
the bureau of similar records in the future. 

103.11:   Procedure for Acting on Requests for Protecting Confidential Information

The commission shall act on a confidentiality request made pursuant to 205 CMR 103.10
subject to the following provisions: 

(1)   If the commission has received a request to inspect or copy a record which is the subject of
a confidentiality request on which the commission has not made a final decision, the commission
shall notify the person who made the request to inspect or copy the record that the record in
question is the subject of a pending confidentiality request and a final decision will be made
when the commission determines whether the record in question is entitled to confidentiality
protection and shall notify the confidentiality claimant of the request to inspect or copy the
record. 

(2)   The commission shall determine whether the record is confidential information as defined
in 205 CMR 102.02:  Definitions.  The Commission shall give notice of its determination(s) to
the confidentiality claimant and all persons who requested to inspect or copy the record. 

(3)   If the commission determines that a record is confidential information as defined in
205 CMR 102.02:  Definitions, the record in question, or portion thereof, shall be exempt from
public disclosure in accordance with M.G. L. c. 4, § 7(26)(a)  for such length of time, and subject
to such terms, conditions and limitations, as the commission may include in the determination.
The commission shall so notify the person who submitted the record to the commission or the
bureau, the confidentiality claimant, and all persons making a request to inspect or copy the
record in question. 
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103.11:   continued

(4)   All notices given pursuant to 205 CMR 103.11(2) and (3) shall be in writing, shall be
delivered by hand, by first class mail, or by electronic mail, and shall include: 

(a)   the reasons for the determination, 
(b)   notice that the determination constitutes a final decision of the commission, 
(c)   notice that the determination may be subject to review by the supervisor of records of
the Office of the Secretary of the Commonwealth or by the courts, as applicable.
(d)   if the determination is that the record in question, or portion thereof is not confidential
information as defined in 205 CMR 102.02:  Definitions, notice that the record in question
shall become a public record 14 days after the date of the commission's determination unless,
a person aggrieved by said determination appeals the determination to a court of competent
jurisdiction.  This 14-day period may be extended only in extraordinary situations, and any
such extension must be in writing and signed by the commission's general counsel. 

(5)   If pursuant to 205 CMR 103.11, the commission denies a request to protect confidential
information made pursuant to 205 CMR 103.10, the confidentiality claimant may, within ten
days from the date of the commission's notice of such determination, submit to the commission
one request to reconsider such determination, which request to reconsider shall set forth any and
all supplemental information supporting the claim of confidentiality and further addressing the
criteria of 205 CMR 103.10(2).  The commission shall act on the request to reconsider following
the procedures in 205 CMR 103.11(1) through (4).  The request for reconsideration shall stay the
effect of the commission's original denial and the 14-day period set forth in 205 CMR 103.11(4)
shall run from the date of the commission's notice of its ruling on the request for reconsideration.

(6)   If pursuant to 205 CMR 103.11, the commission denies a request to protect confidential
information made pursuant to 205 CMR 103.10, the confidentiality claimant may, at any time
before the expiration of the applicable 14 day period set forth in 205 CMR 103.11(4), submit a
written request to the commission pursuant to 205 CMR 111.05:  Withdrawal of Application,
to withdraw with prejudice the application to which the information relates and to order the
information permanently sealed or returned to the applicant.  If the commission allows the
request to withdraw the application with prejudice, the commission may order the information
permanently sealed or returned to the applicant to the extent permitted by M.G.L. c. 4, § 7, cl. 26,
and M.G.L. c. 23K.
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103.12:   Reconsidering Confidentiality Determinations

If the commission determines that newly discovered information or changed circumstances
make it appropriate for the commission to reconsider and possibly modify a prior grant of
confidentiality, the commission shall so notify the person who submitted the record to the
commission or the bureau, and the confidentiality claimant.  The notice shall give the person and
the confidentiality claimant a reasonable period of time to substantiate, pursuant to 205 CMR
103.10, keeping the record in question confidential.  The amount of time originally established
in the notice maybe reasonably extended by the commission.  After this time has passed, or after
the commission has received a written response from the confidentiality claimant, whichever
occurs first, the commission shall make a new determination whether the record in question shall
be deemed either confidential or a public record. 

103.13:   Executive Session Consideration of Confidential or Exempt Information

Pursuant to M.G.L. c 30A, § 21(a)(7), the commission may meet in executive session to
review information which is exempt from disclosure as described in 205 CMR 103.02(1) through
(5); or to conduct an in camera inspection of records to enable the commission to resolve matters
as to confidentiality or exemption pursuant to 205 CMR 103.04(1) or (2), to act on requests for
protecting confidential information pursuant to 205 CMR 103.11, or to reconsider confidentiality
determinations pursuant to 205 CMR 103.12.

103.14:   Security Protocols; Restricted Access

(1)   The executive director, subject to the direction of the commission, shall establish and
maintain secure storage areas, methodologies and procedures to protect tangible and electronic
information exempt from disclosure as described in 205 CMR 103.02(1) through (5) contained
in the records of the commission or the bureau.  Records containing such information shall be
kept, managed, accessed and used in accordance with the security protocols.

(2)   Records for which confidential information claims have been made and related supporting
materials, and information for which such claims have been finally adjudicated in favor of the
confidentiality claimant, shall be kept, managed, accessed and used in accordance with the
security protocols.  Materials and information for which such claims have been finally
adjudicated against the confidentiality claimant may be permanently removed from the protection
of the security protocols. 

(3)   The executive director the deputy director and the official custodians shall be responsible
for implementing the security protocols for records under their respective custody.  

(4)   Personnel and authorized agents of the commission or the bureau who require information
contained within the secure tangible and electronic storage areas for the effective performance
of their duties may, upon request to its official custodian, examine documents containing such
information in accordance with the security protocols.  

(5)   The commission and the bureau shall keep the number of tangible and electronic copies of
information exempt from disclosure as described in 205 CMR 103.02(1) through (5) to a
minimum and shall ensure that all copies of such information are maintained in a manner
consistent with the requirements of the security protocols.  No copies of such documents or
information may be made or transmitted except in accordance with the security protocols; where
necessary to the authorized duties and operations of the commission, the bureau, or their
employees and authorized agents; or where release of the confidential information is authorized
pursuant to 205 CMR 103.00.  Any notes concerning such information made by commission or
bureau employees or agents shall be treated as confidential pursuant to 205 CMR 103.00. 

(6)   Commission or bureau employees or authorized agents who violate the procedures required
by 205 CMR 103.00 or the security protocols established pursuant thereto shall be subject to
disciplinary action. 
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205 CMR 104.00: DELEGATION OF AUTHORITY

Section

104.01:   Delegation of Commission Authority
104.02:   Delegation of Chair's Authority 

104.01:   Delegation of Commission Authority

(1)   Subject to M.G.L. chs. 23K and 30A, the commission may, in its discretion, delegate the
authority of the commission to perform any of its functions under M.G.L. c. 23K or 205 CMR
101.00 through 131.00, with the exception of final decisions regarding Phase 1 and Phase 2
determinations of qualification for gaming licenses, to a commissioner or commissioners, or to
the executive director, the bureau, the deputy director, or any other employee of the commission,
on such terms and conditions as the commission may specify.  Any action taken and
determination made pursuant to such delegation shall not require further approval, ratification
or other action by the commission.  

(2)   All delegations of commission authority made pursuant to 205 CMR 104.01(1) shall remain
in effect until amended, suspended, modified or revoked by the commission. 

(3)   The commission may review, reconsider, amend, modify, suspend or revoke any action
taken or determination made pursuant to such delegation.    

(4)   Whenever M.G.L. c. 23K or 205 CMR 101.00 through 131.00 requires that the commission
provide notice of an action taken or determination made, and such action is taken or
determination is made pursuant to delegation pursuant to 205 CMR 104.01(1), such notice shall
be provided by the individual or entity exercising delegated authority.

(5)   In any delegation to the bureau, pursuant to M.G.L. c. 23K, § 4(32), the commission shall
not place any restriction upon the bureau's ability to investigate or prosecute violations of
M.G.L. c. 23K or 205 CMR. 

104.02:   Delegation of Chair's Authority

(1)   The chair may, in his or her discretion, delegate to another commissioner or commissioners
or to the executive director the authority of the chair to perform any of his or her duties and
responsibilities under M.G.L. c. 23K or 205 CMR. 

(2)   All delegations of made pursuant to 205 CMR 104.02(1) shall remain in effect until
amended, suspended, modified or revoked by the chair. 

(3)   The chair may, on his or her own initiative, review, reconsider, amend, modify, suspend or
revoke any action taken or determination made pursuant to such delegation.    

(4)   Whenever M.G.L. c. 23K or 205 CMR 101.00 through 131.00 requires that the chair
provide notice of an action taken or determination made, and such action is taken or
determination is made pursuant to delegation pursuant to 205 CMR 104.02(1), such notice shall
be provided by the individual exercising delegated authority.

REGULATORY AUTHORITY

205 CMR 104.00:  M.G.L. c. 23K §§ 3(g), (h), (i), 4(32), 4(37); 5; and 6(a).
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205 CMR 105.00: INVESTIGATIONS AND ENFORCEMENT BUREAU

Section

105.01:   Duties and Responsibilities
105.02:   Subpoena Power
105.03:   Authority to Require Testimony under Oath
105.04:   Orders and Directives
105.05:   Civil Penalties
105.06:   Seizure of Unlawful Devices, Games or Machines
105.07:   Coordination with the Massachusetts State Police
105.08:   Coordination with the Massachusetts Attorney General
105.09:   Coordination with the Massachusetts Alcoholic Beverages Control Commission
105.10:   Authority to Retain and Utilize Contractor Investigators

105.01:   Duties and Responsibilities

(1)   The bureau shall be the primary enforcement agent for regulatory matters under
M.G.L. c. 23K and 205 CMR 101.00 through 131.00 and shall have all of the powers and duties
of the bureau enumerated in St. 2011, c. 194, M.G.L. c. 23K and 205 CMR 101.00 through
131.00.

(2)   The bureau shall be under the supervision and control of the deputy director who shall be
the executive and administrative head of the bureau and shall be responsible for administering
and enforcing the laws relative to the bureau and to each administrative unit of the bureau.  The
duties of the deputy director shall be exercised and discharged subject to the direction, control
and supervision of the chair or to the executive director by appropriate delegation of authority
pursuant to 205 CMR 104.02:  Delegation of Chair's Authority.

(3)   The bureau shall be a law enforcement agency and its employees shall have such law
enforcement powers as necessary to effectuate the purposes of M.G.L. c. 23K, including the
power to receive intelligence on an applicant or licensee, and to investigate any suspected
violations of M.G.L. c. 23K.

(4)   With respect to the investigation and enforcement of gaming establishments and licensees,
the bureau may obtain or provide pertinent information regarding applicants or licensees from
or to law enforcement entities or gaming authorities and other domestic, Federal or foreign
jurisdictions, including the Federal Bureau of Investigation, and may transmit such information
to each other electronically or via other secure methods.

(5)   The bureau shall conduct investigations into the qualifications and suitability of all
applicants, qualifiers and other persons required to be registered or investigated in connection
with any form of license or registration pursuant to M.G.L. c. 23K and 205 CMR 101.00 through
131.00, including without limitation an investigation of qualifications and suitability to hold a
gaming license pursuant to M.G.L. c. 23K.

105.02:    Subpoena Power

(1)   Pursuant to M.G.L. c. 23K, § 4(31) and M.G.L. c. 30A, § 12, the deputy director is
authorized in the name of the commission to issue subpoenas, in the conduct of investigations
and adjudicatory proceedings, to compel the attendance of witnesses and to produce documents
and records, including, but not limited to, written materials, materials maintained and stored in
any form of documentary or electronic media, internet, intranet, other electronic, analog or digital
formats, and at any place or virtual location within the Commonwealth of Massachusetts.  

(2)   Subpoenas pursuant to 205 CMR 105.02(1) concerning an adjudicatory proceeding shall be
issued in accordance with M.G.L. c. 30A, § 12, and 205 CMR 101.00:  M.G.L. c. 23K
Adjudicatory Proceedings.

(3)   Subpoenas pursuant to 205 CMR 105.02(1) may be served by bureau employees and agents,
including contractor investigators. 
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105.03:      Authority to Require Testimony Under Oath

Pursuant to M.G.L. c. 23K, § 4(31) and M.G.L. c. 30A, § 12, the deputy director may
designate specific bureau employees and agents, including contractor investigators, to require
testimony under oath in bureau investigations and hearings.  

105.04:   Orders and Directives

The bureau shall have power and authority, without limitation, to issue orders and require
compliance pursuant to and in accordance with M.G.L. c. 23K, § 35. 

105.05:   Civil Penalties

The bureau shall have power and authority, without limitation, to assess a civil administrative
penalty pursuant to and in accordance with M.G.L. c. 23K, § 36.  

105.06:   Seizure of Unlawful Devices, Games or Machines

Pursuant to M.G.L. c. 23K, § 42, any device, game or gaming device possessed, used,
manufactured, distributed, sold or serviced in violation of M.G.L. c. 23K shall be subject to
seizure and forfeiture by the division or the bureau.  Forfeiture proceedings shall be conducted
as provided in M.G.L c. 94C, § 47(b) through (j).  For purposes of M.G.L. c. 94C, § 47(d) and
M.G.L. c. 271A, § 3, the commission shall be considered a police department and shall be
entitled to a police department's distribution of forfeiture proceedings.

105.07:   Coordination with the Massachusetts State Police

The bureau will coordinate with the Gaming and Enforcement Unit in accordance with the
provisions of M.G.L. c. 22C, § 70, M.G.L. c. 23K, § 6, and M.G.L. c. 12, § 11M.  

105.08:   Coordination with the Massachusetts Attorney General

The bureau will coordinate with the division in accordance with the provisions of
M.G.L. c. 12, § 11M, M.G.L. c. 22C, § 70, and M.G.L. c. 23K.

105.09:   Coordination with the Massachusetts Alcoholic Beverages Control Commission

The bureau will coordinate with the Gaming Liquor Enforcement Unit of the Massachusetts
Alcoholic Beverages Control Commission in accordance with the provisions of M.G.L. c. 10,
§ 72A and M.G.L. c. 23K.  

105.10:   Authority to Retain and Utilize Contractor Investigators

(1)   The commission may, pursuant to M.G.L. c. 23K, § 4, and any applicable procurement
procedures, retain qualified contractor investigators, either directly or pursuant to a contract or
contracts with a private investigative business or businesses, to assist the bureau in conducting
initial suitability, qualification, and background investigations of license applicants and qualifiers
in accordance with the criteria set forth in M.G.L. c. 23K and 205 CMR 101.00 through 117.00.

(2)   In retaining contractor investigators, the commission may establish minimum qualifications
in terms of education, training, and experience in Federal, state or local, civil or criminal, law
enforcement, regulatory and investigative matters. 

(3)   Prior to entering a contract with the commission, each prospective contractor investigator
and, if applicable, his or her related business shall be subject to an expedited background inquiry
by the bureau through the gaming and enforcement unit, which shall include, without limitation,
an examination of prior criminal history, financial stability, reputation for integrity, honesty,
good character; and education, training, and experience in Federal, state or local, civil or
criminal, law enforcement, regulatory and investigative matters.  If a contractor investigator and,
if applicable, his or her business entity is deemed suitable and qualified by the bureau in its
discretion based on this expedited background inquiry, then the commission on behalf of the
bureau may enter into a contract for the professional services of the contractor investigator in a
form and with terms such acceptable to the commission.
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105.10:   continued

(4)   Once retained, each contractor investigator shall be provided with the necessary authority
and credentials to serve as an official agent of the bureau in conducting initial suitability,
qualification, and background investigations of license applicants and qualifiers in accordance
with the criteria set forth in M.G.L. c. 23K and 205 CMR.

(5)   Immediately on being retained each contractor investigator shall be sworn to the faithful
performance of his or her official duties under M.G.L. c. 23K and 205 CMR.  Before a contractor
investigator can participate in any investigation under M.G.L. c. 23K or 205 CMR, the
investigator shall execute a certification acknowledging his or her full understanding and
acceptance of the authority given, applicable confidentiality provisions, and the limits to such
an investigative authority.

(6)   Each contractor investigator shall report to the deputy director of the bureau.  In the case of
an absence or vacancy in the office of the deputy director, each contractor investigator shall
report to an interim supervisor designated by the chair to supervise such investigators and
investigations.  

(7)   Any contract entered by the commission for the services of any contractor investigator may
be terminated by the commission, without cause, liability or recourse. 

REGULATORY AUTHORITY

205 CMR 105.00: St. 2011, c. 194; M.G.L. c. 10, § 72A; c. 12, § 11M; c. 22C, § 70; c. 23K
§§ 4(37), 5, 6, 35, 36, 42; c. 30A, § 12; and c. 94C, § 47.
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Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Massachusetts Gaming Commission

205 CMR 106.00

Information and Filings

This section generally governs the manner in which certain documents are filed with the commission.  

The proposed amendments contain administrative amendments intended to broaden the scope of 

certain provisions of the chapter to include the commission's new RFA-2 related regulations, and a 

reworked section relative to a licensee's duty to report any change of address or contact information 

to the commission.

G.L. c.23K, sections 4(37) and 5

Todd Grossman (617) 979-8400

84 State Street, suite 720, Boston, MA 02109

LGAC- 3/29/13            Sec. of Comm.- 4/12/13

Boston Globe- 4/12/13    The Sun Chronicle- 4/12/13   Springfield Republican- 4/12/13  

Boston Herald- 4/12/13   Cape Cod Times- 4/12/13   Worcester Telegram & Gazette- 4/13/13

5/3/13
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1236 06/07/2013

05/24/2013 cm

06/07/2013

May 23 2013 

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

5/21/13

duty to report, change of address

These are amendments to the existing 205 CMR 106.00

325, 326 325, 326

Date amended small business impact statement was filed:
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205 CMR 106.00: INFORMATION AND FILINGS 

Section

106.01:   Offices; Hours
106.02:   Communications; Notices
106.03:   Electronic Filing by Applicants during RFA-1 and RFA-2 Processes
106.04:   Petitions for Adoption, Amendment or Repeal of Regulations
106.05:   Advisory Services and Advisory Rulings

106.01:   Offices; Hours

The commission will post on its website and update the address of the main office and the
office hours of the commission and the bureau and the address and contact information for public
information about the commission. 

106.02:   Communications; Notices

(1)   Except as otherwise provided by 205 CMR 101.00 through 131.00 or as specified by the
commission on its website, all applications, papers, process or correspondence relating to the
commission or the bureau shall be addressed to, submitted to, filed with or served upon the
commission or the bureau, respectively, at its main office.

(2)   Service of process upon the commission or the bureau shall be made in accordance with
Mass. R. Civ. P. 4(d)(3).  

(3)   Service of all papers, documents, notices and pleadings in adjudicatory proceedings
conducted by or on behalf of the commission or the bureau shall be made in accordance with
205 CMR 101.00:   M.G.L. c. 23K Adjudicatory Proceedings.

(4)   Except as set forth in 205 CMR 106.03, all other applications, papers, documents, notices,
correspondence or filings shall be deemed to have been received by the commission when
delivered to the main office of the commission or to the chair, a commissioner, or such employee
or employees of the commission as may be designated by the chair and posted on the
commission's website.  Except as set forth in 205 CMR 106.03, all other applications, papers,
documents, notices, correspondence or filings shall be deemed to have been received by the
bureau when delivered to the main office of the bureau or to the deputy director or such
employee, employees, or agents of the bureau as may be specified by 205 CMR 101.00: 
M.G.L. c. 23K Adjudicatory Proceedings or as may be designated by the deputy director as
posted on the commission's website.

(5)   Except as otherwise specifically provided by M.G.L. c. 23K or 205 CMR 101.00 through
131.00, the commission or the bureau as applicable:

(a)   will send any notice of public hearing and any decision of the commission or the bureau
concerning a specific applicant, licensee or registrant to the applicant, licensee or registrant
either by in hand delivery, by mail, or by electronic mail to the address shown in the most
recent application or notice of change of address received from such person; and
(b)   may send any other papers, documents, notices, or correspondence by any method
specified in 205 CMR 106.02(5)(a) or by first class mail, postage prepaid.  Notices from the
commission or the bureau shall be deemed to have been received upon the earlier of in hand
delivery, electronic mail transmission, or deposit in the United States mail, postage prepaid,
and the time specified in any such notice shall commence to run from that date.

(6)   Any applicant or person or entity holding a license or registration issued by the Commission
shall have an ongoing duty to report any change of mailing address, email address, or other
contact information to the Commission. The contact information on file at the Commission shall
be deemed accurate for purposes of service of any notification required to be provided including
that required by 205 CMR, M.G.L. c.30A, and/or M.G.L. c.23K.
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106.02:   continued

(7)   Any applicant, licensee or registrant who desires to have notices or other communications
from the commission or the bureau sent to an address other than that specified in the most recent
application or notice of change of address on file with the commission and the bureau shall file
with the commission and the bureau a written notice of change of address, and, within a
reasonable time after receipt thereof by the commission and the bureau, subsequent notices and
other communications from the commission or the bureau will be sent to the applicant, licensee
or registrant at such address.

106.03:   Electronic Filing by Applicants during RFA-1 and RFA-2 Processes

(1)   The commission shall develop and post on its website administrative procedures pursuant
to which all applications, papers, documents, correspondence and other information submitted
by an applicant to the commission or the bureau during the RFA-1 process pursuant to 205 CMR
115.00:  Phase 1 Suitability Determinations, Standards and Procedures and the RFA-2 process
described in 205 CMR 110.00:  Issuance of Request for Category 1 and Category 2 License
Applications must be filed by electronic means as provided therein.  Any document required by
205 CMR 101.00 through 131.00 to be signed or notarized shall be signed or notarized, scanned
and submitted in PDF form.  All applicants must comply with those administrative procedures.

(2)   All such electronic submissions shall be made in PDF format. Subject to technological
limitations, all such submissions shall be machine-readable and text searchable.  

(3)   In accordance with the administrative procedures, electronic submission may be made via
the internet or by filing at the main office of the commission or the bureau, as applicable, a disk
containing the electronic submission.  For electronic submissions via the internet, the
commission or the bureau will electronically transmit a Notice of Electronic Filing which will
constitute confirmation of the filing of the submission with the commission or the bureau as
applicable.  In the event the applicant does not receive a Notice of Electronic Filing, it is the
applicant's duty to take appropriate measures to confirm timely receipt of the electronic
submission by the commission or the bureau as applicable.

(4)   Electronic filing via the internet will be generally available 24 hours a day; however, that
availability shall not alter any filing deadline, whether set by regulation, commission or bureau
order, or the RFA itself.  All electronic submissions of documents must be completed prior to
5:00 P.M. to be considered timely filed that day.  

106.04:   Petitions for Adoption, Amendment or Repeal of Regulations

(1)   Any interested person may file a petition with the commission pursuant to M.G.L. c. 30A,
§ 4, for the adoption, amendment or repeal of any regulation.  Such petition shall be in writing,
be signed by the petitioner or petitioner's attorney, be submitted to the commission at its main
office, and include the following information:

(a)   The name and address of the petitioner and the petitioner's attorney; 
(b)   The substance of the requested adoption, amendment or repeal of a regulation; 
(c)   The reasons for the request; 
(d)   The specific interest of the petitioner affected by the requested regulation; 
(e)   Reference to the statutory authority under which the commission may take the requested
action; and
(f)   Such data, views and arguments as the petitioner thinks pertinent to the request.

(2)   After receipt of a petition for the adoption, amendment or repeal of a regulation submitted
in accordance with 205 CMR 106.04(1), the commission may consider the petition at an open
meeting pursuant to M.G.L. c. 30A, § 20, and determine, in its discretion, whether or not to take
any action on or as a result of the petition.  At the meeting the commission may, but shall not be
required to, entertain comments or questions from members of the public pursuant to
M.G.L. c. 30A, § 20(f).  Within 20 days after the meeting, the commission will notify the
petitioner as to its determination, if any, concerning the petition.  The commission may, but is
not required to, explain the reasons for any determination on a petition.
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106.04:   continued

(3)   The submission of a petition for the adoption, amendment or repeal of any regulation
pursuant to 205 CMR 106.04(1), and any action, inaction, determination or notice by the
commission pursuant to 205 CMR 106.04(2) with respect thereto, shall not constitute a
regulation and shall confer no legal rights, duties or privileges whatsoever on the petitioner or
any other person.

106.05:   Advisory Services and Advisory Rulings

The commission may, in its discretion, provide advisory services pursuant to M.G.L. c. 23K,
§ 4(7), or make advisory rulings pursuant to M.G.L. c. 30A, § 8.  

REGULATORY AUTHORITY

205 CMR 106.00: M.G.L. c. 23K, §§ 4(7), (37); 5; and c. 30A, §§ 4, 8.
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Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Massachusetts Gaming Commission

205 CMR 107.00

Professional Practice

This section generally governs the manner in which professionals may practice before the 

commission.  The proposed amendments contain largely administrative amendments intended to 

broaden the scope of certain provisions of the chapter to include the commission's new RFA-2 related 

regulations.

G.L. c.23K, sections 4(37) and 5

Todd Grossman (617) 979-8400

84 State Street, suite 720, Boston, MA 02109

LGAC- 3/29/13            Sec. of Comm.- 4/12/13

Boston Globe- 4/12/13    The Sun Chronicle- 4/12/13   Springfield Republican- 4/12/13  

Boston Herald- 4/12/13   Cape Cod Times- 4/12/13   Worcester Telegram & Gazette- 4/13/13
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1236 06/07/2013

05/24/2013 cm

06/07/2013

May 23 2013 

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

5/21/13

professional practice

These are amendments to the existing 205 CMR 107.00

329, 330 329, 330

Date amended small business impact statement was filed:
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205 CMR 107.00: PROFESSIONAL PRACTICE

Section 

107.01:   General Provisions
107.02:   The Practice of Law
107.03:   Notice of Appearance by Attorney

107.01:   General Provisions

No person may practice law, accountancy, architecture, professional engineering, land
surveying or any other profession or occupation regulated by the laws of the Commonwealth of
Massachusetts before the commission in any manner other than in accordance with law, the
ethical standards applicable to the particular profession and 205 CMR 101.00 through 131.00.
Practice shall include any matter connected with the representation of the interest of a client,
including the making of any appearance and the preparing or filing of any necessary written
document, correspondence or other paper relative to such interests.

107.02:   The Practice of Law

(1)   No individual, other than a member, in good standing, of the bar of the Commonwealth of
Massachusetts, shall practice law before the commission; provided, that a member of the bar, in
good standing, of any other state may appear and practice, by permission of the commission, in
any particular matter before the commission as set forth in 205 CMR 107.02(2).  

(2)   Notwithstanding 205 CMR 107.02(1), an attorney who is a member of the bar of the highest
court of any state may appear and practice before the commission in a particular matter by leave
granted in the discretion of the commission, provided he or she files a certificate that:

(a)   he or she is a member of the bar in good standing in every jurisdiction where he or she
has been admitted to practice;
(b)   there are no disciplinary proceedings pending against him or her as a member of the bar
in any jurisdiction; and
(c)   he or she has read and is familiar with M.G.L. c. 23K and 205 CMR 101.00 through
131.00; and provided further, that his or her application for leave to practice before the
commission is on request of a member, in good standing, of the bar of the Commonwealth
of Massachusetts, who shall:

1.   represent the client concurrently as its local counsel on the same particular matter;
2.   appear of record in the particular matter; and
3.   be responsible for the conduct of the out-of-state attorney in the particular matter; and
provided further that both such attorneys shall sign all papers submitted or filed by
counsel with the commission on behalf of their mutual client.  

(3)   A natural person who is not a member of the bar and to whom 205 CMR 107.02(1) and (2)
are not applicable may appear and practice before the commission only in his or her own behalf.

107.03:   Notice of Appearance by Attorney

(1)   Each attorney practicing law before the commission shall promptly file with the commission
a notice of appearance in each particular matter and on behalf of each client represented and may
be required to file evidence of his authority to act in such capacity.  The address of each attorney,
telephone number, and e-mail address shall be stated.  The signature of an attorney to a document
shall constitute an appearance by the attorney who signs it, unless the paper states otherwise, and
shall constitute a certificate that the attorney has read the document and that to the best of his or
her knowledge, information, and belief there is a good ground to support it.
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107.03:   continued

(2)   In the event an attorney changes his or her address during a particular matter in which he
or she has appeared, the attorney shall immediately notify the commission in writing.  Unless
otherwise provided by 205 CMR 107.00, an attorney may withdraw from a particular matter by
filing written notice of withdrawal with the commission, together with proof of service on his
or her client and any other parties to the particular matter.

REGULATORY AUTHORITY 

205 CMR 107.00: M.G.L. c. 23K, §§ 4(37) and 5; c. 221, § 46A.
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CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Massachusetts Gaming Commission

205 CMR 108.00

Community and Political Contributions

This section generally governs the the contributions of money or other things of value by an applicant 

for a gaming license including the disclosure of certain contributions and disclosure of requests for 

certain contributions.  The amendments do a number of things including expanding the scope of the 

chapter to cover activities up through the submission of the RFA-2 application, and create provisions 

mandating the disclosure of certain requests recieved by an applicant for a gaming license for things 

of substantial value.

G.L. c.23K, sections 4(37) and 5

Todd Grossman (617) 979-8400

84 State Street, suite 720, Boston, MA 02109

LGAC- 3/29/13            Sec. of Comm.- 4/12/13

Boston Globe- 4/12/13    The Sun Chronicle- 4/12/13   Springfield Republican- 4/12/13  

Boston Herald- 4/12/13   Cape Cod Times- 4/12/13   Worcester Telegram & Gazette- 4/13/13
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1236 06/07/2013

05/24/2013 cm

06/07/2013

May 23 2013 

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

5/21/13

substantial value, mandatory disclosure, due diligence

These are amendments to the existing 205 CMR 108.00

331, 332 331, 332

Date amended small business impact statement was filed:
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205 CMR 108.00: COMMUNITY AND POLITICAL CONTRIBUTIONS

Section 

108.01:   Prohibited Political Contributions
108.02:   Mandatory Disclosure of Political Contributions and Community Contributions
108.03:   Mandatory Disclosure of Requests Any Thing of Value

108.01:   Prohibited Political Contributions

(1)   As specified in M.G.L. c. 23K, § 46, no applicant for a gaming license, nor any holding,
intermediary or subsidiary company thereof, nor any prohibited person, nor any person or agent
on behalf of any such applicant, company or prohibited person, shall directly or indirectly, pay
or contribute any money or thing of value to:

(a)   an individual who holds a municipal, county or state office;
(b)   any candidate for nomination or election to any public office in the Commonwealth of
Massachusetts, including a municipal office; or
(c)   any group, committee or association organized in support of any such candidate;
provided, however, that the provisions of 205 CMR 108.01 shall not prohibit an individual
who is a candidate for public office from contributing to the candidate's own campaign.  

(2)   In determining whether a contribution or payment was made by a prohibited person or any
entity described in 205 CMR 108.01(1), the commission shall consider all relevant facts and
circumstances, including, but not limited to, the following:

(a)   Whether the person making the contribution or payment is a spouse or dependent person
with regard to the prohibited person;
(b)   The nature and importance of any economic, business, personal, familial or other
relationship between the person making the contribution or payment and the entity or
prohibited person that currently exists, that existed at the time the contribution or payment
was solicited and made, or that is reasonably anticipated to exist in the foreseeable future;
(c)   The timing and nature of any communications that may have occurred between the
person making the contribution or payment and the entity or prohibited person regarding the
prohibited person's desire to raise funds for the candidate or political organization that
received the contribution or payment;
(d)   The ability or inability of the entity or prohibited person to control or affect the actions
of the person making the contribution or payment, and any evidence that any such ability
played a role in the decision to make the contribution or payment;
(e)   Any prior contributions or payments to or expressions of support for the candidate or
political organization that was the recipient of the contribution or payment by the person
making the contribution or payment, and the timing of any such prior contributions or
payments or expressions in relation to the establishment of the relationship between the
prohibited person and the person making the contribution or payment;
(f)   Whether the person making the contribution or payment is a resident of Massachusetts
or has significant property or business interests in Massachusetts;
(g)   The timing and nature of any communications that may have occurred between the
person making the contribution or payment and the recipient of the contribution or payment
regarding the entity or prohibited person's solicitations on behalf of or expressions of support
for the candidate or political organization;
(h)   Whether there is a pattern or regular course of conduct involving contributions or
payments to one or more candidates or political organizations by the person making the
contribution or payment;
(i)   Whether there is a pattern or regular course of conduct involving contributions or
payments to one or more candidates or political organizations on the part of a spouse,
employees, contractors or other dependent persons of a prohibited person or any affiliated
person or entity thereof; and
(j)   Whether the entity or prohibited person has, directly or indirectly, reimbursed or offered
to reimburse the person making the contribution or payment for all or any portion of the
contribution.
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108.02:   Mandatory Disclosure of Political Contributions and Community Contributions

(1)   An applicant or qualifier shall disclose to the commission in the Phase 1 application all
political contributions and community contributions from November 22, 2011 through the date
the Phase 1 application is filed and shall disclose in the Phase 2 application all political
contributions and community contributions from January 15, 2013 through the date the Phase
2 application is filed.  This duty of disclosure shall continue after the submission of the
application and throughout the period of examination and investigation of the applicant and its
qualifiers by the bureau and commission.  The failure to make such disclosures shall constitute
a violation of M.G.L. c. 23K, § 13 and 205 CMR 112.00:  Required Information and Applicant
Cooperation, and may subject the applicant licensee or qualifier to a negative determination of
suitability or denial of its application for a gaming license or to a revocation of a gaming license
or determination of suitability for licensure, and any other remedial actions by the commission.

(2)   All political contributions or contributions in kind made by an applicant for a gaming
license to a municipality or a municipal employee, as defined in M.G.L. c. 268A, § 1, of the host
community of the applicant's proposed gaming establishment shall be disclosed by the applicant
to the commission in accordance with 205 CMR 111.00:  Phase 1 Application Requirements and
contributions made from January 15, 2013 through the date the Phase 2 application is filed shall
be disclosed in the Phase 2 application and to the city or town clerk of the host community.
Applicants shall also fully and completely comply with 970 CMR 1.19:  Contributions from
Gaming License Applicants and Persons Holding Such Licenses (Office of Campaign and
Political Finance) so as to enable timely and expeditious public reporting.  

(3)   The duty to disclose set forth in 205 CMR 108.02(1) and (2) shall not prohibit
disbursements to host or surrounding municipalities pursuant to 205 CMR 114.03:  Community
Disbursements.

108.03:   Mandatory Disclosure of Requests Any Thing of Value

(1)   For purposes of 205 CMR 108.03, a request for any thing of substantial value means a
request for compensation, contribution(s), services, gifts, request(s) to do or take or refrain from
doing or taking any action with a face value or fair market value of $1000 or more at the time
it was requested.  Examples of any thing of value include, but are not limited to, cash, food or
drink, contributions to a charity or non-profit or tickets to entertainment, cultural or sporting
events.  To determine the value of attendance at an event, the calculation shall include, if such
information is available, the admission fee or ticket price or per person cost to the sponsor or the
actual cost of the event may be divided by the number of attendees.

(2)   An applicant shall disclose to the commission in the RFA-2 application all requests, of
which it is aware, or through due diligence should have been aware, for any thing of substantial
value made to an agent or employee of the applicant or any qualifier by persons or persons listed
in 205 CMR 108.01(1) from January 15, 2013 through the date the RFA-2 application is filed.
This duty of disclosure shall continue after the submission of the application and throughout the
period of examination and investigation of the applicant and its qualifiers by the bureau and
commission.  The failure to make such disclosures shall constitute a violation of M.G.L. c. 23K,
§ 13 and 205 CMR 112.00:  Required Information and Applicant Cooperation,  and may result
in the denial of the application for a gaming license or to a revocation of a gaming license or any
other remedial actions deemed reasonably by the commission.

(3)   The disclosure shall include the name of the person making the request, the date the request
was made and the nature of the request.

(4)   The duty to disclose set forth in 205 CMR 108.03(1) and (2) shall not include requests for
disbursements by municipalities pursuant to 205 CMR 114.03:  Community Disbursements or
requests for disbursements by municipalities made in accordance with an agreement between an
applicant and the municipality to pay or reimburse expenses incurred in connection with the
negotiation of a host or surrounding community agreement.

REGULATORY AUTHORITY 

205 CMR 108.00: M.G.L. c. 23K, §§ 4(37), 5, 46 and 47.

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Massachusetts Gaming Commission

205 CMR 112.00

Required Information and Applicant Cooperation

This section essentially governs three duties and obligations imposed upon all applicants, licensees, 

and registrants:  1. an ability and corresponding obligation for the commission to request additional 

information, 2. a duty to cooperate with the commission, the IEB, or its agents, and an obligation to 

provide truthful information.  The amendments to this chapter are largely administrative in nature and 

are intended to broaden the scope of the chapter to extend to the commission's new RFA-2 related 

regulations.

G.L. c.23K, sections 4(37) and 5

Todd Grossman (617) 979-8400

84 State Street, suite 720, Boston, MA 02109

LGAC- 3/29/13            Sec. of Comm.- 4/12/13

Boston Globe- 4/12/13    The Sun Chronicle- 4/12/13   Springfield Republican- 4/12/13  

Boston Herald- 4/12/13   Cape Cod Times- 4/12/13   Worcester Telegram & Gazette- 4/13/13

5/3/13

Docket #  179

 121The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1236 06/07/2013

05/24/2013 cm

06/07/2013

May 23 2013 

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

5/21/13

obligation, cooperate, truthful information

These are amendments to the existing 205 CMR 112.00

345, 346 345, 346

Date amended small business impact statement was filed:

 122The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



205 CMR:   MASSACHUSETTS GAMING COMMISSION

6/7/13 205 CMR - 345

205 CMR 112.00: REQUIRED INFORMATION AND APPLICANT COOPERATION

Section

112.01:   Additional Information
112.02:   Obligation to Cooperate
112.03:   Obligation to Provide Truthful Information

112.01:   Additional information

(1)   The commission, the bureau or their agents and employees may request additional
information and documents from an applicant throughout the application review process
including after the application has been deemed administratively complete under 205 CMR
111.00:  Phase 1 Application Requirements and 205 CMR 118.03:  RFA-2 Administrative
Completeness Review.  Failure by the applicant to timely submit the additional information as
requested by the commission, the bureau or their agents and employees may be grounds, in the
discretion of the commission, for denial of the application.

(2)   All applicants, licensees, registrants and qualifiers under M.G.L. c. 23K and 205 CMR shall
comply with all requests of the commission, the bureau and their agents and employees for
information and documents as authorized by M.G.L. c. 23K and 205 CMR.

112.02:   Obligation to Cooperate

(1)   Applicants, licensees, registrants and qualifiers shall respond within ten days or within the
time specified in an information request by the commission, the bureau and their agents and
employees under 205 CMR 112.01 to said information request.  

(2)   All applicants, licensees, registrants and qualifiers under M.G.L. c. 23K shall have a
continuing duty to provide all information and documents requested by the commission, bureau,
and their agents and employees and to cooperate in any investigation or hearing conducted by
the commission, bureau, and their agents and employees, as authorized by  M.G.L. c. 23K.
Without limitation, an applicant, licensee, registrant and qualifier shall have a continuing duty
to provide updated information to the commission, the bureau and their agents and employees
in connection with the Phase 1 investigation by the bureau pursuant to 205 CMR 115.03:  Phase
1 Investigation and Recommendations by the Bureau, the Phase 2 application review conducted
in accordance with 205 CMR 118.00:  Phase 2 Administrative Proceedings, and any hearing by
the commission or the bureau pursuant to 205 CMR 101.00:  M.G.L. c. 23K Adjudicatory
Proceedings.  

(3)   If the commission determines that an applicant, licensee, registrant, or qualifier has
knowingly withheld information, knowingly failed to provide information or documents request-
ed by the commission, bureau, or their agents and employees, or knowingly failed to cooperate
with any investigation or hearing conducted by the commission, bureau, or their agents and
employees, the commission may, with respect to such person:

(a)   Find that person ineligible to hold a license or registration or be qualified in connection
with a license;
(b)   Suspend the relevant license, registration or qualification; or
(c)   Revoke the relevant license, registration or qualification.

112.03:   Obligation to Provide Truthful Information

(1)   No applicant, licensee, registrant or qualifier shall knowingly provide materially false or
misleading information to the commission, the bureau, or their agents and employees.
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112.03:   continued

(2)   If the commission determines that an applicant, licensee, registrant, or qualifier has
knowingly provided materially false or misleading information to the commission, the bureau,
or their agents and employees, the commission shall, with respect to such person:

(a)   Find that person ineligible to hold a license or registration or be qualified in connection
with a license;
(b)   Suspend, condition or revoke the relevant license, registration or qualification.

REGULATORY AUTHORITY 

205 CMR 112.00:  M.G.L. c. 23K, §§ 4(37), 5, and 13.
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205 CMR 114.00: FEES

Section 

114.01:   Application Fees
114.02:   Payment of Application Fees
114.03:   Community Disbursements
114.04:   Additional Fees for Investigations 
114.05:   Non-refundable Application Fees

114.01:   Application Fees

Pursuant to M.G.L. c. 23K, § 15(11), each applicant for a gaming license shall pay to the
commission a nonrefundable application fee of $400,000 to defray the costs associated with the
processing of the application and investigation of the applicant; provided, however, that if the
costs of the investigation exceed the initial application fee, the applicant shall pay the additional
amount to the commission within 30 days after notification of insufficient fees or the application
shall be rejected. 

114.02:   Payment of Application Fees

For a gaming license, the applicant shall pay the initial non-refundable application fee of
$400,000 by certified check or secure electronic funds transfer made payable to the
"Massachusetts Gaming Commission."  The applicant shall submit this initial non-refundable
application fee with its initial application and response to the RFA-1 process set forth in
205 CMR 110:00:  Issuance of Request for Category 1 and Category 2 License Applications;
provided, however, that an applicant for a gaming license may submit the initial non-refundable
application fee before the submission of the initial application and response to the RFA-1 process
provided that such early submission shall be accompanied by a certification in a form required
by the commission confirming the applicant's intention to apply for a gaming license pursuant
to M.G.L. c. 23K and the applicant's acknowledgement that the fee is non-refundable.

114.03:   Community Disbursements

(1)   Pursuant to M.G.L. c. 23K, § 15(11), not less than $50,000 of the initial application fee for
a gaming license shall be used to reimburse the host and surrounding municipalities in
accordance with 205 CMR 114.03 for the cost of determining the impact of a proposed gaming
establishment and for negotiating community impact mitigation agreements.     

(2) (a)   Based on a letter of authorization to the commission signed by authorized representa-
tives of an applicant and a host or surrounding municipality or by an applicant and a regional
planning agency, the commission may, at any time and from time to time, make community
disbursements to that host or surrounding municipality or regional planning agency from
available amounts paid by that applicant to the commission for community disbursements.
If the total amount of payments authorized by an applicant exceeds the initial $50,000
amount, the applicant shall immediately pay to the commission all such additional amounts
authorized by such letters of authorization for community disbursements.  If the applicant
fails to pay any such additional amount to the commission within 30 days after notification
from the commission of insufficient funds, the application shall be rejected.
(b) 1.   In addition to the process provided in 205 CMR 114.03(2)(a), 21 days after the

execution of the host community agreement, or, in the case of a prospective surrounding
community to a Category 1 gaming establishment, at any time within 90 days prior to the
deadline for submission by an applicant of an RFA-2 application for a Category 1 gaming
license, or, in the case of a  prospective surrounding community to a Category 2 gaming
establishment, at any time within 60 days prior to the deadline for submission by an
applicant of an RFA-2 application for a Category 2 license, any community that believes
it may be a surrounding community to the gaming establishment that is the subject of the
host community agreement may apply to the Commission for community disbursements
without a letter of authorization signed by the applicant.  To do so, the community must
submit an application on a form provided by the Commission and shall identify all legal,
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114.03:   continued

financial and other professional services deemed necessary by the community for the cost
of determining the impact of the proposed gaming establishment and for the negotiation
and execution of a host or surrounding community agreement and the attendant costs.
Further, the application shall include a statement from the community attesting that a
request for the subject funds was made directly to the applicant and denied, and that a
copy of the application was served upon the applicant prior to being filed with the
Commission.  An applicant may file a response to the request for funds no later than
seven days after service of the application by the community.  The Commission may take
action on the application either upon administrative review of the filings or it may
convene a hearing on the application at which it may allow presentations from the
community and applicant.
2.   The Commission may approve the application upon a finding that there is a
reasonable likelihood that the community will be designated a surrounding community
pursuant to 205 CMR 125.01, that the request is reasonable in scope and that the risk that
the community will not be able to properly determine the impacts of a proposed gaming
establishment without the requested funds outweighs the burden of the actual financial
cost that will be borne by the applicant.  
3.   If the application is approved, the community shall be designated a surrounding
community for the limited purpose of receiving funding to pay for the cost of
determining the impacts of a proposed gaming establishment and for potentially
negotiating a surrounding community agreement.  Such determination, however, shall
not be considered evidence that the community receiving disbursements is or should be
designated as a surrounding community pursuant to 205 CMR 125.01.  
4.   The Commission shall make the approved community disbursements from available
amounts paid by the applicant to the Commission for community disbursements.  If the
total amount of payments authorized by the Commission exceeds the initial $50,000
amount, the applicant shall immediately pay to the Commission all such additional
authorized amounts for community disbursements. If the applicant fails to pay any such
additional amount to the Commission within 30 days after notification from the
Commission of insufficient funds, the application shall be rejected.

(3)   If 30 days have elapsed after the final issuance, denial or withdrawal of an application for
a gaming license and there remains a balance of funds previously paid by the applicant for
community disbursements and not previously encumbered or disbursed pursuant to 205 CMR
114.03(2), the funds shall be distributed as follows:

(a)   If the funds represent a remaining balance of the initial $50,000 portion of the $400,000
application fee filed in accordance with M.G.L. c. 23K, § 15(11), the funds shall be deposited
in the Community Mitigation Fund established in accordance with M.G.L. c. 23K, § 61; or
(b)   If the funds represent monies paid to the Commission by the applicant in accordance
with 205 CMR 114.03(2)(a) or (b)4., the monies shall be refunded to the applicant.   

(4)   The provisions of 205 CMR 114.03 do not prohibit community contributions permitted and
reported in accordance with M.G.L. c. 23K, § 47, and 205 CMR 108.02:  Mandatory Disclosure
of Political Contributions and Community Contributions.

114.04:   Additional Fees for Investigations

(1)   Pursuant to 205 CMR 114.00, the applicant shall be responsible for paying to the
Commission all costs incurred by the commission, directly or indirectly, for conducting any
investigation into an applicant.  As required by the procedure established pursuant to 205 CMR
114.04(5), the applicant shall pay to or reimburse the commission for all such investigation costs
that exceed the initial application fee.  

(2)   For purposes of 205 CMR 114.00, the costs for conducting any investigation into an
applicant shall include, without limitation:

(a)   All costs for conducting an investigation into an applicant and its qualifiers, the
applicant's affiliates and close associates, and any other person subject to the jurisdiction of
the commission under M.G.L. c. 23K relating to the application in question; and
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114.04:   continued

(b)   All fees for services, disbursements, out of pocket costs, allocated overhead, processing
charges, administrative expenses, professional fees, and other costs directly or indirectly
incurred by the commission, including without limitation all such amounts incurred by the
commission to and through the bureau, the division, the gaming enforcement unit, the
gaming liquor enforcement unit, and any contractor investigator.

(3)   The commission in its discretion shall establish, and, post on its website, a schedule of
hourly fees, wages, applicable fringe benefits, payroll taxes, overhead rates and other charges to
be assessed by the commission to applicants for in-house personnel, services and work of the
commission, the bureau, the division, the gaming enforcement unit, and the gaming liquor
enforcement unit for conducting investigations into an applicant pursuant to 205 CMR 114.00.

(4)   The commission shall assess to the applicant all other costs paid by or for the commission,
directly or indirectly, to any other person for conducting an investigation into an applicant plus
an appropriate percent for overhead, processing and administrative expenses. 

(5)   The commission in its discretion shall establish, and post on its website, a procedure by
which it will calculate, assess, invoice, collect, require payment for, account for and reconcile
payments by applicants to the commission for the costs for conducting any investigation pursuant
to 205 CMR 114.00.  In the case of a gaming license applicant, this procedure may include,
without limitation, the requirement for the applicant to fund in advance a force account held by
the commission and to maintain therein and replenish a minimum required balance of at least
$100,000 against which the commission may charge, with interest at 1% per month and late
payment penalties, any costs for conducting the investigation not timely paid by the applicant in
response to an invoice from the commission.

114.05:   Non-refundable Application Fees

(1)   All required application fees and community disbursements pursuant to 205 CMR 114.00
shall be non-refundable, due and payable notwithstanding the withdrawal or abandonment of any
application.  

(2)   In connection with an application for a gaming license, the applicant, its affiliates, and each
party to any agreement to purchase or lease the land for a gaming establishment, to own the
gaming establishment, or to manage the gaming establishment shall be jointly and severally
liable for any amounts chargeable to the applicant pursuant to 205 CMR 114.00.

REGULATORY AUTHORITY 

205 CMR 114.00: M.G.L. c. 23K, §§ 4(26), (37), 5, 10(d), 15(11), 19(b), 20(f), 21(b), 22,  26,
30, 31, and 47.
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.
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The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.
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205 CMR:   MASSACHUSETTS GAMING COMMISSION

6/7/13 205 CMR - 351

205 CMR 115.00: PHASE 1 SUITABILITY DETERMINATION, STANDARDS AND
PROCEDURES

Section

115.01:   Phase 1 Determination Standards 
115.02:   Phase 1 Procedures
115.03:   Phase 1 Investigation and Recommendations by the Bureau 
115.04:   Phase 1 Proceedings by the Commission
115.05:   Phase 1 Determination by the Commission

115.01:   Phase 1 Determination Standards

(1)   Phase 1 Determination Standards.  The commission shall not issue an affirmative
determination of suitability for any Category 1 or Category 2 applicants unless:

(a)   The applicant meets the standards in M.G.L. c. 23K, §§ 12, 16, 46 and 47.
(b)   The applicant complies with the provisions of 205 CMR 111.00:  Phase 1 Application
Requirements and 205 CMR 115.00.
(c)   The commission has determined that the applicant has demonstrated financial stability
pursuant to 205 CMR 117.00:  Phase 1 Determination of Financial Stability.
(d)   All qualifiers under 205 CMR 116.02:  Persons Required to be Qualified have been
determined to be suitable by the commission or received a waiver under 205 CMR
116.03:  Waivers.

(2)   Burden of Proof.  All applicants for a Phase 1 suitability determination must establish their
qualifications by clear and convincing evidence.

115:02:   Phase 1 Procedures

(1)   When a completed RFA-1 application is filed, the application shall be referred by the
commission to the bureau for a determination of completeness and investigation.

 
(2)   Determination of Administrative Completeness.  After receiving the application containing
the information required by 205 CMR 111.02:  Business Entity Disclosure Form - Category 1
and Category 2 Entity Applicants and Holding/Intermediary Companies the bureau will either
determine that the application is sufficiently complete for purposes of initiating substantive
review or request additional information from the applicant.

(3)   Notice.  After the bureau has determined the application to be administratively complete
pursuant to 205 CMR 111.02(2):  Business Entity Disclosure Form - Category 1 and Category 2
Entity Applicants and Holding/Intermediary Companies, the commission shall notify the
applicant of the determination and notify the public that an application has been filed.

115.03:   Phase 1 Investigation and Recommendations by the Bureau

(1)   The bureau shall conduct an investigation into the qualifications and suitability of all
applicants and qualifiers, as provided for in M.G.L. c. 23K, §§ 12 and 16.  The bureau may
conduct the investigation, in whole or in part, with the assistance of one or more contractor
investigators pursuant to 205 CMR 105.10:  Authority to Retain and Utilize Contractor
Investigators.

(2)   At the completion of the bureau's investigation, it shall submit a written report to the
commission.  At a minimum, this report will include:  recommendations pursuant to
M.G.L. c. 23K, §§ 12, 14(i) and 16 and findings of fact pursuant to M.G.L. c. 23K, § 17(f)
relative to the suitability of the applicant for a gaming license.

115.04:   Phase 1 Proceedings by the Commission

(1)   After the commission has received the bureau's report under 205 CMR 115.03(2) it shall
provide a copy to the applicant and shall initiate a process for a public hearing or adjudicatory
proceeding.
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205 CMR:   MASSACHUSETTS GAMING COMMISSION

6/7/13 205 CMR - 352

115.04:   continued

(2)   Applicant's Notice of Claim.  If the applicant contests any of the bureau's recommendations
or findings of fact it shall file a notice of claim with the commission within 30 days of receipt
of the bureau's report.

(3)   Adjudicatory Proceeding.  If the applicant files a Notice of Claim pursuant to 205 CMR
115.04(2) or on the commission's own initiative, the commission shall conduct an adjudicatory
proceeding pursuant to 205 CMR 101.03:  Special Procedures for Hearings before the
Commission on the Phase 1 report by the bureau concerning the applicant pursuant to 205 CMR
115.03(2).  The commission will issue a public notice in advance of the adjudicatory proceeding
stating the date, time and place of the hearing.

(4)   Public Hearing.   If the bureau's suitability report under 205 CMR 115.03(2) recommends
an unconditional positive determination of suitability for the applicant, without findings of fact
that are contested by the applicant, then the applicant may request and the commission may
waive the need for an adjudicatory hearing concerning the bureau's report, in which case the
commission shall review the bureau's suitability report in a public hearing, subject to redaction
of confidential and exempt information described in 205 CMR 103.02(1) through (5).  The
commission will issue a notice in advance of the public hearing stating the date, time and place
of the hearing and the form (oral or written) and conditions pursuant to which the commission
will receive public comments.

115.05:   Phase 1 Determination by the Commission

(1)   After the proceedings under 205 CMR 115.04, the commission shall issue a written
determination of suitability pursuant to M.G.L. c. 23K, §§ 4(15), 12 and 17.

(2)   Negative Determination.  If the commission finds that an applicant failed to meet its burden
of demonstrating compliance with the suitability standards in M.G.L. c. 23K and 205 CMR
115.00, the commission shall issue a negative determination of suitability.

(3)   Positive Determination.  If the commission finds that an applicant has met its burden of
demonstrating compliance with the suitability in M.G.L. c. 23K and 205 CMR 115.00, the
commission shall issue a positive determination of suitability which may include conditions  and
restrictions.

(4)   The commission shall not entertain a Phase 2 application for any applicant unless and until
the commission has issued a positive suitability determination on that applicant.

(5)   No Appeal from Commission's Determination of Suitability.  Pursuant to M.L.G. c. 23K,
§ 17(g) the applicant shall not be entitled to any further review.

(6)   A host community may not hold an election in accordance with M.G.L. c. 23, § 15(13) until
the commission has issued a positive determination of suitability to the applicant in accordance
with 205 CMR 115.05(3) unless the following conditions are satisfied: 

(a)   Prior to the request by the applicant for an election in accordance with 205 CMR
124.02(1), the governing body of the community formally approves of holding the election
prior to a positive determination of suitability having been issued to the applicant by the
commission;  and
(b)   at the expense of the applicant, prior to the election the community has conducted a
process for informing the community about the commission's determination of suitability
standards and procedures, which shall include, but not be limited to, the provision of a notice
designed to be received by voting households within the community informing such
households that an election is to be held for which the applicant has yet to be issued a
positive determination of suitability, that the commission will make its determination of
suitability after completing a thorough background investigation of the applicant, its principal
operating officers and investors, and that the commission will not permit the applicant or its
principal operating officers or investors to proceed with the application unless it determines
that they are suitable to operate a gaming facility in Massachusetts.  The content of the notice
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205 CMR:   MASSACHUSETTS GAMING COMMISSION

6/7/13 352.1

115.05:   continued

shall be forwarded to the commission for approval prior to dissemination.   A description of
other methods to so inform the community about the commission's determination of
suitability standards and procedures shall also be forwarded to the commission prior to
holding of the election.   Any failure to issue the notice to one or more voting households
shall not be deemed by the commission to be a failure to meet the requirements of 205 CMR
115.05(6), provided that a community demonstrates reasonable efforts to comply with the
requirements of 205 CMR 115.05(6).

REGULATORY AUTHORITY 

205 CMR 115.00:  M.G.L. c. 23K, §§ 4(37), 5, 12, 13, 14(i), 16, 17, 46 and 47.
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CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.
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such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Massachusetts Gaming Commission

205 CMR 118.00

Phase 2 Administrative Proceedings

This new chapter essentially governs the process by which an RFA-2 application is to be submitted 

and reviewed by the commission.  It includes provisions for a statutory public hearing, and 

administrative completeness review, an application consultation, requirement that impact studies be 

forwarded to certain communities by the applicant, and review procedures.

G.L. c.23K, sections 4(37) and 5
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:
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The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

5/21/13

RFA-2, application, consultation, completeness, public hearing, procedings

This is an entirely new chapter that amends 205 CMR.

_______ 359 - 362
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205 CMR:   MASSACHUSETTS GAMING COMMISSION

6/7/13 205 CMR - 359

205 CMR 118.00: PHASE 2 ADMINISTRATIVE PROCEEDINGS

Section

118.01:   RFA-2 Application Requirements 
118.02:   RFA-2 Pre-application Consultation
118.03:   RFA-2 Administrative Completeness Review
118.04:   RFA-2 Review Procedures
118.05:   RFA-2 Public Hearing in Host Community
118.06:   RFA-2 License Determinations
118.07:   RFA-2 Administrative Proceedings - Legislative not Adjudicatory
118.08:   RFA-2 Costs and Expenses 

118.01:   RFA-2 Application Requirements

(1)   An applicant shall be eligible to submit an RFA-2 application only after:
(a)   the issuance of a positive determination of suitability by the commission at the
conclusion of the RFA-1 process in accordance with 205 CMR 115.05(3); and
(b)   payment to the commission of all application fees, additional amounts for community
disbursements, and additional fees for investigations required by 205 CMR 114.00:  Fees
arising out of the RFA-1 process.

(2)   An RFA-2 application, as described in 205 CMR 119.01:  Contents of the Application, must
be filed on or before the applicable deadline established by the commission pursuant to the
instructions and process posted by the commission on its website and in the application.  The
commission may establish different deadlines for submission of RFA-2 applications for a
Category 1 license, a Category 2 license, or for a region or regions.  The commission will post
on its website the deadline or deadlines for submission of RFA-2 applications.

(3)   The commission shall have no obligation to accept or review an application issued a
negative determination of administrative completeness in accordance with 205 CMR 118.03(1)
submitted by the established deadline or an application submitted after the established deadline.

(4)   Upon petition by the applicant to the commission in accordance with 205 CMR 102.03(4),
the commission may, in its discretion, extend the time for filing a complete RFA-2 application
to provide reasonable additional time for filing in cases in which extraordinary circumstances
prevent a timely filing.

(5)   Either contemporaneous with or prior to submitting an RFA-2 application, the applicant
shall forward a copy of the completed studies and reports referenced in 205 CMR 119.01(36) and
further identified in the RFA-2 application form to each of the communities on the list of
prospective surrounding communities referenced in 205 CMR 123.02(3).  An RFA-2 application
shall not be issued a positive determination of administrative completeness in accordance with
205 CMR 118.03 until this provision is satisfied.    

118.02:   RFA-2 Pre-application Consultation

(1)   Before the applicable deadline for submitting RFA-2 applications, the commission or its
designees may conduct one or more consultation meetings to provide guidance on RFA-2
standards and procedures to applicants found qualified pursuant to a determination of suitability
at the conclusion of RFA-1 process.

(2)   Information provided by the commission or its designees pursuant to 205 CMR 118.02(1)
shall be advisory in nature and shall not be binding.  In the event of a conflict with such
information, the provisions of M.G.L. c. 23K, 205 CMR, and the application forms and
instructions issued or adopted by the commission shall prevail.

118.03:   RFA-2 Administrative Completeness Review

(1)   The executive director or his or her designee will conduct an administrative completeness
review of each RFA-2 application and will send either a positive determination of administrative
completeness or a negative determination of administrative completeness to the applicant and
to the commission.
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205 CMR:   MASSACHUSETTS GAMING COMMISSION

6/7/13 205 CMR - 360

118.03:   continued

(a)   Upon the issuance of a positive determination of administrative completeness, the
RFA-2 application may proceed to further review under 205 CMR 118.00.
(b)   Upon issuance of a negative determination of administrative completeness the executive
director or his or her designee will notify the applicant of the negative determination by email
and the RFA-2 application shall not proceed to further review under 205 CMR 118.00 unless
the deficiency is cured in accordance with 205 CMR 118.03(1)(c).
(c)   If an applicant receives a negative determination of administrative completeness the
executive director may, at the request of the applicant, allow the applicant to cure the
deficiency in a prescribed manner no later than:

1.   seven days from the date of filing of the email notice described in 205 CMR
118.03(1)(b) if either: 

a.   The application omits a requirement set forth in M.G.L. c. 23K, § 15; or  
b.   The executive director or his or her designee determines that the application is
otherwise deficient in a material respect;

2.   14 days from the date of the email notice described in 205 CMR 118.03(1)(b) if the
executive director or his or her designee determines that the deficiency is non-material;

(d)   If the applicant fails to remedy a non-material deficiency in the application, the
executive director or his or her designee may, on the applicant's request, issue a positive
determination and allow the application to proceed, in which event the commission will take
the deficiency into account in its overall evaluation process.
(e)   The applicant may file a petition for appeal, or waiver or variance in accordance with
205 CMR 102.03(4), with the commission relative to a decision made by the executive
director or his or her designee in accordance with 205 CMR 118.03.

(2)   A positive determination of administrative completeness shall not constitute a finding with
respect to the technical suitability, adequacy or accuracy of the information submitted, and shall
not bar a request for further information by the commission, the bureau or their agents and
employees under 205 CMR 118.04 and/or 205 CMR 112.00:  Required Information and
Applicant Cooperation.

118.04:   RFA-2 Review Procedures

(1)   Upon a determination that an RFA-2 application is administratively complete, the
commission will determine the surrounding communities pursuant to 205 CMR
125.00:  Surrounding Communities, determine the impacted live entertainment venues pursuant
to 205 CMR 126.00:  Impacted Live Entertainment Venues, and review the merits of the
application.  In doing so, the commission may, at such times and in such order as the commission
deems appropriate, take some or all of the following actions:

(a)   Hold one or more open meetings concerning the application;
(b)   Refer the RFA-2 application, or any parts thereof, for advice and recommendations, to
any or all of the following:

1.   The executive director;
2.   The bureau;
3.   Any office, agency, board, council, commission, authority, department, instrument-
ality or division of the commonwealth;
4.   Any office, agency, board, council, commission, authority, department, instrument-
ality or division of the host community or any potential surrounding community;
5.   Any consultant retained in accordance with 205 CMR 118.04(1)(c);
6.   Commission staff. 

(c)   Retain, or authorize the executive director or the deputy director to retain, at the
applicant's expense, such professional consultants (including without limitation financial and
accounting experts, architects, engineers, environmental professionals, legal experts, gaming
experts, contractor investigators, and other qualified professionals) as the commission in its
discretion deems necessary and appropriate to review the application and make
recommendations;
(d)   Receive independent evaluations of the application;
(e)   Require or permit presentations by the applicant and its representatives;
(f)   Require or permit the applicant to provide additional information and documents
pursuant to 205 CMR 112.00:  Required Information and Applicant Cooperation;
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118.04:   continued

(g)   Require or permit the executive director, with the assistance of commission's agents and
employees, to negotiate with the applicant and its agents and employees concerning potential
improvements to the applicant's proposed gaming establishment, its mitigation plans, and its
proposals to ensure economic and other benefits to the region and to the commonwealth;
(h)   Require or permit the applicant to supplement or amend its application as the
commission determines to be in the best interests of the host community, one or more
surrounding communities or impacted live entertainment venues, the region or the
commonwealth;
(i)   On a regional basis for Category 1 applicants or on a state-wide basis for Category 2
applicants:

1.   screen out and deny one or more applications; and
2.   identify finalists for further consideration;

(j)   In the commission's discretion, request best and final offers by finalists;

(2)   The commission shall retain the discretion to take or not to take any actions under 205 CMR
118.04(1) as it deems appropriate with respect to an RFA-2 application; and the fact that the
commission has or has not taken any such action with respect to one or more RFA-2 applications
shall not obligate the commission to do so or not to do so with respect to any other RFA-2
application or applications.

118.05:   RFA-2 Public Hearing in Host Community

(1)   For each administratively complete RFA-2 application, the commission shall conduct a
public hearing on the application at an open meeting of the commission pursuant to
M.G.L. c. 30A, § 20.  The commission will send written notice of the public hearing to the
applicant for a gaming license and to the city or town clerk of each host and surrounding
community at least 30 days before the public hearing. The commission will post the notice of the
public hearing on its website. The commission shall hold the public hearing within the host
community; provided, however, that the commission may hold the public hearing in another city
or town upon written request, accompanied by a statement of reasons, from the host community's
chief executive officer as defined in M.G.L. c. 4, § 7, cl. Fifth B. 

(2)   The chair or his or her designee shall preside over the public hearing.  The applicant shall
attend the public hearing, may make a presentation and respond to questions or public comments
as directed by the chair or his or her designee. The applicant shall have at least one individual
available who, based on actual knowledge, is prepared to respond on behalf of the applicant to
such questions or public comments that can reasonably be anticipated relative to the contents of
its RFA-2 application, including the scope and quality of the proposed gaming area and
amenities, the integration of the proposed gaming establishment into the host and surrounding
communities and the extent of required mitigation plans.  Representatives of the host
community, representatives of the surrounding communities and representatives of the impacted
live entertainment venues may attend the public hearing, may make a presentation and respond
to questions as directed by the chair or his or her designee.  Others may attend the public hearing
and may make a presentation in the discretion of the commission.  Prior to the hearing the
commission will prescribe the manner in which it will receive comments from members of the
public, and may take the opportunity during the hearing to read into the record any letters of
support, opposition or concern from members of a community in the vicinity of the proposed
gaming establishment.

(3)   For each application, the commission may in its discretion complete the public hearing in
one meeting or continue the public hearing over two or more meetings.  If the commission
adjourns the public hearing, the commission will provide notice of the continued hearing either:

(a)   by announcing before adjourning the date, time and place of the continued public
hearing and thereafter posting notice of the continued public hearing on the commission's
website; or
(b)   by sending and posting notice in the manner prescribed in 205 CMR 118.05(1).  At the
conclusion of the public hearing the commission will vote to close the public hearing.
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118.06:   RFA-2 License Determinations

(1)   Not sooner than 30 days nor later than 90 days after the commission votes to close the
public hearing under 205 CMR 118.05(3), the commission shall take action on the application.
The commission may: 

(a)   Grant the application for a gaming license with appropriate conditions in accordance
with M.G.L. c. 23K, § 21 and 205 CMR 120.02:  Conditions of Licensure; 
(b)   Deny the application for a gaming license; or 
(c)   Extend the period for issuing a decision in order to obtain any additional information
deemed necessary by the commission for a complete evaluation of the application; provided,
however, that the extension shall be no longer than 30 days.

(2)   The commission shall issue not more than three Category 1 licenses throughout the
commonwealth, and not more than one Category 1 license per region.  Within any region, if the
commission is not convinced that there is an applicant that has both met the eligibility criteria
and provided convincing evidence that the applicant will provide value to the region in which
the gaming establishment is proposed to be located and to the commonwealth, no gaming license
shall be awarded in that region.

(3)   The commission shall issue not more than one Category 2 license.  If the commission is not
convinced that there is an applicant that has both met the eligibility criteria and provided
convincing evidence that the applicant will provide value to the commonwealth, no Category 2
license shall be awarded.

(4)   Upon denial of an application, the commission shall prepare and file the commission's
decision and, if requested by the applicant, shall further prepare and file a statement of the
reasons for the denial, including specific findings of fact, pursuant to M.G.L. c. 23K, § 17(f).

(5)   For purposes of 205 CMR and M.G.L. c. 23K, notwithstanding any conditions included in
accordance with M.G.L. c. 23K, § 21 and/or 205 CMR, the award of a gaming license shall be
deemed to have occurred immediately upon a majority vote by the commission to issue a license
to an applicant.

118.07:   RFA-2 Administrative Proceedings - Legislative not Adjudicatory

(1)   The commission's RFA-2 administrative proceedings pursuant to 205 CMR 118.01 through
118.06 are administrative and legislative in nature, not adjudicatory.  

(2)   Each applicant must present all information required by the commission in the RFA-2
application truthfully, fully and under oath; however, unless otherwise required by the
commission, RFA-2 administrative proceedings pursuant to 205 CMR 118.01 through 118.06
shall:

(a)   involve public hearings that are not adversarial in nature;
(b)   involve no specific charges, legal right or privilege;
(c)   provide no opportunity for cross-examination of witnesses under oath in a hearing;
(d)   afford the opportunity for public comments including unsworn statements and letters
of support, opposition or concern by persons advocating for or against the application; and
(e)   involve a final decision to grant or deny a gaming license that rests at all times within
the discretion of the commission.  

118.08:   RFA-2 Costs and Expenses

(1)   For each RFA-2 application, all of the commission's costs and expenses of the RFA-2
administrative proceedings pursuant to 205 CMR 118.01 through 118.06 shall be borne by the
applicant.

(2)   All such costs and expenses shall be assessed to the applicant and collected by the
commission pursuant to 205 CMR 114.04:  Additional Fees for Investigations.

REGULATORY AUTHORITY

205 CMR 118.00: M.G.L. c. 23K, §§ 4(28), 4(37); 5; 8; 9; 10; 11; 13; 15(11); 17; 18; 19; 21;
56; and c. 30A.
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205 CMR:   MASSACHUSETTS GAMING COMMISSION

6/7/13 205 CMR - 363

205 CMR 119.00: PHASE 2 APPLICATION

Section

119.01:   Contents of the Application
119.02:   Completing the Application
119.03:   Evaluation of the Application by the Commission

119.01:   Contents of the Application

The RFA-2 application form shall be designed to require applicants to demonstrate that they
have thought broadly and creatively about creating an innovative and unique gaming
establishment that will create a synergy with, and provide a significant and lasting benefit to, the
residents of the host community, the surrounding communities, the region, and the
Commonwealth of Massachusetts, and will deliver an overall experience that draws both
residents and tourists to the gaming establishment and the Commonwealth of Massachusetts.
Further, the RFA-2 application shall require attestation of the applicant under the pains and
penalties of perjury as to the truthfulness of the contents of the submission, and shall require, at
a minimum, provision of the following information on and in the form prescribed by the
commission: 

(1)   the name of the applicant; and 

(2)   the mailing address and, if a business entity, the name of the state under the laws of which
it is incorporated, organized, formed, or registered , the location of its principal place of business
and the names and addresses of its owners, members, partners, directors and/or stockholders; and

(3)   an attestation that the qualifiers identified by the commission in accordance with 205 CMR
116.00:  Persons Required to Be Licensed or Qualified and deemed suitable under the RFA-1
process in accordance with 205 CMR 115.00:  Phase 1 Suitability Determination, Standards and
Procedures maintain the association with the applicant previously identified in the RFA-1
process; 

(4)   a copy of the host community agreement executed by the applicant and the host community
that includes provision for a community impact fee; and 

(5)   information demonstrating how the applicant proposes to address host community impact
and mitigation issues as set forth in the host community agreement required under 205 CMR
123.00:  Host Communities during both the construction and operation of the proposed gaming
establishment; and  

(6)   a listing of the infrastructure costs of the host community incurred in direct relation to the
construction and operation of a gaming establishment and a statement to commit to a community
mitigation plan for that community; and 

(7)   a certificate showing that the applicant has received a certified and binding positive vote on
a ballot question at an election in the host community in favor of the license;  and 

(8)   a copy of all surrounding community agreements it has executed, if any; and  

(9)   a list identifying any community it believes to be a surrounding community in accordance
with 205 CMR 125.01(1)(a) that it has not executed a surrounding community agreement with,
if any; and

(10)   information demonstrating how the applicant proposes to address surrounding community
impact and mitigation issues as set forth in the surrounding community agreements required
under 205 CMR 125.00:  Surrounding Communities during both the construction and operation
of the proposed gaming establishment; and 

(11)   a listing of the infrastructure costs of the surrounding community incurred in direct relation
to the construction and operation of a gaming establishment and a statement committing to a
community mitigation plan for those communities; and 
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119.01:   continued

(12)   a description and documentation of all public outreach efforts it made to local
communities; and 

(13)   a description and any documentation outlining the public support for the application from
the host and surrounding communities; and 

(14)   a description as to how the applicant proposes to promote local businesses in host and
surrounding communities, including developing cross-marketing strategies with local restaurants,
small businesses, hotels, retail outlets and impacted live entertainment venues; and 

(15)   a copy of all impacted live entertainment venue agreements it has executed, if any; and 

(16)   a statement as to whether it intends to incorporate a geographic exclusivity clause into
agreements with its entertainers engaged to perform at a venue within its proposed Massachusetts
gaming establishment, or it has been its past practice to incorporate geographic exclusivity
clauses into agreements with its entertainers engaged to perform at its venues and, if so, the
nature of such agreements; and

(17)   an explanation as to how the applicant proposes to utilize sustainable development
principles including, but not limited to: 

(a)   being certifiable as gold or higher under the appropriate certification category in the
Leadership in Environmental and Energy Design program created by the United States Green
Building Council; 
(b)   meeting or exceeding the stretch energy code requirements contained in
780 CMR:  Appendix 120AA or equivalent commitment to advanced energy efficiency as
determined by the secretary of energy and environmental affairs; 
(c)   efforts to mitigate vehicle trips; 
(d)   efforts to conserve water and manage storm water; 
(e)   demonstrating that electrical and HVAC equipment and appliances will be Energy Star
labeled where available; 
(f)   procuring or generating on-site at least10% of its annual electricity consumption from
renewable sources qualified by the department of energy resources under M.G.L. c. 28A,
§ 11F; and
(g)   developing an ongoing plan to submeter and monitor all major sources of energy
consumption and undertake regular efforts to maintain and improve energy efficiency of
buildings in their systems; and 

(18)   a calculation of the total capital investment in accordance with 205 CMR 122.00:  Capital
Investment including an agreement that, in accordance with the design plans submitted with the
licensee's application to the commission, it will invest not less than the required capital under
205 CMR 122.00:  Capital Investment  into the gaming establishment;  and 

(19)   how the applicant proposes to realize the maximum capital investment exclusive of land
acquisition and infrastructure improvements; and 

(20)   an independent audit report of all financial activities and interests including, but not
limited to, the disclosure of all contributions, donations, loans or any other financial transactions
to or from a gaming entity or operator in the past five years;  and 

(21)(a)   if deemed necessary by the commission to supplement the documentation considered
in making its positive determination of suitability, clear and convincing evidence of financial
stability including, but not limited to, bank references, business and personal income and
disbursement schedules, tax returns and other reports filed by government agencies and
business and personal accounting check records and ledgers; and 
(b)   a description and documentation of the financial and capital structure of the applicant
and the proposed project; and 

(22)   if deemed necessary by the commission to supplement the documentation considered in
making its positive determination of suitability, evidence of its ability to pay and a commitment
to paying the gaming licensing fee in accordance with 205 CMR 121.00:  Licensing Fee; and 
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119.01:   continued

(23)   information and documentation to demonstrate that the applicant has sufficient business
ability and experience to create the likelihood of establishing and maintaining a successful
gaming establishment;  and 

(24)   a full description of the proposed internal controls and security systems for the proposed
gaming establishment and any related facilities; and 

(25)   an agreement that the applicant shall mitigate the potential negative public health
consequences associated with gambling and the operation of a gaming establishment, and the
construction of a gaming establishment, including: 

(a)   maintaining a smoke-free environment within the gaming establishment under
M.G.L. c. 270, § 22;
(b)   providing complimentary on-site space for an independent substance abuse and mental
health counseling service to be selected by the commission; 
(c)   prominently displaying information on the signs of problem gambling and how to access
assistance; 
(d)   describing a process for individuals to exclude their names and contact information from
a gaming licensee's database or any other list held by the gaming licensee for use in
marketing or promotional communications; and
(e)   instituting other public health strategies as determined by the commission; and 

(26)   how the applicant proposes to take measures to address problem gambling including, but
not limited to, training of gaming employees to identify patrons exhibiting problems with
gambling and prevention programs targeted toward vulnerable populations; and how the
applicant proposes to cooperate and support the commission in the development of an annual
research agenda as provided in M.G.L. c. 23K, § 71; and  

(27)   the designs for the proposed gaming establishment, including the names and addresses of
the architects, engineers and designers, and a timeline of construction that includes:

(a)   detailed stages of construction for the gaming establishment, non-gaming structures, and
racecourse, where applicable;
(b)   the deadline by which the stages and overall construction and any infrastructure
improvements will be completed; and
(c)   a projected date that it will begin gaming operations; and 

(28)   the number of construction hours estimated to complete the work; and 

(29)   how the applicant proposes to build a gaming establishment of high caliber with a variety
of quality amenities to be included as part of the gaming establishment and operated in
partnership with local hotels and dining, retail and entertainment facilities so that patrons
experience the diversified regional tourism industry; and 

(30)   the number and a description of the hotels and rooms, restaurants and other ancillary
entertainment services and amenities to be located at the proposed gaming establishment and
how they measure in quality to other area hotels and amenities; and 

(31)   the number of employees to be employed at the proposed gaming establishment, including
detailed information on the pay rate and benefits for employees; and 

(32)   how the applicant proposes to ensure that it provides a high number of quality jobs in the
gaming establishment; and 

(33)   whether the applicant has prepared, and how the applicant proposes to implement a
workforce development plan that:

(a)   incorporates an affirmative action program of equal opportunity by which the applicant
guarantees to provide equal employment opportunities to all employees qualified for
licensure in all employment categories, including persons with disabilities;
(b)   utilizes the existing labor force in the commonwealth;
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119.01:   continued

(c)   estimates the number of construction jobs a gaming establishment will generate and
provides for equal employment opportunities and which includes specific goals for the
utilization of minorities, women and veterans on those construction jobs;
(d)   identifies workforce training programs offered by the gaming establishment;
(e)   identifies the methods for accessing employment at the gaming establishment; and 
(f)   addresses workplace safety issues for employees; and 

(34)   whether the applicant proposes to establish, fund and maintain human resource hiring and
training practices that promote the development of a skilled and diverse workforce and access
to promotion opportunities through a workforce training program that:

(a)   establishes transparent career paths with measurable criteria within the gaming
establishment that lead to increased responsibility and higher pay grades that are designed
to allow employees to pursue career advancement and promotion;
(b)   provides employee access to additional resources, such as tuition reimbursement or
stipend policies, to enable employees to acquire the education or job training needed to
advance career paths based on increased responsibility and pay grades; and
(c)   establishes an on-site child day-care program; and 

(35)   whether the applicant has a contract with organized labor, including hospitality services,
and has the support of organized labor for its application, which specifies:

(a)   the number of employees to be employed at the gaming establishment, including detailed
information on the pay rate and benefits for employees and contractors; 
(b)   the total amount of investment by the applicant in the gaming establishment and all
infrastructure improvements related to the project;
(c)   completed studies and reports as required by the commission, which shall include, but
need not be limited to, an economic benefit study, both for the commonwealth and the
region; and
(d)   whether the applicant has included detailed plans for assuring labor harmony during all
phases of the construction, reconstruction, renovation, development and operation of the
gaming establishment; 

(36)   completed studies and reports as required by the commission, which shall include, but not
be limited to, an examination of the proposed gaming establishment's:

(a)   economic benefits to the region and the commonwealth;
(b)   local and regional social, environmental, traffic and infrastructure impacts;
(c)   impact on the local and regional economy, including the impact on cultural institutions
and on small businesses in the host community and surrounding communities;
(d)   cost to the host community and surrounding communities and the commonwealth for
the proposed gaming establishment to be located at the proposed location; and
(e)   the estimated municipal and state tax revenue to be generated by the gaming
establishment; and 

(37)   the names of proposed vendors of gaming equipment; and 

(38)   whether the applicant proposes to contract with local business owners for the provision of
goods and services to the gaming establishment, including developing plans designed to assist
businesses in the commonwealth in identifying the needs for goods and services to the
establishment; and 

(39)   whether the applicant intends to purchase domestically manufactured slot machines for
installation in the gaming establishment; and 

(40)   the location of the proposed gaming establishment, including all amenities and significant
structures, which shall include the address, maps, book and page numbers from the appropriate
registry of deeds, assessed value of the land at the time of application and ownership interests
over the past 20 years, including all interests, options, agreements in property and demographic,
geographic and environmental information and any other information requested by the
commission; and 
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119.01:   continued

(41)   if it does not presently possess an ownership interest in the location, an agreement, and
description of its plan as to how it intends to own or acquire, within 60 days after a license has
been awarded, the land where the gaming establishment is proposed to be constructed; provided,
however, that ownership of the land shall include a tenancy for a term of years under a lease that
extends not less than 60 years beyond the term of the gaming license issued under 205 CMR
119.00; and

 
(42)   whether the applicant purchased or intends to purchase publicly-owned land for the
proposed gaming establishment; and 

(43)   a market analysis detailing the benefits of the site location of the gaming establishment and
the estimated recapture rate of gaming-related spending by residents travelling to out-of-state
gaming establishments; and 

(44)   the type and number of games to be conducted at the proposed gaming establishment and
the specific location of the games in the proposed gaming establishment; and 

(45)   a projection as to the number of slot machines it will seek approval for use at the gaming
establishment should it be awarded a gaming license; and 

(46)   a projection as to the number of gaming positions it anticipates at the gaming establishment
should it be awarded a gaming license; and 

(47)   how the applicant proposes to maximize revenues received by the Commonwealth of
Massachusetts; and 

(48)   whether the applicant's proposed gaming establishment is part of a regional or local
economic plan; and  

(49)   how issuance of the license to the applicant will offer the highest and best value to create
a secure and robust gaming market in the region and the Commonwealth of Massachusetts;  and

(50)   A signed agreement to be a licensed state lottery sales agent under M.G.L. c. 10 to sell or
operate the lottery, multi-jurisdictional and keno games including an agreement that, it would
agree to a condition of the issuance of a license to operate a gaming establishment, that it will
not create, promote, operate or sell games that are similar to or in direct competition, as
determined by the Massachusetts Gaming Commission, with games offered by the state lottery
commission, including the lottery instant games or its lotto style games such as keno or its
multi-jurisdictional games; and 

(51)   A written plan demonstrating the manner in which the lottery and keno games shall be
made readily accessible to the guests of the gaming establishment; and 

(52)   Information demonstrating how the applicant proposes to protect the lottery from and
mitigate any adverse impacts due to expanded gaming including, but not limited to, developing
cross-marketing strategies with the lottery and increasing ticket sales to out-of-state residents;
and 

(53)   a copy of, an agreement to abide by, and an explanation as to how it proposes to implement
a marketing program by which the applicant  identifies specific goals, expressed as an overall
program goal applicable to the total dollar amount of contracts, for utilization of:

(a)   minority business enterprises, women business enterprises and veteran business
enterprises to participate as contractors in the design of the gaming establishment;
(b)   minority business enterprises, women business enterprises and veteran business
enterprises to participate as contractors in the construction of the gaming establishment; and
(c)   minority business enterprises, women business enterprises and veteran business
enterprises to participate as vendors in the provision of goods and services procured by the
gaming establishment and any businesses operated as part of the gaming establishment; and
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119.01:   continued

(54)   a copy of, an agreement to abide by, and an explanation as to how it proposes to implement
an affirmative action program of equal opportunity whereby the applicant establishes specific
goals for the utilization of minorities, women and veterans on construction jobs; provided,
however, that such goals shall be equal to or greater than the goals contained in the executive
office for administration and finance Administration Bulletin Number 14; and 

(55)   identification of all disclosures required in accordance with 205 CMR 108.00:  Community
and Political Contributions.

(56)   any additional information that, after release of the RFA-2 application the commission
determines would be useful in conducting its evaluation of the RFA-2 applications.  Provided,
however, that additional information may be requested from the applicant by the commission
upon reasonably notice at any time after the submission of the RFA-2 application in accordance
with 205 CMR 112.00:  Required Information and Applicant Cooperation.   

119.02:   Completing the Application

Two hard copies and one electronic copy on a compact disc or flash drive of the application
and all attachments shall be submitted to the Commission by mail or in hand by the filing
deadline.  Applications must be neatly prepared and organized and marked in the manner
specified on the application form to ensure uniformity of the submissions.  To the extent that an
applicant identified in the RFA-2 application is a newly formed entity, any information required
to be provided in accordance with 205 CMR 119.01 relative to past performance shall, at a
minimum, be provided in relation to the primary controlling and/or operating entity of the
proposed gaming establishment and/or its significant business units.

119.03:   Evaluation of the Application by the Commission

(1)   Once a submitted RFA-2 application is deemed administratively complete, the commission
shall commence a substantive evaluation of its contents.  The commission may utilize any
technical assistance it deems necessary to aid in its review.  

(2)   In determining which applicant will be awarded a Category 1 gaming license in accordance
with M.G.L. c.23K, §19, and a Category 2 gaming license in accordance with M.G.L. c. 23K,
§ 20, the commission will evaluate the RFA-2 application to determine, and shall issue a
statement of findings of how the applicant proposes to advance the objectives specified in
M.G.L. c. 23K, § 18.  In no particular order and without assigning any particular weights, the
commission will evaluate the applicant's overall response on how it addresses the following
categories of information which may be expanded upon in the RFA-2 application form:

(a)   Overview of project.
(b)   Financial criteria including:

1.   Financial and capital structure
2.   Maximization of revenues to the Commonwealth
3.   Realization of maximum capital investment exclusive of land and infrastructure
4.   Ability to offer the highest and best value to create a secure and robust gaming
market

(c)   Economic Development criteria including:
1.   Job creation
2.   Supporting external business and job growth
3.   Regional tourism and attractions

(d)   Building and Site Design criteria including:
1.   Compliance with 780 CMR:  State Board of Building Regulations and Standards,
521 CMR:  Architectural Access Board, local ordinances and by-laws, including
M.G.L. c. 30, §§ 61 through 62H as provided in 205 CMR 120.01:  Permitting
Requirements
2.   Demonstration of creativity in design and overall concept excellence
3.   Proposal to build a gaming establishment of high caliber a with quality amenities in
partnership with local facilities
4.   Compatibility with surroundings
5.   Utilization of sustainable development principles in the construction and during the
life cycle of the facility
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6.   Security measures
7.   Alternative uses for buildings in the complex 

(e)   Mitigation criteria including:
1.   Agreement to be a lottery agent, not run competing games, and to protect and enhance
the lottery
2.   Demonstration of plan for mitigation of lottery impact and compulsive gambling
problems, community development, and host and surrounding community impact and
mitigation issues
3.  Addressing the infrastructure costs of the host and surrounding community from the
construction and operation of the gaming establishment and commitment to a mitigation
plan
4.   Quality of signed host community agreement and a certified and binding vote on a
ballot question at an election in the host community in favor of such license
5.   Quality of surrounding community agreements
6.   Quality of impacted live entertainment venue agreements
7.   Traffic mitigation
8.   Measures to address problem gambling
9.   Addressing mitigation of local and regional impact on housing, social services, and
utilities

(3)   In addition to 205 CMR 119.03(2), in awarding a Category 1 gaming license the
commission shall take into consideration the physical distance between the location of
Category 1 gaming establishments as they relate to each other and how they maximize benefits
to the commonwealth; provided, however, that in determining which gaming applicant shall
receive a gaming license in each region, the commission shall also consider the support or
opposition to each gaming applicant from the public in the host and surrounding communities
as demonstrated by public comment provided by the gaming applicant or directly to the
commission pursuant to M.G.L. c. 23K, § 15 and through oral and written testimony received
during the public hearing conducted pursuant to M.G.L. c. 23K, § 17.  Further, in awarding the
Category 1 and Category 2 gaming licenses, the commission may take into consideration the
prospective or actual proximity of the location of the Category 2 gaming establishment to the
Category 1 gaming establishments. 

REGULATORY AUTHORITY

205 CMR 119.00:  M.G.L. c. 23K, §§ 4(12); 4(28), 4(37); 5; 9; 15; 18; 19; and 20.
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CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:
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The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

5/21/13

permits, approvals, chart, MEPA, ENF, EIR, zoning, site plan, conditions

This is an entirely new chapter that amends 205 CMR.

______ 371, 372

Date amended small business impact statement was filed:
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205 CMR:   MASSACHUSETTS GAMING COMMISSION

6/7/13 205 CMR - 371

205 CMR 120.00: PERMITTING REQUIREMENTS

Section

120.01:   Permitting Requirements
120.02:   Conditions of Licensure

120.01:   Permitting Requirements

(1)   An RFA-2 application for a Category 1 or Category 2 license shall include, in addition to
those items required by 205 CMR 119.00:  Phase 2 Application, the following:

(a)   A chart identifying all federal, state, and local permits and approvals required, or
anticipated to be required, for the construction and operation of the applicant's proposed
Category 1 or Category 2 gaming establishment that includes: 

1.   the date on which the applicant submitted, or anticipates that it will submit, its
application for each permit or approval; 
2.   the maximum time period set by statute, regulation, and/or by-law or ordinance that
the authority having jurisdiction has to render a decision on an application, if any;
3.   the expiration date or maximum effective time period for each permit or approval,
if any, set by statute, regulation, and/or by-law or ordinance; and
4.   a citation to the statute, regulations, and/or by-law or ordinance governing the
issuance of each permit or approval.

The applicant shall attach to the chart, and shall index in accordance with the chart,
a complete copy of:

a.   any completed application for each permit or approval that was submitted by the
applicant to the authority having jurisdiction, including a copy of any exhibits and
attachments;
b.   any written comments received by the applicant from a host community,
surrounding community or prospective surrounding community, impacted live
entertainment venue or prospective impacted live entertainment venue, and/or the
permitting agency regarding the applicant's request for the permit or approval; and
c.   any permit, approval or decision issued by the authority having jurisdiction.

(b)   A copy of the applicant's environmental notification form (ENF) along with proof of the
applicant's submission of the ENF in compliance with M.G.L. c. 30, § 62A and 301 CMR
11.00:  MEPA Regulations in connection with the applicant's proposed Category 1 or
Category 2 gaming establishment;
(c)   A copy of the certificate from the secretary of EOEEA after the conclusion of the
comment period on the filing of the ENF pursuant to 301 CMR 11.06(7) and a copy of all
written comments submitted to the MEPA unit during its review of such ENF.
(d)   A copy, if any, of the draft, final, supplemental, or single environmental impact report
(EIR), Notice of Project Change, or a request for an Advisory Opinion submitted by the
applicant pursuant to M.G.L. c. 30, §§ 61 through 62H and 301 CMR 11.00:  MEPA
Regulations in connection with the applicant's proposed Category 1 or Category 2 gaming
establishment;
(e)   A copy, if any, of the certificate from the secretary of EOEEA after the conclusion of
the comment period on the filing of any such draft, final, supplemental, or single EIR,
Notice(s) of Project Change, and in the case of an Advisory Opinion, the decision of either
the Secretary or the MEPA Director pursuant to M.G.L. c. 30, §§ 61 through 62H and
301 CMR 11.00:  MEPA Regulations, and a copy of all written comments submitted to the
MEPA unit during its review of such filing;
(f)   A copy of any notice or draft, final, or supplemental environmental assessment, finding
of no significant impact, or environmental impact statement prepared by any federal agency
in accordance with 42 U.S.C. § 4321 in connection with the applicant's proposed Category
1 or Category 2 gaming establishment;
(g)   A statement from the host community's zoning officer, town counsel or city solicitor that
notwithstanding a site plan approval, the proposed Category 1 or Category 2 gaming
establishment is either:

1.   Permitted at its proposed location as of right pursuant to the host community's zoning
ordinances or bylaws; or
2.   Permitted at its proposed location pursuant to all of the host community's zoning
ordinances or bylaws subject only to the applicant's obtaining some or all of the permits
and approvals identified in the application pursuant to 205 CMR 120.01(1)(a); 
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205 CMR:   MASSACHUSETTS GAMING COMMISSION

6/7/13 205 CMR - 372

120.01:   continued

(h)   Any appeal, whether to a municipal or state entity or for judicial review, filed with
respect to any permit or approval listed in 205 CMR 120.01(1) along with a current copy of
the docket sheet on such appeal and each decision on any appeal; and 
(i)   Any other information requested from the applicant by the commission regarding federal,
state, or local permits or approvals.

(2)   As long as the RFA-2 application for a Category 1 or Category 2 license is pending before
the commission, and in the event that a conditional or final Category 1 or Category 2 license is
issued, the applicant shall have a continuing duty to timely provide to the commission an updated
permits chart and all documents and information listed in 205 CMR 120.01(1), as well as any
updates relative to the MEPA process, such that the commission is continuously apprised of all
material developments with respect to all permits and approvals required for the gaming
establishment.

120.02:   Conditions of Licensure

(1)   In addition to any conditions imposed in accordance with 205 CMR 119.00:  Phase 2
Application, all Category 1 and Category 2 gaming licenses shall be issued subject to the
following conditions unless documentation demonstrating that a particular requirement has been
satisfied has been provided as part of the RFA-2 process:

(a)   There shall be a determination by the secretary of EOEEA that:
1.   No EIR is required; or
2.   A single, final or supplemental EIR is adequate.

Following the determination that the EIR is adequate pursuant to M.G.L. c. 30,
§§ 61 through 62H, and 301 CMR 11.00:  MEPA Regulations, and after 60 days have
elapsed following publication of notice of the availability of the single, final, or
supplemental EIR in the Environmental Monitor in accordance with 301 CMR
11.12(4)(a) and 11.15(2), the Commission shall reconsider the conditional license and
shall either affirm, limit, condition, restrict, revoke, suspend or modify the conditional
license in the discretion of the commission.

(b)   The commission shall issue findings in accordance with M.G.L. c. 30, § 61 and
301 CMR 11.12:  Agency Responsibilities and Section 61 Findings.  Notwithstanding any
provision in 205 CMR 120.00 to the contrary, the commission may impose any condition
necessary to comply with M.G.L. c. 30, §§ 61 throough 62H in its findings pursuant to
M.G.L. c. 30, § 61 and 301 CMR 11.12(5).
(c)   The applicant shall submit to the commission documentation demonstrating that it has
obtained all federal, state, and local permits or approvals necessary for the construction and
operation of the proposed Category 1 or Category 2 gaming establishment (except those
required from the commission), and that either: 

1.   the conditions imposed by those permits or approvals will not cause significant and
material adverse impacts on a host or surrounding community, or impacted live
entertainment venue, that have not been addressed in a host or surrounding community
agreement or impacted live entertainment venue agreement; or
2.   any conditions of federal, state, or local permits or approvals expected to cause
significant and material adverse impacts on a host or surrounding community or impacted
live entertainment venue that have not been addressed in a host or surrounding
community agreement or impacted live entertainment venue agreement have been
adequately addressed pursuant to 205 CMR 127.00:  Reopening Mitigation Agreements.

(2)   In the event the commission finds that the applicant cannot satisfy, the conditions in
205 CMR 120.02(1), the commission may, pursuant to M.G.L. c. 23K, § 4(15), deny, limit,
condition, restrict, revoke or suspend the conditional or final Category 1 or Category 2 license.
In the event that the commission revokes the conditional license or denies or revokes the final
license, the commission will reopen the RFA-2 process in accordance with 205 CMR
118.00:  Phase 2 Administrative Proceedings.

REGULATORY AUTHORITY

205 CMR 120.00:  M.G.L. c. 23K, §§ 1, 4(15), 4(37), 5, 13, 15(12), 17 and 18(14).
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CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Massachusetts Gaming Commission

205 CMR 121.00

Licensing Fee

This new chapter sets out the licensing fee to be paid by a licensee for a category 1 and a category 2 

license.  It also provides for payment of other fees mandated by G.L. c.23K, s.56.

G.L. c.23K, sections 4(37) and 5

Todd Grossman (617) 979-8400

84 State Street, suite 720, Boston, MA 02109

LGAC- 3/29/13            Sec. of Comm.- 4/12/13

Boston Globe- 4/12/13    The Sun Chronicle- 4/12/13   Springfield Republican- 4/12/13  
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS
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May 23 2013 

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

5/21/13

licensing fee, non-refundable, award

This is an entirely new chapter that amends 205 CMR.

_______ 373, 374

Date amended small business impact statement was filed:
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205 CMR:   MASSACHUSETTS GAMING COMMISSION

6/7/13 205 CMR - 373

205 CMR 121.00: LICENSING FEE

Section

121.01:   Licensing Fee
121.02:   Payment of the Fee

121.01:   Licensing Fee

(1)   Within 30 days after the award of a Category 1 license by the commission, the licensee shall
pay a non-refundable license fee of $85,000,000 to the Commission. 

(2)   Within 30 days after the award of a Category 2 license by the commission, the licensee shall
pay a non-refundable license fee of $25,000,000 to the commission. 

(3)   Within 30 days after the award of a Category 1 or Category 2 license by the commission,
the licensee shall remit:

(a)   a license fee, as provided by M.G.L. c. 23K, § 56(a), of $600 for each slot machine
referenced in 205 CMR 119.01(45) and approved by the commission for use by a gaming
licensee at a gaming establishment; and 
(b)   a license fee, as provided by M.G.L. c. 23K, § 56(c), to be determined by the
commission upon issuance of the license, to cover costs of the commission necessary to
maintain control over gaming establishments, in proportion to the number of gaming
positions projected for the gaming establishment; provided, however, that such assessment
may be adjusted by the commission at any time after payment is made where required to
reflect a licensee's actual share, and accordingly, the license may be required to remit
additional funds or a credit may be issued towards the payment the following year; and
(c)   a license fee, as provided by M.G.L. c. 23K, § 56(e), to be determined by the
commission upon issuance of the license, reflecting the applicant's share of $5,000,000 to be
deposited into the Public Health Trust Fund in proportion to the number of gaming positions
projected for the gaming establishment; provided, however, that such assessment may be
adjusted by the commission at any time after payment is made where required to reflect a
licensee's actual share, and accordingly,  the license may be required to remit additional funds
or a credit may be issued towards the payment the following year.   

121.02:   Payment of the Fee

(1)   All fees shall be submitted in the form of a certified check or secure electronic funds
transfer payable to the "Massachusetts Gaming Commission."

(2)   In the event that a licensee fails to pay the fee as provided in 205 CMR 121.01, the
commission may take any remedial action it deems necessary up to and including revocation of
the gaming license.

REGULATORY AUTHORITY

205 CMR 121.00:  M.G.L. c. 23K, §§ 4(26); 4(37); 5; 10(d); 11(b); and 56.
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CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Massachusetts Gaming Commission

205 CMR 122.00

Capital Investment

This new chapter sets governs the calculation of the capital investment in the proposed gaming 

establishment and set the minimum capital investment for a category 1 and category 2 license.  There 

are provisions included relative to costs that shall be included in the calculation and those that may 

not be.  Further, language is included governing the payment of a bond or payment of a deposit.

G.L. c.23K, sections 4(37) and 5

Todd Grossman (617) 979-8400

84 State Street, suite 720, Boston, MA 02109

LGAC- 3/29/13            Sec. of Comm.- 4/12/13
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:
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The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

5/21/13
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This is an entirely new chapter that amends 205 CMR.

_______ 375 - 378

Date amended small business impact statement was filed:
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205 CMR 122.00: CAPITAL INVESTMENT

Section

122.01:   Scope and Purpose
122.02:    Minimum Capital Investment
122.03:   Costs Included in the Calculation of Capital Investment
122.04:   Costs Excluded from the Calculation of Capital Investment
122.05:   Deposit or Bonding of Funds

122.01:   Scope and Purpose

205 CMR 122.00 shall govern the calculations of the proposed capital investment for
category 1 and category 2 gaming establishments to be included in an applicant's RFA-2
application as set forth in M.G.L. c. 23K, §§ 10(a) and 11(a).

122.02:   Minimum Capital Investment

(1)   The minimum capital investment for a category 1 gaming license shall be $500,000,000.
The capital investment shall be calculated in accordance with 205 CMR 122.03 and 122.04.

(2)   The minimum capital investment for a category 2 gaming license shall be $125,000,000.
The capital investment shall be calculated in accordance with 205 CMR 122.03 and 122.04.

122.03:   Costs Included in the Calculation of Capital Investment

For purposes of calculating the capital investment for a category 1 or category 2 gaming
license, the following costs shall be included:

(1)   Costs related to the actual construction of the gaming establishment and site including any
hotels, gaming areas, and other amenities, including overhead and indirect costs attributable to
the construction activities.

(2)   Costs related to preparation of the site including, clearing, demolition and abatement.  

(3)   Costs related to the design of the project, including building design, interior design, and
exterior site design. 

(4)   Costs associated with consulting and due-diligence necessary to fund studies and devise
engineering solutions in accordance with M.G.L. c. 23K including traffic studies, environmental
studies, and other associated mitigation studies. 

(5)   Costs associated with minimizing the environmental impact of the project including upfront
costs aimed at minimizing a carbon footprint or implementing sustainable elements and/or smart
growth practices.  

(6)   Costs associated with designing, improving or constructing the infrastructure inside the
property boundaries of the site of the gaming establishment including those related to drainage,
utility support, roadways, interchanges, fill and soil or groundwater or surface water
contamination issues, sewer, storm water, landscaping, and public transportation.  Provided,
however, in accordance with M.G.L. c. 23K, § 11(a), that any infrastructure improvements
necessary to increase visitor capacity and account for traffic mitigation for a category 2 gaming
establishment shall not be considered as part of the capital investment in a category 2 gaming
establishment license application.

(7)   Costs associated with the pre-opening purchase of fixtures, equipment, gaming equipment,
information technology equipment, and personal property to be used within the gaming
establishment and site including those within hotels, restaurants, retail and other service
businesses associated with the establishment.
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122.03:   continued

(8)   Costs associated with applying for federal, state, or municipal permits.  

(9)   Professional and management fees including for engineers, architects, developers,
contractors, or operators to the extent that they represent indirect and overhead costs related to
the development of the project, and do not represent profits or payout as part of partnership
agreements or "home office" overhead (i.e., out of state).    

(10)   Costs associated with the safety, training, quality assurance, or testing incurred during the
construction of the gaming establishment and site. 

122.04:   Costs Excluded from the Calculation of Capital Investment

For purposes of calculating the capital investment for a category 1 or category 2 gaming
license, the following costs may not be included:

(1)   Costs associated with the purchase or lease or optioning of land where the gaming
establishment will be located including costs relative to registering, appraising, transferring title,
or obtaining title insurance for the land. 

(2)   Carried interest costs and other associated financing costs.  

(3)   Costs associated with mitigating impacts on host and surrounding communities as set forth
in Host and Surrounding Community agreements, whether directly attributable to a specific
impact or not.  

(4)   Costs associated with designing, improving or constructing the infrastructure outside the
property boundaries of the site of the gaming establishment including those related to drainage,
utility support, roadways, interchanges, fill and soil or groundwater or surface water
contamination issues, sewer, storm water, landscaping, and public transportation whether or not
such costs are the result of a host community agreement, a surrounding community agreement,
required by any regulatory body or as part of the permitting process.  

(5)   Any and all legal fees.  

(6)   Promotional, communications and marketing costs prior to and attributable to the efforts
of a local referendum including all costs associated with local outreach.  

(7)   Fees and costs paid to the commission in accordance with M.G.L. c. 23K, §§ 15(11), 10(d),
11(b), and/or 205 CMR 114.00:  Fees, and other similar fees and costs paid to municipalities.

(8)   Licensing costs including any costs payable to the commission to obtain pre-opening
licensing of individuals or vendors.

(9)   Costs associated with marketing, advertising and promotions. 

(10)   Upfront costs designed to implement workforce development plans. 

(11)   Upfront costs designed to implement efforts to combat problem gambling and/or support
the efforts of the commission's research agenda.

(12)   Political contributions and community contributions under 205 CMR 108.00:  Community
and Political Contributions.

122.05:   Deposit or Bonding of Funds

(1)   Within 30 days after the award of a category 1 gaming license, the applicant shall either:
(a)   Deposit 10% of the total investment proposed in the RFA-2 application into an interest
bearing escrow account held by the commission in accordance with M.G.L. c. 23K, § 10(a);
or
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122.05:   continued

(b)   Secure a deposit bond, in a form and from an institution acceptable to the commission,
insuring that 10% of the proposed capital investment shall be forfeited to the Commonwealth
of Massachusetts if the applicant is unable to complete the gaming establishment, as
determined by the commission.

(2)   The proposed capital investment figure calculated in accordance with 205 CMR 122.00
shall be used for purposes of calculating 10% deposit or bond required by 205 CMR 122.05(1)
and M.G.L. c. 23K, § 10(a).  

(3)   The commission shall return monies received from the applicant in accordance with
205 CMR 122.05(1)(a) upon written request of the applicant if the commission determines that
the project has reached the final stage of construction as detailed in the timeline of construction
submitted with the RFA 2 application.  In making the determination the commission shall
consider whether the amount held in escrow exceeds the amount of capital required to complete
the project.   

REGULATORY AUTHORITY

205 CMR 122.00: M.G.L. c. 23K, §§ 1(5), 4(37), 5(3), 5(a)(16), 10, 11 and 18(3).
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including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Massachusetts Gaming Commission

205 CMR 123.00

Host Communities

This new chapter clarifies the definition of a host community and provides basic guidance relative to 

the host community agreement, publication of the agreement, and forwarding of the agreement to the 

commission.

G.L. c.23K, sections 4(37) and 5
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1236 06/07/2013

05/24/2013 cm

06/07/2013

May 23 2013 

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

5/21/13

host community, agreement, impact fee, concise summary

This is an entirely new chapter that amends 205 CMR.

_______ 379, 380

Date amended small business impact statement was filed:
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205 CMR:   MASSACHUSETTS GAMING COMMISSION

6/7/13 205 CMR - 379

205 CMR 123.00: HOST COMMUNITIES

Section

123.01:   Definition of Host Community
123.02:   Host Community Agreement

123.01:   Definition of Host Community

In accordance with M.G.L. c. 23K, § 2, a host community is a municipality in which a
gaming establishment is located or in which an applicant has proposed locating a gaming
establishment; provided, however, that if a proposed gaming establishment is situated in two or
more cities or towns each shall be a host community for purposes of M.G.L. c. 23K and
205 CMR.

123.02:   Host Community Agreement

(1)   An applicant for a gaming establishment license must sign an agreement with the host
community setting forth the conditions to have a gaming establishment located within the host
community; provided, however, that the agreement shall include a community impact fee for the
host community and all stipulations of responsibilities between the host community and the
applicant, including stipulations of known impacts from the development and operation of a
gaming establishment.

(2)   The signed host community agreement, along with a fair, concise summary, approved by
the city solicitor or town counsel of the host community, shall be made public in accordance with
205 CMR 124.04:  Preparing for the Election.

(3)   Upon requesting a host community election in accordance with 205 CMR 124.02(1), the
applicant shall forward the executed host community agreement and summary to the
commission.  The commission shall promptly post a copy of the agreement and summary on its
website.  The posting shall outline the process by which any community may request that it be
added to a list of prospective surrounding communities to that gaming establishment.  

REGULATORY AUTHORITY

205 CMR 123.00:  M.G.L. c. 23K, §§ 2, 4(37), 5 and 15(8).
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Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Massachusetts Gaming Commission

205 CMR 124.00

Host Community Election Process

This new chapter governs the conduct of the host community election as required pursuant to G.L. 

c.23K, s.15(13).  The chapter outline the request for the election, call for the election, publication of 

the host community agreement and summary, conduct of the election, reimbursement of the 

community by the applicant of costs for the election, and post election issues.

G.L. c.23K, sections 4(37) and 5

Todd Grossman (617) 979-8400

84 State Street, suite 720, Boston, MA 02109

LGAC- 3/29/13            Sec. of Comm.- 4/12/13
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1236 06/07/2013

05/24/2013 cm

06/07/2013

May 23 2013 

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

5/21/13

host community, election, governing body, voters, summary, ballot, reimburse, city or town clerk

This is an entirely new chapter that amends 205 CMR.

_______ 381 - 384

Date amended small business impact statement was filed:
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205 CMR:   MASSACHUSETTS GAMING COMMISSION

6/7/13 205 CMR - 381

205 CMR 124.00: HOST COMMUNITY ELECTION PROCESS

Section

124.01:   Scope and Purpose
124.02:   Request for an Election
124.03:   Call for and Scheduling of the Election
124.04:   Information to be Provided to Voters
124.05:   Conduct of the Election
124.06:   Reimbursing the Expenses of the Host Community Election
124.07:   Post-election

124.01:   Scope and Purpose

205 CMR 124.00 establishes parameters for elections as provided in M.G.L. c. 23K,
§ 15(13).  In accordance with M.G.L. c.23K, §15(13) an applicant for a gaming license must
have received a certified and binding vote on a ballot question at an election in the host
community in favor of such license as a prerequisite to filing an RFA-2 application in accordance
with 205 CMR 119.00:  Phase 2 Application.

124.02:   Request for an Election

(1)   After a host community and an applicant for a gaming establishment license execute a host
community agreement, the applicant shall file with the governing body of the host community
a written request for an election on the question whether the host community shall permit the
operation of a gaming establishment licensed by the Massachusetts Gaming Commission located
at a specified site within the community.  The applicant shall send a copy of the request to the
commission along with a copy of the executed host community agreement.

(2)   Upon receipt of the request, the governing body shall acknowledge receipt of the request
by letter.  The letter shall state the date that the applicant's request was received by the
community.  The governing body shall send a copy of the letter to the commission. 

(3)   In the event that a proposed gaming establishment is to be situated in more than one
community, the applicant shall not request an election in either community until it has executed
a host community agreement with all of the affected prospective host communities or a joint
agreement with each prospective host community.   

124.03:   Call for and Scheduling of the Election

Upon receipt of a request for an election by an applicant in accordance with 205 CMR
124.02(1), the governing body of the municipality shall call for the election to be held not less
than 60 days but not more than 90 days from the date that the request was received. The city or
town clerk shall then set a date certain for an election.  Provided, however, in the event that a
municipality has executed a host community agreement with more than one applicant the
election on each shall be set for the same date.  

124.04:   Information to be Provided to Voters

(1)   The host community agreement signed by the community and the applicant shall be made
public by publishing a fair, concise summary of the agreement in a periodical of general
circulation at the applicant's expense and on the official website of the municipality not later than
seven days after the agreement is signed by the parties.  Provided, the publication of the summary
in the periodical shall also either be accompanied by a copy of the agreement or shall include the
official website addresses of the municipality and the Commission (at which locations a copy
of the host community agreement shall be posted for viewing), and shall contain an advisory that
a hard copy of the agreement can be obtained at the municipality's clerk's office.  The fair,
concise summary of the agreement shall be approved by the city solicitor or town counsel prior
to publication, and shall outline the contents of the host community agreement.  

The agreement and summary shall remain on the municipal website until the election has
been certified.

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



205 CMR:   MASSACHUSETTS GAMING COMMISSION
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124.04:   continued

(2)  Host communities shall make voting information available to its citizens including deadlines
for registering to vote in the election and hours that polling places shall be open.  

(3)   No notice to or approval by the commission is required prior to engaging in the process set
forth in 205 CMR 124.04(1). 

(4)   For purposes of 205 CMR 124.00, unless a city opts out in accordance with the seventh
proviso of M.G.L. c. 23K, § 15(13) by a vote of the local governing body, if the gaming
establishment is proposed to be located in a city with a population of at least 125,000 residents
as enumerated by the most recent enumerated federal census, "host community'' shall mean the
ward in which the gaming establishment is to be located for the purpose of receiving a certified
and binding vote on a ballot question at an election.  If a city opts out, it must do so prior to the
call for the election by the applicant, and it shall publish notice of such determination in the
manner provided by 205 CMR 124.04(1).

124.05:   Conduct of the Election

In addition to the provisions of the Massachusetts General Laws applicable to elections in
the Commonwealth and 950 CMR:  Office of the Secretary of the Commonwealth the following
shall apply to host community elections:

(1)   The polls may be open as early as fifteen minutes before 6 a.m., and shall be open not later
than 7:00 A.M., and shall be kept open at least 13 hours.  The polls shall not be closed before
8:00 P.M.

(2)   The question on the ballot submitted to the voters shall be worded as follows:  "Shall the
(city/town) of __________ permit the operation of a gaming establishment licensed by the
Massachusetts Gaming Commission to be located at __________ [description of site]
__________?  YES _____  NO _____''.  

(3)   In the event that a host community has entered into a host community agreement with more
than one applicant, a separate question, as provided in 205 CMR 124.05(2), shall be posed on
the ballot relative to each applicant.  The questions shall be preceded with an  instruction that the
questions are not presented in any particular order and that a voter may vote 'yes' on both
questions, 'no' on both questions, or 'yes' on one and 'no' on the other.  The order that the
applicants appear on the ballot shall be determined by the host community by drawing the names
of the applicants by lot at a publicly designated time and place.

(4)   The ballot question(s) shall be accompanied on the ballot by a fair, concise summary of the
host community agreement as determined by the city solicitor or town counsel. 

124.06:   Reimbursing the Expenses of the Host Community Election

(1)   The applicant shall reimburse the municipality that conducts the election for its reasonable
and customary expenses related to the host community election within 30 days after the election,
provided, however, that if the election occurs as part of a general election, the applicant shall be
responsible only for that portion of the general election expenses that related to the host
community election.  The expenses may include the costs for staffing and securing all voting
locations, printing of the ballots, and all related costs as prescribed by the city or town clerk for
conducting elections.

(2)   Unless otherwise agreed by the parties, within seven days of the election, the municipality
shall provide the applicant with an itemized invoice of the costs for which it seeks
reimbursement.   

(3)   The commission shall deny an application for a gaming license if the applicant has not fully
reimbursed the municipality as provided in 205 CMR 124.06(1).

(4)   The applicant shall disclose the reimbursement in accordance with 970 CMR
1.19:  Contributions from Gaming License Applicants and Persons Holding Such Licenses.
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124.06:   continued

(5)   If the result of the election is in the negative and the applicant fails or refuses to reimburse
the municipality that conducted the election in accordance with 205 CMR 124.06(1) for all or
any part of its cost, then in an action by the municipality against the applicant in a court of
competent jurisdiction, the municipality shall be entitled to recover treble the disputed costs of
the election as determined by the court together with the municipality's reasonable attorney fees
and cost of that action.  The applicant's request for an election under 205 CMR 124.02 shall
constitute its binding agreement to abide by this provision.  

124.07:   Post-election

(1)   If a majority of the votes cast in a host community in answer to the ballot question is in the
affirmative, the host community shall be taken to have voted in favor of the applicant's license.

(2)   In accordance with M.G.L. c. 23K, § 15(13), if a ballot election question is voted in the
negative, the applicant shall not submit a new request to the governing body for a new election
within 180 days of the last election.

(3)   The city or town clerk or election officer shall provide a certified copy of the election results
to the  Commission and to the license applicant and the applicant shall include the certified copy
in its license application to the commission in accordance with 205 CMR 119.00:  Phase 2
Application and M.G.L. c. 23K, § 15(13).

REGULATORY AUTHORITY

205 CMR 128.00:  M.G.L. c .23K, §§ 4(34), 4(37), 5 and 15(13).
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Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Massachusetts Gaming Commission

205 CMR 125.00

Surrounding Communities

This new chapter governs the entire surrounding community process including the determination as 

to which communities will be designated as surrounding communities, the factors to be considered in 

making those determinations, and the negotiation and execution of a surrounding community 

agreement between the applicant and a surrounding community including a binding arbitration 

process to be employed if necessary.

G.L. c.23K, sections 4(37) and 5
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:
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May 23 2013 

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.

The Gaming Act was enacted to enhance the economy and generate 

millions of dollars.  These regs are designed to effectuate that purpose.
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This is an entirely new chapter that amends 205 CMR.
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205 CMR 125.00: SURROUNDING COMMUNITIES

Section

125.01:   Determination of Surrounding Communities and Execution of Mitigation Agreements

125.01:   Determination of Surrounding Communities and Execution of Mitigation Agreements

(1)   General.  The following communities are determined to be surrounding communities
concerning the development and operation of a specific gaming establishment for purposes of
M.G.L. c. 23K and 205 CMR:

(a)   Each community located in the commonwealth that both:
1.   has been designated as a surrounding community by an applicant for a Category 1 or
Category 2 license in the RFA-2 application, written notice of which designation shall
be provided by the applicant to the community's chief executive officer as defined in
M.G.L. c. 4, §7, cl. Fifth B, at the time the application is filed with the commission; and
2.   submits to the commission a written assent, signed by the community's chief
executive officer as defined in M.G.L. c. 4, §7, cl. Fifth B, or their designee, to the
designation within ten days of receipt of the application by the commission.  Such notice
to the community of designation by the applicant shall also include written notice of the
requirement that each community must, to obtain final surrounding community
designation, assent to such designation in writing within ten days of the date of the
receipt of the application by the commission.  Upon receipt of the written assent, the
commission shall issue a written notice designating the community as a surrounding
community; and 

(b)   Each community located in the commonwealth that has executed a surrounding
community agreement with the applicant for a Category 1 or Category 2 license which
agreement was submitted with the RFA-2 application and is determined by the commission
to be in compliance with M.G.L. c. 23K, § 15(9); and
(c)   Each community located in the commonwealth that has been designated a surrounding
community by the commission under M.G.L. c. 23K, § 17(a) and 205 CMR 125.01(2) after
the submission of an applicant's RFA-2 application upon written petition by the community's
chief executive officer as defined in M.G.L. c. 4, § 7, cl. Fifth B, or their designee, for the
community to be designated a surrounding community with respect to the specific gaming
establishment. 

(2)   Designation of Surrounding Communities Pursuant to 205 CMR 125.01(1)(c).  
(a)   A community seeking to be designated a surrounding community in accordance with
205 CMR 125.01(1)(c) shall submit a written petition to the commission no later than ten
days after receipt by the commission of the RFA-2 application for a gaming establishment
for which the community seeks to be designated a surrounding community;  provided, the
petition must include proof of service of the petition upon the applicant.  If an applicant
assents in writing to the petition, the commission shall designate the community a
surrounding community without further review.  The applicant may reply in favor or
opposition to the petition in writing within ten days after receipt by the commission of the
petition.  The commission will make a determination on the petition at an open meeting, at
which it may allow presentations or information from the applicant and the proposed
surrounding community, at least 30 days prior to the public hearing on the application held
pursuant to M.G.L. c. 23K, § 17(c). 
(b)   In determining whether a community is a surrounding community, the commission will
exercise its discretion based on a review of the RFA-2 application, the RFA-2 applicant's
detailed plan of construction, any independent evaluations, pertinent information received
from the community seeking to be designated as a surrounding community, the RFA-2
applicant, the host community, and the public, and any additional information that the
commission determines to be beneficial in making its determination.  In exercising its
discretion in the determination as to whether a community meets the definition of
surrounding community in accordance with M.G.L. c. 23K, § 2, the commission shall
consider factors, pursuant to M.G.L. c. 23K, §§ 4(33) and 17(a), such as population,
infrastructure, distance from the gaming establishment and political boundaries, and will
evaluate whether:
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125.01:   continued

1.   The community is in proximity to the host community and the gaming establishment
included in the RFA-2 Application, taking into account such factors as any shared border
between the community and the host community; and the geographic and commuting
distance between the community and the host community, between the community and
the gaming establishment, and between residential areas in the community and the
gaming establishment.
2.   The transportation infrastructure in the community will be significantly and adversely
affected by the gaming establishment, taking into account such factors as ready access
between the community and the gaming establishment; projected changes in level of
service at identified intersections; increased volume of trips on local streets; anticipated
degradation of infrastructure from additional trips to and from a gaming establishment;
adverse impacts on transit ridership and station parking impacts; significant projected
vehicle trip generation weekdays and weekends for a 24 hour period; and peak vehicle
trips generated on state and federal roadways within the community.
3.   The community will be significantly and adversely affected by the development of
the gaming establishment prior to its opening taking into account such factors as noise
and environmental impacts generated during its construction; increased construction
vehicle trips on roadways within the community and intersecting the community; and
projected increased traffic during the period of construction.
4.   The community will be significantly and adversely affected by the operation of the
gaming establishment after its opening taking into account such factors as potential
public safety impacts on the community; increased demand on community and regional
water and sewer systems; impacts on the community from storm water run-off, associated
pollutants, and changes in drainage patterns; stresses on the community's housing stock
including any projected negative impacts on the appraised value of housing stock due to
a gaming establishment; any negative impact on local, retail, entertainment, and service
establishments in the community; increased social service needs including, but not
limited to, those related to problem gambling; and demonstrated impact on public
education in the community.
5.   The community will be significantly and adversely affected by any other relevant
potential impacts that the commission considers appropriate for evaluation based on its
review of the entire application for the gaming establishment.

(c)   In determining whether a community is a surrounding community the commission may
consider any positive impacts on a community that may result from the development and
operation of a gaming establishment.  

(3)   Surrounding Community Agreements.  The applicant shall submit to the commission a
signed agreement with each surrounding community to its proposed gaming establishment as part
of its RFA-2 application in accordance with M.G.L. c. 23K, § 15(9) or the parties shall follow
the procedure outlined in 205 CMR 125.01(6).  The agreement may be for any term necessary
to satisfy the purposes for which the agreement is required by M.G.L. c. 23K.

(4)   Availability of Other Impact Funding.  Any finding by the commission that a community
is not a surrounding community for purposes of the RFA-2 application shall not preclude the
community from applying to and receiving funds from the Community Mitigation Fund
established by M.G.L. c. 23K, § 61, the Transportation Infrastructure and Development Fund
established by M.G.L. c. 23K, § 62 and the Public Health Trust Fund established by
M.G.L. c. 23K, § 59. 
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(5)   Limited Surrounding Community Definition to Encourage Community Disbursements.  To
encourage applicants to make funds available to communities to evaluate potential impacts and
to potentially negotiate a surrounding community agreement prior to the submission of an RFA-2
application and prior to the commission's final designation of the surrounding communities of
a proposed gaming establishment pursuant to 205 CMR 125.01(2), an applicant's execution of
a letter of authorization pursuant to 205 CMR 114.03 shall not be considered evidence that the
community receiving disbursements is or should be designated as a surrounding community
pursuant to 205 CMR 125.01(2); rather, the applicant's execution of a letter of authorization and
the community's receipt of funds pursuant to 205 CMR 114.03:  Community Disbursements shall
designate the community as a surrounding community only for the limited purposes of providing
funding to pay for the cost of determining the impacts of a proposed gaming establishment and
for potentially negotiating a surrounding community agreement.

(6)   Negotiation of a Surrounding Community Agreement after the Applicant has Submitted an
RFA-2 Application.  

(a)   Participation in Process.  In accordance with M.G.L. c. 23K, § 17(a), 205 CMR
125.01(6) provides the procedure for reaching a fair and reasonable surrounding community
agreement between the applicant and the surrounding community.  Upon being designated
a surrounding community by the commission in accordance with 205 CMR 125.01(1)(a) or
125.01(2) the community and the applicant shall be bound by this procedure.  

1.    In the event the applicant shall fail or refuse to participate in the arbitration process
set forth in 205 CMR 125.01(6)(c) with any community determined to be a surrounding
community under 205 CMR 125.01(1)(a) or (2), the commission may deny the
applicant's RFA-2 application for a Category 1 or Category 2 license or condition the
issuance of the license on mitigation terms with respect to the proposed surrounding
community that the commission determines are appropriate.
2.   In the event a community designated a surrounding community fails or refuses to
participate in the arbitration process set forth in 205 CMR 125.01(6)(c), the commission
may deem the community to have waived its designation as a surrounding community.
Provided, however, the commission may nevertheless impose as a condition on any a
Category 1 or 2 license a community impact fee and any requirements it deems
appropriate requirements for mitigation of impacts from the development or operation
of a licensed gaming establishment.
3.   An applicant or surrounding community may petition the commission for a finding
that the other party has failed or refused to participate in the arbitration process set forth
in 205 CMR 125.01(6)(c) and may request a remedy in accordance with 205 CMR
125.01(6)(a)1. or 2.  

(b)   Negotiated Agreement.  Pursuant to M.G.L. c. 23K, § 17(a), the applicant shall negotiate
a signed agreement with a community within 30 days from the surrounding community
determination by the commission in accordance with 205 CMR 125.01(1)(a) or (2).  In the
event that the applicant and surrounding community cannot reach an agreement within the
30 day period they shall commence the binding arbitration procedure outlined in 205 CMR
125.01(6)(c).  The parties may, however, engage in binding arbitration in accordance with
205 CMR 125.01(6)(c) at any time during that 30 day period.
(c)   Binding Arbitration Procedure.

1.   The applicant and surrounding community may, by mutual agreement, engage in this
binding arbitration procedure at any time after the date the surrounding community
determination is made by the commission in accordance with 205 CMR 125.01(1)(a) or
125.01(2).  Provided, however, the parties must engage in this binding arbitration
procedure if no surrounding community agreement is filed with the commission within
30 days of the date the surrounding community designation is made by the commission
in accordance with 205 CMR 125.01(1)(a) or (2).
2.   The parties shall file with the commission a notice of intent to commence arbitration
prior to selecting an arbitrator.
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3.   No later than five days after the passage of 30 days since the surrounding community
designation is made by the commission in accordance with 205 125.01(1)(a) or 125.01(2)
the parties shall select a neutral, independent arbitrator and submit their best and final
offer for a surrounding community agreement pursuant to M.G.L. c. 23K, § 15(9) to the
arbitrator and to the other party.  If they cannot mutually select such single arbitrator,
each party shall select one neutral, independent arbitrator who shall then mutually choose
a third neutral, independent arbitrator.  In the event that a third neutral, independent
arbitrator is not selected within the five day period, the commission or its designee shall
select the third neutral, independent arbitrator. The three arbitrators shall preside over the
matter and resolve all issues, including the final decision, by majority vote.
4.   In conjunction with the filing of its best and final offer submitted in accordance with
205 CMR 125.01(6)(c)3., the applicant shall submit a copy of the surrounding
community agreements it has executed with other surrounding communities concerning
the applicant's proposed gaming establishment.  Either party may submit executed
surrounding community agreements from other proposed gaming establishments in the
commonwealth which the party considers relevant.  
5.   The reasonable fees and expenses of the single arbitrator shall be paid by the
applicant.  In the event that three arbitrators are engaged, two thirds of the reasonable
fees and expenses shall be paid by the applicant and one third shall be paid by the
surrounding community.
6.   Within 20 days after receipt of the parties' submissions under 205 CMR
125.01(6)(c)3., the arbitrator(s) shall conduct any necessary proceedings and file with the
commission, and issue to the parties, a report specifying the terms of the surrounding
community agreement between the applicant and the community. In reaching the final
decision, the arbitrator(s) shall select the best and final offer of one of the parties and
incorporate those terms into the report.  The arbitrator(s) may make adjustments to the
selected best and final offer only if necessary to ensure that the report is consistent with
M.G.L. c. 23K.
7.   No later than five days after the issuance of the report of the arbitrator(s) as provided
in 205 CMR 125.01(6)(c)6., the parties shall sign a surrounding community agreement
and file it with the commission in accordance with M.G.L. c. 23K, § 15(9) and 205 CMR
125.01(3) or the arbitrator's report shall be deemed to be the surrounding community
agreement between the parties.

REGULATORY AUTHORITY

205 CMR 125.00:  M.G.L. c. 23K, §§ 4(37), 5, and 17.
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205 CMR 126.00: IMPACTED LIVE ENTERTAINMENT VENUES

Section

126.01:   Determination of Impacted Live Entertainment Venues

126.01:   Determination of Impacted Live Entertainment Venues

(1)   General.  The following shall be an impacted live entertainment venue for purposes of
M.G.L. c. 23K and 205 CMR:

(a)   A venue located in the commonwealth that has executed an impacted live entertainment
venue agreement with the applicant for a Category 1 or Category 2 license which agreement
was submitted with the RFA-2 application and is in compliance with M.G.L. c. 23K,
§ 15(10); or 
(b)   A venue located in the commonwealth that has been designated an impacted live
entertainment venue by the commission under M.G.L. c. 23K, § 17(b), and 205 CMR
110.01(2) after the submission of an applicant's RFA-2 application upon written request by
the venue for the venue to be designated an impacted live entertainment venue with respect
to the specific gaming establishment.

(2)   Impacted Live Entertainment Venue Determination by Commission.  A venue seeking to
be designated an impacted live entertainment venue in accordance with 205 CMR 110.01(1)(b)
shall submit a written request to the commission no later than ten days after receipt by the
commission of the RFA-2 application for a gaming establishment for which the venue seeks to
be designated an impacted live entertainment venue.  The commission will make a determination
on the request at an open meeting at least 30 days prior to the public hearing on the application
held pursuant to M.G.L. c. 23K, § 17(c).  In determining whether a venue will be designated as
an impacted live entertainment venue, the commission shall ensure that the venue meets the
definition of impacted live entertainment venue as set forth in M.G.L. c. 23K, § 2, and shall, in
accordance with M.G.L. c. 23K, § 4(39), consider factors including, but not limited to, the
venue's distance from the gaming establishment, venue capacity and the type of performances
offered by that venue.  Further, the commission will consider whether the applicant intends to
include a geographic exclusivity clause in the contracts of entertainers at the proposed gaming
establishment, or in some other way intends to limit the performance of entertainers within
Massachusetts.  The commission's determination will be made after a review of the entire RFA-2
application submitted by the applicant for a gaming license as well as any independent
evaluations provided by either the venue or otherwise.

(3)   Impacted Live Entertainment Venue Agreements.  An applicant for a license for a gaming
establishment shall negotiate an agreement with each venue determined by the commission to
be an impacted live entertainment venue for their proposed gaming establishment.  The applicant
shall submit to the commission a signed agreement with each impacted live entertainment venue
to its proposed gaming establishment either as part of its RFA-2 application in accordance with
M.G.L. c. 3K, § 5(10) or the parties shall follow the protocol and procedure outlined in
205 CMR 126.01(4).    

(4)   Negotiation of an impacted live entertainment venue Agreement after the applicant has
submitted an RFA-2 application.  

(a)   Participation in Process.  In accordance with M.G.L. c. 23K, § 17(b), 205 CMR
126.01(4) provides the protocol and procedure for reaching a fair and reasonable impacted
live entertainment venue agreement between the applicant and the venue.  Upon being
designated an impacted live entertainment venue by the commission in accordance with
205 CMR 126.01(2) the venue and the applicant shall be bound by this procedure.   

1.   In the event the applicant shall fail or refuse to participate in the arbitration process
set forth in 205 CMR 126.01(4)(c) with any venue determined to be an impacted live
entertainment venue under 205 CMR 126.01(2), the commission may deny the
applicant's RFA-2 application or condition the issuance of the license.
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2.   In the event a venue designated an impacted live entertainment venue fails or refuses
to participate in the arbitration process set forth in 205 CMR 126.01(4)(c), the
commission may deem the venue to have waived its designation as an impacted live
entertainment venue.  Provided, however, the commission may nevertheless impose as
a condition on any a Category 1 or Category 2 license any requirements it deems
appropriate for mitigation of negative impacts from the development or operation of a
licensed gaming establishment.
3.   An applicant or venue may petition the commission at any time for a finding that the
other party has failed or refused to participate in the arbitration process set forth in
205 CMR 126.01(4)(c) and may request a remedy in accordance with 205 CMR
126.01(4)(a)1. or 2.  

(b)   Negotiated Agreement.  Pursuant to M.G.L. c. 23K, § 17(b), the applicant shall negotiate
a signed agreement with a venue within 30 days from the impacted live entertainment venue
designation by the commission in accordance with 205 CMR 126.01(2).  In the event that the
applicant and venue cannot reach an agreement within the 30 day period they shall
commence the binding arbitration procedure outlined in 205 CMR 126.01(4)(c).  The parties,
however, may engage in binding arbitration in accordance with 205 CMR 126.01(4)(c) at any
time during that 30 day period.
(c)   Binding Arbitration Procedure.

1.   The applicant and impacted live entertainment venue may, by mutual agreement,
engage in this binding arbitration procedure at any time after the date the impacted live
entertainment venue determination is made by the commission in accordance with
205 CMR 126.01(2).  Provided, however, the parties must engage in this binding
arbitration procedure if no impacted live entertainment venue agreement is filed with the
commission within 30 days of the date the designation is made by the commission in
accordance with 205 CMR 126.01(2).
2.   The parties shall file with the commission a notice of intent to commence arbitration
prior to selecting an arbitrator.
3.   No later than five days after the passage of 30 days since the designation is made by
the commission in accordance with 205 CMR 126.01(2) the parties shall select a neutral
arbitrator and submit their best and final offer for an impacted live entertainment venue
agreement pursuant to M.G.L. c. 23K, § 15(10) to the arbitrator and to the other party.
If they cannot mutually select such single arbitrator, each party shall select one neutral,
independent arbitrator who shall then mutually choose a third neutral, independent
arbitrator.  In the event that a third neutral, independent arbitrator is not selected within
the five day period, the commission or its designee shall select the third neutral,
independent arbitrator.  The three arbitrators shall preside over the matter and resolve all
issues, including the final decision, by majority vote.
4.   In conjunction with the filing of its best and final offer submitted in accordance with
205 CMR 126.01(4)(c)3., the applicant shall submit a copy of the impacted live
entertainment venue agreements, if any, it has executed with other venues concerning the
applicant's proposed gaming establishment.  Either party may submit executed impacted
live entertainment venue agreements from other proposed gaming establishments in the
Commonwealth which the party considers relevant.  
5.   The reasonable fees and expenses of the single arbitrator shall be paid by the
applicant.  In the event that three arbitrators are engaged, two thirds of the reasonable
fees and expenses shall be paid by the applicant and a shall be paid by the venue.
6.   Within 20 days after receipt of the parties' submissions under 205 CMR
126.01(4)(c)3., the arbitrator(s) shall conduct any necessary proceedings and file with the
commission, and issue to the parties, a report specifying the terms of the impacted live
entertainment venue agreement between the applicant and the venue.  In reaching the
final decision, the arbitrator(s) shall select the best and final offer of one of the parties
and incorporate those terms into the report.  The arbitrator(s) may make adjustments to
the best and final offer only if necessary to ensure that the report is consistent with
M.G.L. c. 23K.
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7.   No later than five days after the issuance of the report of the arbitrator(s) as provided
in 205 CMR 126.01(4)(c)6., the parties shall sign an impacted live entertainment venue
agreement and file it with the commission in accordance with M.G.L. c. 23K, § 15(10)
and 205 CMR 126.01(3) or the arbitrator's report shall be deemed to be the impacted live
entertainment venue agreement between the parties.

REGULATORY AUTHORITY

205 CMR 126.00:  M.G.L. c.23K, §§ 4(37), 4(39), 5, and 17.
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205 CMR 127.00: REOPENING MITIGATION AGREEMENTS

Section

127.01:   Definitions
127.02:   Reasons for Reopening a Mitigation Agreement
127.03:   Negotiations to Reopen a Mitigation Agreement
127.04:   Commission Review of a Petition to Reopen a Mitigation Agreement
127.05:   Renegotiation and Arbitration
127.06:   Voluntary Reopening of a Mitigation Agreement

127.01:   Definitions

As used in 205 CMR 127.00, the following words and phrases shall have the following
meaning:

Mitigation Agreement or Mitigation Agreements  means a fully executed host community
agreement as governed by 205 CMR 123.02:  Host Community Agreement, surrounding
community agreement as governed by 205 CMR 125.01:  Determination of Surrounding
Communities and Execution of Mitigation Agreements, or an impacted live entertainment venue
agreement as governed by 205 CMR 126.00:  Impacted Live Entertainment Venues.

Significant and Material Adverse Impact  means a substantial negative affect on a host
community, surrounding community, or impacted live entertainment venue from an unforeseen
event, act, or circumstance occurring after a mitigation agreement is executed and which directly
undermines a basic premise on which the mitigation agreement was made, a principal purpose
of the mitigation agreement, or a vital portion of the mitigation agreement without fault of the
affected party.

127.02:   Reasons for Reopening a Mitigation Agreement

Unless a mitigation agreement provides otherwise or provides a different remedy, the parties
to a mitigation agreement may reopen negotiations on a signed mitigation agreement pursuant
to any of the following triggering events:

(1)   In the event that an applicant or licensee is granted a gaming license subject to the issuance
of the secretary of EOEEA's certificate on the applicant's final, supplemental, or single
environmental impact report pursuant to 301 CMR 11.08(8) and 205 CMR 120.02:  Conditions
of Licensure, and the project as so certified and mitigated in accordance with the secretary of
EOEEA's certificate would, if the applicant receives a final license from the commission, likely
cause a significant and material adverse impact.

(2)   In the event that an applicant or licensee is granted a gaming license subject to the issuance
of a federal, state or local permit or approval, and the permit or approval is either denied or
issued in a manner such that the project would, if the applicant receives a final license from the
commission, likely cause a significant and material adverse impact.

(3)   An occurrence that is likely to cause a significant and material adverse impact.

127.03:   Negotiations to Reopen a Mitigation Agreement

In the event that a party to a mitigation agreement believes that a triggering event in
accordance with 205 CMR 127.02 has occurred, it may take the following actions:

(1)   Request that the other party voluntarily enter into discussions to supplement or amend the
mitigation agreement.  A party that receives such a request shall enter into such discussions
where it is reasonably clear that one of the triggering events provided in 205 CMR 127.02 has
occurred.  Supplemental or amended mitigation agreements must be filed with the commission
promptly upon execution.

(2)   Petition the commission to mandate the reopening of the mitigation agreement.  The petition
shall clearly set forth the facts and circumstances supporting the request, and shall contain either:
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127.03:   continued

(a)   A sworn statement by the petitioning party that an impasse has been reached in the
discussions referenced in 205 CMR 127.03(1); or
(b)   A sworn statement by the petitioning party that the other party has refused to engage in
the discussions referenced in 205 CMR 127.03(1).

Petitions under 205 CMR 127.03(2) shall be delivered to the commission and to every
party to the mitigation agreement in hand or by any form of email requiring a return receipt.
Responses shall be delivered to the commission and to every party to the mitigation
agreement in hand or by any form of email requiring a return receipt not later than 14 days
after delivery of the petition.  

127.04:   Commission Review of a Petition to Reopen a Mitigation Agreement

The commission shall review any petition filed in accordance with 205 CMR 127.03(2) and
grant the petition if it finds that a triggering event referenced in 205 CMR 127.02 has occurred
and that re-opening the mitigation agreement and allowing it to be amended as proposed will not
substantially change the project as it was described in the host community agreement or the
concise summary provided as part of the ballot created for the host community election. 

The commission may convene a hearing on the petition on its own volition or if requested
by a party.  Upon granting the petition, the commission shall order the parties to re-negotiate any
affected provision of the mitigation agreement specified by the commission.  

127.05:   Renegotiation and Arbitration

If the parties are unable to come to terms on an amended mitigation agreement within 60 days
of the commission's order, the parties shall enter into binding arbitration.  The arbitration shall
be limited to incorporating into the mitigation agreement measures necessary and reasonable to
mitigate the significant and material adverse impact(s).  The following shall apply to any such
arbitration: 

(1)   The parties may, by mutual agreement, engage in this binding arbitration process at any time
after the date the commission determines that a triggering event has occurred in accordance with
205 CMR 127.02; provided, however, the parties must engage in this binding arbitration process
if no amended mitigation agreement is filed with the commission within 60 days after the date
the commission determines that a triggering event has occurred in accordance with 205 CMR
127.04; provided further that the parties may execute an amended mitigation agreement at any
time during the arbitration process.

(2)   The parties shall file with the commission a notice of intent to commence arbitration prior
to selecting an arbitrator. 

(3)   No later than five days after filing with the commission of a notice of intent to arbitrate, the
parties shall select a neutral, independent arbitrator and submit their best and final offer relative
to amending the mitigation agreement to the arbitrator and to the other party.  If they cannot
mutually select such single arbitrator, each party shall select one neutral, independent arbitrator
who shall then mutually choose a third neutral, independent arbitrator.  In the event that a third
neutral, independent arbitrator is not selected within the five day period, the commission or its
designee shall select the third neutral, independent arbitrator.  The three arbitrators shall preside
over the matter and resolve all issues, including the final decision, by majority vote.

(4)   The reasonable fees and expenses of the single arbitrator shall be paid by the applicant/
licensee.  In the event that three arbitrators are engaged, two thirds of the reasonable fees and
expenses shall be paid by the applicant and one third shall be paid by the community or venue.

(5)   Within 45 days after receipt of the parties' submissions under 205 CMR 127.05(3), the
arbitrator(s) shall conduct any necessary proceedings and file with the commission, and issue to
the parties, a report specifying the amended terms of the mitigation agreement between the
parties.  In reaching the final decision, the arbitrator(s) shall select the best and final offer of one
of the parties and incorporate those terms into the report.  The arbitrator(s), however, may make
any adjustments to the best and final offer necessary to ensure that the report is consistent with
M.G.L. c. 23K, § 15(9) and (10) as applicable, and that it preserves the original mitigation
agreement to the maximum extent reasonable.
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127.05:   continued

(6)   No later than five days after the issuance of the report of the arbitrator(s) as provided in
205 CMR 127.05(5), the parties shall either sign an addendum to the original mitigation
agreement or an amended mitigation agreement consistent with the arbitrator's report or sign an
independently negotiated addendum.  In the event that they fail to do so, the arbitrator's report
shall be binding on the parties.  

(7)   The parties may, by a mutual agreement in writing filed with the commission, extend any
of the timelines set forth in 205 CMR 127.00.

127.06:   Voluntary Reopening of a Mitigation Agreement

In addition to the reasons stated in 205 CMR 127.02 the parties to a mitigation agreement
may reopen the mitigation agreement for any reason stated in the mitigation agreement itself,
provided that in the case of a host community agreement the option to reopen the agreement and
the condition under which such agreement may be reopened has been described in the fair,
concise summary referenced in M.G.L. c. 23K, § 15(13) and 205 CMR 124.05.

REGULATORY AUTHORITY

205 CMR 127.00:  M.G.L. c. 23K, §§ 4(37), 5, and 17.
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
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205 CMR 128.00: FORM OF THE GAMING LICENSE

Section

128.01:   Form of the Gaming License
128.02:   Posting of the Gaming License

128.01:   Form of the Gaming License

(1)   The commission, after selection of a particular qualified and suitable applicant to receive
either a Category 1 or Category 2 gaming license shall issue a formal license document which
shall contain the following information:

(a)   A complete identification of the applicant's identity, address and the agent for all service
of process by agencies and agents involved in regulating the gaming industry in the
commonwealth;  
(b)   The category and term of the license;
(c)   The document shall contain an official commission serial number and be printed on
security protected paper material utilized in the financial and securities industries;
(d)   A statement that all statutory conditions set forth in M.G.L. c. 23K, § 21 are
incorporated by reference, included as if completely set forth therein and made a part of the
issued form of gaming license;
(e)   A statement that all additional conditions set forth by the commission shall also be
incorporated by reference, included as if completely set forth therein and also made a part of
the issued form of the gaming license;
(f)   The form of gaming license shall depict the official seal of the Commonwealth of
Massachusetts and be signed by the chair of the commission after receiving a commission
resolution authorizing such license issuance and signature execution.

128.02:   Posting of the Gaming License

A copy of the gaming license shall be posted in a location continuously conspicuous to the
public within the gaming facility at all times.

REGULATORY AUTHORITY

205 CMR 128.00:  M.G.L. c. 23K, §§ 4(37), 5 and 17.
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.
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205 CMR 130.00: CONSERVATORS

Section

130.01:   Scope
130.02:   Appointment
130.03:   Qualifications of the Conservator
130.04:   Insurance
130.05:   Terms, Conditions, and Duties of Conservator
130.06:   Termination of the Conservatorship

130.01:   Scope

205 CMR 130.01 shall govern the appointment and duties of a conservator.

130.02:   Appointment

(1)   Upon revocation or suspension of a gaming license or upon the failure or refusal to renew
a gaming license, the commission may appoint a conservator to temporarily manage and operate
the business of the gaming licensee relating to the gaming establishment.

(2)   Prior to appointment, a candidate must submit to the commission a Multi-jurisdictional
Personal History Disclosure form in accordance with 205 CMR 111.03:  Multi-jurisdictional
Personal History Disclosure Form and a Massachusetts Supplement Form in accordance with
205 CMR 111.04:  Massachusetts Supplemental Form.  An investigation shall be undertaken and
a recommendation made by the bureau in accordance with 205 CMR 115.03:  Phase 1
Investigation and Recommendations by the Bureau.  All costs incurred by the commission and
the bureau for conducting an investigation into any conservator or potential conservator shall be
paid from the revenues of the gaming establishment.

(3)   The appointment shall be made by vote of the commission by a written instrument which
outlines all terms and conditions of the appointment as provided in 205 CMR 130.00 and
M.G.L. c. 23K, § 34.  

(4)   Upon appointment, the person shall be designated a temporary key gaming employee and
deemed licensed as such in accordance with M.G.L. c. 23K, § 30.

130.03:   Qualifications of the Conservator

(1)   A conservator shall be an individual of similar or greater experience in the field of gaming
management to the person they are succeeding.  

(2)   If the conservator is replacing a gaming licensee they shall have experience operating a
gaming establishment of similar caliber in another jurisdiction.  

(3)   At the time of the appointment, the conservator shall be in good standing in all jurisdictions
in which the conservator operates, or has operated, a gaming establishment.

130.04:   Insurance

The former or suspended gaming licensee shall purchase liability insurance, in an amount
determined by the commission at the time of the appointment of a conservator, to protect a
conservator from liability for any acts or omissions of the conservator during the conservator's
appointment which are reasonably related to and within the scope of the conservator's duties.
A copy of the policy shall be filed with the commission.

130.05:   Terms, Conditions, and Duties of Conservator

(1)   A conservator shall, before assuming, managerial or operational duties, execute and file a
bond for the faithful performance of its duties payable to the commission with such surety and
in such form and amount as the commission shall approve at the time of appointment.
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130.05:   continued

(2)   The terms of compensation shall be fixed by the commission at the time of appointment of
the conservator.  The terms shall include a requirement that the conservator submit itemized
billings for expenses to the commission on a monthly basis, which billings shall be considered
by the commission for reasonableness.  Payment of compensation and expenses shall be made
from the revenues of the gaming establishment.  

(3)   The conservator shall file reports with the commission regarding the management and
operation of the gaming establishment in the form and at such intervals as the commission may
prescribe at the time of appointment.

(4)   The conservator shall take possession immediately of all books and records relating to the
gaming establishment.  

(5)   The conservator shall be responsible for ensuring that all taxes relating to the gaming
establishment are paid in a timely fashion. 

(6)   The conservator shall abide by all licensing provisions, including compliance with host
community, surrounding community, and impacted live entertainment venue mitigation
agreements, applicable to the former or suspended gaming licensee upon appointment.

(7)   The conservator may, by approval of the commission, appoint any consultants needed to
assist in the operation of the gaming establishment; provided, however, that the commission may
require any such consultant to submit the completed forms, undergo the investigation, and
receive an appointment as a designated temporary key gaming employee in accordance with
205 CMR 130.02(2) through (4) or to undergo such other investigation into the background,
integrity, honesty, character, reputation, financial stability, criminal history and responsibility of
the consultant as the commission may require.  All costs incurred by the commission and the
bureau for conducting an investigation into any such consultant or potential consultant shall be
paid from the revenues of the gaming establishment.

130.06:   Termination of the Conservatorship

The conservatorship shall serve at the pleasure of the commission and shall continue until
terminated by the commission:

(1)   upon the award of a new gaming license pursuant to 205 CMR 131.02; or

(2)   upon the voluntary resignation of the conservator in which case the commission shall
appoint a new conservator in accordance with 205 CMR 130.00; or

(3)   upon a non-reviewable finding by the commission to appoint a replacement in accordance
with this 205 CMR 130.00.

REGULATORY AUTHORITY

205 CMR 130.00:  M.G.L. c. 23K, §§ 4(19), 4(37), 5, 12, 30(i), and 34.
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205 CMR 131.00: AWARDING OF A NEW GAMING LICENSE

Section

131.01:   Commencement of Application Process
131.02:   Application and Award of a New Gaming License

131.01:   Commencement of Application Process

In the event of a revocation of, or failure to renew a gaming license the commission shall
initiate proceedings in accordance with 205 CMR 131.00 to award a new gaming license to a
qualified applicant as promptly as possible. 

131.02:   Application and Award of a New Gaming License

(1)   Prior to soliciting applications, the commission shall determine the required minimum
capital investment by an applicant into the preexisting gaming establishment.  In making the
determination the commission shall consider, among other things, the length of time the
establishment has been in operation, the amount of the initial capital investment, and reason the
previous gaming license was revoked or not renewed. 

(2)   The new gaming licensee's gaming establishment must be located at the site of the
preexisting gaming establishment.  

(3)   Upon transfer of good, clear, record, marketable title in the gaming establishment to the new
licensee, the new licensee shall pay to the prior licensee the fair market value of the gaming
establishment.  If the new licensee and the prior licensee are unable to come to an agreement on
the fair market value within 60 days of the date that the new licensee is approved by the
commission, the following arbitration procedure shall apply:

(a)   The new licensee and the prior licensee shall select a neutral, independent arbitrator and
submit their calculated fair market value to the arbitrator and to the other party along with
any supporting materials.  If the parties cannot mutually select such single arbitrator, each
party shall select one neutral, independent arbitrator who shall then mutually choose a third
neutral, independent arbitrator.  In the event that a third neutral, independent arbitrator is not
selected within five days of the first two arbitrators being selected, the commission or its
designee shall select the third neutral, independent arbitrator. The parties shall promptly
submit their calculated fair market value for the gaming establishment to the arbitrators and
the other party along with any supporting materials.  The three arbitrators shall preside over
the matter and determine the fair market value of the gaming establishment by majority vote.
(b)   The reasonable fees and expenses of the single arbitrator shall be paid by the prior
licensee.  In the event that three arbitrators are engaged, two thirds of the reasonable fees and
expenses shall be paid by the prior licensee and a shall be paid by the new licensee.
(c)   Within 30 days after receipt of the parties' submissions under 205 CMR 131.02(3)(a),
the arbitrator(s) shall conduct any necessary proceedings and file with the commission, and
issue to the parties, a report specifying the fair market value of the gaming establishment.
In reaching the final decision, the arbitrator(s) shall employ procedures customarily accepted
by the appraising profession as valid.

(4)   The commission shall request applications for the available license in accordance with
205 CMR 110.00:  Issuance of Request for Category 1 and Category 2 License Applications .
The applications shall be in conformance with 205 CMR 111.00:  Phase 1 Application
Requirements.  The applicant shall pay all application fees and additional fees for investigation
in conformance with 205 CMR 114.00:  Fees.  The process of review and determination of
suitability shall be in conformance with 205 CMR 115.00:  Phase 1 Suitability Determination,
Standards and Procedures, 116.00:  Persons Required to Be Licensed or Qualified, and
117.00:  Phase 1 Determination of Financial Stability.

(5)   Upon a positive determination of suitability, the applicant shall file with the commission
an application to operate the gaming establishment on a form prescribed by the commission.
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131.02:   continued

(6)   The applicant shall agree to assume and be bound by all obligations imposed upon the
original licensee provided in any applicable host community agreement(s), surrounding
community agreement(s), and impacted live entertainment venue agreement(s).  

(7)   Upon award of a new gaming license, the new gaming licensee shall pay the original
licensing fee required under M.G.L. c. 23K in the manner prescribed by 205 CMR
121.00:  Licensing Fee.

(8)   The commission shall review and award the new license in accordance with 205 CMR
119.00:  Phase 2 Application.  The new license shall incorporate such terms and conditions as
the commission, in its discretions, considers necessary and appropriate.

REGULATORY AUTHORITY

205 CMR 131.00: M.G.L. c. 23K, §§ 1(9), 4(15, 17, 19, 27, 37), 5, 10, 12, 15, 21, 23(b), 34
and 35(d).
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CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Division of Insurance

211 CMR 37.00

Infertility Benefits

211 CMR 37.00 sets forth required and optional infertility benefits and permissible and prohibited 

limitations on coverage for insurers.

M.G.L. chs. 175; 176A; 176B; 176D; and 176G.

Mindy A. Merow Rubin 617-521-7316

Division of Insurance, 1000 Washington St., Suite 810, Boston, MA 02118

Approval received from ANF and Governor's office on May 10, 2013.  Notice to Local Government 

Advisory Commission sent on August 17, 2012.

October 1, 2012
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:
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SIGNATURE: DATE:
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05/16/2013 cm
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May 15 2013 

No additional costs anticipated.

No additional costs anticipated.

No additional costs anticipated.

May 13, 2013

Insurance, Health Insurance, Infertility Benefits

Amends 211 CMR 37.00.

5, 6

23, 24

181 - 184

5, 6

23, 24

181 - 184

Date amended small business impact statement was filed:
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211 CMR 37.00: INFERTILITY BENEFITS

Section

37.01:   Authority
37.02:   Purpose
37.03:   Definitions
37.04:   Scope of Coverage
37.05:   Required Infertility Benefits
37.06:   Prescription Drugs
37.07:   Optional Infertility Benefits
37.08:   Prohibited Limitations on Coverage
37.09:   Permissible Limitations on Coverage
37.10:   Severability

37.01:   Authority

211 CMR 37.00 is issued under the authority of M.G.L. chs. 175; 176A; 176B; 176D and
176G.

37.02:   Purpose

The purpose of 211 CMR 37.00 is to implement St. 1987, c. 394:  An Act Providing a
Medical Definition of Infertility, as amended by St. 2010, c. 288, §§ 15, 16 and 17.

37.03:   Definitions

The following words as used in 211 CMR 37.00 shall be defined as follows:

Commissioner:  The Commissioner of Insurance or his or her designee.

Experimental Infertility Procedure:  A procedure not yet recognized as non-experimental as
defined in 211 CMR 37.03.

Infertility:  The condition of an individual who is unable to conceive or produce conception
during a period of one year if the female is age 35 or younger or during a period of six months
if the female is over the age of 35.  For purposes of meeting the criteria of infertility in this
section, if a person conceives but is unable to carry that pregnancy to live birth, the period of
time she attempted to conceive prior to achieving that pregnancy shall be included in the
calculation of the one year or six month period, as applicable.

Insured:  A subscriber, member, policy holder, certificate holder or his or her covered spouse or
other covered dependent.

Insurer:  Any company as defined in M.G.L. c. 175, § 1 and authorized to write accident and
health insurance; any hospital service corporation as defined in M.G.L. c. 176A, § 1; any medical
service corporation as defined in M.G.L. c. 176B, § 1; or any health maintenance organization
as defined in M.G.L. c. 176G, § 1.

Non-experimental Infertility Procedure:  A procedure which is recognized as such by the
American Society for Reproductive Medicine (ASRM), or the American College of Obstetrics
and Gynecology (ACOG) or the Society of Assisted Reproductive Technology (SART) or
another infertility expert recognized as such by the Commissioner.

37.04:   Scope of Coverage

Insurers shall provide benefits for required infertility procedures, as described in 211 CMR
37.05, which are furnished to an insured, covered spouse and/or other covered dependent.

Insurers shall not be required to provide benefits for services furnished to a spouse or
dependent if the spouse or dependent is not otherwise covered by the insurer, except as provided
in 211 CMR 37.05(4).

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



211 CMR:   DIVISION OF INSURANCE

6/7/13 211 CMR - 182

37.05:   Required Infertility Benefits

Subject to any reasonable limitations as described in 211 CMR 37.09, insurers shall provide
benefits for all non-experimental infertility procedures including, but not limited to:

(1)   Artificial Insemination (AI) and Intrauterine Insemination (IUI).

(2)   In Vitro Fertilization and Embryo Transfer (IVF-ET).

(3)   Gamete Intrafallopian Transfer (GIFT).

(4)   Sperm, egg and/or inseminated egg procurement and processing, and banking of sperm or
inseminated eggs, to the extent such costs are not covered by the donor's insurer, if any.

(5)   Intracytoplasmic Sperm Injection (ICSI) for the treatment of male factor infertility.

(6)   Zygote Intrafallopian Transfer (ZIFT).

(7)   Assisted Hatching.

(8)   Cryopreservation of eggs.

37.06:   Prescription Drugs

Insurers shall not impose exclusions, limitations or other restrictions on coverage for
infertility-related drugs that are different from those imposed on any other prescription drugs.

37.07:   Optional Infertility Benefits

No insurer shall be required to provide benefits for:

(1)   Any experimental infertility procedure, until the procedure becomes recognized as
non-experimental;

(2)   Surrogacy;

(3)   Reversal of Voluntary Sterilization.

37.08:   Prohibited Limitations on Coverage

(1)   No insurer shall impose deductibles, copayments, coinsurance, benefit maximums, waiting
periods or any other limitations on coverage for required infertility benefits which are different
from those imposed upon benefits for services not related to infertility.

(2)   No insurer shall impose pre-existing condition exclusions or pre-existing condition waiting
periods on coverage for required infertility benefits.  No insurer shall use any prior diagnosis of
or prior treatment for infertility as a basis for excluding, limiting or otherwise restricting the
availability of coverage for required infertility benefits.

(3)   No insurer shall impose limitations on coverage based solely on arbitrary factors, including
but not limited to number of attempts or dollar amounts.

37.09:   Permissible Limitations on Coverage

Limitations on coverage shall be based on clinical guidelines and the insured's medical
history.  Clinical guidelines shall be maintained in written form and shall be available to any
insured upon request.  Standards or guidelines developed by the American Society for
Reproductive Medicine, the American College of Obstetrics and Gynecology or the Society for
Assisted Reproductive Technology may serve as a basis for these clinical guidelines.
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37.10:   Severability

If any section or portion of a section of 211 CMR 37.00 or the applicability thereof to any
person, entity or circumstance is held invalid by a court, the remainder of 211 CMR 37.00 or the
applicability of such provision to other persons, entities or circumstances shall not be affected
thereby.

REGULATORY AUTHORITY

211 CMR 37.00:   M.G.L. chs. 175, 176A, 176B, 176D and 176G; St. 1987, c. 394.
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EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Division of Insurance

211 CMR 148.00

Registration and reporting requirements for third-party administrators.

211 CMR 148.00 was promulgated to provide for the registration of and reporting by third-party 

administrators, including pharmacy benefit managers and other entities with claims data, eligibility 

data, provider files and other information relating to health care provided to residents of the 

Commonwealth and health care provided by health care providers in the Commonwealth.  The 

changes amend 211 CMR 148.00 such that its provisions  are consistent with recent changes made to 

M.G.L. c. 176O, § 21 pursuant to  Sections 110 and 111  of Chapter 68 of the Acts of 2011.

M.G.L. c. 176O, § 21

Robert A. Whitney 617-521-7308

1000 Washington St., Ste. 810, Boston, MA 02118

Notice to the Local Government Advisory Commission was provided on September 25, 2012.

April 16, 2013 public hearing

Docket #  645
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FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.
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of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:
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SIGNATURE: DATE:
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SIGNATURE ON FILE

adopted by this agency. ATTEST:

1236 06/07/2013

05/15/2013 cm

06/07/2013

May 14 2013 

This regulation should have little to no fiscal effect.

This regulation should have little to no fiscal effect.

This regulation should have little to no fiscal effect.

May 9, 2013

Insurance

This regulation amends 211 CMR 148.00.

1053, 1054 1053, 1054

Date amended small business impact statement was filed:
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211 CMR 148.00: REGISTRATION AND REPORTING REQUIREMENTS FOR THIRD-PARTY
ADMINISTRATORS 

Section

148.01:   Purpose, Scope and Authority
148.02:   Definitions
148.03:   Initial Registration and Annual Renewal of Registration
148.04:   Annual Reporting Requirements
148.05:   Grounds for Suspension or Revocation of Registration and Imposition of Fines
148.06:   Severability

148.01:   Purpose, Scope and Authority

211 CMR 148.00, promulgated pursuant to the Commissioner of Insurance's authority under
St. 2010, c. 288 and M.G.L. c. 176O, § 21(c), governs the registration and reporting requirements
applicable to Third-party Administrators, including pharmacy benefit managers and other entities
with claims data, eligibility data, provider files and other information relating to health care
provided to residents of the Commonwealth and health care provided by health care providers
in the Commonwealth.

148.02:   Definitions

As used in 211 CMR 148.00, the following words mean:

Accumulated Surplus:  Unassigned Funds (Surplus), defined as the undistributed and
unappropriated amounts of surplus, in Statement of Statutory Accounting Principle No. 72 of the
NAIC Accounting Practices and Procedure Manual of March 2011.

Commissioner:  The Commissioner of Insurance appointed pursuant to M.G.L. c. 26, § 6.

Direct Claims Incurred:  Paid claims during the year, plus net change in the direct claim liability,
plus the change in direct claim reserves, plus the change in direct contract reserves, plus incurred
medical incentive pools, plus change in net healthcare receivables and net reinsurance
recoverables, as calculated in the Supplemental Health Care Exhibit as adopted by the NAIC on
August 17, 2010.

Direct Premium Earned:  Direct written premium plus the change in unearned premium reserves
and the change in reserve for rate credits, minus the Regulatory authority licenses and fees, less
write-offs, as calculated in the Supplemental Health Care Exhibit as adopted by the NAIC on
August 17, 2010.

Division:  The Division of Insurance established pursuant to M.G.L. c. 26, § 1.

Health Insurer:  An insurer licensed or otherwise authorized to transact accident or health
insurance under M.G.L. c. 175; a nonprofit hospital service corporation organized under
M.G.L. c. 176A; a nonprofit medical service corporation organized under M.G.L. c. 176B; a
health maintenance organization licensed under M.G.L. c. 176G; and an organization entering
into a preferred provider arrangement under M.G.L. c. 176I.  Health Insurer  shall not include
an employer purchasing coverage or acting on behalf of its employees or the employees of one
or more subsidiaries or affiliated corporations of the employer. Health Insurer also shall not
include any entity to the extent it offers a policy, certificate or contract that does not qualify as
creditable coverage as defined in M.G.L. c. 111M,  § 1; provided, however; that "Health Insurer"
shall include an entity that offers a policy, certificate or contract that provides coverage solely
for dental care services or vision care services.

Medical Loss Ratio:  The ratio of the incurred loss (or Incurred Claims) plus the loss adjustment
expense (or change in contract reserves) to earned premiums, according to current National
Association of Insurance Commissioners' methodology, or as otherwise determined by the
Commissioner.  The Medical Loss Ratio shall be calculated and submitted to the Division
pursuant to 211 CMR 147.00:  Methodology for Calculating and Reporting Medical Loss Ratios
(MLRS) of Health Benefit Plans.
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148.02:   continued

NAIC:  National Association of Insurance Commissioners.

Self-insured Customer:  A Self-insured Group for which a Third-party Administrator provides
administrative services related to receiving or collecting charges, contributions or premiums for,
or adjusting or settling claims on or for residents of the Commonwealth.

Self-insured Group Plan:  A self-insured or self-funded employment-based group health plan.

Third-party Administrator:  A person domiciled inside or outside of the Commonwealth who,
on behalf of a Health Insurer or purchaser of health benefits, receives or collects charges,
contributions or premiums for, or adjusts or settles claims on or for residents of the
Commonwealth. Unless noted otherwise, a purchaser of health benefits shall not include an
entity to the extent it offers a policy, certificate or contract that does not qualify as creditable
coverage as defined in M.G.L. c. 111M,  § 1; provided, however, that a purchaser of health
benefits shall include an entity that offers a policy, certificate or contract that provides coverage
solely for dental care services or vision care services.   Third-party Administrator shall also
include pharmacy benefit managers and any other entity with claims data, eligibility data,
provider files and other information relating to health care provided to residents of the
Commonwealth and health care provided by health care providers in the Commonwealth, except
that Third-party Administrator shall not include an entity that administers only claims data,
eligibility data, provider files and other information for its own employees and dependents.
Third-party Administrator further shall not include "intermediary", as defined in M.G.L. c. 176J,
§ 1 and 211 CMR 66.04:  Definitions.

148.03:   Initial Registration and Annual Renewal of Registration

(1)   No Third-party Administrator shall do business in the Commonwealth prior to registering
with the Division.  Such registration shall be renewed on an annual basis no later than April 1st

of each year and shall require the submission of the annual report described in 211 CMR 148.04.

(2)   All Third-party Administrators shall register and renew registration with the Division in a
form and method prescribed by the Commissioner, including any applicable registration fee.  All
registration and renewal of registration forms shall be completed in their entirety in order to be
considered by the Division.  Incomplete forms may not be considered and may be returned to the
Third-party Administrator seeking to register in accordance with 211 CMR 148.00.

(3)   All registration forms and renewal of registration forms shall include, but may not be limited
to, the following information certified by an officer of the Third-party Administrator:

(a)   A narrative description of the Third-party Administrator and its activities, including the
identity of the state(s) in which it has been formed, headquartered and in which its operates;
(b)   A copy of the basic organizational documents of the Third-party Administrator,
including any articles of incorporation, articles of association, partnership agreement, trade
name certificate, trust agreement, shareholder agreement and other applicable documents and
all amendments to such documents;
(c)   A copy of the bylaws, rules, regulations or similar documents regulating the internal
affairs of the Third-party Administrator; 
(d)   A listing of the services, other than those related to the receipt or collection of charges,
contributions or premiums for, or adjustment or settlement of claims, on or for residents of
the Commonwealth, that the Third-party Administrator offers to Self-insured Customers; and
(e)   If the Third-party Administrator will be managing the solicitation of new or renewal
business on behalf of a Health Insurer, proof that it employs or has contracted with an
insurance producer licensed in the Commonwealth for solicitation and taking of applications.
Any Third-party Administrator which intends to directly solicit insurance contracts or to
otherwise act as an insurance producer shall provide proof that it has a license as an
insurance producer in the Commonwealth.

(4)   A Third-party Administrator shall report to the Division any material change(s) to the
information contained in its initial registration or renewal registration, certified by an officer of
the Third-party Administrator, within 30 days of such changes.
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211 CMR 149.00: ANNUAL COMPREHENSIVE FINANCIAL STATEMENTS PURSUANT TO
M.G.L. C. 176O, § 21

Section

149.01:   Authority
149.02:   Purpose
149.03:   Applicability
149.04:   Definitions
149.05:   General Requirements Related to Filing of Annual Comprehensive Financial Statement
149.06:   Form and Content of Annual Comprehensive Financial Statement
149.07:   Information Relative to Administrative Services Provided to Self-insured Groups
149.08:   Audit of Annual Comprehensive Financial Statement and Appendix to Annual Comprehensive
               Financial Statement
149.09:   Public Hearing on Carrier's Financial Condition
149.10:   Notice of Public Hearing
149.11:   Pre-hearing Filing by Carrier
149.12:   Conduct of Public Hearing
149.13:   Commissioner's Report on Public Hearing
149.14:   Severability

149.01:   Authority

211 CMR 149.00 is promulgated in accordance with the Commissioner of Insurance's
authority pursuant to St. 2010, c. 288 and M.G. L. c. 176O, § 21. 

149.02:   Purpose

211 CMR 149.00 governs the form and content of Annual Comprehensive Financial
Statements and appendices thereto submitted pursuant to M.G.L. c. 176O, § 21, and any and all
public hearings commenced in connection therewith. 

149.03:   Applicability

(1)   Every Carrier shall be subject to the requirements of 211 CMR 149.00.

(2)   211 CMR 149.00 shall not prohibit, preclude or in any way limit the Commissioner from
ordering, or conducting or performing insurance examinations of Carriers under the
Commissioner's jurisdiction as to practices, procedures, financial condition, market conduct and
other aspects of insurance operations of such Carriers. 

149.04:   Definitions

For purposes of 211 CMR 149.00, the following words shall mean:

Accumulated Surplus:  Unassigned Funds (Surplus), defined as the undistributed and
unappropriated amounts of surplus, in Statement of Statutory Accounting Principle No. 72 of the
NAIC Accounting Practices and Procedure Manual of March 2011.

Carrier:  An insurer licensed or otherwise authorized to transact accident or health insurance
under M.G.L. c. 175; a nonprofit hospital service corporation organized under M.G.L. c.  176A;
a nonprofit medical service corporation organized under M.G.L. c. 176B; a health maintenance
organization organized under M.G.L. c. 176G; and an organization entering into a preferred
provider arrangement under M.G.L. c. 176I; but not including an employer purchasing coverage
or acting on behalf of its employees or the employees of one or more subsidiaries or affiliated
corporations of the employer.  Unless otherwise noted, the term Carrier shall not include any
entity to the extent it offers a policy, certificate or contract that provides coverage solely for
dental care services or vision care services.  The term Carrier also shall not include any entity
to the extent it offers a policy, certificate or contract that does not qualify as creditable coverage
as defined in M.G.L. c. 111M, § 1.

Commissioner:  The Commissioner of Insurance appointed pursuant to M.G.L. c. 26, § 6. 
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149.04:   continued

Commonwealth:  The Commonwealth of Massachusetts.

Direct Claims Incurred:  Paid claims during the year, plus net change in the direct claim liability,
plus the change in direct claim reserves, plus the change in direct contract reserves, plus incurred
medical incentive pools, plus change in net healthcare receivables and net reinsurance
recoverables, as calculated in the Supplemental Health Care Exhibit as adopted by the NAIC on
August 17, 2010.

Direct Premium Earned:  Direct written premium plus the change in unearned premium reserves
and the change in reserve for rate credits, minus the Regulatory authority licenses and fees, less
write-offs, as calculated in the Supplemental Health Care Exhibit as adopted by the NAIC on
August 17, 2010.

Division:  The Massachusetts Division of Insurance established pursuant to M.G.L. c. 26, § 1.

Medical Loss Ratio (MLR):  The ratio of the incurred loss (or Incurred Claims) plus the loss
adjustment expense (or change in contract reserves) to earned premiums, according to current
NAIC methodology, or as otherwise determined by the Commissioner.  The MLR shall be
calculated and submitted to the Division pursuant to St. 2010, c. 288 and 211 CMR 147.00.

NAIC:  The National Association of Insurance Commissioners.

149.05:   General Requirements Related to Filing of Annual Comprehensive Financial Statement

All Carriers shall file with the Division an Annual Comprehensive Financial Statement on
or before April 1  for the year ended December 31  immediately preceding.  The Annualst st

Comprehensive Financial Statement shall be submitted electronically in a form approved by the
Commissioner.

149.06:   Form and Content of Annual Comprehensive Financial Statement

The Annual Comprehensive Financial Statement shall provide a detailed report on a form
approved by the Commissioner of the costs incurred by the Carrier as of December 31  of thest

most recent calendar year.

(1)   The Annual Comprehensive Financial Statement shall be itemized, where applicable, by:
(a)   Market group size, including: 

1.   Individual; 
2.   Small groups of one to five, six to ten, 11 to 25 and 26 to 50; and 
3.   Large groups of 51 to 100, 101 to 500, 501 to 1000 and greater than 1000.

(b)   Lines of business, including:
1.   Individual, general, blanket or group policies of health, accident or sickness insurance
issued by an insurer licensed under M.G.L. c. 175;
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149.06:   continued

b.   Real estate expenses, including all costs associated with company building and
other taxes and expenses of owned real estate, excluding home office employee
expenses and rent (not allocated elsewhere) and insurance on real estate;
c.   Regulatory compliance and government relations, including all costs associated
with Federal and State reporting, rate filing, state and federal audits, tax accounting,
lobbying, licensing and filing fees, preparation and filing of financial, utilization,
statistical and quality reports and administration of government programs;
d.   Board, bureau or association fees, including all board of directors, bureau and
association fees paid or expensed during the calendar year; 
e.   Other administration, including all cost associated with information technology,
senior management, outsourcing (not allocated elsewhere), insurance except on real
estate, equipment rental, travel (not allocated elsewhere), certification and
accreditation fees, legal fees and expenses before administrative and legal bodies, and
other general administrative expenses;
f.   Reimbursement from uninsured plans, representing a negative adjustment that
would include all revenue receipts from uninsured plans (including excess
pharmaceutical rebates and administrative fees net of expenses) and reimbursements
from fiscal intermediaries (including administrative fees net of expenses from the
government); and
g.   Number of employees on the Carrier's payroll on December 31  of the precedingst

year, including the number of full-time employees whose normal work week is 30 or
more hours, but not including any employee who works on a part-time, temporary or
substitute basis.

14.   Detailed miscellaneous expenses, including, but not limited to, all collection and
bank service charges, printing and office supplies not allocated elsewhere, postage and
telephone not allocated elsewhere. 
15.   Capital Expenses and Depreciation:

a.   Depreciation, including all costs associated with depreciation for electronic data
processing, equipment, software, and occupancy;
b.   Capital acquisitions, including all expenditures for the acquisition of capital
assets, including lease payments that were paid or incurred  during the calendar year;
c.   Capital costs on behalf of a hospital or clinic, including all expenditures for
capital and lease payments incurred or paid during the calendar year on behalf of a
hospital or clinic (or part of a partnership, joint venture, integration or affiliation
agreement); and
d.   Other capital costs, including expenditures for other costs that are directly
associated with the incurring of capital costs, such as legal or administrative costs,
incurred or paid during the calendar year.

16.   Net income, which equals direct premiums earned less direct claims incurred less
expenses plus investment gains and losses.

(c)   Balance Sheet.
1.   Accumulated surplus, including common stock, preferred stock, gross paid in and
contributed surplus, surplus notes, unassigned funds and other capital or surplus items.
2.   Accumulated reserves, including all reserves, including claim reserves, premium
reserves and contract reserves.
3.   Risk based capital ratio, as derived in accordance with 211 CMR 25.00. 

(d)   Any other information requested by the Commissioner.

(3)   If a Carrier is unable to provide any of the required information set forth in 211 CMR
149.06 in its Annual Comprehensive Financial Statement, the Carrier shall provide a detailed
explanation, within the Annual Comprehensive Financial Statement, of the reason(s) that such
required information is not available.

(4)   A Carrier that fails to submit its Annual Comprehensive Financial Statement to the Division
on or before April 1  of each year shall be assessed a late penalty by the Commissioner not tost

exceed $100.00 per day.
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149.07:   Information Relative to Administrative Services Provided to Self-insured Groups

(1)   For the purposes of 211 CMR 149.07 only, the following words shall mean:
(a)   Carrier or Health Insurer:  An insurer licensed or otherwise authorized to transact
accident or health insurance under M.G.L. c. 175; a nonprofit hospital service corporation
organized under M.G.L. c. 176A; a nonprofit medical service corporation organized under
M.G.L. c. 176B; a health maintenance organization licensed under M.G.L. c. 176G; and an
organization entering into a preferred provider arrangement under M.G.L. c. 176I.  Carrier
or Health Insurer shall not include any entity to the extent it offers a policy, certificate or
contract that does not qualify as creditable coverage as defined in M.G.L. c. 111M, §1;
provided, however, that "Carrier or Health Insurer" shall include an entity that offers a policy,
certificate or contract that provides coverage solely for dental care services or vision care
services.  Carrier or Health Insurer shall not include an employer purchasing coverage or
acting on behalf of its employees or the employees of one or more subsidiaries or affiliated
corporations of the employer, or any entity acting solely as a Third-party Administrator.
(b)   Self-insured Customer:  A Self-insured Group for which a Third-party Administrator
provides administrative services related to receiving or collecting charges, contributions or
premiums for, or adjusting of settling claims on or for residents of the Commonwealth.
(c)   Self-insured Group Plan:  A self-insured or self-funded employment-based group health
plan.
(d)   Third-party Administrator:  A person domiciled inside or outside of the Commonwealth
who, on behalf of a Health Insurer or purchaser of health benefits, receives or collects
charges, contributions or premiums for, or adjusts or settles claims on or for residents of the
Commonwealth. Unless noted otherwise, a purchaser of health benefits shall not include an
entity to the extent it offers a policy, certificate or contract that does not qualify as creditable
coverage as defined in M.G.L. c. 111M,  § 1; provided, however, that a purchaser of health
benefits shall include an entity that offers a policy, certificate or contract that provides
coverage solely for dental care services or vision care services. Third-party Administrator
shall also include pharmacy benefit managers and any other entity with claims data,
eligibility data, provider files and other information relating to health care provided to
residents of the Commonwealth and health care provided by health care providers in the
Commonwealth, except that Third-party Administrator shall not include an entity that
administers only claims data, eligibility data, provider files and other information for its own
employees and dependents.

(2)   Any Carrier which is required to file an Annual Comprehensive Financial Statement
pursuant to M.G.L. c. 176O, § 21(a) and which provides administrative services to one or more
Self-insured Groups shall submit to the Division an appendix to the Annual Comprehensive
Financial Statement on a form approved by the Commissioner.  The appendix to the Annual
Comprehensive Financial Statement shall be submitted electronically on or before April 1  forst

the year ended December 31  immediately preceding and shall include the followingst

information:
(a)   The number of the Carrier's Self-insured Customers as of December 31 ;st

(b)   The aggregate number of subscriber members enrolled in the benefit plans administered
for all of the Carrier's Self-insured Customers, including:

1.   Number of subscriber members covered on December 31 ;st

2.   Number of subscriber member months covered in prior calendar year; and
3.   Average number of subscriber members for prior calendar year; and

(c)   The aggregate number of subscriber and dependent lives covered in the benefit plans
administered for all of the Carrier's Self-insured Customers, including:

1.   Number of total subscriber and dependent covered lives on December 31 ;st

2.   Number of total subscriber and dependent covered life months covered in prior
calendar year; and
3.   Average number of subscriber and dependent covered lives in prior calendar year.

(d)   The aggregate value of direct premiums earned for all of the Carrier's Self-insured
Customers;
(e)   The aggregate value of direct claims incurred for all of the Carrier's Self-insured
Customers;
(f)   The aggregate Medical Loss Ratio for all of the Carrier's Self-insured Customers;
(g)   Net income;
(h)   Accumulated surplus;
(i)   Accumulated reserves; 
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149.07:   continued

(j)   The percentage of the Carrier's Self-insured Customers that include each of the benefits
mandated for health benefit plans under M.G.L. chs. 175, 176A, 176B and 176G; 
(k)   The aggregated administrative service fees paid by all of the Carrier's Self-insured
Customers;  and
(l)   Any other information requested by the Commissioner.

(3)   If a Carrier is unable to provide any of the required information set forth in 211 CMR
149.07(2) in the appendix to its Annual Comprehensive Financial Statement, the Carrier shall
provide a detailed explanation, within the Annual Comprehensive Financial Statement, of the
reason(s) that such required information is not available.

(4)   A Carrier that provides administrative services to one or more Self-insured Groups and fails
to submit the appendix to its Annual Comprehensive Financial Statement to the Division on or
before April 1  of each year shall be assessed a late penalty by the Commissioner not to exceedst

$100.00 per day.

149.08:   Audit of Annual Comprehensive Financial Statement and Appendix to Annual Comprehensive
               Financial Statement

(1)   The Commissioner may, in his or her discretion, require that a Carrier make available the
underlying data used in its calculations for its Annual Comprehensive Financial Statement, or
the appendix to its Annual Comprehensive Financial Statement, if applicable, for audit by
Division staff or outside consultants or advisors of the Division. 

(2)   Any and all fees and costs for the Division's audit of the Carrier's Annual Comprehensive
Financial Statement, or the appendix to its Annual Comprehensive Financial Statement, shall be
borne by the subject Carrier. 

149.09:   Public Hearing on Carrier's Financial Condition

(1)   If, in any year, a Carrier reports in its Annual Comprehensive Financial Statement that its
Risk Based Capital ratio on a combined entity basis exceeds 700%, the Commissioner, or a
designated Presiding Officer, shall hold a public hearing to examine the Carrier's overall
financial condition and the Carrier's continued need for additional surplus.

(2)   The public hearing shall be held within 60 days of the date of the Carrier's filing of its fully
completed Annual Comprehensive Financial Statement.

(3)   At the public hearing, the Carrier shall submit testimony on its overall financial condition
and its continued need for additional surplus.  The Carrier shall also submit testimony on how,
and in what proportion to the total surplus accumulated, the Carrier will dedicate any additional
surplus to reducing the cost of health benefit plans or health care quality improvement, patient
safety or health cost containment activities not conducted in previous years.  

149.10:   Notice of Public Hearing

(1)   The Commissioner shall issue written notice of the public hearing to the subject Carrier no
less than 30 days prior to the public hearing. 

(2)   The Carrier shall arrange for newspaper publication of the written notice of the public
hearing in a newspaper or newspapers designated by the Commissioner.  Such notice shall be
published no less than 21 days prior to the public hearing.  

149.11:   Pre-hearing Filing by Carrier

(1)   No later than 15 days prior to the public hearing, the Carrier shall submit a filing to the
Division containing:

(a)   The title and docket number of the proceeding, and the complete name and address of
the Carrier submitting the filing;
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149.11:   continued

(b)   A summary containing a description of the contents of the filing;
(c)   A list of the names and occupations of all persons who will present oral testimony,
statements or comments on behalf of the Carrier at the public hearing; and
(d)   Any other information required by the Commissioner or the Presiding Officer.

(2)   The Carrier's filing shall describe the Carrier's overall financial condition and the reasons
why the Carrier believes the additional surplus is needed.  The filing shall also describe how, and
in what proportion to the total surplus accumulated, the Carrier will dedicate any additional
surplus to reducing the cost of health benefit plans or health care quality improvement, patient
safety or health cost containment activities not conducted in previous years. 

149.12:   Conduct of Public Hearing

(1)   Duties of the Presiding Officer.  The Presiding Officer shall conduct the public hearing and
take appropriate action to ensure the orderly conduct of the public hearing.  Testimony may be
taken under oath or affirmation, at the discretion of the Presiding Officer.

(2)   Transcript.  The Carrier shall arrange that any public hearing be officially recorded by a
stenographer.  The full cost of the stenographer's fees, along with the cost of providing two
copies of the written transcript of the public hearing to the Division, shall be paid by the Carrier.

149.13:   Commissioner's Report on Public Hearing

The Commissioner shall review the testimony from the public hearing and issue a final report
on the public hearing.

149.14:   Severability

If any section or portion of a section of 211 CMR 149.00, or the applicability thereof to any
person or circumstance is held invalid by any court of competent jurisdiction, the remainder of
211 CMR 149.00, or the applicability thereof to other persons or circumstances, will not be
affected thereby. 

REGULATORY AUTHORITY

211 CMR 149.00:   St. 2010, c. 288 and M.G. L. c. 176O, § 21.
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211 CMR 154.00: ENFORCEMENT OF MENTAL HEALTH PARITY 

Section

154.01:   Purpose, Scope and Authority
154.02:   Definitions 
154.03:   Certification of Compliance with State and Federal Mental Health Parity Requirements
154.04:   Complaints, Disclosures, Investigations and Examinations
154.05:   Penalties  
154.06:   Severability

154.01:   Purpose, Scope and Authority

211 CMR 154.00 provides guidance and definitions for provisions set forth in St. 2012,
c. 224, which amends M.G.L. c. 26.  211 CMR 154.00 guidance and definitions provide for the
Commissioner of Insurance's implementation and enforcement power over federal and state
mental health parity and substance use disorder laws.  211 CMR 154.00 is promulgated pursuant
to the Commissioner's authority under St. 2012, c. 224 and M.G.L. c. 26, § 8K.

154.02:   Definitions

As used in 211 CMR 154.00, the following words mean:

Carrier:  an insurer that is subject to State Mental Health Parity Laws or Federal Mental Health
Parity Law, and which is licensed or otherwise authorized to transact accident or health insurance
under M.G.L. c. 175; a nonprofit hospital service corporation organized under M.G.L. c. 176A;
a nonprofit medical service corporation organized under M.G.L. c. 176B; a health maintenance
organization organized under M.G.L. c. 176G; and an organization entering into a preferred
provider arrangement under M.G.L. c. 176I, but not including an employer purchasing coverage
or acting on behalf of its employees or the employees of one or more subsidiaries or affiliated
corporations of the employer. 

Commissioner:  the Commissioner of Insurance appointed pursuant to M.G.L. c. 26, § 6, or his
or her designee.

Commonwealth:  the Commonwealth of Massachusetts.

Examination: an examination of the affairs of a Carrier as called by the Commissioner or one of
the Commissioner's deputies, according to the relevant licensing statute of the carrier.

Federal Mental Health Parity Law:  Paul Wellstone and Pete Domenici Mental Health Parity and
Addiction Equity Act of 2008.

Federal Mental Health Parity Law Agencies:  the United States Department of Health and
Human Services, the United States Department of Labor, the United States Department of the
Treasury, and/or any succeeding federal agency or organization that is responsible for
development of rules, regulations, guidances and/or policies associated with Federal Mental
Health Parity Law.

State Mental Health Parity Laws:  M.G.L. c. 32A, §22; M.G.L. c. 175, § 47B; M.G.L. c. 176A,
§ 8A; M.G.L. c. 176B, § 4A; and M.G.L. c. 176G, §§ 4, 4B, and 4M; in regard to any carrier
licensed under M.G.L. chs. 175, 176A, 176B and 176G.

154.03:   Certification of Compliance with State and Federal Mental Health Parity Requirements

(1)   Initial Certification Materials to be Submitted by no Later than October 1, 2013.
(a)   Carriers must review their administrative and other practices, including those delegated
to subcontracting organizations, for compliance with the relevant provisions of State Mental
Health Parity Laws and Federal Mental Health Parity Law, and any interim or final
regulations, guidelines, sub-regulatory guidances, or related instructions that have been
issued or promulgated by the federal Center for Medicaid and Medicare Services or other
federal organization in its exercise of appropriate authority over the Federal Mental Health
Parity Law.
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154.03:   continued

(b)   Carriers must submit a certification to the Division of Insurance and the Office of the
Attorney General signed by the Carrier's chief executive officer and chief medical officer that
states that the Carrier has completed a comprehensive review of the administrative practices
of the Carrier for the 2012 calendar year for compliance with the provisions of State Mental
Health Parity Laws and the Federal Mental Health Parity Law.

1.   If the Carrier determines that all administrative and other practices were in
compliance with State Mental Health Parity Laws and Federal Mental Health Parity Law
during calendar year 2012, the certification will affirmatively state, that all relevant
administrative and other practices were in compliance with State Mental Health Parity
Laws and Federal Mental Health Parity Law.
2.   If the Carrier determines that any administrative or other practices were not in
compliance with State Mental Health Parity Laws or Federal Mental Health Parity Law
during calendar year 2012, the certification will state that not all practices were in
compliance with State Mental Health Partiy Laws and Federal Mental Health Parity Law
and will include a list of the practices not in compliance and the steps the Carrier has
taken to bring these practices into compliance.

(c)   In support of its certification, every Carrier shall submit such information as determined
by the Commissioner that demonstrates the Carrier's compliance with State Mental Health
Parity Laws and Federal Mental Health Parity Law, including but not limited to information
regarding financial and treatment limitations, medical necessity criteria, and authorization
processes.

(2)   Annual Certification for Calendar Years Following 2012.
(a)   Prior to July 1  in each year, Carriers must review their administrative and otherst

practices, including those delegated to subcontracting organizations, for the prior calendar
year for compliance with the relevant provisions of State Mental Health Parity Laws and
Federal Mental Health Parity Law, and any interim or final regulations, guidelines,
sub-regulatory guidances,  or related instructions that have been issued or promulgated by
the Federal Mental Health Parity Law Agencies in their exercise of appropriate authority over
Federal Mental Health Parity Law.
(b)   On or before July 1  in each year, Carriers are required to submit a certification to thest

Division of Insurance and the Office of the Attorney General signed by the Carrier's chief
executive officer and chief medical officer that states that the Carrier has completed a
comprehensive review of the administrative practices of the Carrier for the prior calendar
year for compliance with the necessary provisions of State Mental Health Parity Laws and
Federal Mental Health Parity Law.

1.   If the Carrier determines that all administrative and other practices were in
compliance with State Mental Health Parity Laws and Federal Mental Health Parity Law,
the certification will affirmatively state that all the relevant administrative and other
practices were in compliance with State Mental Health Parity Laws and Federal Mental
Health Parity Law.
2.   If the Carrier determines that any administrative or other practices were not in
compliance with State Mental Health Parity Laws and Federal Mental Health Parity Law,
the certification will state that not all practices were in compliance with State Mental
Health Partiy Laws and Federal Mental Health Parity Law and will include a list of all
practices not in compliance and the steps that have been taken to bring these practices
into compliance.

(c)   On or before July 1  of each year, in support of annual certification, every Carrier shallst

submit the same information that is required under 211 CMR 154.03(1)(c).  

154.04:   Complaints, Disclosures, Investigations and Examinations

Complaints.  Complaints alleging a Carrier's noncompliance with State Mental Health Parity
Laws and/or Federal Mental Health Parity Law may be submitted verbally or in writing to the
Division of Insurance for its review.  

(2)   Disclosures.  Carriers shall provide each subscriber household with a written notice in a
form approved by the Commissioner which sets forth in clear language covered persons' rights
under State Mental Health Parity Laws and Federal Mental Health Parity Law.
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154.04:   continued

(3)   Investigation.  The Commissioner shall review all complaints made against a Carrier or any
subcontracting entity to which the Carrier has delegated administrative or other functions
alleging noncompliance with State Mental Health Parity Laws and Federal Mental Health Parity
Law and may at any time initiate an investigation into the practices of a Carrier.

(4)   Examination.  The Commissioner may initiate an Examination at any time to review the
operations of any Carrier when, in the opinion of the Commissioner, a carrier or any
subcontracting entity to which the Carrier has delegated administrative or other functions may
be engaging in or has engaged in a pattern of noncompliance with State Mental Health Parity
Laws or Federal Mental Health Parity Law.  The Examination shall be conducted pursuant to the
Commissioner's examination authority under M.G.L. c. 175, § 4; M.G.L. c. 176G, § 10; and any
other applicable law.  

154.05:   Penalties

The Commissioner may order the following penalties if he or she finds, after hearing held
pursuant to M.G.L. c. 30A, that a violation of M.G.L. c. 26, §8K or 211 CMR 154.00 has
occurred:  

(1)   A corrective action plan and a timeframe to achieve compliance;

(2)   A civil fine not to exceed $10,000 for each violation; 

(3)   Suspension or revocation of a Carrier's accreditation; and/or 

(4)   Suspension or revocation of a Carrier's license or certificate of authority.

154.06:   Severability

If any section or portion of a section of 211 CMR 154.00, or the applicability therof to any
person or circumstance is held invalid by any court competent jurisdiction, the remainder of
211 CMR 154.00, or the applicability thereof to other persons or circumstances, shall not be
affected thereby.

REGULATORY AUTHORITY

211 CMR 154.00:  M.G.L. c. 26, § 8K.

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



211 CMR:   DIVISION OF INSURANCE

6/7/13 211 CMR - 1104

NON-TEXT PAGE

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



Regulation Filing To be completed by filing agency

CHAPTER NUMBER:

CHAPTER TITLE:

AGENCY:

SUMMARY OF REGULATION: State the general requirements and purposes of this regulation.

REGULATORY AUTHORITY:

AGENCY CONTACT: PHONE:

ADDRESS:

Compliance with M.G.L. c. 30A

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - If prior notification to and/or approval of the Governor,
Legislature or others  was required, list each notification, and/or approval and date, including notice to the Local 

Government Advisory Commission.

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in 

appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to 

such hearing or comment period.

Date of public hearing or comment period:

THE COMMONWEALTH OF MASSACHUSETTS

William Francis Galvin
Secretary of the Commonwealth

Department of Energy Resources

225 CMR 14.00

Renewable Energy Portfolio Standard (Class I)

Amendments to existing provisions to: (1) make strategic revisions to the solar carve-out portion of 

the renewable energy portfolio standard class I program; and (2) make several other (non-solar) 

revisions.

M.G.L. c.25A, Sec. 11F

Dwayne Breger 617-626-7327

100 Cambridge Street, Boston MA 02114

LCAC-February 2013

Legislature April 2013

Comment Period March 1-25, 2013; Public Hearing 

March 22, 2013

Docket #  79

 161The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



FISCAL EFFECT - Estimate the fiscal effect of the public and private sectors.

For the first and second year:

For the first five years:

No fiscal effect:

SMALL BUSINESS IMPACT - M.G.L. c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed 

regulation.  If the purpose of this regulation is to set rates for the state, this section does not apply.

CODE OF MASSACHUSETTS REGULATIONS INDEX - List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend.  List by CMR number:

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation

SIGNATURE: DATE:

Publication - To be completed by the Regulations Division

MASSACHUSETTS REGISTER NUMBER: DATE:

EFFECTIVE DATE:

CODE OF MASSACHUSETTS REGULATIONS

Remove these pages:                   Insert these pages:

SIGNATURE ON FILE

adopted by this agency. ATTEST:

1236 06/07/2013

05/24/2013 cm

06/07/2013

May 24 2013 

The amendments to the regulation are anticipated to have no fiscal effect.

May 23, 2013

Environment and Energy.

Amend 225 CMR 14.00

2.1, 2.2

111 - 126.12

2.1, 2.2

111 - 126.14

Date amended small business impact statement was filed:

 162The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



225 CMR:   DIVISION OF ENERGY RESOURCES

6/7/13 225 CMR - 2.1

Table of Contents
Page

 225 CMR 14.00: RENEWABLE ENERGY PORTFOLIO STANDARD - CLASS I 111

 Section 14.01: Authority 111
 Section 14.02: Definitions 111
 Section 14.03: Administration 118
 Section 14.04: Applicability 118
 Section 14.05: Eligibility Criteria for RPS Class I and Solar Carve-out Renewable

Generation Units 118
 Section 14.06: Qualification Process for RPS Class I and Solar Carve-out Renewable

Generation Units 126.4
 Section 14.07: Renewable Energy Portfolio Standard - Class I 126.6
 Section 14.08: Compliance Procedures for Retail Electricity Suppliers 126.9
 Section 14.09: Annual Compliance Filings for Retail Electricity Suppliers 126.11
 Section 14.10: Reporting Requirements 126.12
 Section 14.11: Inspection 126.13
 Section 14.12: Non-compliance 126.13
 Section 14.13: Severability 126.14

225 CMR 15.00: RENEWABLE ENERGY PORTFOLIO STANDARD – CLASS II 127

 Section 15.01: Definitions 127
 Section 15.02: Administration 131
 Section 15.03: Applicability 131
 Section 15.04: Eligibility Criteria for RPS Class II Generation Units 131
 Section 15.05: Statement of Qualification Process for RPS Class II Renewable 

Generation Units 135
 Section 15.06: Renewable Energy Portfolio Standard - Class II 136
 Section 15.07: Compliance Procedures for Retail Electricity Suppliers 136
 Section 15.08: Annual Compliance Filings for Retail Electricity Suppliers 137
 Section 15.09: Reporting Requirements 138
 Section 15.10: Inspection 139
 Section 15.11: Non-compliance 139
 Section 15.12: Severability 139

225 CMR 16.00: ALTERNATIVE ENERGY PORTFOLIO STANDARD (APS) 141

 Section 16.01: Definitions 141
 Section 16.02: Administration 144
 Section 16.03: Applicability 144
 Section 16.04: Eligibility Criteria for APS Alternative Generation Units 144
 Section 16.05: Statement of Qualification Process for APS Alternative 

Generation Units 147
 Section 16.06: Alternative Energy Portfolio Standard 148
 Section 16.07: Compliance Procedures for Retail Electricity Suppliers 149
 Section 16.08: Annual Compliance Filings for Retail Electricity Suppliers 150
 Section 16.09: Reporting Requirements 151
 Section 16.10: Inspection 151
 Section 16.11: Non-compliance 151
 Section 16.12: Severability 152

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



225 CMR:   DIVISION OF ENERGY RESOURCES

6/27/08 225 CMR - 2.2

NON-TEXT PAGE

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



225 CMR:   DEPARTMENT OF ENERGY RESOURCES

6/7/13 225 CMR - 111

225 CMR 14.00: RENEWABLE ENERGY PORTFOLIO STANDARD - CLASS I

Section

14.01:   Authority
14.02:   Definitions
14.03:   Administration
14.04:   Applicability
14.05:   Eligibility Criteria for RPS Class I and Solar Carve-out Renewable Generation Units 
14.06:   Qualification Process for RPS Class I and Solar Carve-out Renewable Generation Units 
14.07:   Renewable Energy Portfolio Standard - Class I
14.08:   Compliance Procedures for Retail Electricity Suppliers
14.09:   Annual Compliance Filings for Retail Electricity Suppliers
14.10:   Reporting Requirements
14.11:   Inspection
14.12:   Non-compliance
14.13:   Severability

14.01:   Authority

225 CMR 14.00 is promulgated pursuant to M.G.L. c. 25A, § 11F.

14.02:   Definitions

Advancement of Biomass Conversion Generation Unit.  A Generation Unit that utilizes an
Eligible Biomass Woody Fuel determined by the Department to significantly advance biomass
energy conversion by either:

(a)   utilizing a new energy conversion technology; or
(b)   processing the woody biomass fuel in a new manner, but in no instance shall the Unit
use a single cycle steam turbine generator.
The Unit shall be amongst the first installed Generation Units, and demonstrate advancement

in the commercial applicability, including advancements in the control and reduction of
emissions other than greenhouse gas emissions, of biomass energy.  

Aggregation.  A group of one or more Generation Units that receives a single Statement of
Qualification from the Department under criteria and procedures set forth in 225 CMR 14.05(6).

Alternative Compliance Credit.  A credit obtained by a Retail Electricity Supplier upon making
an Alternative Compliance Payment.  Such credit is used to document compliance with
225 CMR 14.07.  One unit of credit shall be equivalent to the RPS Class I Renewable Generation
Attribute associated with one MWh of electrical energy output from a RPS Class I Renewable
Generation Unit, or one unit of credit shall be equivalent to the Solar Carve-out Renewable
Generation Attribute associated with one MWh of electrical energy output from a Solar
Carve-out Renewable Generation Unit.

Alternative Compliance Payment (ACP).  A payment of a certain dollar amount per MWh,
resulting in the issuance of Alternative Compliance Credits, which a Retail Electricity Supplier
may submit to the Department in lieu of providing RPS Class I Renewable Generation Attributes
or Solar Carve-out Renewable Generation Attributes required under 225 CMR 14.07.

Assurance of Qualification.  A communication issued by the Department to Solar Carve-out
Renewable Generation Units as the program approaches the program capacity cap which
provides Solar Carve-out Renewable Generation Units with an assurance of qualification prior
to being granted the approval to interconnect by their local distribution company, and sets
deadlines for receiving the approval to interconnect to the grid in order to maintain this assurance
of qualification. 

Authorized Agent.  A person or entity that serves under an agreement entered into by each of the
Owners or Operators of Generation Units within an Aggregation for all dealings with the
Department and with the NEPOOL GIS.
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14.02:   continued

Biomass Fuel Certificate.  A certificate issued in accordance with rules established by the
Department in the Biomass Eligibility and Certificate Guideline that:

(a)   represents one ton, equal to 2000 pounds, of supply of Eligible Biomass Woody Fuel;
(b)   specifies the source of the wood; and
(c)   specifies the woods eligibility as Forest Derived Residues, Forest Derived Thinnings,
Forest Salvage, Non-forest Derived Residues, or Dedicated Energy Crops.
For Forest Derived Residues and Forest Derived Thinnings, the Certificate shall reference

the relevant Eligible Forest Biomass Tonnage Report, and include any additional information
deemed necessary by the Department.

Biomass Input Heat Content.  The thermal energy content, measured in MWh, of biomass fuel
as it is input into a Generation Unit over a period of time.  For the purpose of wood chips, the
value will be determined using a methodology to be provided by the Department in the Overall
Efficiency and Greenhouse Gas Analysis Guideline.  The methodology will include a weighted
average of all the metered weight of utilized biomass fuel types (as differentiated by typical
moisture content), and an assigned heat content from referenced literature to each biomass type.
For processed biomass fuels, the thermal energy content shall be documented to the satisfaction
of the Department by an independent testing laboratory.

Blended Fuel.  A liquid or gaseous fuel that is blended from both Eligible RPS Class I
Renewable Fuel(s) and ineligible fuel(s), a portion of whose electrical energy output may qualify
as RPS Class I Renewable Generation under criteria set forth in 225 CMR 14.05(3).

Business Day.  A business day shall mean Monday through Friday, exclusive of state and federal
legal holidays.

Certificates Obligation.  A term defined in the NEPOOL GIS Operating Rules at Rule 4.1(b).

Co-mingled Biomass Woody Fuel.  Any woody biomass fuel, that is clean and devoid of
non-woody biomass, paints, stains or other contaminants, and fossil fuel derived materials, and
which is physically co-mingled or mixed with Eligible Biomass Woody Fuel.

Commercial Operation Date.  The date that a Generation Unit first produces electrical energy for
sale within the ISO-NE Control Area or within an adjacent Control Area.  In the case of a
Generation Unit that has been moved from a location within the ISO-NE Control Area or within
an adjacent Control Area to another location in one of those Control Areas, the date that such
Generation Unit first produced electrical energy for sale at its earliest location in those Control
Areas.  In the case of a Generation Unit that is connected to the End-use Customer's side of the
electric meter, the date on which the local distribution company grants approval for the
Generation Unit to interconnect with the grid.  In the case of a Generation Unit that produces
Off-grid Generation, the date that such Generation Unit first produces electrical energy.  In the
case of a Generation Unit that meets the eligibility requirements of 225 CMR 14.05 and co-fires
an Eligible RPS Class I Renewable Fuel, the date when the Generation Unit first co-fires such
Eligible RPS Class I Renewable Fuel.

Compliance Filing.  A document filed annually by a Retail Electricity Supplier with the
Department documenting compliance with 225 CMR 14.07, consistent with the format set forth
in the Guidelines and submitted no later than the first day of July, or the first Business Day
thereafter, of the subsequent Compliance Year.

Compliance Year (CY).  A calendar year beginning January 1  and ending December 31 , forst st

which a Retail Electricity Supplier must demonstrate that it has met the requirements of
225 CMR 14.07 and 14.08.

Control Area.  A geographic region in which a common generation control system is used to
maintain scheduled interchange of electrical energy within and without the region. 

Current Use Program.  A state administered program that permits a property owner to have a
parcel of land taxed at a rate based on the current use of the land including but not limited to
open space, active forestry, or agriculture as opposed to the fair market or development value of
the property.
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14.02:   continued

DCR.  The Massachusetts Department of Conservation and Recreation (DCR) established by
M.G.L. c. 21 § 1. 

Dedicated Energy Crops.  Wood purposefully grown for the purpose of producing fuel, provided
that such wood was not grown on land that sequestered significant amounts of carbon, such as
a forest, and provided that such land does not have the economic potential to support production
of any other agricultural crop grown for human consumption as food.

Department.  The Massachusetts Department of Energy Resources (DOER), established by
M.G.L. c. 25A.

Eligible Biomass Fuel.  Fuel sources consisting of Eligible Biomass Woody Fuel, Co-mingled
Biomass Woody Fuel, Manufactured Biomass Fuel; by-products or waste from animals or
agricultural crops; food or vegetative material; algae; organic refuse derived fuel; anaerobic
digester gas and other biogases that are derived from such resources; and neat Eligible Liquid
Biofuel that is derived from such fuel sources; but shall not include Construction and Demolition
Waste as defined in 310 CMR 19.006:  Definitions.

Eligible Biomass Woody Fuel.  Woody fuels that are derived from the following sources,
consistent with the requirements of 225 CMR 14.05(8):

(a)   Forest Derived Residues.
1.   Tops, crooks and other portions of trees produced as a byproduct during the normal
course of harvesting material, such as timber, pulpwood or cordwood.
2.   Other woody vegetation that interferes with regeneration or the natural growth of the
forest, limited to locally invasive native species and non-native invasive woody
vegetation. 

(b)   Forest Derived Thinnings
1.   Unacceptable growing stock which is defined as trees considered structurally weak
or have low vigor and do not have the potential to eventually yield a 12 foot sawlog or
survive for at least the next ten years.
2.   Trees removed during thinning operations, the purpose of which is to reduce stand
density and enhance diameter growth and volume of the residual stand. 

(c)   Forest Salvage.  Damaged, dying or dead trees removed due to injurious agents, such as
wind or ice storms or the spread of invasive epidemic forest pathogens, insects and diseases
or other epidemic biological risks to the forest, but not removed due to competition.  Such
eligible trees may be removed without limitation for biomass fuel, only if a major threat to
forest health or risk to private or public resources, and if the USDA Animal Health and Plant
Inspection Service (APHIS), the USDA Forest Service, or appropriate federal or state
governmental agency has issued a declaration, rule, or order declaring a major threat to forest
health or risk to private or public resources.  Forest Salvage also includes trees removed to
reduce fire hazard within Fire-adapted Forest Ecosystems, as certified by a letter to the
Department from the state agency responsible for forestry in consultation with the
appropriate environmental state agencies. 
(d)   Non-forest Derived Residues.

1.   Primary Forest Products Industry.  Lumber mill residues or lumber processing
residues consisting of the slabs, shavings, trimmings, sawdust, bark, end pieces of wood,
and log cores that result from the various processing operations occurring in sawmills,
pulp mills, and veneer and plywood plants.
2.   Secondary Forest Products Industry.  Wood waste produced as a byproduct of the
production of finished wood products, including but not limited to clean residues from
woodworking shops, furniture factories, and truss and pallet manufacturing.
3.   Land Use Change - Non-agricultural.  Trees cut or otherwise removed in the process
of converting forest land to non-forest and non-agricultural uses provided that such
development has already received all applicable state and local permits for the
development.
4.   Land Use Change - Agricultural.  Trees cut or otherwise removed in the process of
converting forest land to agricultural usage, either for new or restored farm land. 
5.   Yard Waste.  Leaves, grass clippings, prunings, and other natural organic matter
discarded from yards and gardens.
6.   Wood Waste.  Non-treated pallets; pruned branches, stumps, and whole trees
removed during the normal course of maintenance of public or private roads, highways,
driveways, utility lines, rights of way, and parks.
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14.02:   continued

Eligible Forest Biomass Tonnage Report.  The report certified by a professional forester under
the provisions of 225 CMR 14.05(8) that details the amounts of Forest Derived Thinnings and
Forest Derived Residues that may be removed from a harvest site to be Eligible Biomass Woody
Fuel.  In the case of a Forest Derived Residue, the Report further details whether such Forest
Derived Residue is derived from harvest by-products or invasive species, as defined in the
subcategories of Forest Derived Residue.

Eligible Liquid Biofuel.  A liquid fuel that is derived from Eligible Biomass Fuel, but is not
Eligible Biomass Woody Fuel or Co-mingled Biomass Woody Fuel, and that yields at least a
50% reduction in Lifecycle Greenhouse Gas Emissions relative to average lifecycle greenhouse
gas emissions for petroleum distillate fuel sold in 2005, as determined by the Department in
consultation with the MassDEP and the Executive Office; or that is derived from waste
feedstocks consisting of previously used or discarded solid, liquid or contained gaseous material
resulting from industrial, commercial or household food service activities that would otherwise
be stored, treated, transferred or disposed.  Waste feedstock shall include, but not be limited to,
waste vegetable oils, waste animal fats, substances derived from wastewater and the treatment
of wastewater, or grease trap waste.  Waste feedstock shall not include petroleum-based waste
or waste that otherwise meets the definition of hazardous waste, unless otherwise determined by
the MassDEP.

Eligible RPS Class I Renewable Fuel.  An Eligible Biomass Fuel, landfill methane gas, hydrogen
derived from such fuels or hydrogen derived from water using the electrical output of a
Renewable Generation Unit, but not hydrogen derived using RPS Class I Renewable Generation
if the RPS Class I Renewable Generation Attributes of such Generation are sold, retired, claimed,
used or represented as part of electrical energy output or sales, or used to satisfy regulatory
obligations in any jurisdictions, and not hydrogen derived directly or indirectly from ineligible
fuels. 

End-use Customer.  A person or entity in Massachusetts that purchases electrical energy at retail
from a Retail Electricity Supplier, except that a Generation Unit taking station service at
wholesale from ISO-NE or self-supplying from its owner's other generating stations, shall not
be considered an End-use Customer.

Executive Office.  The Executive Office of Energy and Environmental Affairs established by
M.G.L. c. 6A, § 2.

Fire-adapted Forest Ecosystem.  Natural forest communities characterized by vegetation includ-
ing, but not limited to, pitch pine and/or scrub oak occurring on droughty soils, and that:

(a)   have evolved with fire as a natural process;
(b)   support and renew associated wildlife species and habitats; and
(c)   are identified on the most recently updated U.S. Department of Interior, Geological
Survey national LANDFIRE map.

Generation Attribute.  A non-price characteristic of the electrical energy output of a Generation
Unit including, but not limited to, the Unit's fuel type, emissions, vintage and RPS eligibility.

Generation Unit.  A facility that converts a fuel or an energy resource into electrical energy. 

Geothermal Energy.  Heat energy stored in the Earth's crust that can be accessed for electric
power generation.

GIS Certificate.  An electronic record produced by the NEPOOL GIS that identifies Generation
Attributes of each MWh accounted for in the NEPOOL GIS.

Guideline.  A set of clarifications, interpretations, and procedures, including forms, developed
by the Department to assist in compliance with the requirements of 225 CMR 14.00.  The
Department may issue new or revised Guidelines from time to time.  Each Guideline shall be
effective on its date of issuance or on such date as is specified therein, except as otherwise
provided in 225 CMR 14.00.
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Historical Generation Rate.  The average annual electrical production from a Vintage Generation
Unit that meets the requirements of 225 CMR 14.05(1)(a), stated in MWhs, for the three calendar
years 1995 through 1997, or for the first 36 months after the Commercial Operation Date if that
date is after January 1, 1995.

Hydroelectric Energy.  Electrical energy from a Generation Unit that uses flowing freshwater as
the primary energy resource, with or without a dam structure or other means of regulating water
flow, and that is not located at a facility that uses mechanical or electrical energy to pump water
into a storage facility (i.e., a so-called "pumped-storage facility").

Impacted Watershed.  All water bodies or areas of land hydrologically connected to a
hydroelectric facility, whether located upstream or downstream, which may experience any
alteration of their physical, biological, or ecological characteristics as a result of the operation
or increased capacity expansion of a hydroelectric Generation Unit. 

ISO-NE.  ISO New England Inc., the independent system operator for New England, the regional
transmission organization for most of New England, which is authorized by the Federal Energy
Regulatory Commission (FERC) to exercise for the New England Control Area the functions
required pursuant to the FERC's Order No. 2000, the FERC's corresponding regulations.

ISO-NE Settlement Market System.  The ISO-NE's electronic database system into which all
real-time load and generation data are entered and from which such data are provided to the
NEPOOL GIS.

Lifecycle Greenhouse Gas Emissions.  The aggregate quantity of greenhouse gas emissions,
including direct emissions and significant indirect emissions such as significant emissions from
land use changes, and temporal changes in forest carbon sequestration and emissions resulting
from biomass harvests, regrowth, and avoided decomposition as determined by the Department
in consultation with the MassDEP and the Executive Office, related to the full fuel lifecycle,
including all stages of fuel and feedstock production and distribution, from feedstock generation
or extraction through the distribution and delivery of the finished fuel to the ultimate consumer,
where the mass values for all greenhouse gases are adjusted to account for their relative global
warming potential.

Low Impact Hydropower Institute (LIHI).  A non-profit 501(c)(3) organization located in
Portland, Maine, whose stated purpose is to reduce the impacts of hydropower generation
through the certification of hydropower projects that have avoided or reduced their
environmental impacts pursuant to the Low Impact Hydropower Institute's criteria. 

Manufactured Biomass Fuel.  A biomass fuel that is prepared, other than by means of fuel
drying, through a fuel processing facility that is separate from a Generation Unit and that utilizes
Eligible Biomass Woody Fuel for production.  Examples include, but are not limited to, the
mechanical production of wood pellets or bio-dust, and the refinement of bio-oil through
pyrolysis.

Marine or Hydrokinetic Energy.  Electrical energy derived from waves, tides and currents in
oceans, estuaries and tidal areas; free-flowing water in rivers, lakes, streams, and human-made
channels, provided that such water is not diverted, impounded, or dammed; or differentials in
ocean temperature, called ocean thermal energy conversion.

Massachusetts Clean Energy Technology Center (MassCEC).  The center established in
M.G.L. c. 23J, § 2. 

Massachusetts Renewable Energy Trust.  The Trust under M.G.L. c. 23J, § 9, which administers
renewable energy programs for the Commonwealth.

MassDEP.  The Massachusetts Department of Environmental Protection established by
M.G.L. c. 21A, § 7.
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Megawatt-hour (MWh).  A unit of electrical energy or work equivalent to one million watts of
power operating for one hour.

Merchantable Bio-products.  Products that are refined from a biomass fuel by a bio-refinery
project in which the Generation Unit is integral.  Products include but are not limited to
merchantable chemicals such as additives, lubricants, or specialty chemicals, and other products
which can be permanently sequestered for carbon reductions. 

NEPOOL GIS.  The NEPOOL Generation Information System, which includes a generation
information database and certificate system, operated by the New England Power Pool
(NEPOOL), its designee or successor entity, that accounts for Generation Attributes of electrical
energy consumed and generated within, imported into, or exported from the ISO-NE Control
Area.  

NERC Tag.  A document that identifies an electrical energy interchange transaction and its
associated participants, assigned in accordance with rules set forth by the North American
Electric Reliability Corporation, a non-profit corporation granted by the Federal Energy Regula-
tory Commission (FERC) the legal authority to enforce mandatory reliability standards for the
U.S. bulk power system, subject to FERC oversight.

Non-intermittent Generation Unit.  A Generation Unit having a capacity factor of 50% or greater,
as determined by the Department.

Off-grid Generation.  The electrical energy produced by a Generation Unit that is not connected
to a utility transmission or distribution system.

Operator.  Any person or entity that has charge or control of a Generation Unit subject to
225 CMR 14.00, including without limitation a duly authorized agent or lessee of the Owner, or
a duly authorized independent contractor.

Owner.  Any person or entity that, alone or in conjunction with others, has legal ownership, a
leasehold interest, or effective control over the real property or property interest upon which a
Generation Unit is located, or the airspace above said real property, including without limitation
a duly authorized agent of the Owner.  For the purposes of 225 CMR 14.02, Owner does not
mean a person or entity holding legal title or security interest solely for the purpose of providing
financing.

Percent Under-compliance.  The difference, if positive, between 50% and the reported lifecycle
greenhouse gas emissions over 20 years as reported in a Biomass Unit Annual Compliance
Report by an RPS Class I Renewable Generation Unit that utilizes Eligible Biomass Woody
Fuel, as provided in 225 CMR 14.05(8)(d).

Power Conversion Technology.  The design, process, and equipment by which an energy
resource is converted into useful energy, as specified in Guidelines.

Relevant Hydroelectric Agency.  A federal, state or provincial agency with oversight over fish
and wildlife, water quality, river flows, fish passage and protection, mitigation and enhancement
opportunities, related to a hydroelectric facility located in the Impacted Watershed or that
impacts downstream or upstream passage of fish and wildlife.

Renewable Generation.  The electrical energy output of a Renewable Generation Unit.

Renewable Generation Attribute.  The Generation Attribute of the electrical energy output of a
specific Generation Unit that derives from the Unit's production of Renewable Generation.

Renewable Generation Unit.  A Generation Unit that uses an Eligible RPS Class I Renewable
Fuel, Hydroelectric Energy, waste-to-energy that is a component of conventional municipal solid
waste plant technology in commercial use, or any of the fuels, energy resources or technologies
set forth in 225 CMR 14.05(1)(a).
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Retail Electricity Product.  An electrical energy offering that is distinguished by its Generation
Attributes and that is offered for sale by a Retail Electricity Supplier to End-use Customers.

Retail Electricity Supplier.  A person or entity that sells electrical energy to End-use Customers
in Massachusetts, including but not limited to electric utility distribution companies supplying
basic service or any successor service to End-use Customers.  A Municipal Lighting Plant shall
be considered a Retail Electricity Supplier; however, it shall be exempt from the obligations of
a Retail Electricity Supplier under 225 CMR 14.00 so long as and insofar as it is exempt from
the requirements to allow competitive choice of generation supply pursuant to M.G.L. c. 164,
§ 47A.

RPS Class I Renewable Generation.  The electrical energy output excluding any electrical energy
utilized for parasitic load of a RPS Class I Renewable Generation Unit, or that portion of the
electrical energy output excluding any electrical energy utilized for parasitic load of an RPS
Class I Renewable Generation Unit that qualifies under:

(a)   the Special Provisions for Incremental Generating Capacity, pursuant to 225 CMR
14.05(2) issued on or after January 1, 2009;
(b)   a Vintage Waiver, pursuant to 225 CMR 14.05(2) issued before January 1, 2009;
(c)   a Co-firing and Blended Fuel Waiver, pursuant to 225 CMR 14.05(3);
(d)   the Special Provisions for a Generation Unit Located in a Control Area Adjacent to the
ISO-NE Control Area, pursuant to 225 CMR 14.05(5); or
(e)   any other applicable provision of 225 CMR 14.00.

RPS Class I Renewable Generation Attribute (Attribute).  The Generation Attribute of the
electrical energy output of a specific RPS Class I Renewable Generation Unit that derives from
the Unit's production of RPS Class I Renewable Generation. 

RPS Class I Renewable Generation Unit.  A Generation Unit or Aggregation that has received
a Statement of Qualification from the Department, including a Generation Unit or Aggregation
termed a New Renewable Generation Unit in a Statement of Qualification issued by the
Department pursuant to 225 CMR 14.00 before January 1, 2009, but does not include Solar
Carve-out Renewable Generation Units.

Solar Carve-out Renewable Generation.  The electrical output of a Solar Carve-out Renewable
Generation Unit that qualifies for the Massachusetts Solar Carve-out excluding any electrical
energy utilized for parasitic load. 

Solar Carve-out Renewable Generation Attribute.  The Generation Attribute of the electrical
energy output of a specific Solar Carve-out Renewable Generation Unit that derives from the
Unit's production of Solar Carve-out Renewable Generation. 

Solar Carve-out Renewable Generation Unit.  A Generation Unit or Aggregation that has
received a Statement of Qualification from the Department that specifies its qualification for
participation in the Solar Carve-out under 225 CMR 14.05(4).

Statement of Qualification.  A written document from the Department that qualifies a Generation
Unit or Aggregation as an RPS Class I Qualified Generation Unit or a Solar Carve-out
Renewable Generation Unit, or that qualifies a portion of the annual electrical energy output of
a Generation Unit or Aggregation as RPS Class I Renewable Generation.

Useful Thermal Energy.  Energy:
(a)   in the form of direct heat, steam, hot water, or other thermal form that is used in
production and beneficial measures for heating, cooling, humidity control, process use, or
other valid thermal end use energy requirements; and
(b)   for which fuel or electricity would otherwise be consumed.
Thermal energy used for the purpose of drying or refining biomass fuel shall not be

considered Useful Thermal Energy.
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Valid Air Permit.  Within the United States, a current and effective authorization, license,
certificate, or like approval to construct and/or operate a source of air pollution, issued or
required by the regulatory agency designated in the applicable State Implementation Plan to issue
permits under the Clean Air Act, 42 U.S.C. §§ 7401, et seq.  In jurisdictions outside of the
United States, it shall be a document demonstrating an equivalent authorization.

Vintage Generation.  The electrical energy output of a Vintage Generation Unit during the period
of the Unit's Historical Generation Rate.

Vintage Generation Unit.  A Generation Unit that meets the requirements of 225 CMR 14.05(1),
that has a Commercial Operation Date of December 31, 1997, or earlier, and for which the
Department issued a Statement of Qualification under the Vintage Waiver provision in 225 CMR
14.05(2) before January 1, 2009.

14.03:   Administration

225 CMR 14.00 shall be administered by the Department.

14.04:   Applicability

225 CMR 14.00 applies to Retail Electricity Suppliers and to the Owners or Operators of
RPS Class I Renewable Generation Units and Solar Carve-out Renewable Generation Units.

14.05:   Eligibility Criteria for RPS Class I and Solar Carve-out Renewable Generation Units

(1)   Eligibility Criteria.  A Generation Unit may qualify as an RPS Class I Renewable
Generation Unit or a Solar Carve-out Renewable Generation Unit subject to the limitations in
225 CMR 14.05.

(a)   Fuels, Energy Resources and Technologies.  The Generation Unit shall use one or more
of the fuels, energy resources and/or technologies listed in 225 CMR 14.05(1)(a)1. through
9.

1.   Solar photovoltaic or solar thermal electric energy.
2.   Wind energy.
3.   Ocean thermal, wave or tidal energy.
4.   Fuel cells using an Eligible RPS Class I Renewable Fuel.
5.   Landfill methane gas, provided that such gas is either conveyed directly to the
Generation Unit without the use of facilities used as common carriers of natural gas, or
transported to a Generation Unit within the ISO-NE Control Area or an adjacent Control
Area via a common carrier of natural gas, in which instance the gas would be subject to
the following provisions:

a.   the gas is produced entirely within the ISO-NE Control Area or an adjacent
Control Area;
b.   documentation is provided, satisfactory to the Department,  regarding the gas
transportation and related contracts; and 
c.   demonstration is provided, satisfactory to the Department, that the gas can be
physically delivered to the Generation Unit.

6.   Hydroelectric.  An Generation Unit that uses Hydroelectric Energy may qualify as an
RPS Class I Generation Unit, subject to the limitations in 225 CMR 14.05(1)(a)6.

a.   The Unit has a nameplate capacity up to 30 megawatts, or increased capacity
installed or efficiency improvements implemented after December 31, 1997, the
aggregate of which increased capacity or efficiency improvements does not exceed
30 megawatts.
b.   The Unit does not involve any dam or water diversion structure constructed after
December 31, 1997, or pumped storage of water. 
c.   The Unit does not generate Marine or Hydrokinetic Energy.
d.   The Unit meets appropriate and site-specific standards that address adequate and
healthy river flows, water quality standards, fish passage and protection measures and
mitigation and enhancement opportunities in the impacted watershed, as determined
by the Department in consultation with Relevant Hydroelectric Agencies.  The Unit
shall demonstrate compliance with such standards by submitting the documentation
required in either 225 CMR 14.05(1)(a)6.d.i or ii.
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i.   LIHI Certification of the Unit; except that in either of the two circumstances
provided in 225 CMR 14.05(1)(a)6.d.i, the Department may request further
information from the applicant and the Relevant Hydroelectric Agencies as part
of its review of the applicant's Statement of Qualification Application.  The
Department shall notify the applicant of any such input from a Relevant
Hydroelectric Agency not later than 30 days after receiving such input and shall
provide the applicant an opportunity to respond to the Department not later than
30 days after the applicant's receipt of such notice from the Department.

A.   If a Relevant Hydroelectric Agency identified an environmental concern
and a proposed remedy to LIHI during the LIHI certification process, and
such concern was not addressed in the LIHI certification to the satisfaction
of the Agency, and the Agency consulted with the Owner or Operator of the
Unit; or
B.   If, between issuance of the LIHI certification and the Department's
determination of the Unit's eligibility, a Relevant Hydroelectric Agency
submits to the Department evidence of a significant environmental problem
not previously known by such Agency, after consulting with the Owner or
Operator of the Unit.

ii.   A denial of certification from LIHI specifying the reasons the certification
was denied and the applicant's proposed rationale for why the project should
nevertheless receive a Statement of Qualification. In this instance, the
Department shall notify and seek input from the Relevant Hydroelectric
Agencies, which shall have 30 days from the date of their receipt of such
notification to provide feedback to the Department.  The Owner or Operator of
the Unit shall be notified of any such input and shall have 30 days from receipt
of such notice to respond to the satisfaction of the Department as to why its
Application should be approved.  The Department thereafter shall make finding
of whether the Unit meets appropriate environmental safeguards despite the lack
of LIHI certification.

e.   The Owner or Operator of the Unit must serve notice to all Relevant
Hydroelectric Agencies of its application for LIHI certification.  The Owner or
Operator of the Unit must serve notice to all Relevant Hydroelectric Agencies, and
provide opportunity for comment within 30 days of such notice, with regard to its
submission of a Statement of Qualification Application.  Notice of such service must
be provided to the Department.
f.   If LIHI fails to act to certify or deny certification within 180 days from the date
of submission of the Unit's application to LIHI, the Owner or Operator shall file
notice of such event with the Department.  The Department shall review the federal,
state or provincial permits for the Unit and any submissions to LIHI by Relevant
Hydroelectric Agencies, and shall make a final determination as to whether the Unit
meets environmental standards specified in 225 CMR 14.05(1)(a)6.d.  
g.   If LIHI is unable to review for certification a Unit that is located in a Control
Area adjacent to the ISO-NE Control Area and outside the United States of America,
the Owner or Operator of such Unit may petition the Department for certification
using the LIHI standards by an independent third party acceptable to the Department.

7.   Low-emission, Advanced Biomass Power Conversion Technologies Using an
Eligible Biomass Fuel.  A Generation Unit may qualify as an RPS Class I Renewable
Generation Unit, provided it uses an Eligible Biomass Fuel, subject to the limitations in
225 CMR 14.05(1)(a)7. 

a.   The Department shall set forth in Guidelines low-emission eligibility criteria
which will become effective on their date of issuance.  Any emission eligibility
criteria in subsequently revised Guidelines shall become effective 24 months from
their date of issuance. 
b.   A Generation Unit with a Commercial Operation Date after December 31, 1997,
that is required to obtain an air permit in its jurisdiction, must possess a Valid Air
Permit and must demonstrate to the satisfaction of the Department that the emission
rates of the Unit do not exceed limits set forth in the Guidelines that are applicable
for the date on which the Department receives the Unit's Statement of Qualification
Application.
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c.   A Generation Unit with a Vintage Waiver that is required to obtain an air permit
in its jurisdiction must possess a Valid Air Permit and must demonstrate to the
satisfaction of the Department that the emission rates of the Unit do not exceed limits
set forth in the Guidelines that are applicable for the date on which the Department
receives the Unit's Statement of Qualification Application.
d.   A Generation Unit that is not required to obtain an air permit in its jurisdiction
must demonstrate to the satisfaction of the Department that its emissions are
consistent with criteria set forth in the Guidelines that are applicable for the date on
which the Department receives the Unit's Statement of Qualification Application.
e.   In the case of a Generation Unit for whose size, type, or fuel the Guidelines do
not provide applicable emission limits, the Department will determine appropriate
limits in consultation with the MassDEP.
f.   A Generation Unit, that uses an Eligible Biomass Woody Fuel, Co-mingled
Biomass Woody Fuel, or a Manufactured Biomass Fuel, must provide to the
Department as part of their Statement of Qualification Application the following
items.

i.   A fuel supply plan indicating the anticipated fuel types, sources, and amounts.
 Not later than January 1 , the Unit shall provide on an annual basis a report ofst

the anticipated fuel supply for that Compliance Year.
ii.   A design and operational plan that demonstrates that the Unit will achieve an
Overall Efficiency, as calculated in 225 CMR 14.05(8)(c)2. through 4., of at least
50% on a quarterly basis, or 40% on a quarterly basis for Advancement of
Biomass Conversion Generation Units.
iii.   An analysis of net Lifecycle Greenhouse Gas Emissions, that demonstrates,
to the satisfaction of the Department, that such emissions, over a 20 year life
cycle, yield at least a 50% reduction of greenhouse gas emissions per unit of
useful energy relative to the Lifecycle Greenhouse Gas Emissions from the
aggregate use of  the operation of a new combined cycle natural gas electric
generating facility using the most efficient commercially available technology as
of the date of the Statement of Qualification Application for the portion of
electricity delivered by the Generation Unit and, if applicable, the operation of
the fossil fuel fired thermal energy unit being displaced, or in the case of new
Useful Thermal Energy, a gas-fired thermal energy unit using the most efficient
commercially available technology as of the date of Statement of Qualification
Application for the portion of the Useful Thermal Energy delivered by the
Generation Unit.  The Department shall provide in the Overall Efficiency and
Greenhouse Gas Analysis Guideline as part of the Statement of Qualification
Application a standard analytical methodology to meet this requirement,
including a full accounting of greenhouse gas emissions associated with any fuel
processing.

g.   In the case of a Generation Unit that uses anaerobic digester gas or another biogas
that is an Eligible Biomass Fuel, such gas may be either conveyed directly to the
Generation Unit without the use of facilities used as common carriers of natural gas,
or transported to a Generation Unit within the ISO-NE Control Area or an adjacent
Control Area via a common carrier of natural gas, in which instance the gas would
be subject to the following provisions:

i.   the gas is produced entirely within the ISO-NE Control Area or an adjacent
Control Area;
ii.   documentation is provided, satisfactory to the Department,  regarding the gas
transportation and related contracts; and 
iii.   demonstration is provided, satisfactory to the Department, that the gas can
be physically delivered to the Generation Unit.

8.   Marine or hydrokinetic energy.
9.   Geothermal energy.

(b)   Commercial Operation Date.  The Commercial Operation Date shall be after
December 31, 1997, unless the Generation Unit received a Statement of Qualification with
a Vintage Waiver prior to January 1, 2009.  In the case of a Solar Carve-out Renewable
Generation Unit, the Commercial Operation Date shall be after December 31, 2007.
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(c)   Metering.  The electrical energy output from a Generation Unit shall be verified by the
ISO-NE or by an independent verification system or person participating in the NEPOOL
GIS accounting system as an independent Third Party Meter Reader, as defined in Rule 2.5(j)
of the NEPOOL GIS Operating Rules, or any successor rule, and approved by the
Department. 
(d)   Location.  The Generation Unit location is subject to the limitations in 225 CMR
14.05(1)(d). 

1.   Off-grid Generation.  If the Generation Unit produces Off-grid Generation, such Unit
must be located in Massachusetts.
2.   Behind-the-meter Generation.  If the Generation Unit is wired to the electrical system
on the End-use Customer's side of a retail electric meter, such Unit must be located
within the ISO-NE Control Area.

(e)   Capacity Obligation.  The Generation Unit's generating capacity is subject to the
obligations in CMR 14.05(1)(e).

1.   The amount of the generation capacity of the Generation Unit whose electrical energy
output is claimed as RPS Class I Renewable Generation or Solar Carve-out Renewable
Generation shall not be committed to any Control Area other than the ISO-NE Control
Area unless such Generation Unit has entered into a Capacity Obligation in another
Control Area before the start of the first available compliance year for the ISO-NE
Forward Capacity Market, in which case 225 CMR 14.05(1)(e) shall apply upon the
expiration of that Capacity Obligation.  However,  if the Generation Unit executed a
contract for the sale of RPS Class I Renewable Generation Attributes or RPS Class I
Renewable Generation, or both, before January 1, 2009, for a term of at least two years,
the contract price of which relied on the receipt of capacity payments from a Control
Area adjacent to the ISO-NE Control Area, and the Generation Unit can demonstrate
such reliance to the satisfaction of the Department, 225 CMR 14.05(1)(e)1. shall not take
effect for that Generation Unit until the expiration of that contract.
2.   The Generation Unit Owner or Operator of a Non-intermittent Generation Unit shall
commit to the ISO-NE Control Area the amount of the capacity of that Unit claimed as
RPS Class I Renewable Generation or Solar Carve-out Renewable Generation by
submitting by the applicable deadline a show of intent for the ISO-NE Forward Capacity
Auction that is the earliest available for the Unit after the Owner or Operator has
submitted a Statement of Qualification Application unless the Owner or Operator can
provide to the Department documentation of its prior commitment to the ISO-NE Control
Area of such capacity.  The Owner or Operator of any Unit that cannot demonstrate such
prior commitment must also clear the Forward Capacity Auction for which it has
qualified, even if it must participate as a price taker.  The requirements of 225 CMR
14.05(1)(e) do not apply to Generation Units for which the Department has received an
administratively complete Statement of Qualification Application prior to July 2, 2008.
3.   An RPS Class I Renewable Generation Unit or Solar Carve-out Renewable
Generation Unit that was deemed unqualified by the ISO-NE for participation in the
ISO-NE Forward Capacity Market for technical reasons may commit capacity to another
Control Area and may receive GIS Certificates for the energy sold into the ISO-NE
Control Area, subject to a determination by the Department.
4.   An RPS Class I Renewable Generation Unit or a Solar Carve-out Renewable
Generation Unit that has registered with the relevant distribution company as a net
metering facility pursuant to 220 CMR 18.00:  Net Metering, shall be exempt from the
capacity obligation under 225 CMR 14.05(1)(e) while the facility is net metering. 

(2)   Special Provisions for Incremental Generation.  An increase in electrical energy output of
a Generation Unit with a Commercial Operation Date on or before December 31, 1997, may
qualify as RPS Class I Renewable Generation, subject to the limitations in CMR 14.05(2).

(a)   The Generation Unit must meet the eligibility requirements of 225 CMR 14.05 with the
exception of 225 CMR 14.05(1)(b). 

 (b)   The portion of the total electrical energy output of the Generation Unit that qualifies as
RPS Class I Renewable Generation in a given calendar year shall be the portion attributable
to incremental new generating capacity or efficiency improvements installed or implemented
after December 31, 1997, using equipment that was not utilized in any Renewable
Generation Unit within the ISO-NE Control Area or within Control Areas adjacent thereto
on or before December 31, 1997.
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(c)   The portion of the electrical energy output of a Generation Unit that does not qualify as
RPS Class I Renewable Generation under the provisions of 225 CMR 14.05(2)(c) or under
a Statement of Qualification granted to a Vintage Generation Unit prior to January 1, 2009,
may qualify as RPS Class II Renewable Generation if it applies for and meets the eligibility
standards of the RPS Class II Regulations set forth in 225 CMR 15.00:  Renewable Energy
Portfolio Standard – Class II.
(d)   The portion of electrical energy output of a Generation Unit that replaces the output of
an RPS Class I Renewable Generation Unit qualified under 225 CMR 14.05(1)(a)5. at the
same location, or proximate thereto, and utilizes the fuel resource of that location, shall not
be qualified as Incremental Generation, unless a Unit meets the requirements of 225 CMR
14.05(7)(d).

(3)   Co-firing and Blended Fuel Waiver.  All or a portion of the electrical energy output of a
Generation Unit that uses ineligible fuel in conjunction with an Eligible RPS Class I Renewable
Fuel, whether by co-firing such fuels or by using a Blended Fuel, may qualify as RPS Class I
Renewable Generation provided the Generation Unit meets the eligibility requirements of
225 CMR 14.05, subject to the limitations in 225 CMR 14.05(3). 

(a)   The portion of the total electrical energy output that qualifies as RPS Class I Renewable
Generation in a given time period shall be equal to the ratio of the net heat content of the
Eligible RPS Class I Renewable Fuel consumed to the net heat content of all fuel consumed
in that time period.
(b)   If using a Co-mingled Biomass Woody Fuel, such fuel shall be considered an ineligible
fuel unless such fuel is accompanied by Biomass Fuel Certificates as provided in 225 CMR
14.05(8)(a)2.b.
(c)   If using a Blended Fuel of which the eligible portion is an Eligible Biomass Fuel or if
co-firing an ineligible fuel with an Eligible Biomass Fuel, the entire Generation Unit must
meet the requirements of an advanced biomass Power Conversion Technology as set forth
in 225 CMR 14.05(1)(a)7.
(d)   If using an Eligible Biomass Fuel, the Generation Unit must demonstrate to the
satisfaction of the Department that the emission rates for the entire Generation Unit are
consistent with rates prescribed by the MassDEP for comparably fueled Generation Units in
the Commonwealth.  The Department may require the Generation Unit Owner or Operator
to retain at its own expense a third-party consultant deemed satisfactory to the Department,
to provide the Department and the MassDEP with assistance in this determination.
(e)   The Generation Unit must provide with its Statement of Qualification Application a fuel
supply plan that specifies each and every fuel that it intends to use, in what relative
proportions either in co-firing or in a Blended Fuel, and with what individual input heat
values.  Such plan shall include the procedures by which the Unit will document to the
satisfaction of the Department its compliance with the plan.
(f)   The provisions of 225 CMR 14.05(3) shall not apply to the incidental use of ineligible
fuels for the purpose of cold starting a Generation Unit that otherwise exclusively uses an
Eligible RPS Class I Renewable Fuel.

(4)   Special Provisions for a Solar Carve-out Generation Unit.
(a)   The Solar Carve-out Renewable Generation Unit must use solar photovoltaic
technology, be used on-site, located in the Commonwealth of Massachusetts, and be
interconnected with the electric grid.  On-site use includes any new or existing load located
at the site of the Unit including any parasitic load that may result from the installation of the
Unit, and that is wired to receive a portion of the electrical energy output from the Unit
before the balance of such output passes through the Unit's metered interconnection onto the
electric grid.  The maximum capacity of a Unit shall be 6 MW, as measured on a nameplate
capacity basis in direct current and shall be determined based on the total capacity located
on a single parcel of land.  For any parcel of land for which a Solar Carve-out Generation
Unit has submitted a Statement of Qualification Application, if its current boundaries are the
result of a subdivision recorded after January 1, 2010, the Owner or Operator shall make a
demonstration to the Department that the subdivision was not for the purpose of eligibility
in the Solar Carve-out Program.  If the Department is not satisfied by such showing, the 6
MW limit shall apply to the metes and bounds of the parcel as recorded prior to the
subdivision.  Any subsequent additional solar photovoltaic Units that would result in excess
of 6 MW of capacity installed on the same parcel of land and meeting all other requirements
under 225 CMR 14.00 may qualify only for RPS Class I Renewable Generation Attributes.
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(b)   If the construction and installation of a Unit was funded through a program administered
prior to January 1, 2010, by the Massachusetts Renewable Energy Trust, or if the Unit was
funded substantially from American Recovery and Reinvestment Act, P.L. 111-5 (ARRA)
for the installation of that Unit, the Unit shall not be eligible to participate in the Solar
Carve-out. Substantial shall mean for this purpose more than 67% of total installed cost.
Notwithstanding 225 CMR 14.05(4)(b), if the substantial funding that a Unit receives is from
a payment in lieu of tax credit under § 1603 of ARRA, the Unit shall be eligible for Solar
Carve-out Renewable Generation Attributes.
(c)   Any entity that owns Solar Carve-out Renewable Attributes is eligible to make deposits
into the Solar Credit Clearinghouse Auction provided the Attributes deposited into the
Auction were generated during the Opt-in Term specified in the Statement of Qualification
of the Unit.  The Department or its agent shall maintain an account, known as Solar Credit
Clearinghouse Auction Account on the NEPOOL GIS into which Solar Carve-iut Renewable
Generation Attributes may be deposited.  The Solar Credit Clearinghouse Auction Account
shall be available for deposit of Attributes only from May 16  to June 15 .  th th

(d)   An entity that opts to deposit Solar Carve-out Renewable Attributes into the Solar Credit
Clearinghouse Auction Account shall be assessed, at the completion of the auction, a usage
fee of 5% of the auction price for each such Attribute deposited into Solar Credit
Clearinghouse Auction Account.  This usage fee shall be deposited into the Alternative
Compliance Payment fund under 225 CMR 14.08(3).  This usage fee will not apply to
Attributes that remain unsold following the final round of the Solar Credit Clearinghouse
Auction as provided in 225 CMR 14.05(4)(i).
(e)   Those Attributes deposited into Solar Credit Clearinghouse Auction Account shall then
be retired and reissued by NEPOOL GIS as Re-minted Auction Account Attributes.  These
Attributes shall be eligible in either of the two subsequent Compliance Years from the year
in which they were generated to meet obligations under the Massachusetts Solar Carve-out
Minimum Standard.  The Department or its agent shall conduct an auction for those
Attributes.  Any entity wishing to purchase Re-minted Auction Account Attributes may
participate and enter a bid.  Each bid shall be for the number of Re-minted Auction Account
Attributes that the bidder wishes to purchase at a fixed price of $300 per Re-minted Auction
Account Attribute.
(f)   The Solar Credit Clearinghouse Auction shall be held not later than July 31 .  If thest

Auction clears, meaning that the total number of Re-minted Auction Account Attributes bid
for in the auction was equal to or more than the number of Solar Carve-out Renewable
Attributes deposited, then the total amount of deposited Attributes will be distributed to the
bidders in a pro-rated manner such that each bidder receives the same percentage of their bid
volume.  If the auction does not clear, meaning that the total number of Re-minted Auction
Account Attributes bid for in the auction was less than the number of Solar Carve-out
Renewable Attributes deposited, the Department or its agent shall void the auction.
(g)   If the auction under 225 CMR 14.05(4)(f) does not clear, the Department shall conduct
a new auction within three Business Days, in which any Attributes purchased shall be eligible
in any of the three subsequent Compliance Years from the year in which they were generated
to meet obligations under the Massachusetts Solar Carve-out Minimum Standard.  If the
auction does not clear, the Department or its agent shall void the auction.
(h)   If the auction under 225 CMR 14.05(4)(g) does not clear, the Department or its agent
shall conduct another auction within three Business Days, at which point the Attributes shall
be eligible in any of the three subsequent Compliance Years from the year in which they
were generated to meet obligations under the Massachusetts Solar Carve-out Minimum
Standard.  Prior to this Auction, the Department shall also re-calculate the Massachusetts
Solar Carve-out Minimum Standard under 225 CMR 14.07(2)(h).
(i)   If the auction under 225 CMR 14.05(4)(h) does not clear, the Re-minted Auction
Account Attributes deposited in the Solar Credit Clearinghouse Auction Account shall be
allocated to the bidders in a pro-rated manner so that an equal percentage of Re-minted
Auction Account Attributes are allocated from each Generation Unit that deposited Solar
Carve-out Renewable Attributes.  The remaining Re-minted Auction Account Attributes
shall be returned to the entity that made the deposit.  These Attributes shall be eligible in any
of the three subsequent Compliance Years from the year in which they were generated to
meet obligations under the Massachusetts Solar Carve-out Minimum Standard.
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(j)   Re-minted Auction Account Attributes may not be placed into the Solar Credit
Clearinghouse Auction Account in subsequent years.
(k)   When 400 MW of Solar Carve-out Renewable Generation Units have been installed, the
Department shall announce that this threshold has been reached and shall not accept any new
Statement of Qualification Applications for the Solar Carve-out Program under 225 CMR
14.05(4).  Such Units are still eligible to apply as RPS Class I Renewable Generation Units.
(l)    The Department shall provide a Guideline outlining the process for providing Assurance
of Qualification or queuing position to Solar Carve-out Renewable Generation Units as
outlined in 225 CMR 14.04(4)(m).  The Guideline will consider accommodations for small
generation units and provide a queuing system for units awaiting an Assurance of
Qualification.  
(m)   The Department shall grant an Assurance of Qualification or queuing position to all
Solar Carve-out Renewable Generation Units, as provided in 225 CMR 14.04(4)(l), that
provide evidence of the following in lieu of having been granted the approval to interconnect
to the grid by their local distribution company:

1.   an executed Interconnection Service Agreement, as tendered by the distribution
company;
2.   adequate site control (a sufficient interest in real estate or other contractual right to
construct the Unit at the location specified in the Interconnection Service Agreement);
and
3.   all necessary governmental permits and approvals to construct the Unit with the
exception of ministerial permits, such as a building permit, and notwithstanding any
pending legal challenge(s) to one or more permits or approvals.

(5)   Special Provisions for a Generation Unit Located in a Control Area Adjacent to the ISO-NE
Control Area.  The portion of the total electrical energy output of an RPS Class I Renewable
Generation Unit located in a Control Area adjacent to the ISO-NE Control Area that qualifies
as RPS Class I Renewable Generation shall meet the requirements in Rule 2.7(c) and all other
relevant sections of the NEPOOL GIS Operating Rules, and the requirements in 225 CMR
14.05(5). 

(a)   The Generation Unit Owner or Operator shall provide documentation, satisfactory to the
Department, of a contract or other legally enforceable obligation(s) (Legal Obligation) that
is executed between the Generation Unit Owner or Operator and an electrical energy
purchaser located in the ISO-NE Control Area for delivery of the Unit's electrical energy to
the ISO-NE Control Area.  Such documentation shall include provisions for obtaining
associated transmission rights for delivery of the Unit's electrical energy from the Unit to the
ISO-NE Control Area.  The Generation Unit Owner or Operator shall pay for evaluation and
verification of the provisions of such documentation by an independent party that is engaged
or approved by the Department.
(b)   The Generation Unit Owner or Operator shall provide documentation, satisfactory to the
Department, that:

1.   the electrical energy delivered pursuant to the Legal Obligation was settled in the
ISO-NE Settlement Market System;
2.   the Generation Unit produced, during each hour of the applicable month, the amount
of MWhs claimed, as verified by the NEPOOL GIS administrator; if the originating
Control Area employs a Generation Information System that is comparable to the
NEPOOL GIS, information from that system may be used to support such
documentation;
3.   the electrical energy delivered under the Legal Obligation received a NERC Tag
confirming transmission from the adjacent Control Area to the ISO-NE Control Area;
and
4.   the RPS Class I Renewable Generation Attributes have not otherwise been, nor will
be, sold, retired, claimed, used or represented as part of electrical energy output or sales,
or used to satisfy obligations in jurisdictions other than Massachusetts.

(c)   The Generation Unit Owner or Operator must provide an attestation in a form to be
provided by the Department that it will not itself or through any affiliate or other contracted
party, engage in the process of importing RPS Class I Renewable Generation into the
ISO-NE Control Area for the creation of RPS Class I Renewable GIS Certificates, and then
exporting that energy or a similar quantity of other energy out of the ISO-NE Control Area
during the same hour. 
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(d)   The quantity of electrical energy output from an RPS Class I Renewable Generation
Unit outside the ISO-NE Control Area that can qualify as RPS Class I Renewable Generation
at the NEPOOL GIS during each hour is limited to the lesser of the RPS Class I Renewable
Generation actually produced by the Unit or the RPS Class I Renewable Generation actually
scheduled and delivered into the ISO-NE Control Area.

(6)   Special Provisions for Aggregations.  An Aggregation of Generation Units that are located
behind the customer meter or that are Off-grid Generation Units, each of which could independ-
ently meet the relevant requirements of 225 CMR 14.05, may receive a single Statement of
Qualification and be treated as a single RPS Class I or Solar Carve-out Renewable Generation
Unit under the criteria and procedures in 225 CMR 14.05(6). 

(a)   Each Generation Unit in such Aggregation must be located within the same state and use
the same fuel, energy resource and technology as all other Units in the Aggregation.  In the
instance of an Aggregation that includes a Solar Carve-out Renewable Generation Unit, the
Aggregation shall only include Units that are eligible for the Solar Carve-out under 225 CMR
14.05(4).
(b)   Each of the Owners or Operators of Generation Units within the Aggregation must enter
into an agreement with a person or entity that serves as the Authorized Agent for the
Aggregation in all dealings with the Department and with the NEPOOL GIS, and such
agreement must include procedures by which the electrical energy output of each Unit shall
be monitored and reported to the NEPOOL GIS.
(c)   The Authorized Agent of the Aggregation must establish and maintain a Generator
account at the NEPOOL GIS under the NEPOOL GIS Operating Rules, including all
provisions for Non-NEPOOL Generator Representatives, as that term is defined in Rule
2.1(a)(vi).
(d)   The electrical energy output of each of the Generation Units in the Aggregation must
be individually monitored and recorded, and it must be reported to the NEPOOL GIS, by an
independent Third Party Meter Reader as defined in Rule 2.5(j) of the NEPOOL GIS
Operating Rules, and approved by the Department.

(7)   Special Provisions for Relocated, Repowered, and Replacement Generation Units.  The
Department may provide a Statement of Qualification to a Generation Unit that meets one of the
following categories and criteria, as well as all other relevant provisions of 225 CMR 14.05:

(a)   Relocated RPS Class I Renewable Generation Unit.  A Generation Unit whose Power
Conversion Technology was used on or before December 31, 1997, to generate electrical
energy outside of both the ISO-NE Control Area and Control Areas adjacent thereto, and that
is relocated into one of said Control Areas after December 31, 1997, provided that any
components of the Power Conversion Technology that were not used outside of said Control
Areas were first used in a Generation Unit after December 31, 1997.  
(b)   Repowered RPS Class I Renewable Generation Unit.  A Generation Unit that did not
utilize an Eligible RPS Class I Renewable Fuel at any time on or before December 31, 1997.

 (c)   Replacement RPS Class I Renewable Generation Unit.  A Generation Unit that replaces
a mothballed or decommissioned Generation Unit that had operated on the same site on or
before December 31, 1997, subject to the following limitations:  

1.   The entire Power Conversion Technology of the existing Unit is replaced with
equipment manufactured after December 31, 1997; and 
2.   The existing Unit has not been in commercial operation for at least five years prior
to submission of the Statement of Qualification Application.

(d)   Replacement Generation Unit for Vintage Generation Unit Destroyed or Subject of
Government Taking.  All of the electrical output of a Generation Unit that replaces the output
of an RPS Class I Vintage Generation Unit originally qualified as New Renewable Genera-
tion under 225 CMR 14.05(1)(a)5. at the same location, or proximate thereto, and utilizes
the fuel resource of that location, may qualify as RPS Class I Renewable Generation without
a Historical Generation Rate if the Owner or Operator can demonstrate to the satisfaction of
the Department that the Unit has been has been rendered functionally or financially
inoperable by (A) an act of God, (B) an act of war, (C) an act of terrorism or (D) an act of
eminent domain.
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(e)   Relocated or Replacement Solar Carve-out Renewable Generation Units.
1.   Relocated Solar Carve-out Renewable Generation Unit.  A solar photovoltaic
Generation Unit whose Power Conversion Technology was used on or before
December 31, 2007, to generate electrical energy outside of the Commonwealth of
Massachusetts, and that is relocated into the Commonwealth after December 31, 2007
provided that any components of the Power Conversion Technology that were not used
outside of the Commonwealth were first used in a Generation Unit after December 31,
2007.
2.   Replacement Solar Carve-out Renewable Generation Unit. A solar photovoltaic
Generation Unit that replaces a mothballed or decommissioned solar photovoltaic
Generation Unit that had operated on the same site on or before December 31, 2007,
subject to the following limitations:

a.   The entire Power Conversion Technology of the existing Unit is replaced with
equipment that was manufactured after December 31, 2007, or was not part of a
Generation Unit meeting the description of a Unit in 225 CMR 14.05(4)(b); and
b.   The existing Unit has not been in commercial operation for at least five years
prior to the submission of the Statement of Qualification Application.

(8)   Special Provisions for Generation Units Using Eligible Biomass Woody Fuels, Co-mingled
Biomass Woody Fuels, or Manufactured Biomass Fuels.

(a)   Eligible Biomass Woody Fuel or Manufactured Biomass Fuel Certification, Verification,
and Enforcement.  An Owner, Operator, or Authorized Agent of a Generation Unit that uses
an Eligible Biomass Woody Fuel or a Manufactured Biomass Fuel must meet the following
provisions.

1.   Over each Compliance Year, the tonnage of all Eligible Biomass Woody Fuel input
to the Generation Unit shall be documented, in a Biomass Unit Annual Compliance
Report provided in 225 CMR 14.05(8)(d), by ownership by the Owner or Operator of the
Generation Unit of Biomass Fuel Certificates equal to the tonnage input.  For
Manufactured Biomass Fuel, the Biomass Fuel Certificates shall be for the required
tonnage of Eligible Biomass Woody Fuel necessary for the production of the delivered
volume of Manufactured Biomass Fuel.  
2.   Biomass Fuel Certificates shall be originated, procured, and transacted in accordance
with the Biomass Eligibility and Certificate Guideline and shall be limited to the follow
Certificates:

a.   Biomass Fuel Certificates that accompany the shipment of Eligible Biomass
Woody Fuel from its original source and which is delivered directly to a RPS Class I
Renewable Generation Unit , and which has not been modified or mixed with other
fuels or materials.
b.   Biomass Fuel Certificates that accompany the shipment of Eligible Biomass
Woody Fuel from its original source and which is delivered directly to a retailer of
Eligible Biomass Woody Fuel, and whereby said Biomass Fuel Certificates
subsequently accompanies a shipment of Co-mingled Biomass Woody Fuel, of an
equal tonnage represented by said Biomass Fuel Certificates, which is delivered by
the same retailer directly to a RPS Class I Renewable Generation Unit.
c.   Biomass Fuel Certificates obtained by and transacted between the Owners,
Operators, or Authorized Agents of Generation Units that have received Statements
of Qualification from the Department under 225 CMR 14.00, 225 CMR 15.00: 
Renewable Energy Portfolio Standard – Class II, or 225 CMR 16.00:  Alternative
Energy Portfolio Standard (APS).

3.   For Forest Derived Residues and Forest Derived Thinnings the Biomass Fuel
Certificate shall be issued consistent with the Eligible Forest Biomass Tonnage Report
which shall include one of the following:

a.   Citation of the DCR Cutting Plan under the Long Term Management option and
prepared by a Massachusetts Licensed Forester, and shall include detail of the total
allowable tonnage of forest derived Eligible Biomass Woody Fuel;
b.   Citation to a cutting plan authorized under the host state forest agency which
includes a determination, approved by the Department, that the material removed
meets the definition of an Eligible Biomass Woody Fuel; or
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c.   Signature of a professional forester who is certified by the Society of American
Foresters, licensed and/or certified by the host state of the harvest site, or certified by
the Department where the Department has received documentation that the
professional forester has proficiency and experience in forestry.

4.   The Eligible Forest Biomass Tonnage Report shall include certification by the
professional forester of compliance with all eligibility requirements for Eligible Biomass
Woody Fuels under 225 CMR 14.00.  This may include evidence that the fuel has been
received from land certified by the Forest Stewardship Council (FSC), Sustainable Forest
Initiative (SFI), USDA Forest Service; Forest Stewardship Program, or the host state's
Current Use Program. 
5.   For Forest Derived Residues and Forest Derived Thinnings, the Eligible Forest
Biomass Tonnage Report shall also include a certification from the professional forester
that no more than the allowable per cent of the total weight of all forest products
harvested from a given forest harvest site is prescribed to be removed for utilization as
an Eligible Biomass Woody Fuel.  The professional forester shall also certify that the
prescribed harvest meets the forest sustainability thresholds provided in the Biomass
Eligibility and Certificate Guideline. The Eligible Forest Biomass Tonnage Report shall
also include:

a.   the total tons of Eligible Biomass Woody Fuel prescribed for harvesting under the
category of Forest Derived Residues; and
b.   the total tons of Eligible Biomass Woody Fuel for harvesting under the category
of Forest Derived Thinnings.  The total weight of the forest products shall be
calculated utilizing weight standards by species provided in the Biomass Eligibility
and Certificate Guideline.  The allowable percent removal limit shall be determined
as prescribed in the Guideline to protect soil nutrient retention in varying soil
conditions.  

6.   For Non-forest Derived Residue fuels, Forest Salvage, and Dedicated Energy Crops,
the Biomass Fuel Certificate shall be completed by the fuel supplier and certified by the
Owner, Operator, or Authorized Agent duly verifying the fuel supplier, tonnage, source,
and that said material feedstock meets the criteria of an Eligible Biomass Woody Fuel
as provided in the Biomass Eligibility and Certificate Guideline.

(b)   Verification Provision.  The Department or independent third-parties contracted for by
the Department, shall conduct document inspections, audits, or site visits under 225 CMR
14.11, as often as the Department determines is necessary to verify compliance with all
relevant provisions of 225 CMR 14.00 pertaining to use of an Eligible Biomass Woody Fuel.

1.   Advisory Panel.  The Department shall appoint a panel of nine members representing
the Executive Office, the Department, DCR, MassDEP, an environmental advocacy
group, a licensed Massachusetts forester, a conservation biologist, the Owner of a
biomass Generation Unit, and a member of the public.  The Panel shall monitor the
ongoing verification processes and shall meet not less than two times per year and
provide the Department, from each meeting, its findings and recommendations, including
its level of confidence in the verification and enforcement provisions, regarding:

a.   the tracking and enforcement of Eligible Biomass Woody Fuel and Co-mingled
Biomass Woody Fuel; and
b.   the tracking of Biomass Fuel Certificates and their impact on the biomass fuel
market and greenhouse gas accounting.  The Panel shall also review the costs of
verification and make recommendations to the Department on any measures that may
be required to offset this cost.

2.   Forest Impact Assessment.  Every five years, beginning in 2015, the Department, in
coordination with DCR, will conduct an assessment of the impacts on Massachusetts and
regional forests resulting from biomass fuel removals.  The five-year assessment shall
also consider information on the Eligible Woody Biomass Fuel utilized by qualified
Generation Units and the extent to which such fuels come from the categories of
Non-forest Derived Residues, Forest Derived Residues, Forest Derived Thinnings, Forest
Salvage, and Dedicated Energy Crops. The Department shall use this information to
evaluate the appropriateness and accuracy of greenhouse gas accounting from Generation
Units utilizing Eligible Woody Biomass Fuel as provided in the Lifecycle Greenhouse
Gas Analysis required under 225 CMR 14.05(1)(a)7.f.iii., and as implemented in the
Overall   Efficiency   and   Greenhouse   Gas  Analysis  Guideline.  Findings  from  the
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assessment shall be reported to the Executive Office and made available to the public no later
than June 1  of each assessment year.  If the Department concludes the findings would likelyst

result in significant impacts on long term forest sustainability or accurate greenhouse gas
accounting, the Department shall consult with the Executive Office, MassDEP, and DCR on
any changes that may be required by the Department, MassDEP or DCR to maintain long
term forest sustainability and climate change mitigation.
(c)   A Generation Unit that uses Eligible Biomass Woody Fuel, Co-mingled Biomass Woody
Fuel, or Manufactured Biomass Fuel must report to the Department the following
information on a quarterly basis, and will be provided RPS Class I Renewable Generation
Attributes  as a function of its Overall Efficiency as calculated in 225 CMR 14.05(8)(c)2. and
3.

1.   Each quarter, the designated independent Third-party Meter Reader of a Generation
Unit, approved by the Department, must report the following information to the
Department; Biomass Input Heat Content, Useful Thermal Energy, Merchantable
Bio-products, Renewable Generation, Renewable Generation utilized behind-the-meter,
and the Overall Efficiency as calculated in 225 CMR 14.05(8)(c)2. and 3.   For all
reported data and prior to the calculation of Overall Efficiency, all energy units must be
expressed in MWh.  For Useful Thermal Energy and Biomass Input Heat Content the
conversion of energy units shall consider that each 3412 thousand BTUs is equivalent to
one MWh.  For Merchantable Bio-products the product shall be prescribed an energy
content based on its enthalpy of reaction, as determined by a standard independent
laboratory analysis, and those units of energy appropriately converted to MWhs.
2.   The Overall Efficiency of the Generation Unit each quarter shall be calculated as: 
the sum of:

a.   Renewable Generation not utilized behind-the-meter;
b.   Renewable Energy utilized behind-the-meter divided by one minus the average
distribution and transmission line losses of the electrical grid for which for this
purpose shall be 8%;
c.   Useful Thermal Energy; and
d.   Merchantable Bio-Products; divided by Biomass Input Heat Content.

3.   A Generation Unit shall be provided on the NEPOOL GIS each quarter an amount
of Renewable Energy Attributes calculated as follows:

a.    A Generation Unit achieving 60% or higher Overall Efficiency in a quarter will
receive one RPS Class I Renewable Energy Attribute for each MWh of RPS Class
I Renewable Energy Generation.
b.   A Unit achieving 50% Overall Efficiency in a quarter will receive one-half RPS
Class I Renewable Energy Attribute for each MWh of RPS Class I Renewable Energy
Generation.
c.   A Unit achieving greater than 50% and less than 60% Overall Efficiency in a
quarter will receive one RPS Class I Renewable Energy Attribute for each MWh of
RPS Class I Renewable Energy Generation times a pro-rated fraction calculated as
follows:  0.5 + 5 x (Overall Efficiency - 0.5), whereby the Overall Efficiency is
expressed as a decimal (e.g. 50% is expressed as 0.5).

4.   Notwithstanding the calculation in 225 CMR 14.05(8)(c)3., an Advancement of
Biomass Conversion Generation Unit shall be provided on the NEPOOL GIS each
quarter an amount of Renewable Energy Attributes calculated as follows:

a.    A Generation Unit achieving 60% or higher Overall Efficiency in a quarter will
receive one RPS Class I Renewable Energy Attribute for each MWh of RPS Class
I Renewable Energy Generation.
b.    A Unit achieving 40% Overall Efficiency in a quarter will receive one-half RPS
Class I Renewable Energy Attribute for each MWh of RPS Class I Renewable Energy
Generation.
c.   A Unit achieving greater than 40% and less than 60% Overall Efficiency in a
quarter will receive one RPS Class I Renewable Energy Attribute for each MWh of
RPS Class I Renewable Energy Generation times a pro-rating fraction calculated as
follows:  0.5 + 2.5 x (Overall Efficiency - 0.4), whereby the Overall Efficiency is
expressed as a decimal (e.g. 50% is expressed as 0.5).
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(d)   Annual Compliance of Generation Units using Eligible Biomass Woody Fuel,
Co-mingled Biomass Woody Fuel, or Manufactured Biomass Fuel.  An Owner, Operator, or
Authorized Agent of a Generation Unit using Eligible Biomass Woody Fuel, Co-mingled
Biomass Woody Fuel, or Manufactured Biomass Fuel shall provide to the Department by
January 31  of each year a Biomass Unit Annual Compliance Report and be subject to thest

following:
1.   Within the Biomass Unit Annual Compliance Report, in a format set forth in the
Overall Efficiency and Greenhouse Gas Analysis Guideline, the Owner, Operator, or
Authorized Agent shall identify the Owner's ownership of Biomass Fuel Certificates
denoting the fuel consumption for the Compliance Year by the Generation Unit by tons
of fuel, categorized as Forest Derived Residues, Forest Derived Thinnings, Non-forest
Derived Residues, Forest Salvage, and Dedicated Energy Crops.  The Owner, Operator,
or Authorized Agent shall retain copies of all Biomass Fuel Certificates for five years.
The Report must explain any variances with the proposed Fuel Supply Plan filed with the
Department for that Compliance Year.
2.   The Biomass Unit Annual Compliance Report must include a greenhouse gas
analysis for the Compliance Year.  The analysis shall be prepared in accordance with the
Overall Efficiency and Greenhouse Gas Analysis Guideline and the fuel use as
represented by the Biomass Fuel Certificates owned for the Compliance Year.    This
Report must also document the Unit's performance with respect to the lifecycle
greenhouse emissions requirements in 225 CMR 14.05(1)(a)7.f.iii., including the actual
percent lifecycle greenhouse gas emissions reduction over 20 years, as determined in the
Guideline.  The Report shall document any under-compliance and the Percent
Under-compliance with the lifecycle greenhouse gas emission reduction requirement. 
3.   For Generation Units that report a Percent Under-compliance in 225 CMR
14.05(8)(d)2., the following provisions in 225 CMR 14.05(8)(a)3.a. through c. shall
apply.

a.   The Generation Unit shall be placed in a probationary status and the Department
shall notify the Owner that its Statement of Qualification shall be revoked at the end
of five Compliance Years following the Compliance Year for which the Percent
Under-compliance was reported, as provided under 225 CMR 14.06(9).  The Unit's
probationary status shall be rescinded and the Unit's Statement of Qualification shall
no longer be subject to revocation if either:

i.   for any three Compliance Years of the probationary period the Biomass Unit
Annual Compliance Report demonstrates that the Unit is complying with the
lifecycle greenhouse gas emissions requirements; or
ii.   the Generation Unit's accumulated Percent Under-compliance is offset by any
net over-compliance with the lifecycle greenhouse gas emissions requirement as
demonstrated in the Unit's Annual Compliance Reports during the probationary
period.

b.   For any Compliance Year for which a Unit reports under compliance with the
lifecycle greenhouse emissions requirements, the Unit shall demonstrate compliance
through the Under-compliance Mechanism as follows:

i.   The Generation Unit shall demonstrate compliance by making an
Under-compliance Payment to the MassCEC.  Such payment shall be equal to the
product of the Generation Unit's Percent Under-Compliance for the relevant year
times $0.50 for each Renewable Energy Certificate settled for RPS Class I
compliance in Massachusetts that was generated by the Unit in the relevant
Compliance Year.  The Generation Unit shall provide to the Department copies
of any receipt(s) for Under-compliance Payment made to the MassCEC for the
Compliance Year.
ii.   All Under-compliance Payments received by the MassCEC shall be held in
an account separate from other accounts of the MassCEC.  The use of all
Under-Compliance Payments shall be overseen by the Department.  The use of
the funds shall be limited to the provision of financial support for either:

(i)   investments across the supply chain for Forest Derived Residues, such
as but not limited to, investments in residue biomass harvest equipment,
investment in residue fuel handling and trucking, and incremental
investments needed by Generation Units to handle and utilize residue
biomass material; or
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(ii)   activities that increase carbon sequestration through the growth of
biomass, for example the planting of trees.

iii.   The Generation Unit shall have up to one calendar year, after the filing of its
Biomass Unit Annual Compliance Report, to make its total Under-Compliance
Payment.  If the Generation Unit fails to make full payment in this time, its
Statement of Qualification shall be revoked, in accordance with 225 CMR
14.06(9), after the end of that calendar year.

c.   A Generation Unit that is subject to a probationary status shall meet the following
requirements to demonstrate its ability to operate within compliance.  If, in any
Compliance Year, the following requirements are not followed, the Unit's Statement
of Qualification will be revoked, as provided under 225 CMR 14.06(9).

i.   For the first year in a Generation Unit's probationary status, the Unit shall
provide to the Department by April 1 , a revised Fuel Supply Plan demonstratingst

corrective action from previous year's procurement practices that will provide for
the necessary annual supply of Non-forest Residues and Forest Derived Residues.
ii.   For the second year in a Generation Unit's probationary status, the Unit shall
provide to the Department by April 1 , a revised Fuel Supply Plan thatst

demonstrates that at least 25% of the necessary annual supply of Non-forest
Residues and Forest Derived Residues are procured under a contract with a fuel
supplier.
iii.   For the third year in a Generation Unit's probationary status, the Unit shall
provide to the Department by April 1 , a revised Fuel Supply Plan thatst

demonstrates that at least 50% of the necessary annual supply of Non-forest
Residues and Forest Derived Residues are procured under a contract with a fuel
supplier.
iv.   For the fourth year in a Generation Unit's probationary status, the Unit shall
provide to the Department by April 1 , a revised Fuel Supply Plan thatst

demonstrates that at least 75% of the necessary annual supply of Non-forest
Residues and Forest Derived Residues are procured under a contract with a fuel
supplier.
v.   For the fifth year in a Generation Unit's probationary status, the Unit shall
provide to the Department by April 1 , a revised Fuel Supply Plan thatst

demonstrates that 100% of the necessary annual supply of Non-forest Residues
and Forest Derived Residues are procured under a contract with a fuel supplier.

(e)   The Treatment of Previously Qualified Biomass Generation Units.  Notwithstanding any
other provision of 225 CMR 14.00 Generation Units utilizing a woody biomass fuel that had
received a Statement of Qualification (SQ) prior to December 3, 2009 shall be subject to the
following provisions:

1.   The Department shall continue with the existing terms of all SQs, subject to
225 CMR 14.12, for all such qualified Generation Units through Compliance Year 2012.
2.   If a Generation Unit which utilizes an Eligible Biomass Woody Fuel demonstrates
to the satisfaction of the Department compliance with the fuel plan requirement found
in 225 CMR 14.05(1)(a)7.f.i. and the requirements in 225 CMR 14.05(8)(a), then the
Department shall continue such Unit's existing SQ through Compliance Year 2014.
3.   Beginning in Compliance Year 2016 a previously qualified Generation Unit utilizing
an Eligible Biomass Woody Fuel shall meet all requirements of 225 CMR 14.00.  If a
Unit cannot demonstrate compliance with 225 CMR 14.00 the Department shall rescind
the Unit's SQ effective commencing in Compliance Year 2016.

14.06:   Qualification Process for RPS Class I and Solar Carve-out Renewable Generation Units

(1)   Statement of Qualification Application.  A Statement of Qualification Application shall be
submitted to the Department by the Owner or Operator of the Generation Unit or by the
Authorized Agent for an Aggregation, as provided in 225 CMR 14.05(6)(b).  The applicant must
use the most current forms and associated instructions provided by the Department, and must
include all information, documentation, and assurances required by such forms and instructions.

The text of the regulations published in the electronic version of the Massachusetts Register is unofficial and for informational purposes only.
The official version is the printed copy which is available from the State Bookstore at http://www.sec.state.ma.us/spr/sprcat/catidx.htm.



225 CMR:   DEPARTMENT OF ENERGY RESOURCES

6/7/13 225 CMR - 126.5

14.06:   continued

(2)   Review Procedures.
(a)   The Department will notify the applicant when the Statement of Qualification
Application is administratively complete or if additional information is required pursuant to
225 CMR 14.06(1).
(b)   The Department may, in its sole discretion, provide an opportunity for public comment
on any Statement of Qualification Application.
(c)   Not later than ten days after receiving an administratively complete Statement of
Qualification Application for an Advancement of Biomass Conversion Generation Unit, the
Department shall notice such application and provide an opportunity for public comment
before the Department issues a Statement of Qualification.

(3)   Issuance or Non-issuance of a Statement of Qualification.  
(a)   If the Department finds that all or a portion of the electrical energy output of a
Generation Unit or of an Aggregation meets the requirements for eligibility as RPS Class I
Renewable Generation or as Solar Carve-out Renewable Generation pursuant to 225 CMR
14.05, the Department will provide the Owner or Operator of such Unit or the Authorized
Agent for such Aggregation with a Statement of Qualification.   
(b)   The Statement of Qualification shall include any applicable restrictions and conditions
that the Department deems necessary to ensure compliance by a particular Generation Unit
or Aggregation with the provisions of 225 CMR 14.00.  For any individual Solar Carve-out
Renewable Generation Unit, a Statement of Qualification shall be granted only to projects
that have been provided an Assurance of Qualification under 225 CMR 14.05(4)(l) and have
requested that a Statement of Qualification be granted to them or can demonstrate that they
have been granted the approval to interconnect by the local distribution company.
(c)   If the Generation Unit or Aggregation does not meet the requirements for eligibility as
an RPS Class I Renewable Generation Unit or a Solar Carve-out Renewable Generation Unit,
the Department shall provide written notice to the Owner or Operator or to the Authorized
Agent for an Aggregation, including the Department's reasons for such finding. 
(d)   A Solar Carve-out Renewable Generation Unit shall receive a Statement of Qualification
that states that the Unit is eligible for the Massachusetts Solar Carve-out and that specifies
a term of calendar quarters, referred to as the Opt-in Term, during which period the Unit is
eligible to participate in the Solar Credit Clearinghouse Auction.  The Opt-in Term shall be
set at the time that the Unit receives its Statement of Qualification, and the Opt-in Term shall
commence with the earlier of either the first day of the calendar quarter during which occurs
the RPS Effective Date, as such date is provided in 225 CMR 14.06(4), or, at the request of
the applicant or in the case that the Generation Unit has not yet been granted the approval to
interconnect to the grid by the local Distribution Company, the first day of the subsequent
calendar quarter from the date of the Statement of Qualification.
(e)   The length of the Opt-in Term shall be 40 quarters for all Solar Carve-out Renewable
Generation Units that receive a Statement of Qualification. 

(4)   RPS Effective Date.  The RPS Effective Date shall be the earliest date on or after the
Commercial Operation Date on which electrical energy output of an RPS Class I Renewable
Generation Unit or Solar Carve-out Renewable Generation Unit can result in the creation of RPS
Class I or Solar Carve-out Renewable Generation Attributes, except that, in the case of a
Biomass Unit, the RPS Effective Date shall not be earlier than the date on which the Department
determines that the Unit has commenced compliance with the low-emission conditions in its
Statement of Qualification, and in the case of a Hydroelectric Unit, the RPS Effective Date shall
not be earlier than the date on which the Department determined that the Unit has commenced
compliance with the environmental conditions in its Statement of Qualification. 
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(5)   Notification Requirements for Change in Eligibility Status.  The Owner or Operator of an
RPS Class I Renewable Generation Unit or Solar Carve-out Renewable Generation Unit shall
notify the Department of any changes in the technology, operation, emissions, fuel sources,
energy resources, capacity commitment, or other characteristics of the Generation Unit that may
affect the eligibility of the Unit as an RPS Class I Renewable Generation Unit or Solar Carve-out
Renewable Generation Unit.  The Owner or Operator shall submit the notification to the
Department no later than five days following the end of the month during which such changes
were implemented.  The notice shall state the date the changes were made to the RPS Class I
Renewable Generation Unit or Solar Carve-out Renewable Generation Unit and describe the
changes in sufficient detail to enable the Department to determine if a change in eligibility is
warranted.

(6)   Notification Requirements for Change in Ownership, Generation Capacity, or Contact
Information.  The Owner or Operator of an RPS Class I Renewable Generation Unit or Solar
Carve-out Renewable Generation Unit shall notify the Department of any changes in the
ownership, operating entity, generation capacity, NEPOOL GIS account, independent
verification system for the Unit's or Aggregation's electrical energy output, or contact
information for the Generation Unit or Aggregation.  The Owner or Operator shall submit the
notification to the Department no later than five days following the end of the month during
which such changes were implemented.

(7)   Time Limit for Project Implementation.  Any Statement of Qualification issued on or after
the effective date of this section shall expire 48 months after the issuance date of the Statement
of Qualification (the Expiration Date) unless the Commercial Operation Date of the Generation
Unit or Aggregation is on or before the Expiration Date.  Any Statement of Qualification issued
to a Solar Carve-out Generation Unit shall expire per the terms outlined in the Assurance of
Qualification Guideline established by 225 CMR 14.05(4)(l) and (m).  The Department may, at
its discretion, grant an extension of the Expiration Date of the Statement of Qualification upon
petition by the Owner or Operator of the Generation Unit or Aggregation.  If the Owner or
Operator of such Unit or Aggregation desires an extension, such Owner or Operator must submit
a new Statement of Qualification Application, and the decision of the Department on such new
application may be made in accordance with the regulations and criteria that are applicable on
the date that the Department receives that application.  

(8)   Expiration of Advisory Rulings.  An advisory ruling issued by the Department for any
proposed Generation Unit for which an administratively complete Statement of Qualification
Application has not been submitted as of January 7, 2011, shall be deemed to have expired on
January 7, 2011.

(9)   Suspension or Revocation of Statement of Qualification.  The Department may suspend or
revoke a Statement of Qualification if the Owner or Operator of an RPS Class I Renewable
Generation Unit or Solar Carve-out Renewable Generation Unit or Authorized Agent of an
Aggregation fails to comply with 225 CMR 14.00.

14.07:   Renewable Energy Portfolio Standard - Class I

(1)   RPS Class I Minimum Standard.  The total annual sales of each Retail Electricity Product
sold to Massachusetts End-use Customers by a Retail Electricity Supplier shall include a
minimum percentage, as specified in 225 CMR 14.07:  Table, of electrical energy sales with RPS
Class I Renewable Generation Attributes and Solar Carve-out Renewable Generation Attributes.
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MASSACHUSETTS RENEWABLE ENERGY PORTFOLIO STANDARD - CLASS I
MINIMUM PERCENTAGES OF ANNUAL ELECTRICAL ENERGY SALES 

WITH RPS CLASS I RENEWABLE GENERATION ATTRIBUTES

Compliance Year Cumulative Minimum Percentage,
Including Massachusetts On-site

Generation

2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020

1.0
1.5
2.0
2.5
3.0
3.5
4.0
5.0
6.0
7.0
8.0
9.0
10.0
11.0
12.0
13.0
14.0
15.0

(2)   Solar Carve-out Minimum Standard.
(a)   The total annual sales of each Retail Electricity Product sold to Massachusetts End-use
Customers by a Retail Electricity Supplier shall include a minimum percentage of electrical
energy sales with Solar Carve-out Renewable Generation Attributes.  This percentage shall
be a portion of the Supplier's obligation under 225 CMR 14.07(1) and not an additional
obligation of the Supplier.  For each Compliance Year, the Solar Carve-out Minimum
Standard shall be calculated as the total Solar Carve-out compliance obligation (in MWh)
as determined in 225 CMR 14.07(2)(b) through (h), divided by the total MWh of electrical
energy sales by Retail Electricity Suppliers to End-use Customers in the Compliance Year
two years prior, as such sales are defined in 225 CMR 14.09(2)(a).  This resulting percentage,
or Solar Carve-out Minimum Standard, shall be announced by the Department not later than
August 30   of the preceding Compliance Year.th

1.   Notwithstanding 225 CMR 14.07(2)(a), for the Compliance Year 2013, the
Department shall recalculate the Solar Carve-out compliance obligation and Minimum
Standard announced by the Department on August 29, 2012 and announce the
recalculated compliance obligation and Minimum Standard no later than two weeks from
June 7, 2013 to reflect revisions in the compliance obligation formula in 225 CMR
14.07(2)(d).
2.   The Compliance Year 2013 Solar Carve-out Minimum Standard applied to Retail
Electric Suppliers shall remain at 0.2744% for that portion of electrical energy sales that
were subject to a contract executed or extended prior to June 7, 2013, provided the Retail
Electric Supplier provides documentation, satisfactory to the Department, identifying the
terms of such contracts including but not limited to, the execution and expiration dates
of the contract and the annual volume of electrical energy supplied.
3.   The Department or its agent shall purchase, utilizing Alternative Compliance
Payment funds, a number of Solar Carve-out Renewable Generation Attributes eligible
to meet compliance obligations in Compliance Year 2013 equal to the reduction of the
compliance obligation attributable to the reduced Solar Carve-Out Minimum Standard
resulting from the exempt electrical energy sales under pre-existing contracts in
225 CMR 14.07(2)(a)2.  The Department or its agent shall retire these purchased
Certificates, or sell them for compliance settlement only for the RPS Class I.
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(b)   For Compliance Year 2010, the total compliance obligation shall be established to be
34,164 MWh, calculated as 30 MW multiplied by 365 days in the year multiplied by 24
hours in the day multiplied by 0.13 (or 13%) capacity factor. 
(c)   For Compliance Year 2011, the total compliance obligation shall be established to be
78,577 MWh, calculated as 69 MW multiplied by 365 days in the year multiplied by 24
hours in the day multiplied by 0.13 (or 13%) capacity factor.
(d)   For each subsequent Compliance Year (CY), the total compliance obligation shall be
equal to the total compliance obligation from the previous Compliance Year (CY-1), plus the
difference between the Solar Carve-out Renewable Generation Attributes projected to be
generated for the previous Compliance Year and the Solar Carve-out Renewable Generation
Attributes actually generated for the Compliance Year two years prior (CY-2) which is
multiplied by 1.3, plus the number of Solar Carve-out Renewable Generation Attributes from
the Compliance Year two years prior banked as provided under 225 CMR 14.08(2), plus the
number of Solar Carve-out Renewable Generation Attributes from the Compliance Year two
years prior deposited into the Solar Credit Clearinghouse Auction Account.

CY CY-1Total Compliance Obligation  =  Total Compliance Obligation  +  [Total SRECs

CY-1 CY-2Generated (projected)  - SRECs Generated (actual) ] x 1.3

CY-2 CY-2+  Banked Volume  +  Auction Volume

For the purpose of the calculation in 225 CMR 14.07(2)(d), the Solar Carve-out Renewable
Generation Attributes actually generated for the Compliance Year two years prior (CY-2)
shall be determined as the Attributes minted by the NEPOOL GIS in the Compliance Year
two years prior (CY-2).  The total Solar Carve-out Renewable Generation Attributes
projected to be generated for the previous Compliance Year (CY-1) shall be calculated by
the Department as the sum of Attributes reported to the Department by the independent Third
Party Meter Reader during the first two quarters of the previous Compliance Year (CY-1),
and the projection by the Department of Attributes to be generated during the final two
quarters of the previous Compliance Year prior (CY-1) by considering information including,
but not limited to, the Commercial Operation Dates of Units that have received or have
pending Statement of Qualifications.  The Department shall provide documentation of its
projection with its announcement of the new compliance obligation.
(e)   In the calculation in 225 CMR 14.07(2)(d), in the year when the term calculated as the
total compliance obligation for the previous Compliance Year (CY-1) plus the difference
between the total Solar Carve-out Renewable Generation Attributes generated for the
previous Compliance Year (CY-1) and the total Solar Carve-out Renewable Generation
Attributes generated for the Compliance Year two years prior (CY-2)  multiplied by 1.3,
exceeds the expected generation of 400 MW as determined under 225 CMR 14.07(2)(e)1.
and 2., then this term shall be replaced by this estimated generation and the remainder of the
equation shall remain the same in calculating the total compliance obligation for that year.

1.   No later than August 30, 2013, the estimated generation of 400 MW of installed Solar
Carve-out Generation Units shall be determined by the Department, in consultation with
the MassCEC, utilizing the metered generation data of qualified Solar Carve-out
Renewable Generation Units to establish the most accurate capacity factor of the
aggregate fleet of qualified Generation Units installed at the time of the analysis, and
multiplying this capacity factor by 8760, the number of hours in a year.  
2.   Notwithstanding the analysis in 225 CMR 14.07(2)(e)1., the capacity factor shall not
be less than 13%.

(f)   In no instance prior to the total compliance obligation reaching the estimated generation
of 400 MW as established under 225 CMR 14.07(2)(e)1. and 2., shall the  total compliance
obligation be a MWh total less than that of the previous Compliance Year (CY-1).  If the
calculations in 225 CMR 14.07(2)(d) result in such a situation, the total compliance
obligation shall be equal to the MWh total from the previous Compliance Year (CY-1).  
(g)   Notwithstanding 225 CMR 14.07(2)(d), for all Compliance Years subsequent to
reaching a compliance obligation equal to or greater than the estimated generation of 400
MW as established under 225 CMR 14.07(2)(e)1. and 2., then the total compliance
obligation shall be set equal to either the total Solar Carve-out Renewable Generation
Attributes projected to be generated for the previous Compliance Year (CY-1), or the total
Solar Carve-out Renewable Generation Attributes projected to be generated for the previous
Compliance  Year  (CY-1) minus the quantity of Solar Carve-out Alternative Compliance
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Credits used for the Compliance Year two years prior (CY-2), plus the number of Solar
Carve-out Renewable Generation Attributes from the Compliance Year two years prior
(CY-2) banked as provided under 225 CMR 14.08(2),  plus the number of Solar Carve-out
Renewable Generation Attributes from the Compliance Year two years prior (CY-2)
deposited into the Solar Credit Clearinghouse Auction Account, whichever is greater. 
(h)   In the instance the Solar Credit Clearinghouse Auction under 225 CMR 14.05(4)(g) does
not clear, prior to conducting an auction under 225 CMR 14.05(4)(h), the Department shall
recalculate the Solar Carve-out Minimum Standard for the Compliance Year two years
following the Compliance Year in which the Solar Carve-out Renewable Generation
Attributes deposited into the Solar Credit Clearinghouse Auction Account were generated
by adding to the previously calculated total compliance obligation under 225 CMR
14.07(2)(d) through (g) the number of Solar Carve-out Renewable Generation Attributes
deposited into the Solar Credit Clearinghouse Auction Account such that the number of
Attributes deposited is counted twice.
(i)   In the Compliance Year in which the Department stops qualifying Units for the Solar
Carve-out Program under 225 CMR 14.05(4)(k), the Department shall announce the final
Compliance Year of the Solar Carve-out program.  This final Compliance Year shall be
calculated as the then current Compliance Year, plus the longest remaining Opt-in Term
(expressed as calendar quarters divided by four and rounded up to a whole year) for any
qualified Solar Carve-out Renewable Generation Unit.  In the event that a Solar Credit
Clearinghouse Auction is held and creates Re-minted Auction Account Attributes that can
be used for Compliance Years after the calculated final Compliance Year, the Department
shall extend the final Compliance Year by one additional Compliance Year. The compliance
obligation for this additional Compliance Year will be equal to the number of Solar
Carve-out Renewable Energy Generation Attributes deposited into the Solar Credit
Clearinghouse Auction Account plus the number of remaining Re-Minted Auction Account
Attributes and banked Solar Carve-out Renewable Generation Attributes that have not been
used for meeting any compliance obligation.  The Solar Carve-out Minimum Standard shall
be set to zero for the year after this additional Compliance Year.
(j)   In the event that there is an additional Compliance Year added as a result of an Auction
in the final Compliance Year, Solar Carve-out Renewable Energy Generation Attributes shall
cease to exist as of the start of the additional Compliance Year, and all generation from
qualified Solar Carve-out Generation Units shall produce RPS Class I Generation Attributes.
(k)   In the event that there is no additional Compliance Year added as the result of an
Auction in the final Compliance Year, the Department shall set the Solar Carve-out
Minimum Standard to zero for the year after the final Compliance Year.  From this time
forward, Solar Carve-out Renewable Energy Generation Attributes shall cease to exist, and
all generation from qualified Solar Carve-out Renewable Generation Units shall produce
RPS Class I Renewable Energy Attributes.

(3)   Post-2020 Standards.  After 2020, the RPS Class I Minimum Standard shall increase by 1%
per Compliance Year unless modified by law.

14.08:   Compliance Procedures for Retail Electricity Suppliers

(1)   Standard Compliance.  Each Retail Electricity Supplier shall be deemed to be in compliance
with 225 CMR 14.00 if the information provided in the Compliance Filing submitted pursuant
to 225 CMR 14.09 is true and accurate and demonstrates compliance with 225 CMR 14.07.  A
Retail Electricity Supplier shall demonstrate to the satisfaction of the Department that RPS Class
I Renewable Generation Attributes or Solar Carve-out Renewable Generation Attributes used
for compliance have not otherwise been, nor will be, sold, retired, claimed, used or represented
as part of electrical energy output or sales, or used to satisfy obligations in jurisdictions other
than Massachusetts.

(2)   Banked Compliance.  A Retail Electricity Supplier may use RPS Class I Renewable
Generation Attributes or Solar Carve-out Renewable Generation Attributes produced in one
Compliance Year for compliance in either or both of the two subsequent Compliance Years,
subject to the limitations in 225 CMR 14.08(2) and provided that the Retail Electricity Supplier
is in compliance with 225 CMR 14.00 for all previous Compliance Years.  In addition, the Retail
Electricity Supplier shall demonstrate to the satisfaction of the Department that such Attributes:
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(a)   were in excess of the RPS Class I Renewable Generation Attributes or Solar Carve-out
Renewable Generation Attributes needed for compliance in the Compliance Year in which
they were generated, and that such excess Attributes have not previously been used for
compliance with 225 CMR 14.00;
(b)   do not exceed 30% of the RPS Class I Renewable Generation Attributes or do not
exceed 10% of the Solar Carve-out Renewable Generation Attributes needed by the Retail
Electricity Supplier for compliance with the RPS Class I Minimum Standard or the Solar
Carve-out Renewable Minimum Standard, respectively, in the year they were generated,
subject to 225 CMR 14.09(2)(d); 
(c)   were produced during the Compliance Year in which they are claimed as excess by the
generation of electrical energy sold to End-use Customers in the ISO-NE Control Area, by
the generation of electrical energy on End-use Customers' sides of retail meters in the
ISO-NE Control Area, or by the generation of electrical energy from Off-grid Generation
Units in Massachusetts; and
(d)   have not otherwise been, nor will be, sold, retired, claimed or represented as part of
electrical energy output or sales, or used to satisfy obligations in jurisdictions other than
Massachusetts.

(3)   Alternative Compliance.  A Retail Electricity Supplier may discharge its obligations under
225 CMR 14.07, in whole or in part, for any Compliance Year by making an Alternative
Compliance Payment (ACP) to the MassCEC.  Such funds shall be held in an account separate
from other accounts of the MassCEC.

(a)   RPS Class I Procedures.  A Retail Electricity Supplier shall receive Alternative
Compliance Credits from the Department, subject to the following:

1.   The quantity of Credits, specified in MWhs, that can be applied to its obligations
under 225 CMR 14.07(1) shall be determined by calculating the ratio of the total of
ACPs paid for the Compliance Year to the ACP Rate for that Compliance Year.  
2.   The ACP Rate for the RPS Class I Minimum Standard shall be $50 per MWh for
Compliance Year 2003.  For each subsequent Compliance Year, the Department shall
publish the ACP Rate by January 31  of the Compliance Year.  The ACP Rate shall best

equal to the previous year's ACP Rate adjusted up or down according to the previous
year's Consumer Price Index.
3.   The Retail Electricity Supplier shall include with its Annual Compliance Filing
copies of any ACP receipt(s) for ACPs made to the MassCEC for the Compliance Year.

(b)   Solar Carve-out Renewable Generation Procedures.  A Retail Electricity Supplier shall
receive Solar Carve-out Alternative Compliance Credits from the Department, subject to the
following:

1.   The quantity of Credits, specified in MWhs, that can be applied to its obligations
under 225 CMR 14.07(2) shall be determined by calculating the ratio of the total of Solar
Carve-out ACPs paid for the Compliance Year to the Solar Carve-out ACP Rate for that
Compliance Year.  
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2.   The ACP Rate for the Solar Carve-out Minimum Standard shall be set annually
according to the following schedule:

Compliance Year ACP Rate per MWh

2010 $600

2011 $550 

2012 $550

2013 $550

2014 $523

2015 $496 

2016 $472 

2017 $448 

2018 $426

2019 $404 

2020 $384 

2021 $365

2022 $347

2023 $330

2024 and after added no later than
January 31, 2014 (and
annually thereafter)

3.   The ACP Rate for that portion of a Retail Electricity Supplier's Solar Renewable
Energy Credit obligations that were contractually committed or renewed prior to
January 1, 2010, shall be equal to the RPS Class I ACP Rate as calculated for the
applicable Compliance Year under 225 CMR 14.08(3)(a)2.  This provision does not
apply to obligations that were contractually committed or renewed on or after
January 1, 2010.
4.   The Retail Electricity Supplier shall include with its Annual Compliance Filing
copies of any ACP receipt(s) for Solar Carve-out ACPs made to the MassCEC for the
Compliance Year.

(c)   Use of Funds.  The Department shall oversee the use of ACP funds by the MassCEC,
so as to further the commercial development of RPS Class I Renewable Generation Units and
Solar Carve-out Renewable Generation Units. 

14.09:   Annual Compliance Filings for Retail Electricity Suppliers

(1)   Date of Annual Compliance Filing.  For each Compliance Year, the Retail Electricity
Supplier annually shall file an annual Compliance Filing with the Department no later than the
first day of July, or the first Business Day thereafter, of the subsequent Compliance Year. 

(2)   Contents of Annual Compliance Filing.  For each Retail Electricity Product, the Filing shall
document compliance with the provisions of 225 CMR 14.07 and 14.08 to the satisfaction of the
Department and shall include, but not be limited to, the following:

(a)   Total Electrical Energy Sales to End-use Customers.   Documentation of the total MWhs
of electrical energy allocated by the Retail Electricity Supplier to End-use Customers in the
Compliance Year.  Such allocation is defined as the total quantity of the Supplier's
Certificates Obligation that the Supplier correctly allocated or should have allocated to all
of the Supplier's Massachusetts retail subaccounts in the NEPOOL GIS, in compliance with
all relevant provisions of Part 4 of the NEPOOL GIS Operating Rules, or any successor rules,
as specified in the Guideline on the Determination of Sales to End-use Customers.
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(b)   Electrical Energy Sales to End-use Customers by Product.  Documentation of the total
MWhs of each Retail Electricity Product allocated to End-use Customers in the Compliance
Year, verified by an independent third party satisfactory to the Department, consistent with
the Guidelines.  Such allocation is defined as the quantity of the Supplier's Certificates
Obligation that the Supplier correctly allocated or should have allocated to each of the
Supplier's Massachusetts retail subaccounts at the NEPOOL GIS, in compliance with all
relevant provisions of Part 4 of the NEPOOL GIS Operating Rules, or any successor rules,
as specified in the Guideline on the Determination of Sales to End-use Customers.  The
Department shall keep product information confidential to the extent permitted by law.
(c)   Attributes Allocated from the Compliance Year.  Documentation of the total MWhs of
each Retail Electricity Product allocated to End-use Customers that were derived from RPS
Class I Renewable Generation and Solar Carve-out Renewable Generation during the
Compliance Year, and which may include electrical energy generated on End-use Customers'
sides of retail meters in the ISO-NE Control Area or by Off-grid Generation Units in
Massachusetts in the Compliance Year, as follows:

1.   For electrical energy transactions included in the ISO-NE Settlement Market System,
the Compliance Filings shall include documentation from the NEPOOL GIS
administrator of the Retail Electricity Supplier's ownership of GIS Certificates
representing RPS Class I Renewable Generation and Solar Carve-out Renewable
Generation during the Compliance Year.
2.   For electrical energy transactions not included in the ISO-NE Settlement Market
System, but for which the Retail Electricity Supplier has secured GIS Certificates from
the NEPOOL GIS, the Compliance Filings shall include documentation from the
NEPOOL GIS of the Retail Electricity Supplier's ownership of GIS Certificates
representing RPS Class I Renewable Generation and Solar Carve-out Renewable
Generation during the Compliance Year.

(d)   Attributes Allocated from Banked Compliance.  Allocation by Retail Electricity Product
of any quantity of RPS Class I Renewable Generation Attributes banked from one or both
of the two previous years pursuant to 225 CMR 14.08(2) that are used to demonstrate
compliance with the RPS Class I Minimum Standard in the current Compliance Year, and
allocation by Retail Electricity Product of any quantity of Solar Carve-out Renewable
Generation Attributes banked from one or both of the two previous years pursuant to
225 CMR 14.08(2) that are used to demonstrate compliance with the Solar Carve-out
Minimum Standard or the RPS Class I Minimum Standard in the current Compliance Year;
(e)   Alternative Compliance Credits.  Allocation by Retail Electricity Product of any
Alternative Compliance Credits claimed pursuant to 225 CMR 14.08(3)(a), along with a copy
of any Alternative Compliance Payment receipt(s), and allocation by Retail Electricity
Product of any Solar Carve-out Alternative Compliance Credits claimed pursuant to
225 CMR 14.08(3)(b), along with a copy of any Solar Carve-out Alternative Compliance
Payment receipt(s); and
(f)   Attributes Banked for Future Compliance.  Identification of any quantity of Attributes
from RPS Class I Renewable Generation or Solar Carve-out Renewable Generation, that the
Retail Electricity Supplier anticipates claiming for purposes of Banked Compliance in
subsequent years under the Banked Compliance provisions of 225 CMR 14.08(2).
(g)   Contracts Subject to Lower ACP Rate under 225 CMR 14.08(3)(b)(3).  Identification
of any contract for a specific term of years that was executed before January 1, 2010, and its
terms, including but not limited to, the execution and expiration dates of the contract and the
annual volume of electrical energy supplied.  Contracts eligible for the Lower ACP Rate shall
include only those contracts that were executed by a retail End-use Customer.

14.10:   Reporting Requirements

(1)   Certification.  Any person required by 225 CMR 14.00 to submit documentation to the
Department shall provide:

(a)   the person's name, title and business address;
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(b)   the person's authority to certify and submit the documentation to the Department; and
(c)   the following certification:  "I hereby certify, under the pains and penalties of perjury,
that I have personally examined and am familiar with the information submitted herein and
based upon my inquiry of those individuals immediately responsible for obtaining the
information, I believe that the information is true, accurate, and complete.  I am aware that
there are significant penalties, both civil and criminal, for submitting false information,
including possible fines and imprisonment."

(2)   Annual Renewable Energy Resource Report.  The Department shall produce and make
available to the public an annual report that summarizes information submitted to the
Department by Retail Electric Suppliers in the Annual Compliance Filings submitted to the
Department pursuant to 225 CMR 14.09(2).  Such report shall include non-confidential data that
provides the following:

(a)   the extent to which the Retail Electric Suppliers complied with the RPS Class I
Minimum Standard and the Solar Carve-out Minimum Standard, both separately and
combined;
(b)   the extent to which the Retail Electric Suppliers used Standard Compliance, Banked
Compliance, and Alternative Compliance in meeting the Minimum Standards; and
(c)   the names, locations, and types of RPS Class I Renewable Energy Generation Units and
Solar Carve-out Renewable Energy Units from which the Retail Electric Suppliers, as an
aggregate, obtained the Renewable Energy Attributes used in meeting the Minimum
Standards.

(3)   Identification of Renewable Generation Units, RPS Class I Generation Units and Solar
Carve-out Renewable Generation Units.  The Department shall inform the NEPOOL GIS
administrator which Generation Units should be designated as Renewable Generation Units, RPS
Class I Generation Units and Solar Carve-out Renewable Generation Units pursuant to 225 CMR
14.00. 

14.11:   Inspection

(1)   Document Inspection.  The Department may audit the accuracy of all information submitted
pursuant to 225 CMR 14.00.  The Department may request and obtain from any Owner, Operator
or Authorized Agent of an RPS Class I Renewable Generation Unit or a Solar Carve-out
Renewable Generation Unit, including Aggregations, and from any Retail Electricity Supplier
information that the Department determines necessary to monitor compliance with and
enforcement of 225 CMR 14.00.

(2)   Audit and Site Inspection.  Upon reasonable notice to a Retail Electricity Supplier or to an
RPS Class I or Solar Carve-out Renewable Generation Unit Owner, Operator or Authorized
Agent, the Department may conduct audits, which may include inspection and copying of records
and/or site visits to an RPS Class I Renewable Generation Unit, Solar Carve-out Renewable
Generation Unit, or a Retail Electricity Supplier's facilities, including, but not limited to, all files
and documents that the Department determines are related to compliance with 225 CMR 14.00.

14.12:   Non-compliance

Any Retail Electricity Supplier or Owner, Operator or Authorized Agent of a RPS Class I
Renewable Generation Unit, Solar Renewable Generation Unit or Aggregation that fails to
comply with the requirements of 225 CMR 14.00 shall be subject to the following provisions:

(1)   Notice of Non-compliance.  A failure to comply with the requirements of 225 CMR 14.00
shall be determined by the Department.  A written Notice of Non-compliance shall be prepared
and delivered by the Department to any Retail Electricity Supplier or Owner, Operator or
Authorized Agent of an RPS Class I  Renewable Generation Unit or Solar Renewable Generation
Unit or Aggregation that fails to comply with the requirements of 225 CMR 14.00.  The Notice
of Non-compliance shall describe the Requirement(s) with which the Retail Electricity Supplier,
Owner, Operator or Authorized Agent failed to comply and the time period of such
non-compliance.
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(2)   Publication of Notice of Non-compliance.  A Notice of Non-compliance may be published
on the Department's website and in any other media deemed appropriate by the Department.
Such publication may remain posted until the Retail Electricity Supplier or Owner, Operator or
Authorized Agent returns to compliance as determined by the Department.

(3)   Planning Requirement.  A Retail Electricity Supplier that fails to meet the requirements of
225 CMR 14.07 during a Compliance Year shall submit a plan for achieving compliance for the
subsequent three years. The plan shall be filed with the Department no later than the first day of
September of the Compliance Year subsequent to the Compliance Year for which the Retail
Electricity Supplier was out of compliance or such date as the Department may specify.

(4)   Suspension or Revocation of License.  The Department shall refer its findings of non-
compliance to the Massachusetts Department of Public Utilities.  A Retail Electricity Supplier
that fails to comply with 225 CMR 14.00 may be subject to the Massachusetts Department of
Public Utilities Licensure Action under 220 CMR 11.07(4)(c)1.

14.13:   Severability

If any provision of 225 CMR 14.00 is declared invalid, such invalidity shall not affect other
provisions or applications that can be given effect without the invalid provision or application.

REGULATORY AUTHORITY

225 CMR 14.00:  M.G.L. c. 25A, § 11F.
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801 CMR 54.00: VOCATIONAL SCHOOL EQUIPMENT GRANT PROGRAM 

Section

54.01:   General Provisions
54.02:   Eligibility
54.03:   Application
54.04:   Awards
54.05:   Payment
54.06:   Reporting Requirements

54.01:   General Provisions

(1)   Purpose and Authority.  801 CMR 54.00 is adopted by the Secretary of Administration and
Finance, under the authority of St. 2008, c. 304, § 2C, item 1100-3001, to set rules for a grant
program to eligible vocational schools for equipment to be used for educational or training
programs.

(2)   Definitions.  The terms used in 801 CMR 54.00 shall have the meanings ascribed to them
in 801 CMR 54.01(2), unless otherwise specified in 801 CMR 54.00.

Applicant refers to a regional vocational school district or a city vocational technical school
which has an educational or workforce training program and offers “Vocational-technical
education” as defined in M.G.L. c. 74, § 1.

Grantee refers to an applicant who has been awarded a grant under the Vocational School
Equipment Grant Program by the Executive Office for Administration and Finance.

54.02:   Eligibility

(1)   Applicant Eligibility.  A regional vocational school district or a city vocational technical
school may be eligible for a grant under this program if it offers “Vocational-technical
education” as defined in M.G.L. c. 74, § 1. 

(2)   Equipment Eligibility.  Eligible equipment must support workforce training on healthcare
equipment, information technology equipment, or advanced manufacturing equipment.  Eligible
equipment does not include equipment which has received a grant through the Massachusetts
Life Sciences Center or the Massachusetts Clean Energy Center.  Equipment may not include
equipment purchased before an applicant applies for a grant under this program.

54.03:   Application

(1)   The Executive Office for Administration and Finance shall prepare and make available an
application for this program.  The application shall be available on the Executive Office for
Administration and Finance webpage and may be available on the Department of Education and
Secondary Education webpage or any other relevant webpage.  

(2)   The application shall include:
(a)   Any industry partner providing a monetary or in-kind match; 
(b)   Any community college partner;
(c)   The name and description of the equipment proposed to be purchased;
(d)   A description of how the equipment will be used in the program;
(e)   A cost estimate for the equipment;
(f)   A statement of whether the program has received grants from the Massachusetts Life
Sciences Center or the Massachusetts Clean Energy Center;
(g)   Curriculum of the program;
(h)   The number of student entering the program;
(i)   The number of students completing the program;
(j)   The certification or degree achieve as a result of the program;
(k)   The placement of graduates in related employment fields;
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54.03:   continued

(l)   The placement of graduates in post-secondary education;
(m)   The retention of skilled graduates in Massachusetts;
(n)   The amount of other funds raised or leveraged to support training programs;
(o)   The applicant’s current year budget, including the budget for the educational program
which will use the equipment;
(p)   The proposed budget for the program receiving the equipment;
(q)   The applicant’s plan to fund and conduct annual maintenance;
(r)   The credentials, qualifications, experience and expertise of faculty and instructors;
(s)   The applicant’s plan to train untrained staff on the equipment;
(t)   The applicant’s need for the equipment; 
(u)   The potential benefits of the equipment for the applicant; 
(v)   The signature of the superintendent or principal of the school; and
(w)   Any other information the applicant deems necessary to describe the scope of its
program.  

(3)   Applications shall be sent to the Executive Office for Administration and Finance.

(4)   Review of Applications.  The Executive Office for Administration and Finance shall
evaluate all complete applications for this program that satisfy the program requirements.  The
Executive Office for Administration and Finance shall consult with designees from the
Department of Education and Secondary Education, the Lieutenant Governor’s Office, and the
Massachusetts Life Sciences Center to evaluate applications and determine the eligibility of each
applicant.

(a)   Priority will be given to applicants who display the following:
1.   Partnership with community colleges;
2.   Partnership with related industry; or
3.   A program which will address workforce needs based on regional labor market data.

(b)   The Executive Office for Administration and Finance may also consider the following
factors when selecting grantees:   

1.   The number of students entering the program; 
2.   The number of students completing the program; 
3.   The certification or degree achieved as a result of the program; 
4.   The placement of graduates in related employment fields; 
5.   The placement of graduates in post-secondary education; 
6.   The retention of skilled graduates in Massachusetts;
7.   The amount of other funds raised or leveraged to support training programs;
8.   The credentials, qualifications, experience and expertise of faculty and instructors;
9.   The clarity and reasonableness of equipment and supply purchases for curriculum;
10.   Effectiveness and quality of any industry collaboration;
11.   Effectiveness and the quality of any collaboration with community colleges; 
12.   Effectiveness of the applicant to evaluate its success; 
13.   The applicant’s current year budget, including the budget for the educational
program which will use the equipment;
14.   The proposed budget for the program receiving the equipment;
15.   The applicant’s plan to fund and conduct annual maintenance;
16.   The applicant’s plan to train untrained staff on the equipment;
17.   The applicant’s need for the equipment; 
18.   The potential benefits of the equipment for the applicant; and
19.   Evidence it deems relevant to the success of the applicant’s program.

54.04:   Awards

(1)   Matching Awards.  The Executive Office for Administration and Finance may give larger
awards on the basis that an applicant has obtained one-to-one matching funds from an industry
partner or partnering community college.  Matches may be monetary or in-kind; however, in-kind
matches must be supported by documentation.  Payment on awards based on matching funds may
not be disbursed until proof of match is submitted and approved by the Executive Office for
Administration and Finance.  Awards will not be given to programs requesting funds for the
same equipment that was funded through the Massachusetts Life Sciences Center or the
Massachusetts Clean Energy Center.
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(2)   Unspent Awards. An award must be spent within two years of the grant of the award.
Grantees will forfeit any remaining award unused after two year.  The Executive Office for
Administration and Finance shall give due consideration to any extenuating circumstances
presented in writing by the applicant and may waive this restriction at its discretion.  

(3)   Default, Recapture, or Change in Use.  In the event that the grantee within the first three
years of an award

(a)   sells or otherwise disposes of all or a portion of the equipment,
(b)   uses all or a portion of the equipment for any use other than the use agreed to use, or
(c)   through any other act or omission by the grantee materially impairs the use of all or a
portion of the equipment,

the grantee shall pay to the Commonwealth an amount equal to the purchase value of all or a
portion of the equipment if such occurs within the first year of the award, an amount equal to b
of the purchase value of all or a portion of the equipment if such event occurs within the second
year of the award and a of the purchase value of all or a portion of the equipment if such event
happens within the third year of the award. The Department of Education and Secondary
Education may conduct inspections of the grantee’s equipment to ensure its proper and
continuing use.

(4)   Grant Awards.  The Executive Office for Administration and Finance shall prepare an
agreement for each approved project.  The Executive Office for Administration and Finance shall
also review the agreement with each grantee prior to signing to ensure that:

(a)   The grantee will be in compliance with all applicable State and municipal law and
regulation in execution of the project; and
(b)   The grantee agrees to comply with the terms of the agreement.

54.05:   Payment

(1)   In order to be eligible for release of a grant award, grantees must:
(a)   Purchase equipment eligible under 801 CMR 54.02;
(b)   Purchase equipment within two years of receiving an award.  The Executive Office for
Administration and Finance shall give due consideration to any extenuating circumstances
presented in writing by the applicant and may waive this requirement at its discretion;
(c)   Provide proof of purchase for equipment;
(d)   Provide certification stating:

1.   Purchase of equipment is for education and training of a workforce;
2.   The obligations in the proof of purchase have not been the basis for a prior requisition
which has been paid;
The grantee is not in default of the award agreement; 

(e)   Demonstrate that a match has been received for grantees who have received an award
with a matching requirement.  In the case of a cash match, documentation of a check or wire
transfer is sufficient.  In the case of an in-kind donation, documentation of the value of
services or equipment must be provided. 

(2)   After the Executive Office for Administration and Finance verifies the information provided
under 801 CMR 54.05 and determines the equipment is eligible under the grant agreement, the
Executive Office for Administration and Finance shall disburse funds to the grantee.  This
includes funds awarded based on verified matching funds.  

54.06:   Reporting Requirements

Within 30 days of the conclusion of each academic year, each grant recipient shall submit
an annual report to the Executive Office for Administration and Finance detailing to the extent
practicable the following information:

(a)   Number of graduates;
(b)   Areas of certification/degrees achieved;
(c)   The number and percentage of graduates placed in relevant fields; 
(d)   Retention of skilled graduates in Massachusetts; 
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54.06:   continued

(e)   Amount of other funds raised or leveraged; and
(f)   Any information the Executive Office for Administration and Finance deems relevant.

REGULATORY AUTHORITY

801 CMR 54.00:    St. 2008, c. 304, § 2C, item 1100-3001.
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956 CMR 8.00: STUDENT HEALTH INSURANCE PROGRAM

Section

8.01:   General Provisions 
8.02:   Definitions
8.03:   Mandatory Health Insurance Coverage
8.04:   Student Health Insurance Program Requirements
8.05:   Waiver of Participation Due to Comparable Coverage
8.06:   Recordkeeping
8.07:   Reporting
8.08:   Oversight and Enforcement 
8.09:   Sanctions 
8.10:   Administrative Bulletins
8.11:   Severability 

8.01:   General Provisions

(1)   Scope, Purpose and Effective Date.  956 CMR 8.00 establishes the requirements effective
May 24, 2013, for Student Health Insurance Programs.  In accordance with M.G.L. c. 15A, § 18,
Massachusetts independent and public institutions of higher education must ensure that all
full-time and part-time students participate in a Student Health Insurance Program or in a plan
of comparable coverage.

(2)   Authority.  956 CMR 8.00 is promulgated in accordance with the provisions of
M.G.L. c. 15A, § 18.

8.02:   Definitions

The following terms as used in 956 CMR 8.00 have the following meanings, except where
the context clearly indicates otherwise: 

Carrier.  An insurer licensed or otherwise authorized to transact accident and health insurance
under M.G.L. c. 175; a nonprofit hospital service corporation organized under M.G.L. c. 176A;
a nonprofit medical service corporation organized under M.G.L. c. 176B; or a health
maintenance organization organized under M.G.L. c. 176G.  An entity exempt from licensure
under 211 CMR 43.02(2) that operates a Student Health Insurance Program shall not be
considered a carrier or subject to a carrier's enabling statute or the provisions of M.G.L. c. 176N
or M.G.L. c. 176O for the purposes of complying with the requirements for that Student Health
Insurance Program.

Connector.  Commonwealth Health Insurance Connector Authority established under
M.G.L. c. 176Q, § 2.

Emergency Services.  Services consistent with the Division of Insurance statutory references
including those specified in M.G.L. c. 175, § 47U; M.G.L. c. 176A, § 8U; M.G.L. c. 176B, § 4U;
and M.G.L. c. 176G, § 5.

Evidence of Coverage.  Any certificate, contract or agreement of health insurance including
riders, amendments, endorsements and any other supplementary inserts or a summary plan
description as defined in Division of Insurance regulations 211 CMR 52.00:  Managed Care
Consumer Protections and Accreditation of Carriers.

Full-time Student.  A student who meets the minimum academic requirements for full-time
students as defined by the school in which the student is enrolled.

Health Benefit Plan.  Any health plan offered through a health insurance program or other
program through which an individual may obtain health benefits and services.
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8.02:   continued

Independent Institution of Higher Education.  Any institution, other than institutions within the
public system of higher education as set forth in M.G.L. c. 15A, § 5, that offers courses leading
to an academic degree and is accredited by the Massachusetts Board of Higher Education under
the provisions of M.G.L. c. 69, §§ 30, 30A and 31A and 610 CMR 2.00:  Independent
Institutions of Higher Education Standards.

Low Income Patient.  An individual whose status has been determined pursuant to the criteria
in 114.6 CMR 13.00:  Health Safety Net Eligible Services and who may receive hospital or
community health center services eligible for payment from the Health Safety Net.

MassHealth.  The Medical Assistance program administered by the Executive Office of Health
and Human Services pursuant to M.G.L. c. 6A, §16 and M.G.L. c. 118E and in accordance with
Title XIX of the Federal Social Security Act and all applicable Federal demonstrations and
waivers.

Mental Illness.  A condition consistent with Massachusetts statutory references, including those
specified in M.G.L. c. 175, § 47B; M.G.L. c. 176A, § 8A; M.G.L. c. 176B, § 4A; and
M.G.L. c. 176G, § 4M.

Office of Patient Protection.  The office within the Department of Public Health established by
M.G.L. c. 111, § 217 responsible for the administration and enforcement of M.G.L. c. 176O,
§§ 13 through 16.

Part-time Student.  A student who participates in at least 75% of the academic requirements for
full-time students.

Public Institution of Higher Education.  An institution of higher education as defined in
M.G.L. c. 15A, § 5, and Quincy College.

Resident.  A person living in Massachusetts with the intention to remain permanently or for an
indefinite period of time.

School.  A public or independent institution of higher education located in Massachusetts.

School Year.  The 365-day period commencing on the first day of the fall semester at each
school.

Student.  A full-time or part-time student enrolled in a degree-granting program at a school.

Student Health Insurance Program.  A student health insurance program offered by a school in
accordance with the requirements of M.G.L. c. 15A, § 18 and 956 CMR 8.00.

8.03:   Mandatory Health Insurance Coverage

(1)   Students.  Every full-time and part-time student enrolled in a certificate, diploma or
degree-granting program of higher education must participate in his or her school's Student
Health Insurance Program or in a health benefit plan with comparable coverage as defined in
956 CMR 8.05(2).

(2)   Schools.  Every school shall offer a Student Health Insurance Program and shall require all
full-time and part-time students enrolled in a certificate, diploma or degree-granting program to
participate in the school's Student Health Insurance Program or in a health benefit plan with
comparable coverage as defined in 956 CMR 8.05(2).
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8.04:   Student Health Insurance Program Requirements

(1)   Required Benefits.  A school's Student Health Insurance Program must provide reasonably
comprehensive coverage of health services, including preventive and primary care, emergency
services, surgical services, hospitalization benefits, ambulatory patient services, and mental
health services.  Carriers must provide all benefits and services required by Division of Insurance
statutes and regulations at 211 CMR.

(2)   Other Requirements.  A school's Student Health Insurance Program:
(a)   may not exclude or limit coverage, except as otherwise permitted by 956 CMR 8.04(3),
of any full-time or part-time student who is away from campus for any reason;
(b)   must include services delivered in accordance with the healing practices of Christian
Science;
(c)   must provide a maximum aggregate indemnity of at least $50,000 to be paid for all
benefits for each physical or mental illness or accident, if the Student Health Insurance
Program limits benefits per illness or accident;
(d)   must specify in writing its policy regarding premium refunds and partial year student
enrollment;
(e)   must specify in writing its policy regarding denial of payments for rendered services and
for denials of referrals for requested services, including an internal grievance procedure.
Carriers must provide students with notification of the right of appeal to the Office of Patient
Protection;
(f)   must designate at least one member of the school's staff as the Student Health Insurance
Program contact person to help students with any Student Health Insurance Program issues
that may arise;
(g)   must not consider a student a late enrollee if a request for enrollment is made within 30
days after termination of coverage under another health insurance plan, including MassHealth
or Commonwealth Care, and prorate premiums for such student based on the month of
enrollment in the Student Health Insurance Program; and
(h)   may define benefit levels either as benefit levels per school year or as benefit levels per
52-week period from the onset of illness or accident.

(3)   Permissible Exclusions and Limitations.  A school's Student Health Insurance Program may:
(a)   impose reasonable exclusions and limitations including different benefit levels for
in-network and out-of-network providers; 
(b)   impose reasonable co-payments and deductibles.  The school's Student Health Insurance
Program must specify the co-pay amount for in-network and out-of-network office, clinic,
and hospital visits.  The total annual deductible may not exceed $250 per year.
(c)   exclude charges reimbursable by any other valid and collectible medical insurance plan,
provided that any charges in excess of the limits of such other medical insurance plan must
be reimbursed as otherwise provided in the school's Student Health Insurance Program; and
(d)   exclude hospital or medical care resulting from participation in intercollegiate athletics
provided that such care is covered under another health insurance program with equal or
greater coverage.

(4)   Student Health Service.  A school may elect to provide some or all of its student health
benefits through an on-campus student health service.  If the school's Student Health Insurance
Program uses an on-campus student health service that is not equipped to provide all of the
benefits required by law, the program must arrange for students to obtain access to outside
providers of the required services.  Such access arrangements may include procedural rules for
students to follow to obtain access to outside providers.  Students must follow the procedural
rules established by the program to obtain access to outside services.  The student health service
shall specify, in writing, the consequences of a student's failure to follow such procedural rules,
and shall further specify that a student has a right of review from any denial of services or
payment for services as a result of a student's failure to follow such procedural rules.  The student
health service shall also provide a grievance procedure and notification of the right to file a
grievance if the student's request for access to an outside provider is denied.  An on-campus
student health service shall maintain records of referrals made to outside providers of mandated
benefits and denied requests for referrals to outside providers.
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8.04:   continued

(5)   Additional Benefits.  A school's Student Health Insurance Program may offer benefit levels
that exceed the minimum requirements.  In designing Student Health Insurance Programs,
schools may take into consideration the following factors: the type and nature of the student
body, the size of the campus, the location of the campus, the extent of on-campus health services,
the ability of individual students to purchase health benefit plans, and the ability of the school
to join with other schools for the purpose of securing savings through collective bidding for
Student Health Insurance Programs.

(6)   Disclosure.  Schools must make available and accessible to students, at the same time
registration materials become available but no less than 30 days in advance of the registration
deadline, information regarding all benefits and services available to the student under the
Student Health Insurance Program together with applicable limitations and exclusions, provided
that such information has been approved by the Division of Insurance.  If such information has
not been approved by the Division of Insurance within the specified timeframe, the information
must be posted within seven days of receiving approval from the Division of Insurance.  Such
information, including the Student Health Insurance Program's Evidence of Coverage and contact
information for the school Student Health Insurance Program contact person, must be made
available on the school's website or via a link on the school's website and its availability
communicated by other channels through which student health information is commonly
distributed to students.

8.05:   Waiver of Participation Due to Comparable Coverage

(1)   Election of Waiver of Participation.  A school may elect to allow full-time and part-time
students to waive participation in their school's Student Health Insurance Program.  Schools
electing to allow waivers must: 

(a)   clearly communicate to their students information regarding the waiver process, the
manner by which a student may request and obtain a waiver, and the deadlines associated
with the waiver process.
(b)   require students waiving participation to certify, in writing, at least annually, as part of
the school's usual registration process that they are participating in a health benefit plan with
comparable coverage.

(2)   Comparable Coverage.
(a)   Coverage under a health benefit plan is comparable if: 

1.   the health benefit plan provides to the student throughout the school year reasonably
comprehensive coverage of health services, including preventive and primary care,
emergency services, surgical services, hospitalization benefits, ambulatory patient
services, and mental health services; and 
2.   the services covered under the health benefit plan are reasonably accessible to the
student in the area where the student attends school.

(b)   A school may waive participation for students enrolled in MassHealth or a Common-
wealth Choice Young Adult Plan.
(c)   A school may not waive participation for: 

1.   students determined to be Low Income Patients for Services Eligible for Payment
from the Health Safety Net or enrolled in Commonwealth Care; 
2.   students with coverage from insurance carriers outside the U.S. and coverage by
foreign National Health Service programs, unless the student is studying in a foreign
country and the student's insurance provides coverage in that location; and 
3.   students with a health benefit plan that provides coverage through a closed network
of providers, not reasonably accessible in the area where the student attends school, for
all but emergency services.

(d)   It is the responsibility of the student seeking to waive participation in his or her school's
Student Health Insurance Program - not the school in which the student is enrolled - to
determine whether the student's health benefit plan has coverage comparable to the coverage
offered under his or her school's Student Health Insurance Program.
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8.05:   continued

(3)   Written Waiver Request.
(a)   A school electing to allow students to waive participation in the school's Student Health
Insurance Program must obtain, from each student, a written waiver request.  The waiver
request must be on a form supplied by the school, and may be submitted electronically.  The
waiver request must contain, at a minimum, the following information:

1.   the name of the entity offering the health benefit plan; 
2.   the policy or other number used to identify the student's participation in the health
benefit plan;
3.   the subscriber or primary enrollee in the health benefit plan and the relationship of
that person to the student;
4.   a statement certifying that the coverage under the health benefit plan is comparable
to coverage under the school's Student Health Insurance Program and that the student
understands that once a waiver request is submitted, the student will be responsible for
his or her medical expenses, and that neither the school nor the Student Health Insurance
Program will be responsible for those expenses; and
5.   a signature of the student and the student's parent or guardian if the student is a
minor.  A school may accept electronic waiver forms and electronic signatures.

(b)   A school has no affirmative obligation to compare coverage of the two plans.  If a
school relies in good faith on the statements by a student that the coverage is comparable, the
school is not be liable for any penalty or for any failure to comply with a provision of
956 CMR 8.00 caused by any misstatement by the student.  A school must not accept a
student's waiver request, however, if it knows that the student's statement is inaccurate or if
the student's coverage cannot be verified.  If a school does not accept a student's waiver
request, the student must participate in their school's Student Health Insurance Program.

8.06:   Recordkeeping

All schools must maintain records sufficient to demonstrate compliance with 956 CMR 8.00.
These records must include, at a minimum, a copy of the school's Student Health Insurance
Program offered to students; a copy of the school's Student Health Insurance Program's Evidence
of Coverage; all informational materials developed by or for the school to describe its Student
Health Insurance Program; the student's obligations to participate in his or her school's Student
Health Insurance Program; and all written waiver requests submitted pursuant to 956 CMR
8.05(3).  Such records must be maintained for at least three years.

8.07:   Reporting

(1)   By November 1  of each year, each school must report to the Connector, in a mannerst

specified by the Connector, the following information:
(a)   the total number of full-time and part-time students enrolled in the school who are
required to participate in their school's Student Health Insurance Program or in a health
benefit plan with comparable coverage for the current school year;
(b)   from the total number reported in 956 CMR 8.07(1)(a), the number who have waived
participation in their school's Student Health Insurance Program pursuant to 956 CMR 8.05
for the current school year; and
(c)   performance metrics, such as medical and administrative costs, the number of claim
denials and grievances, medical loss ratios, and other administration and performance
measures as specified by the Connector, pertaining to the Student Health Insurance Program
for the previous school year.

(2)   By 30 days after the plan renewal date or May 1  of each year, whichever is earlier, eachst

school must report to the Connector, in a manner specified by the Connector: 
(a)   the following information for the upcoming school year:

1.   the name of the carrier underwriting the school's Student Health Insurance Program;
2.   the premium cost per student per year for the school's Student Health Insurance
Program;
3.   any other health-related charges or fees assessed to students; and
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8.07:   continued

4.   a description of the benefits, benefit levels, exclusions, limitations, and other
important terms and conditions of the school's Student Health Insurance Program through
the submission of marketing materials and the Evidence of Coverage for the school's
Student Health Insurance Program, provided that the Evidence of Coverage has been
approved by the Division of Insurance, and submission of the benefit information.  If the
Evidence of Coverage has not been approved by the Division of Insurance, the school
must submit the Evidence of Coverage within seven days of receiving approval from the
Division of Insurance.

(b)   an update of the information reported pursuant to 956 CMR 8.07(1) to reflect any
changes that may have occurred since the prior reporting period.

(3)   Each school shall provide to the Connector such additional information, data and materials
as the Connector may request from time to time in connection with implementation of 956 CMR
8.00.

8.08:   Oversight and Enforcement

(1)   Investigation, Review and Audit Procedures.  The Connector may periodically investigate,
review or audit the efforts of a school in compliance with 956 CMR 8.00.  A school must make
available to the Connector all records required to be maintained by the school under 956 CMR
8.05 and 956 CMR 8.06 and such other records, information and data that the Connector deems
pertinent.  Upon or soon after the completion of its investigation, review or audit, the Connector
will confer with the school to describe the investigation, review or audit process itself, to discuss
any conclusions and recommendations under consideration by the Connector and to offer or
obtain additional pertinent information.  Upon completion of its written report, the Connector
will forward a copy to the school.

(2)   Enforcement Process.  If the Connector determines, after investigation, review or audit, that
a school has failed to comply with 956 CMR 8.00 and that a sanction authorized under 956 CMR
8.09 should be imposed, the Connector must issue a Notice of Action.  The Notice of Action
must specify the facts relied upon in making this determination, cite any statute or regulation
which authorizes the Connector to take the action, and inform the school of its right to an
adjudicatory hearing.  An adjudicatory hearing under 956 CMR 8.00 is governed by the rules of
practice and procedure set forth in 801 CMR 1.01:  Formal Rules and 1.03:  Miscellaneous
Provisions Applicable to All Adjudicatory Proceedings.

8.09:   Sanctions

Each school which fails to meet its obligations under 956 CMR 8.00, including maintenance
of required documentation and reporting requirements, must pay a penalty of at least $35 or $5
for each student, whichever is greater, for every day the failure continues.

8.10:   Administrative Bulletins

The Connector may periodically issue administrative bulletins containing interpretations of
956 CMR 8.00 and other information to assist schools to meet their obligations under 956 CMR
8.00.

8.11:   Severability

If any section or portion of sections of 956 CMR 8.00, or the applicability thereof to any
person or circumstances is held invalid by any court of competent jurisdiction, the remainder of
956 CMR 8.00, or the applicability thereof to other persons or circumstances, will not be affected
thereby.

REGULATORY AUTHORITY

956 CMR 8.00:  M.G.L. c. 15A, § 18.
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956 CMR 9.00: EMPLOYER SURCHARGE FOR STATE FUNDED HEALTH COSTS

Section

9.01:   General Provisions
9.02:   Definitions
9.03:   Employers Subject to Surcharge
9.04:   Determination of Surcharge Amount 
9.05:   Collection of Surcharge
9.06:   Other Provisions

9.01:   General Provisions

Scope and Purpose.  956 CMR 9.00 governs the surcharge assessed on Employers that do not
comply with the requirements of M.G.L. c. 151F to adopt and maintain a Section 125 Cafeteria
Plan for payroll deductions for health insurance premiums in accordance with Commonwealth
Health Insurance Connector regulations at 956 CMR 4.00:  Employer Sponsored Health
Insurance Access.  The surcharge is assessed for State Funded Health Costs incurred for its
Employees or Employee Dependents not offered participation in the Employer's Section 125
Cafeteria Plan.

9.02:   Definitions

Meaning of Terms:  As used in 956 CMR 9.00, unless the context otherwise requires, terms
have the following meanings: 

Client Company.  A person, association, partnership, corporation or other entity that uses
workers provided by an Employee Leasing Company pursuant to a contract.

Commonwealth Care Trust Fund.  The trust fund established under M.G.L. c. 29, § 2OOO.

Connector.  The Commonwealth Health Insurance Connector Authority established under
M.G.L. c. 176Q, § 2.

Dependent.  A spouse and any individual that meets the criteria defined in Title 26, Subtitle A,
Chapter 1, Subchapter B, Part V, § 152 of the Internal Revenue Code.

Employee.  An individual employed by any Employer at a Massachusetts location, whether or
not the individual is a Massachusetts resident, for at least one month.

Employee Leasing Company.  A sole proprietorship, partnership, corporation or other form of
business entity whose business consists largely of leasing Employees to one or more Client
Companies under contractual arrangements that retain for such Employee leasing companies a
substantial portion of personnel management functions, such as payroll, direction and control of
workers, and the right to hire and fire workers provided by the Employee Leasing Company;
provided, however, that the leasing arrangement is long term and not an arrangement to provide
the Client Company temporary help services during seasonal or unusual conditions.

Employer.  An Employer with more than eleven full time equivalent Employees that is required
by M.G.L. c. 151F to adopt and maintain a Section 125 Cafeteria Plan in accordance with the
provisions of 956 CMR 4.06:  Adoption and Maintenance of Section 125 Cafeteria Plan.

Fiscal Year.  The period from October 1  through September 30 , the fiscal year for thest th

Uncompensated Care Trust Fund and Health Safety Net Trust Fund.
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9.02:   continued

Free Care.  Services eligible for payment from the Uncompensated Care Trust Fund under
114.6 CMR 11.00:  Administration of the Uncompensated Care Pool and 114.6 CMR
12.00:  Services Eligible for Payment from the Uncompensated Care Trust Fund  and from its
successor, the Health Safety Net Trust Fund.

Health Insurance Responsibility Disclosure (HIRD).  The form that Employers and Employees
are required to submit about health insurance status under M.G.L. c. 176Q, § 17 and 956 CMR
10.00:  Health Insurance Responsibility Discloure.

Health Safety Net Trust Fund.  The trust fund established pursuant to M.G.L. c. 118E, § 57.

Insurance Partnership Program.  The premium assistance program established under
M.G.L. c. 118E, § 9C.

Section 125 Plan.  A cafeteria plan that meets the criteria defined in Title 26, Subtitle A,
Chapter 1, Subchapter B, Part III, § 125 of the Internal Revenue Code.

State Funded Health Services.  Services that are paid from the Uncompensated Care Trust Fund
or the Health Safety Net Trust Fund as further defined in 956 CMR 9.03(4).

Uncompensated Care Trust Fund.  The fund established pursuant to M.G.L. c. 118G, § 18.

9.03:   Employers Subject to Surcharge

(1)   General.  An Employer is subject to surcharge if:
(a)   it is a Non-providing Employer determined in accordance with 956 CMR 9.03(2); and
(b)   any of its Employees are State funded Employees determined in accordance with
956 CMR 9.03(3); and 
(c)   its State funded Employees receive State funded Health Services that total at least
$50,000 in a fiscal year as determined in accordance with 956 CMR 9.03(4).

(2)   Non-providing Employer.  A Non-providing Employer is an Employer of a State funded
Employee as defined in 956 CMR 9.03(3) that employs eleven or more full time equivalent
Employees and is not in compliance with the requirement to adopt and maintain a Section 125
Cafeteria Plan for such State funded Employee.

(a)   Number of Employees.  An Employer has eleven or more full time equivalent
Employees if the sum of total payroll hours for all Employees for the Fiscal Year divided by
2,000 is greater than or equal to 11.  In calculating total payroll hours:

1.   For each Employee with more than 2,000 payroll hours for the Employer, the
Employer shall include 2,000 payroll hours.
2.    Payroll hours include all hours for which an Employer paid wages to an Employee
including, but not limited to, regular, vacation, sick, Federal Medical Leave of Absence,
short term disability, long term disability, overtime and holiday payroll hours.
3.   An Employer that is determined to be a successor under M.G.L. c. 151A shall include
the payroll hours of the precessor's Employees during the applicable Fiscal Year.

(b)   Certain Permitted Section 125 Cafeteria Plan Exclusions.  An Employer is not a
Non-providing Employer with respect to a State funded Employee to the extent the Employee
is excluded from eligibility to participate in the Employer's Section 125 Cafeteria Plan in
accordance with 956 CMR 4.00: Employer Sponsored Health Insurance Access.
(c)   Exemptions.  An Employer is not a Non-Providing Employer if it is a signatory to or
obligated under a negotiated, bona fide collective bargaining agreement that governs the
employment conditions of the State funded Employee; or participates in the Insurance
Partnership Program.
(d)   Employee Leasing Company Arrangements.  If and to the extent there is an arrangement
between Client Company and an Employee Leasing Company, the Client Company is the
Employer for purposes of M.G.L. c. 118G and the determination of the Employer Surcharge
under 956 CMR 9.00 with respect to itself and its Employees covered by the arrangement.
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9.03:   continued

(3)   State funded Employee.  A State funded Employee is:
(a)   an Employee or Dependent of such Employee with more than three State funded
admissions or visits during a Fiscal Year, or
(b)   an Employee or Dependent of an Employee of an Employer whose Employees or
Dependents make five or more State funded admissions or visits during a Fiscal Year.

(4)   Determination of State funded Health Costs.  The Connector will determine the State funded
Health Costs for a State funded Employee as follows: 

(a)   The Connector will review all claims for State funded Health Services submitted for
payment by hospitals and community health centers during a Fiscal Year.
(b)   The Connector will match claims to Employers, using all available data sources,
including, but not limited to, the Employee's application form, the provider claim or
Emergency Room Bad Debt Form, the HIRD form, Office of Medicaid data, and data from
the Department of Revenue and Division of Unemployment Assistance.
(c)   For each Fiscal Year, the Connector will determine State funded Health Costs by
multiplying each provider's claims for State funded Health Services by its percentage of total
Uncompensated Care Pool or Safety Net Care payments divided by its total charges for all
State funded Health Services.
(d)   The Connector will determine the Employers of State funded Employee(s) as set forth
in 956 CMR 9.03(3) and with $50,000 or more in aggregate State funded Health Services.
(e)   The Connector will determine if an Employer identified in 956 CMR 9.03(2) is a
Non-providing Employer.  The Connector will make this determination using data from the
HIRD form, the Connector, and data matches undertaken pursuant to an Interagency Service
Agreement to the extent permitted by law with the Department of Revenue and the Division
of Unemployment Assistance.
(f)   FY2007.  For FY2007, the Connector will determine State funded Health Costs only for
the period from July 1, 2007 through September 30, 2007.

(5)   Monitoring.  The Connector may use data submitted by hospitals and community health
centers to monitor uncompensated care usage during the fiscal year and may inform Employers
if it determines that its State funded Employees have incurred State funded Health Costs in a
fiscal year.

9.04:   Determination of Surcharge Amount

(1)   General.  The Connector will determine the Surcharge amount by taking into account:
(a)   the number of Employees of the Employer; 
(b)   the number of admissions and visits for each State funded Employee; 
(c)   the total State funded Health Services attributed to the Employer's State Funded
Employees as determined under 956 CMR 9.03(4); and
(d)   the percentage of Employees for whom the Employer provides health insurance.

(2)   Employer Category.
(a)   The Connector will assign each Employer subject to surcharge to one of three categories
as follows: 

Category 1 11-25 Employees
Category 2 26-50 Employees
Category 3 >50 Employees

(b)   The Connector will determine the number of full time equivalent Employees using the
best available data including data from the Department of Revenue and the Division of
Unemployment Assistance.

(3)    Assessment Percentage.  The Connector will determine the percentage of State funded
Health Costs to be assessed in accordance with the Table in 956 CMR 9.04(4).  The percentages
in the Table are based on the number of Employees and the amount of State-fund Health Costs
incurred.
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9.04:   continued

(4)   Surcharge Determination.  The Connector will apply the surcharge in the chart below to an
Employer's State funded Health Costs when one State Funded Employee or his or her
Dependents has four or more admissions or visits during the year, or  its State Funded Employees
and/or their Dependents have five or more visits during the year.

The product of the State Funded Health Costs and the applicable percentage will be reduced
by the Employer's percentage of Enrolled Employees as determined under 956 CMR
11.03(1):  General.  However, in no case shall the reduction be greater than 75%.

State Funded Costs 11-25 Employees 26-50 Employees >50 Employees

$50,000-$75,000 20% 50% 80%

$75,001-$150,000 30% 60% 90%

Over $150,000 40% 70% 100%

9.05:   Collection of Surcharge

(1)   Notification of Surcharge Liability.  The Connector will notify Employers subject to
Surcharge at the end of each Fiscal Year.  The Notice will contain the following information:

(a)   Employer name, FEIN, address;
(b)   Name of State funded Employee.  If Employee dependent, name of Employee;
(c)   Name of provider that submitted claim;
(d)   Dates of service;
(e)   Provider charges;
(f)   Amount of State funded Health Costs per State funded Employee;
(g)   Total Amount of State funded Health Costs;
(h)   Surcharge Amount determined in accordance with 956 CMR 9.04;
(i)   Date payment is due;
(j)   Remittance advice with directions to submit payment.

(2)   If a State funded Employee is employed by more than one Non-providing Employer at the
time State funded Health Services are delivered, the Connector will assess a prorated Surcharge
to each Employer based on the best available data.  If an individual is a Dependent of two State
funded Employees, the Connector will assess a prorated Surcharge to each Employer.

(3)   Review.  An Employer may challenge the Connector's determination only if it can document
either that an individual identified as a State funded Employee was not its Employee or
Dependent of one of its Employees; or that the Employer is not a Non-providing Employer.

(a)   The Employer must notify the Connector in writing within 14 days of the notice that it
contests the Connector's determination.  The Employer must submit documentation to
support its claim with its notification.
(b)   The Connector will review the documentation and make a determination based on its
review of the documentation submitted and any other available data.  The Connector will
issue a written decision explaining its determination and any adjustment to the Employer
Surcharge amount.
(c)   If the Connector determines upon review that the Employer is not a Non-providing
Employer or is not otherwise responsible for the State funded Health Costs, no surcharge will
be assessed.
(d)   If the Connector does not adjust the Surcharge amount upon review, payment is due
within seven days of the notification of the Connector's decision.  If the Connector adjusts
the Surcharge amount upon review, payment is due within fourteen days of the Connector's
decision.

(4)   Penalties for nonpayment or late payment by the Non-providing Employer, including
assessment of interest on the unpaid liability at a rate not to exceed an annual percentage rate of
18% and late fees or penalties at a rate not to exceed 5% per month.
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9.05:   continued

(5)   In the case of a transfer of ownership, a Non-providing Employer's surcharge liability shall
be assumed by the successor in interest to the Non-providing Employer.

(6)   All surcharge payments made under 956 CMR 9.05 shall be deposited into the
Commonwealth Care Trust Fund, established by M.G.L. c. 29, § 2OOO.

9.06:   Other Provisions

(1)   No Employer shall discriminate against any Employee on the basis of the Employee's receipt
of free care, the Employee's reporting or disclosure of his Employer's identity and other
information about the Employer, the Employee's completion of a Health Insurance Responsibility
Disclosure form, or any facts or circumstances relating to "free rider" surcharges assessed against
the Employer in relation to the Employee.  Violation of 956 CMR 9.06(1) shall constitute a per
se violation of M.G.L. c. 93A.

(2)   Reporting Requirements.  Each Employer shall file or make available information which
is required or which the Connector deems reasonably necessary for calculating and collecting the
Employer Surcharge.

(3)   Notice Requirements.  An acute hospital or community health center will include a notice
in all written Collection Actions that the Connector may provide information about state funded
services to Employers and that Employers may be liable for services Employees receive.

(4)   Penalties.  If an Employer fails to file any data, statistics or schedules or other information
required under 956 CMR 9.00 or by any regulation promulgated by the Connector, the Connector
shall provide written notice of the required information.  If the Employer fails to provide
information within two weeks of receipt of said notice, or if it falsifies the same, it shall be
subject to a civil penalty of not more than $5,000 for each week on which such violation occurs
or continues, which penalty may be assessed in an action brought on behalf of the
commonwealth in any court of competent jurisdiction.

(5)   Administrative Information Bulletins.  The Connector may issue administrative information
bulletins to clarify policies, update administrative requirements and specify information and
documentation necessary to implement 956 CMR 9.00.

(6)   Severability.  The provisions of 956 CMR 9.00 are severable.  If any provision or the
application of any provision is held to be invalid or unconstitutional, such invalidity shall not be
construed to affect the validity or constitutionality of any remaining provisions of 956 CMR 9.00
or the application of such provisions.

REGULATORY AUTHORITY 

956 CMR 9.00:  M.G.L. c. 176Q.
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956 CMR 10.00: HEALTH INSURANCE RESPONSIBILITY DISCLOSURE

Section

10.01:   General Provisions
10.02:   Definitions
10.03:   Employer HIRD Form 
10.04:   Employee HIRD Form 
10.05:   Other Provisions

10.01:   General Provisions

Scope and Purpose.  956 CMR 10.00 governs the filing requirements for the Health Insurance
Responsibility Disclosure Form.  Each Massachusetts Employer with 11 or more Full Time
Equivalent Employees is required to file information about its compliance with the
M.G.L. c. 151F requirement to adopt and maintain a Section 125 Cafeteria Plan.  Each Employee
of a Massachusetts Employer with 11or more Full Time Equivalent Employees that declines the
Employer's offer of health insurance or declines to use the Employer's Section 125 Cafeteria Plan
to purchase other health insurance is required to sign an Employee HIRD form.

10.02:   Definitions

Meaning of Terms:  As used in 956 CMR 10.00, unless the context otherwise requires, terms
have the following meanings: 

151F Employer.  An Employer subject to the M.G.L. c. 151F requirement to adopt and maintain
a Section 125 Cafeteria Plan in accordance with 956 CMR 4.00:  Employer Sponsored Health
Insurance Access.

Client Company.  A person, association, partnership, corporation or other entity that uses
workers provided by an Employee Leasing Company pursuant to a contract.

Connector.  The Commonwealth Health Insurance Connector Authority established under
M.G.L. c. 176Q, § 2.

Employee.  An individual employed by any Employer at a Massachusetts location, whether or
not the individual is a Massachusetts resident, for at least one month.

Employee Leasing Company.  A sole proprietorship, partnership, corporation or other form of
business entity whose business consists largely of leasing Employees to one or more Client
Companies under contractual arrangements that retain for such Employee leasing companies a
substantial portion of personnel management functions, such as payroll, direction and control of
workers, and the right to hire and fire workers provided by the Employee Leasing Company;
provided, however, that the leasing arrangement is long term and not an arrangement to provide
the Client Company temporary help services during seasonal or unusual conditions.

Employer.  An Employing Unit subject to M.G.L. c. 151A, and the commonwealth, its
instrumentalities, political subdivisions, an instrumentality of a political subdivision, including
municipal hospitals, municipal electric companies, municipal water companies, regional school
districts and any other instrumentalities as are financially independent and are created by statute.

Employing Unit.  Any individual or type of organization including any partnership, firm,
association, trust, trustee, estate, joint stock company, insurance company, corporation, whether
domestic or foreign, or his or its legal representative, or the assignee, receiver, trustee in
bankruptcy, trustee or successor of any of the foregoing or the legal representative of a deceased
person who or which has or had one or more individuals performing services for him or it within
the Commonwealth of Massachusetts.  An entity is an Employing Unit whether or not the
services performed are deemed employment under M.G.L. c. 151A.
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10.02:   continued

Independent Contractor.  An individual that provides services not deemed to be employment
under M.G.L. c. 151A, § 2 because:

(a)   such individual has been and will continue to be free from control and direction in
connection with the performance of such services, both under his contract for the
performance of service and in fact;
(b)   such service is performed either outside the usual course of business for which the
service is performed or is performed outside of all the places of business of the enterprise for
which the service is performed; and
(c)   such individual is customarily engaged in an independently established trade,
occupation, profession or business of the same nature as that involved in the service
performed.

Section 125 Cafeteria Plan.  A cafeteria plan that meets the requirements of Title 26, Subtitle A,
Chapter 1, Subchapter B, Part III, § 125 of the Internal Revenue Code.

Seasonal Employee.  An individual hired to perform services for wages by a seasonal employer
certified under M.G.L. c. 151A during the seasonal period in the employer's seasonal operations
for a specific temporary seasonal period; whose employment is limited to the period between the
beginning and ending dates of the employer's seasonal period' and whose employment does not
exceed 16 weeks.

Temporary Employee.  An individual that works for an Employer on either a full or part time
basis; whose employment is explicitly temporary in nature and does not exceed 12 consecutive
weeks during the period from October 1  through September 30 .st th

10.03:   Employer HIRD Report

(1)   General Requirements.  Each Massachusetts Employer with eleven or more Full Time
Equivalent Employees shall report the following information in an Employer HIRD Report
specified by the Connector.

(a)   Reporting Employer.  An Employer has 11 or more Full Time Equivalent Employees
if the sum of total payroll hours for all Employees for a calendar quarter, divided by 500, is
greater than or equal to 11.  In calculating payroll hours:  

1.   For each Employee with more than 500 payroll hours for the Employer, the Employer
shall include 500 payroll hours.
2.   Payroll hours include all hours for which an Employer paid wages including, but not
limited to, regular, vacation, sick, Federal Medical Leave of Absence, short term
disability, long term disability, overtime and holiday hours.
3.   The Employer shall include the payroll hours of Seasonal Employees but shall not
include the payroll hours of Independent Contractors as defined in 956 CMR 10.02.
4.   An Employer who is determined to be a successor under M.G.L. c. 151A shall
include the payroll hours of the predecessor's Employees during the determination period.

(b)   Required Information.  Each Reporting Employer is required to report the following
information: 

1.   Employer Legal Name;
2.   Employer DBA Name;
3.   Employer FEIN;
4.   Division of Unemployment Assistance Account Number;
5.   Whether the Employer adopts and/or maintains a Section 125 Cafeteria Plan in
accordance with the requirements of the Connector;
6.   Whether the employer collects Employee HIRD forms from employees that decline
to participate in group health plan or Section 125 plan;
7.   Whether the Employer contributes to the premium cost of a group health plan for its
Employees;
8.   If the Employer contributes to the premium cost of a group health plan for its
Employees, the employer contribution percentage for each employee category if the
percentage varies by category.
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956 CMR 11.00: EMPLOYER FAIR SHARE CONTRIBUTION

Section

11.01:   General Provisions
11.02:   Definitions
11.03:   Determination of Fair and Reasonable Premium Contribution 
11.04:   Determination of Fair Share Contribution 
11.05:   Other Provisions

11.01:   General Provisions

Scope and Purpose.  956 CMR 11.00 governs the determination of whether an Employer
makes a Fair and Reasonable Premium Contribution to the health insurance cost of its
Employees.  Employers that make a Fair and Reasonable Premium Contribution are exempt from
the Employer Fair Share Contribution under M.G.L. c. 149, § 188.  956 CMR 11.00 also governs
the determination of the annual Fair Share Contribution Amount.  The Fair Share Contribution
is collected by the Division of Unemployment Assistance from Employers of 11 or more full-
time equivalent employees in accordance with 430 CMR 15.00:  Fair Share Employer
Contribution.

11.02:   Definitions

Meaning of Terms:  As used in 956 CMR 11.00, unless the context otherwise requires, terms
have the following meanings: 

Client Company.  A person, association, partnership, corporation or other entity that is a
co-employer of workers provided by a Employee Leasing Company pursuant to a contract.

Connector.  Commonwealth Health Insurance Connector Authority established under
M.G.L. c. 176Q, § 2.

Contributing Employer.  An Employer that offers a Group Health Plan to which the Employer
makes a fair and reasonable premium contribution as defined in 956 CMR 11.03.

Employee.  An individual employed for at least one month during the 12 month period ending
with the last day of the applicable reporting period by an Employer at a Massachusetts location
subject to M.G.L. c. 149, § 188.

Employee Leasing Company.  A sole proprietorship, partnership, corporation or other form of
business entity whose business consists largely of leasing employees to one or more Client
Companies under contractual arrangements that retain for such employee leasing companies a
substantial portion of personnel management functions, such as payroll, direction and control of
workers, and the right to hire and fire workers provided by the employee leasing company;
provided, however, that the leasing arrangement is long term and not an arrangement to provide
the client company temporary help services during seasonal or unusual conditions.
Notwithstanding any arrangement between a client company and an Employee Leasing
Company, the Client Company is the Employer for purposes of M.G.L. c. 149, § 188 and
956 CMR 11.00.

Employer.  An employing unit as defined in M.G.L. c. 151A, § 1 of M.G.L. c. 152.
 

Enrolled Employee.  An employee who has accepted and is enrolled in the employer's sponsored
Group Health Plan.
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11.02:   continued

Full-time Employee.  A Full-time Employee is an Employee that works the lower of:
(a)   35 or more hours per week; or
(b)   at least the minimum number of weekly payroll hours required for any employee to be
eligible for the Employer's Full-time Health Plan Benefits.

Full-time Health Plan Benefits.  The level of employer contribution to the Group Health Plan that
is equivalent to the contribution offered to Full-time Employees.

Group Health Plan.  A group health plan, as defined in 26 U.S.C. § 5000(b), to provide Medical
Care, whether insured or self-funded, that is:

(a)   sponsored and paid for, in whole or in part, by an employer; or
(b)   sponsored by a self-employed person or an employee organization, for the purpose of
providing health care (directly or otherwise) to the employees, former employees,
self-employed individuals, or others associated or formerly associated with an employer or
self-employed individual in a business relationship, or their families to which the employer
contributed.

Independent Contractor.  An individual that provides services not deemed to be employment
under M.G.L. c. 151A, § 2 or M.G.L. c. 152 in the case of services for employing units not
subject to M.G.L. c. 151A.

Medical Care.  Medical services for the diagnosis, cure, treatment, or prevention of disease, as
defined in Internal Revenue Code § 213(d)(1)(A) and (B).

Multi-employer Group Health Plan.  A Multi-employer Health Plan is a Group Health Plan to
which more than one employer is required to contribute, and which is maintained pursuant to one
or more collective bargaining agreements between employee organization(s) and the employers.

Premium Reimbursement Arrangement.  An arrangement under which an employer offers in
writing to reimburse its employees for a portion of the premium expense of an individual health
plan.  The employee pays all of the monthly premium cost directly to the carrier.  The employee
submits documentation of the premium expense to the employer for reimbursement up to the
monthly limit established by the arrangement.

Seasonal Employee.  An individual hired to perform services for wages by a seasonal employer
under M.G.L. c. 151A during the seasonal period in the employer's seasonal operations for a
specific temporary seasonal period; that has been notified by the Division of Unemployment
Assistance that the individual is performing services in seasonal employment for a seasonal
employer; whose employment is limited to the beginning and ending dates of the employer's
seasonal period; and whose employment does not exceed 16 weeks.

11.03:   Determination of Fair and Reasonable Premium Contribution

(1)   General.  An Employer that employs 11 or more full-time equivalent Employees in the
Commonwealth as determined under 956 CMR 11.03(2) and is not a Contributing Employer as
determined under 956 CMR 11.03(3) shall pay a per Employee contribution in accordance with
430 CMR 15.00:  Fair Share Employer Contribution.

(2)   Number of Employees.  An Employer has 11 or more full-time equivalent Employees if the
sum of total payroll hours for all Employees for a calendar quarter, divided by 500, is greater
than or equal to 11.  In calculating total payroll hours:

(a)   For each Employee with more than 500 payroll hours, the Employer shall include 500
payroll hours.
(b)   Payroll hours include all hours for which an Employer paid wages to an Employee
including, but not limited to, regular, vacation, sick, Federal Medical Leave of Absence, short
term disability, long term disability, overtime and holiday payroll hours.
(c)   An Employer that is determined to be a successor under M.G.L. c. 151A shall include
the payroll hours of the predecessor's Employees during the applicable period.
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11.03:   continued

(d)   Payroll hours include hours for which an Employer paid wages to a temporary employee
as defined in 430 CMR 4.04(8)(a):  Definitions provided that the individual has worked for
the Employer for at least 150 payroll hours during the 12 month period ending with the last
day of the applicable reporting period.

(3)   Contributing Employer Determination.  A Contributing Employer that makes a Fair and
Reasonable Premium Contribution to a Group Health Plan in accordance with 956 CMR
11.03(3) is not liable for the Fair Share Contribution.

(a)   Group Health Plan.  A Contributing Employer must maintain documentation about its
group health plan and premium contributions including, but not limited to, the following: 

1.   a written plan description for each plan, including a description of benefits; eligibility
requirements, and amount of employer contribution; and evidence that the plan was in
place during the quarter for which eligibility is determined; and   
2.   copies of employee handbook or other written communications to employees about
the plan or plans, including plan benefits, eligibility requirements, and the employer
contributions.
3.   A Premium Reimbursement Arrangement may be considered a Group Health Plan
for purposes of 956 CMR 11.00 only if the Employer designates a specific insurance plan
or plans for employee enrollment, in writing; communicates such designation, in writing,
to its employees; and otherwise meets the criteria enumerated in 956 CMR 11.03(3)(a)1.
and 2.

(b)   Employees.  For purposes of determining if an Employer is a Contributing Employer,
an Employer shall:

1.   include all Full-time Employees employed at Massachusetts locations, whether or not
they are Massachusetts residents; and
2.   exclude Seasonal Employees and temporary employees.  A temporary employee is
an employee that works for an Employer on either a full or part-time basis whose
employment is explicitly temporary in nature and does not exceed 12 consecutive weeks
during the 12-month period ending on the last day of the reporting quarter.

(c)   Percentage of Full-time Employees Enrolled.
1.   An Employer shall calculate the percentage of Full-time Employees enrolled in its
Group Health Plan for each quarter as follows: 

a.   The Employer shall identify and record the number of Full-time Employees
enrolled in the Group Health Plan on the last day of the calendar quarter.
b.   The Employer shall identify and record the number of Full-time Employees on
the Employer's payroll on the last day of the calendar quarter.
c.   The Employer shall calculate the percentage of Full-time Employees enrolled for
the quarter by dividing the number of Full-time Employees enrolled in the Group
Health Plan for the quarter by the number of Full-time Employees for the quarter.

2.   Employees included in the percentage calculation.  An Employer must include all
Full-time Employees as defined in 956 CMR 11.02 to determine its Percentage of
Full-time Employees Enrolled.

a.   Multi-employer Health Plans.  If the Employer makes premium contribution
payments to a Multi-employer Health Plan on behalf of an Employee, the Employer
may include that Employee in the calculation of the percentage of Full-time Employ-
ees enrolled in its group health plan.
b.   Federal Contracts.  An Employer that makes an employee benefit contribution for
a Full-time Employee in accordance with federal requirements, the Employer may
include that employee in the number of employees enrolled in the health plan.
c.   Prevailing Wage.  An Employer that makes an employee benefit contribution to
a health and welfare plan for a Full-time Employee in accordance with M.G.L c. 149,
§ 27 may include that Employee in the number of Employees enrolled in the health
plan.
d.   Exempt Employees.  An Employer may exclude a Full-time Employee from the
denominator of the percentage of Full-time Employees enrolled if the employee
claims exemption from the requirements of M.G.L. c. 111M, § 2 because of sincerely
held religious beliefs and has filed an affidavit in accordance with M.G.L. c. 111M,
§ 3.  The Employer must maintain documentation to verify that the employee has
claimed such an exemption.
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11.03:   continued

(d)   Premium Contribution Standard.  For purposes of the Premium Contribution Standard,
an Employer must offer to make a premium contribution of at least 33% of the cost of an
employer sponsored Group Health Plan offered to all of its Full-time Employees no more
than ninety days after the date of hire.

1.   An Employer's Group Health Plan must be in effect and available to Full-time
Employees for the entire quarter.  If a new Employer or its predecessor is not in operation
on the first day of the quarter, the Employer is not liable for the Fair Share Contribution
during that quarter.
2.   For each quarter, the premium contribution percentage, the offer to employees, and
the minimum number of hours that the Employer requires for an employee to be eligible
for full time benefits must be documented in writing.
3.   An Employer that contributes to an employer-sponsored Group Health Plan and also
contributes to a Multi-employer Group Health Plan, including a Taft-Hartley Plan, or
makes employee benefit contributions pursuant to federal contract requirements or
M.G.L. c. 149, § 27, shall determine its compliance with the premium contribution
standard based only on its employees enrolled in its Group Health Plan.
4.   If an Employer makes different percentage contributions for different employee
groups, compliance with the premium contribution standard is based on the lowest
premium percentage contribution.

(e)   Contributing Employer Determination.  An Employer is determined to be a Contributing
Employer based on the percentage of Full-time Employees enrolled in its Group Health Plan
under 956 CMR 11.03(3)(e); its compliance with the premium contribution standard under
956 CMR 11.03(3)(e); and the number of full-time equivalent employees calculated under
956 CMR 11.03(2).

1.   An Employer is a Contributing Employer if:
a.   for an Employer with more than 50 full-time equivalent employees:

i.   its percentage of Full-time Employees enrolled is at least 25% and it meets the
premium contribution standard; or 
ii.   its percentage of Full-time Employees enrolled is at least 75%.

b.   for an Employer with 50 or fewer full-time equivalent employees, if:
i.   its percentage of Full-time Employees enrolled is at least 25%; or
ii.   it meets the Premium Contribution standard.

11.04:   Determination of Annual Fair Share Employer Contribution

(1)   Determination of Contribution Amount.  The Annual Fair Share Employer Contribution
Rate is the lower of:

(a)   $295 per employee; or
(b)   the sum of the Fair Share Employer Contribution and the Per Employee Cost of
Unreimbursed Physician Care as calculated in accordance with 956 CMR 11.04.  The Fair
Share Employer Contribution Rate shall be determined annually by the Connector in
consultation with the Director of the Department of Workforce Development using the best
available data.  The Annual Fair Share Employer Contribution Rate shall be adjusted to
reflect a quarterly rate based on 25% of the annual fair share contribution rate applicable to
that quarterly period.

(2)   Fair Share Employer Contribution Rate.  The Connector will determine the Annual Fair
Share Employer Contribution Rate as follows: 

(a)   Determine the per user share of Private Sector Liability by dividing total Private Sector
Liability for the Fiscal Year by the total number of users of the Health Safety Net in the most
recent fiscal year.
(b)   Determine the number of employee users that received services funded by the Health
Safety Net;   
(c)   Multiply the total number of employee Health Safety Net users by the percentage of
employers that are non-Contributing Employers.
(d)   Determine the total cost of liability associated with employees of non-Contributing
Employers by multiplying the number of users that are employees of non-Contributing
Employers by the Per User Share of Private Sector Liability.
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11.04:   continued

(e)   Divide the total liability for employees of non-Contributing Employers by the total
number of employees of non-Contributing Employers as determined by the Connector.
(f)   Adjust by medical inflation as determined by the Connector.

(3)   Per Employee Cost of Uncompensated Physician Care.
(a)   The Connector will determine the total amount of uncompensated health care services
provided by physicians to non-elderly, uninsured residents of the Commonwealth.  The
Connector will use the best available data, including survey data or other data source.
(b)   The Connector will divide this amount by the number of employees of contributing
Employers to determine the Per Employee Cost of Uncompensated Physician Care.

(4)   The Sum of the Fair Share Employer Contribution and the Per Employee Cost of
Uncompensated Physician Care is the Annual Fair Share Contribution Rate.

11.05:   Other Provisions

(1)   General.  Each Employer shall file or make available information which is required or which
the Connector deems reasonably necessary for calculating the Employer Fair Share Contribution.

(2)   Severability.  The provisions of 956 CMR 11.00 are severable.  If any provision or the
application of any provision is held to be invalid or unconstitutional, such invalidity shall not be
construed to affect the validity or constitutionality of any remaining provisions of 956 CMR
11.00 or the application of such provisions.

(3)   Administrative Bulletins.  The Connector may issue administrative bulletins to clarify
policies, update administrative requirements and specify information and documentation
necessary to implement 956 CMR 11.00.

REGULATORY AUTHORITY 

956 CMR 11.00:  M.G.L. c. 149, § 188.
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965 CMR 4.00: CALCULATION OF PRIVATIZATION THRESHOLD

Section

4.01:   General Provisions
4.02:   Definitions
4.03:   Calculation of Annual Change in the Privatization Threshold Amount
4.04:   Table of Historical Calculations
4.05:   Access to Current Privatization Threshold Amount

4.01:   General Provisions

(1)   Authority.  965 CMR 4.00 is promulgated pursuant to M.G.L. c. 7, § 55(c).

(2)   Applicability.  965 CMR 4.00 is applicable to the Department of the State Auditor and to
any Agency as defined by M.G.L. c. 7, § 53.

(3)   Scope.  965 CMR 4.00 shall govern the calculation of the annual change, if any, in the
amount of the threshold at which a privatization contract becomes subject to M.G.L. c. 7, §§ 52
through 55.

4.02:   Definitions

As used in 965 CMR 4.00, unless the context otherwise requires, the terms set forth in
965 CMR 4.02 are defined as follows:

Consumer Price Index (CPI) shall mean the United States Department of Labor’s Bureau of
Labor Statistics Index, All Urban Consumers, U.S. City Average, for all items (1982-84=100).

CPI for Most Current Year (CPI-CY) shall mean the average CPI from the most recent December
through November period. 

CPI for Previous Year (CPI-PY) shall mean the average CPI from the second most recent
December through November period.

CPI Change shall mean the difference between the CPI-CY and the CPI-PY.

Current Privatization Threshold Amount shall mean the prior year’s Privatization Threshold
Amount plus the Privatization Threshold Change.

Department shall mean the Department of the State Auditor.

Original Threshold Amount shall mean $500,000.

Percent Change in CPI shall mean the percent increase or decrease in the average CPI from the
previous year calculated by dividing the CPI Change by the CPI-PY.

Privatization Contract  shall mean an agreement or combination or series of agreements by which
a non-governmental person or entity agrees with an agency to provide services, valued at the
Current Threshold Amount, which are substantially similar to and in lieu of, services theretofore
provided, in whole or in part, by regular employees of an agency.  Any subsequent agreement,
including any agreement resulting from a rebidding of previously privatized service, or any
agreement renewing or extending a privatization contract, shall not be considered a privatization
contract.  A contract for information technology services shall not be considered a privatization
contract if an employee organization recognized under M.G.L. c. 150E as the exclusive
representative of an affected employee, as determined by the Secretary of Administration and
Finance, agrees to the terms of the contract in writing.  An agreement solely to provide legal,
management consulting, planning, engineering, or design services shall not be considered a
privatization contract.
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4.02:   continued

Privatization Threshold Amount shall mean the dollar amount at which point a contract may be
subject to M.G.L. c. 7, §§ 52 through 55.

Privatization Threshold Change shall mean the prior year’s Privatization Threshold Amount
multiplied by the Percent Change in the CPI.

4.03:   Calculation of Annual Change in the Privatization Threshold Amount

(1)   Pursuant to M.G.L. c. 7, § 53, as of January 1  each year, Privatization Threshold Amountst

shall increase from the Original Threshold Amount and any changes in prior year Privatization
Threshold Amounts to reflect increases in the consumer price index calculated by the United
States Bureau of Labor Statistics for all urban consumers nationally during the most recent 12
month period for which data is available.

(2)   As of January 1  of each year, the most recent 12 month period for which data is availablest

is the previous December through November period.  For example, on January 1, 2012, the most
recent 12 month period for which United States Bureau of Labor Statistics data was available
was the period from December 1, 2010 to November 30, 2011.

(3)   In January of each year, the Department shall calculate the CPI for the Most Current Year
by adding up the monthly change in the CPI from the most recent December through November
period and dividing by 12.  For example, in the period from December 1, 2010 to November 30,
2011, the average CPI was 224.385.

(4)   Following the calculation of the CPI for the Current Year, the Department shall subtract the
CPI for the Previous Year from the CPI for the Current Year to determine the CPI Change.  For
example, the CPI for Previous Year in the example in 965 CMR 4.03(3), for the period from
December 1, 2009 to November 30, 2010, was 217.828.  In this example, the CPI Change for the
Privatization Threshold Amount to take effect as of January 1, 2012 was 6.56.

(5)   In order to determine the Percent Change in CPI, the Department shall divide the CPI
Change by the CPI for Previous Year, and multiply the result by 100.  For example, in the
example 965 CMR 4.03(4), dividing the CPI Change – 6.56 – by the CPI-PY – 217.828 – yields
the number 0.0301, which, multiplied by 100, yields a Percent Change in CPI of 3.01%.

(6)   To determine the Privatization Threshold Change, the Department shall multiply the prior
year’s Privatization Threshold Amount by the Percent Change in CPI.  In the example 965 CMR
4.03(5), for instance, because the prior year’s Privatization Threshold Amount was $508,775 and
the Percent Change in CPI was 3.01%, the Privatization Threshold Change was $15,316.

(7)   To determine the Current Privatization Threshold Amount, the Department shall add the
Privatization Threshold Change to the prior year’s Privatization Threshold Amount.  In the
instance in 965 CMR 4.03(6), adding the Privatization Threshold Change -- $15,316 – to the
prior year’s Privatization Threshold Amount -- $508,775 – yielded a Current Privatization
Threshold Amount, as of January 1, 2012, of $524,091.

(8)   In the event that the CPI declines, the new Privatization Threshold Amount shall decline as
well, but in no event shall the new Privatization Threshold decline below the statutorily set
threshold of $500,000.
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4.04:  Table of Calculations

Following the statutory increase in the Original Threshold Amount that took effect on July 1,
2009, and using the procedures in 965 CMR 4.03, the Department employed the following
calculations in arriving at new Privatization Threshold Amounts:

Year
Avg. CPI
Dec-Nov

Percent
Change

Percent Change
in Dollars

New Privatization Threshold (effective
January 1  the following year)st

2009 214.071
The calculation was not used in 2009 because doing so would have
resulted in a threshold below the statutory threshold of $500,000.

2010 217.828 1.76% $8,775 $508,775
2011 224.385 3.01% $15,316 $524,091
2012 229.267 2.18% $11,403 $535,494

4.05:   Access to Current Privatization Threshold Amount

Upon completion of a new Current Privatization Threshold Amount, the Department shall
publicize the new Amount on the State Auditor’s website -- http://www.mass.gov/auditor/.
Anyone may request information on the Current Privatization Threshold Amount by contacting
the Department at the following address and/or phone number:

Legal Department
Office of the State Auditor
One Ashburton Place, Room 1819
Boston, MA 02108
(617) 727-6200

REGULATORY AUTHORITY

965 CMR 4.00:  M.G.L. c. 7, § 55(c).
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10.03:   continued

9.   If the Employer contributes to the premium cost of a group health plan for its
Employees, the total monthly premium cost for the lowest priced health insurance offered
for an individual plan and a family plan.
10.   If the Employer offers an Employer sponsored group health plan, the open
enrollment period of the Employer sponsored plan.
11.   Information about the Employer's full-time criteria: 

a.   payroll hours per week does your firm require an employee to work to be
considered full time;
b.   minimum number of payroll hours per week that firm requires an employee to
work to be considered eligible for full-time health plan benefits;
c.   whether firm offers participation in a multiemployer health plan to any full-time
employees during the applicable base period;
d.   how many months a full-time employee must work at firm before he or she is
eligible for health benefits? 

(c)   Employee Leasing Company Arrangements.  If and to the extent there is an arrangement
between Client Company and an Employee Leasing Company, the Client Company is the
Employer for purposes of M.G.L. c. 118G with respect to itself and its Employees covered
by the arrangement.  Nothing in 956 CMR 10.00 prohibits the Client Company from
executing an agreement with the Employee Leasing Company that assigns responsibility for
filing the Client Company's Employer HIRD Report to the Employee Leasing Company.  If
the Employee Leasing Company fails to comply with such an agreement, the Client Company
will continue to be responsible for compliance with 956 CMR 10.00.  If an Employee
Leasing Company files the Employer HIRD Report on behalf of its Client Companies, it shall
file a separate report for each Client Company.

(2)   Required Filings.
(a)   Due Dates.  Each Reporting Employer shall submit its Employer HIRD Report with its
Fair Share Contribution filing in accordance with the filing requirements of the Division of
Unemployment Assistance.  If an Employer is permitted to submit the Fair Share
Contribution filing once a year, the Employer may file only one Employer HIRD Report per
year.
(b)   Employer Attestation.  All Employer HIRD reports shall be made under the pains and
penalties of perjury.  A Reporting Employer must designate a responsible individual
authorized to verify and certify the accuracy of the Employer HIRD information submitted.
(c)   The Connector may change reporting requirements, including specified forms and filing
deadlines by administrative bulletin.

(3)   Data Verification.
(a)   Verification.  Each Reporting Employer must submit any additional documentation
requested by the Connector to verify the accuracy of the data submitted.
(b)   Audit.  The Connector may, upon notice to the Reporting Employer, inspect and copy
any records necessary to verify the accuracy of the information submitted.
(c)   Data Matches.  The Connector will initiate data matches, as permitted by law, with the
Division of Unemployment Assistance and the Department of Revenue to verify the accuracy
of the data submitted by the reporting Employer.

10.04:   Employee HIRD Form

(1)   General Requirements.  Each Reporting Employer must provide an Employee HIRD Form
for completion and signature by each Employee that declines to enroll in Employer-sponsored
insurance or declines to use the Employer's Section 125 Cafeteria Plan to pay for health
insurance.  Each time an Employee of a Reporting Employer declines to enroll in Employer
sponsored insurance or declines to use the Reporting Employer's Section 125 Plan to pay for
health insurance, the Employee is required to complete, sign and return an Employee HIRD Form
to the Reporting Employer.

(a)   Reporting Employer.  An employer is required to collect signed Employee HIRD Forms
if it has either 5,500 payroll hours in any quarter or 22,000 payroll hours in a year.
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10.04:   continued

(b)   Required Information.  The Employee HIRD Form must contain the following
information: 

1.   Employee Name;
2.   Employer Name;
3.   Whether the Employee was informed about the Employer's Section 125 Cafeteria
Plan;
4.   Whether the Employee declined to use the Employer's Section 125 Cafeteria Plan to
pay for health insurance;
5.   Whether the Employee was offered Employer subsidized health insurance;
6.   Whether the Employee declined to enroll in Employer subsidized health insurance;
7.   If the Employee declined Employer subsidized health insurance, the dollar amount
of employee's portion of the monthly premium cost of the least expensive individual
health plan offered by the Employer to the Employee;
8.   Whether the Employee has alternative insurance coverage;
9.   The Employee's signature and the date on which the Employee signs the HIRD form.

(c)   Required Acknowledgments.
1.   The Employee must acknowledge that he or she has declined to enroll in Employer
sponsored insurance and/or has declined to use the Employer's Section Cafeteria 125 Plan
to pay for health insurance.
2.   The Employee must acknowledge that if he or she declines an Employer offer of
subsidized health insurance, he or she may be liable for his or her health care costs.
3.   The Employee must acknowledge that he or she is aware of the individual mandate
under M.G.L. c. 111M and the penalties for failure to comply with the individual
mandate.
4.   The Employee must acknowledge that he or she is required to maintain a copy of the
signed HIRD Form and that the HIRD Form contains information that must be reported
in the Employee's Massachusetts tax return.
5.   The Employee must indicate that by his or her signature, he or she acknowledges the
truthfulness of his or her answers.

(2)   HIRD Form.
(a)   Form Availability; Versions.  The Connector will make available the Employee HIRD
Form to Reporting Employers by posting the Form on the Connector's website,
www.MahealthConnector.org.  The Connector may revise the Employee HIRD Form from
time to time.  When an Employee is required to sign the Employee HIRD Form, the
Reporting Employer must provide the Employee with the current version of the Employee
HIRD form as posted on the website on the date of signature.  A Reporting Employer is not
required to have Employees sign an updated version of the Connector's Employee HIRD
Form if the Employee signed the version in effect on the date of signature.
(b)   Alternative Form.  A Reporting Employer may collect the required information and
acknowledgements from its Employees in any form or manner, including any electronic or
other alternative media form that it deems necessary or appropriate; provided that the
alternative form contains all of the required data elements listed in 956 CMR 10.04(1) and
the same wording, order, and sequence and numbering of questions as they appear on the
Employee HIRD Form version posted on the Connector's website.
(c)   Electronic Signatures.  An Employee may sign an Employee HIRD Form using an
electronic signature; provided such signature complies with applicable federal and state law.

(3)   The Reporting Employer must retain the signed Employee HIRD Form for a period of three
years.

(a)   The Reporting Employer must make available to the Connector and the Department of
Revenue copies of signed Employee HIRD Forms or Alternative Forms for inspection and
audit.  The Reporting Employer must submit a copy of an Employee HIRD Form to the
Connector or the Department of Revenue upon request.
(b)   If the Employee does not comply with the Reporting Employer's request to complete and
return a signed Employee HIRD Form, the Reporting Employer must document diligent
efforts to obtain such Form and maintain the documentation for a period of three years.
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10.04:   continued

(c)   Additional Documentation.  The Reporting Employer must create and retain
documentation for those Employees who are not required to sign an Employee HIRD Form
for a period of three years, including Employees enrolled in the Reporting Employer's
sponsored health plan and Employees not eligible for the Reporting Employer's Section 125
Cafeteria Plan in accordance with 956 CMR 4.06(3)(b)4.

(4)   Due Date.
(a)   Annual Open Enrollment.  The Reporting Employer must obtain a signed Employee
HIRD Form from each Employee required to sign a Form by the earlier of 30 days after the
close of the applicable open enrollment period for the Reporting Employer's health insurance,
and/or its Section 125 Cafeteria Plan, or September 30  of the reporting year.  If anth

Employer's open enrollment period for 2007 - 2008 ended prior to July 1, 2007, and an
Employee has signed an Employer form acknowledging that he or she was offered and
declined Employer sponsored insurance, such Employee is not required to sign an Employee
HIRD Form until the next applicable due date, in accordance with 956 CMR 10.04(4),
occurring on or after July 1, 2007.   If and to the extent the Employer form is effective for
any period on or after July 1, 2007, the Employer must retain the signed Employer form until
July 1, 2009.
(b)   Change in Status Terminations.  If an Employee who enrolled in an Employer sponsored
health insurance plan subsequently terminates participation in the plan between applicable
enrollment periods in accordance with the reporting Employer's Section 125 cafeteria Plan
(and remains employed by the Reporting Employer), the Employee must sign an Employee
HIRD Form within 30 days of the date participation terminated.
(c)   New Hire Enrollment.  The Reporting Employer must obtain the signed Employee HIRD
Form from each new Employee that either declines Employer sponsored health insurance or
declines to use the Employer's Section 125 Cafeteria Plan to pay for health insurance within
30 days of the close of the applicable new hire enrollment period.

(5)   Signed Copy to Employee.  The Reporting Employer must automatically provide a copy of
each signed Employee HIRD Form to the Employee.  The Reporting Employer must, upon
request, provide a copy of the Employee's signed Employee HIRD Form to the Employee for use
in filing the Employee's Massachusetts income tax return.

10.05:   Other Provisions

(1)   Information that identifies individual Employees by name or health insurance status shall
not be a public record, but such information may be exchanged with the Department of Revenue,
the Health Care Access Bureau of the Division of Insurance, the Division of Unemployment
Assistance, or the Commonwealth Health Insurance Connector Authority to extent permitted by
law under an Interagency Service Agreement.

(2)   Penalties.  An Employer that knowingly falsifies or fails to file any information required by
the Connector shall be punished by a fine of not less than $1,000 or more than $5,000.

(3)   Severability.  The provisions of 956 CMR 10.00 are severable.  If any provision or the
application of any provision is held to be invalid or unconstitutional, and such invalidity shall
not be construed to affect the validity or constitutionality of any remaining provisions of
956 CMR 10.00 or the application of such provisions.

(4)   Administrative Bulletins.  The Connector may issue administrative bulletins to clarify
policies, update administrative requirements and specify information and documentation
necessary to implement 956 CMR 10.00.

REGULATORY AUTHORITY 

956 CMR 10.00:  M.G.L. c. 176Q, § 17.
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