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TRUSS ENGINEERING CORPORATION    v.  BOARD OF ASSESSORS OF 
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This is an appeal under the formal procedure, pursuant to 

G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal 

of the Board of Assessors of the City of Springfield (the 

“appellee” or the “assessors”) to abate a tax on certain 

personal property in the City of Springfield owned by and 

assessed to Truss Engineering Corporation (the “appellant”) 

under G.L. c. 59, §§ 18 and 38, for fiscal year 2010.   

 Commissioner Mulhern heard this appeal.  Chairman Hammond 

and Commissioners Scharaffa, Rose, and Chmielinski joined him in 

a decision for the appellant.   

 These findings of fact and report are made pursuant to a 

request by the appellee under G.L. c. 58A, § 13 and 831 CMR 

1.32.  

 

 Joseph M. Henley, pro se, for the appellant.1 
 
 Patricia Bobba Donovan, Esq. for the appellee. 

 
                               

1 Mr. Henley is an officer, shareholder, registered agent, and director of the 
appellant. 
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FINDINGS OF FACT AND REPORT 

 Based on the evidence and testimony offered at the hearing 

of this appeal, as well as the parties’ uncontested submissions 

at the hearing and subsequent rehearings of the assessors’ 

Motion to Dismiss,2 which the Appellate Tax Board (the “Board”) 

denied, the Board made the following findings of fact. 

Introduction and Jurisdiction 

 On January 1, 2009, the valuation and assessment date for 

fiscal year 2010, the fiscal year at issue in this appeal, the 

appellant was the assessed owner of certain personal property 

located at its manufacturing facility on 181 Goodwin Street in 

Springfield (the “subject property”).3  For fiscal year 2010, the 

assessors valued the subject property at $1,107,140 and assessed 

a tax thereon, at the rate of $39.25 per thousand, in the amount 

of $43,455.25.          

 On January 27, 2010, Springfield’s Tax Collector (the “Tax 

Collector”) sent out the city’s actual personal property tax 

notices for fiscal year 2010.  On February 10, 2010, in 

                               

2 The assessors based the Motion to Dismiss on the appellant’s purported 
failure to timely pay at least one-half of the personal property tax due. 
 

3 The subject property would be exempt from tax under G.L. c. 59, § 5, clause 
16(3) if owned by a “manufacturing corporation.” Prior to the fiscal year at 
issue, the appellant purchased the assets of Truss Engineering, Corp., a 
predecessor manufacturing corporation, but neglected to file with the 
Commissioner of Revenue (“Commissioner”) a Form 355-Q to receive 
manufacturing corporation classification from the Commissioner under 
G.L. c. 58, § 2. The appellant has since remedied the situation and is now 
classified as a manufacturing corporation, rendering the subject property 
exempt beginning in fiscal year 2012.  
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accordance with G.L. c. 59, § 59, the appellant timely filed 

with the assessors an Application for Abatement of Personal 

Property Tax.  On May 10, 2010, the assessors denied the 

appellant’s abatement request, and on May 11, 2010, they mailed 

to the appellant a Notice of Refusal to Abate Personal Property 

Tax.  In accordance with G.L. c. 59, §§ 64 and 65, the appellant 

timely mailed a Petition Under Formal Procedure to the Board in 

an envelope postmarked August 10, 2010, which the Board received 

on August 16, 2010.4  On the basis of these uncontested facts, 

the Board found and ruled that the appellant had seasonably 

complied with its jurisdictional filing obligations. 

 Regarding the jurisdictional payment issue, which the 

assessors raised in their motion to dismiss, it is necessary to 

review the communications between the appellant and the 

assessors.  In February, 2010, shortly after receiving the 

subject tax bill, the appellant not only filed its abatement 

application but met with the assessors to determine the basis of 

the assessment.  At the February meeting, the assessors informed 

the appellant that, although the subject property could not 

qualify for an exemption for fiscal year 2010 because the 

                               

4 When the Board receives a petition after the three-month due date, the date 
of the postmark is deemed to be the date of filing.  G.L. c. 58A, § 7 and 
G.L. c. 59, §§ 64 & 65.  Because the envelope containing the appellant’s 
petition was postmarked August 10, 2010, the appellant’s appeal was deemed 
filed with the Board that same day and was therefore timely.  See Ainsworth 
v. Assessors of Mattapoisett, Mass. ATB Findings of Fact and Reports     
2012-705, 707.       
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Commissioner did not classify the appellant as a manufacturing 

corporation for that year, the assessors would “work with” the 

appellant on the valuation issue. 

After the February, 2010 meeting, as the three-month period 

within which the assessors had to act on the abatement 

application was nearing expiration, the assessors informed the 

appellant that they were unable to complete their consideration 

of the appellant’s application in the time remaining due to the 

“high volume” of abatement applications that they had received 

from Springfield taxpayers.  Rather than request that the 

appellant consent to additional time to review its application,5 

the assessors informed the appellant that they were going to 

deny the application, but would continue to work with the 

appellant to reach a satisfactory valuation of the subject 

property. 

Toward that end, the appellant and its certified public 

accountant (“CPA”) met and conversed telephonically with the 

assessors and their valuation consultant on numerous occasions 

between February and August, 2010.  In an early August 

conversation concerning valuation, the assessors advised the 

appellant’s CPA that the deadline for filing an appeal with the 

Board -- August 10, 2010 -- was drawing near. The assessors 
                               

5 G.L. c. 59, § 64 provides that an abatement application will be deemed 
denied if the assessors fail to act on an abatement application within 3 
months of its filing, unless the assessors receive the written consent of the 
applicant to take additional time. 
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further advised the appellant’s CPA that a requirement for 

preserving the Board’s jurisdiction was that the appellant pay 

one-half of the tax assessed.   

On August 10, 2010, Joseph M. Henley, an officer and 

director of the appellant, appeared at the office of Tax 

Collector and paid $21,727.63, which was more than one-half of 

the $43,455.25 personal property tax due.  The appellant was not 

billed for, or otherwise advised of, any charges related to his 

tax bill, such as interest or fees. The Board found that 

Mr. Henley credibly testified that he intended to preserve the 

appellant’s appeal rights by timely paying at least one-half of 

the personal property tax due, and that, had he known that the 

appellant’s payment would be allocated to charges other than 

tax, he would have increased the appellant’s payment by the 

amount necessary to ensure that at least one-half of the 

personal property tax due was timely paid.   

Upon the appellant’s payment of one-half of the personal 

property tax assessed, the clerk in the Tax Collector’s office 

handed Mr. Henley a receipt.  The hand-delivered receipt, called 

a “Notice of Paid Invoices,” recites, under the heading 

“Important Information Below,” that “$21,727.63” is the “amount 

paid” on the appellant’s “personal property tax” “account” for 

fiscal “year 2010” on “08/10/2010” at “13:52.”  The receipt is 

stamped “Paid” and initialed, and does not provide any 
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indication of any potential allocations of this $21,727.63 

payment amount to any categories other than tax, such as 

interest or fees.  Given that the appellant never received a 

bill or other communication advising it of an obligation to pay 

interest or other fees, and that the receipt it received showed 

no allocation of its payment to anything other than tax, the 

Board found that the appellant received no notice that a portion 

of its payment was diverted to interest and fees. 

In addition, the assessors were apparently also unaware of 

any allocation for at least several months after the appellant’s 

August tax payment.  The assessors and the appellant continued 

to communicate after the appellant’s tax payment in an effort to 

arrive at a revised value for the subject property. On October 

6, 2010, the assessors’ valuation consultant faxed to the 

appellant a proposed revised valuation of $591,990, down from 

the assessed value of $1,107,140.  The parties continued to have 

discussions until January, 2011, when the assessors discovered, 

apparently by viewing information from an internal data base 

into which the Tax Collector had entered his payment 

allocations, that the amount of tax credited to the appellant 

fell short of one-half the tax due.  Thereupon, the assessors 
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ceased all discussions with the appellant, believing that there 

was a fatal jurisdictional defect.6  

The information from the municipal data base revealed that, 

notwithstanding the lack of any notice to the appellant of 

interest and fees charged or deducted from its tax payment, the 

Tax Collector allocated the appellant’s payment as follows: 

$2,200.14 to interest; $22.00 to “warrant” and “notice” fees; 

$5.00 to a “demand” fee;7 and the remaining $19,500.49 to the 

personal property tax. The assessors argued that the allocation 

of the appellant’s payments first to interest and fees and then 

to tax is required under G.L. c. 60, § 3E.8 Because the 

allocation left a tax balance due of more than one-half of the 

tax due, the assessors argued that the appellant had failed to 

make the required one-half tax payment.   

On the basis of these subsidiary findings and reasonable 

inferences drawn therefrom, the Board found that the appellant 

timely paid at least one-half of the tax on the subject property 

prior to filing its appeal in accordance with G.L. c. 59, § 64.  
                               

6 The Board notes that the assessors had the authority to grant an abatement 
even if they determined that the appellant had no right to appeal to the 
Board.  The provisions of G.L. c. 59, §§ 64 and 65, including the requirement 
that one-half of the personal property tax be paid, concern the required 
prerequisites for the Board to grant an abatement, and do not affect the 
authority of the assessors to act on a timely filed abatement application. 
 

7 There is no explanation in the record for the basis of fees for “notice” and 
“demand” when no notice was given and no demand was made. 
 

8 G.L. c. 60, § 3E provides in pertinent part that “[p]artial payments of 
bills for taxes, excises or municipal charges and fees . . . shall be applied 
first to any interest due, then to collection charges, that have been added 
to the bills . . . .” 
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For the reasons detailed in the Opinion below, the Board found 

and ruled that the internal act of allocating the appellant’s 

tax payment, without notice to the appellant, does not affect 

the appellant’s procedural right to appeal its assessment.  

Accordingly, the Board found and ruled that it had jurisdiction 

to hear and decide this appeal.   

Valuation of the Subject Property 

 For fiscal year 2010, the assessors initially valued the 

subject property at $1,107,140. To arrive at the assessed value, 

the assessors hired a valuation consultant, who “presented us 

with a determined value for that property” which the assessors 

adopted as the assessed value. After the assessors denied its 

abatement application, the appellant consulted with a personal 

property valuation expert of its own who valued the same subject 

property at $415,000.  The principal difference between the two 

valuations turned on the practice of the assessors’ valuation 

consultant to value even the oldest personal property components 

at no less than thirty percent of their original cost (termed 

“thirty percent to the good”).  By October, 2010, the assessors’ 

valuation consultant reconsidered her valuation for fiscal year 

2010 and determined that the subject property’s value should 

have been $591,990.  The assessors, however, did not 

commensurately reduce the original assessment because of their 

belief that the appellant had forfeited its right to appeal the 
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fiscal year 2010 abatement denial.  The assessors did, however, 

value virtually the identical personal property at $496,370 for 

fiscal year 2011. 

Board’s Valuation Findings 

 The Board ultimately found that the evidence proved that 

the subject property was overvalued for fiscal year 2010.  While 

the appellant’s own personal property valuation expert valued 

the subject property at $415,000, the Board gave his opinion of 

value no weight because this expert was not present and did not 

testify at the hearing of this appeal.  Similarly, the 

assessors’ personal property valuation consultant was not 

present and did not testify at the hearing.  The Board, however, 

adopted her revised value of $591,990 for the subject property 

for two reasons: first, the assessors relied on the consultant 

to arrive at the value of the subject property and her revised 

value for the fiscal year at issue, which the consultant 

communicated to the appellant in October, 2010, acknowledged 

that the subject property had been overvalued; and, second, for 

fiscal year 2011, the assessors lowered the assessment of nearly 

the identical personal property to $496,370, consistent with an 

additional year’s depreciation from a value of $591,990 for 

fiscal year 2010.  Under these circumstances, the Board found 

that the revised value determined by the assessors’ consultant 
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for fiscal year 2010 was a more accurate reflection of the 

subject property’s fair market value than the assessed value. 

 On this basis, the Board found that the value of the 

subject property for fiscal year 2010 was $591,990 and, 

therefore, issued a decision for the appellant abating the 

corresponding personal property tax in the amount of $20,219.64. 

 

OPINION 

Jurisdiction 

 The jurisdictional issue presented by this appeal is 

whether a taxpayer who timely tenders payment of the required 

one-half of the tax due on personal property nevertheless loses 

its right to appeal because, without notice, the payment is 

first allocated to interest and other fees, leaving the amount 

credited to tax less than one-half of the tax due.  

G.L. c. 59, §§ 64 and 65 provide, in pertinent part, that 

“a person aggrieved by the refusal of assessors to abate a tax 

on personal property at least one-half of which has been paid   

. . . may appeal therefrom” to the Board. (emphasis added).  

There is no dispute that the appellant, from its side of the 

transaction, paid more than one-half of the personal property 

tax when it tendered a check in the amount of $21,727.63, 

exactly one penny more than one-half of the tax assessed. It is 

only because the Tax Collector, on his side of the transaction, 
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internally allocated the payment in such a manner that the 

appellant’s tax account was not fully credited. 

In EMC Corp. v. Commissioner of Revenue, 433 Mass. 568 

(2001), the Court analyzed an analogous jurisdictional issue. In 

EMC Corp., the taxpayer filed its application for abatement with 

the Commissioner of Revenue (“Commissioner”) under  G.L. c. 62C, 

§ 37, more than two years after the Commissioner’s internal 

assessment date, but less than two years after the date of 

notice of the assessment, which occurred later.  Section 37 

requires the application to be filed within “two years of the 

date of assessment.”  The Board found and ruled the “date of 

assessment” was the date of the Commissioner’s internal 

assessment and concluded that the application was late.  

The Court reversed the Board and held that “the date of 

assessment” as used in § 37 was the date of notice of the 

assessment and not the date of the Commissioner’s internal 

assessment.  The Court reasoned that:  

The idea that a taxpayer’s procedural rights to 
challenge that assessment can be affected or 
determined by an internal government act, without 
notice, is anomalous, at best.  One of the hallmarks 
of due process is notice (citations omitted). 
 

Id. at 574.  Further, a requirement that procedural rights may 

be affected only if a taxpayer has notice of governmental action 

“comports with contemporary notions of openness in government 

and fundamental fairness.” Id.; see also SCA Disposal Services 
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of New England, Inc. v. State Tax Commission, 375 Mass. 338, 341 

(1978) (ruling that it is fundamentally unfair to hold a 

taxpayer accountable for an untimely appeal to the Board where 

the commission’s notice of determination was not received). 

Accordingly, the Court held in EMC Corp. that the government’s 

internal act of assessment, without notice to the taxpayer, 

cannot affect the taxpayer’s right to challenge the assessment.  

In the present appeal, the appellant received no prior 

notice of the existence or amount of any interest or fees due.  

Rather, the appellant’s personal property tax bill showed a tax 

due of $43,455.25, and, cognizant of the jurisdictional payment 

requirement, it tendered a check for one-half of that amount.  

The Board therefore concluded, consistent with the holding in 

EMC Corp., that the appellant’s right of appeal cannot be denied 

by a completely internal governmental action of which the 

appellant had no notice.  

This ruling is consistent with the fundamental principle of 

Massachusetts law that “statutes embodying procedural 

requirements should be construed, when possible, to further the 

statutory scheme intended by the Legislature without creating 

snares for the unwary.” Becton, Dickenson & Co. v. State tax 

Commission, 374 Mass. 230, 234 (1978); see also Phifer v. 

Assessors of Cohasset, 28 Mass. App. Ct. 552, 555 (noting the 

particular applicability of this principle to taxpayers who are 
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proceeding pro se). The statutory scheme embodied in the § 64 

personal property tax payment requirement is to put “applicants 

for an abatement of a personal property tax upon a more 

equitable parity with applicants for an abatement of a real 

estate tax in so far as the obligation to make payment was 

concerned before an appeal.” See Assessors of Everett v. Gen. 

Elec. Co., 330 Mass. 464, 467-68 (1953). Prior to the enactment 

of St. 1945, c. 621, § 5, taxpayers seeking personal property 

tax abatements were required to pay all of the contested tax 

before filing an appeal.  Accordingly, the current requirement 

of a one-half tax payment represents a relaxation of the payment 

requirement, making access to an appeal less onerous on 

taxpayers. Clearly, allocation of tax payments without notice so 

as to deny a taxpayer’s appellate rights creates a “snare for 

the unwary” and is contrary to the Legislature’s intention in 

reducing the amount of tax payment necessary to maintain a 

personal property tax appeal.  

In addition, the receipt given to the appellant indicating 

that one-half of the tax assessment was paid on the due date 

constitutes satisfactory evidence of timely payment for 

jurisdictional purposes. See Belair Constr. Co. v. Bd. of 

Assessors of Quincy, 393 Mass. 1007, 1008 (1985) (holding that a 

receipt given by the assessors to a taxpayer following payment 

of a tax bill was “ample evidence” that the payment was applied 
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to real estate tax and not a water lien that appeared on the tax 

bill). Further, in a case analogous to the present appeal that 

again stresses the importance of taxpayer notice, the Court has 

held that, where procedural appeal rights are at stake, 

assessors may be held to information contained in a document 

given to a taxpayer. In General Dynamics Corp. v. Assessors of 

Quincy, 388 Mass. 24 (1983), the Court ruled that the “pre-

stamped” due date on the application for abatement form that was 

disseminated by that city’s assessors was strong evidence of the 

date that the tax bills were mailed, despite the parties’ 

agreement that the city’s collector-treasurer would have 

testified to a mailing date more than thirty days earlier.  Id. 

at 40-41.  Like the Board here, the Court would “not attribute 

to [city officials] the intention of misleading taxpayers.”  Id. 

at 41.  Rather, the Court construed the assessors’ actions as 

“admissions to the effect that the . . . real estate tax bills 

were sent for purposes of G.L. c. 59, § 59, [thirty days before 

the date stamped on the applications for abatement].”  Id.  The 

Court went on to “conclude that [the taxpayer]’s abatement 

applications were filed within the statutory time limit.”  Id.  

Similarly, the Board ruled in the present appeal that the 

receipt given to the appellant is further evidence that the 

appellant paid at least one-half of the tax due for purposes of 

§ 64. 
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The assessors’ argument that the Tax Collector’s allocation 

of the appellant’s tax payment was required under G.L. c. 60,   

§ 3E is of no consequence. The question presented in the present 

appeal is not whether the Tax Collector was authorized to 

allocate the appellant’s tax payment; rather, it is whether the 

appellant’s statutory right to appeal an assessment can be 

denied by governmental action taken without notice.  On the 

basis of the foregoing authorities, the answer to the latter 

question is clearly no.  

For all of the foregoing reasons, the Board concluded that 

the appellant timely paid at least one-half of the personal 

property tax due for purposes of § 64.  Accordingly, the Board 

found and ruled that it had jurisdiction to hear and decide this 

appeal.                 

Valuation of the Subject Property        

The assessors are required to assess personal property at 

its fair cash value.  G.L. c. 59, §§ 38 and 52.  Fair cash value 

is defined as the price at which a willing seller and a willing 

buyer in a free and open market will agree if both of them are 

fully informed and under no compulsion.  Boston Gas Co. v. 

Assessors of Boston, 334 Mass. 549, 566 (1956). 

 The appellant has the burden of proving that the property 

has a lower value than that assessed. “‘The burden of proof is 

upon the petitioner to make out its right as matter of law to 
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abatement of the tax.’” Schlaiker v. Assessors of Great 

Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight 

Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he 

board is entitled to ‘presume that the valuation made by the 

assessors [is] valid unless the taxpayer[] . . . prov[es] the 

contrary.’” Gen. Elec. Co. v. Assessors of Lynn, 393 Mass. 591, 

598 (1984) (quoting Schlaiker, 365 Mass. at 245)). 

In appeals before this Board, a taxpayer “‘may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’”  Gen. Elec. Co., 393 Mass. at 600 (quoting Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983)). 

In the instant appeal, the appellant offered affirmative 

evidence of value and also criticized the assessors’ personal 

property valuation consultant’s original methodology.  The Board 

gave no weight to the opinion of value proposed by the 

appellant’s personal property valuation expert because he was 

not present at the hearing and was, therefore, unavailable for 

questioning and cross-examination.  See Turner v. Assessors of 

Lunenburg, Mass. ATB Findings of Fact and Reports 2012-912, 917-

18 (rejecting and giving no weight to absent appraisers’ 

adjustments and opinions of value)(citing Papernik v. Assessors 
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of Boston, Mass. ATB Findings of Fact and Reports 2011-600, 

615).   

The evidence revealed, however, that the assessors’ 

personal property valuation consultant, who was likewise 

unavailable at the hearing, lowered her original valuation upon 

which the subject property’s assessed value for fiscal year 2010 

was based from $1,107,140 to $591,990 after reconsidering some 

of her earlier assumptions which the appellant had challenged.  

Further, for fiscal year 2011, the assessors valued the 

appellant’s nearly identical personal property at $496,370, 

consistent with an additional year’s depreciation from a value 

of $591,990 for fiscal year 2010.  On this basis, the Board 

found and ruled that the fair cash value of the subject property 

for fiscal year 2010 was $591,990.   
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Based on all of the evidence presented in this appeal as 

well as its subsidiary findings and rulings, the Board 

ultimately found and ruled that the appellant proved that the 

subject property’s assessed value exceeded its fair cash value.  

Accordingly, the Board decided this appeal for the appellant and 

issued a decision abating the corresponding personal property 

tax in the amount of $20,219.64.   

       APPELLATE TAX BOARD 

 

 
     By: ________________________________ 

 Thomas W. Hammond, Jr., Chairman 
 
 
A true copy, 
 
Attest: _______________________________ 

       Clerk of the Board 
 

 


