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 This is an appeal filed under the formal procedure 

pursuant to G.L. c. 58A, § 7, G.L. c. 59, §§ 64 and 65, and 

831 CMR 1.03 and 1.04, from the refusal of the Board 

of Assessors of the Town of Windsor (the “assessors” 

or “appellee”) to abate a tax on certain real estate in the 

Town of Windsor owned by and assessed to Nadine M. Hiser 

(the “appellant”) under G.L. c. 59, § 11 and 38, for fiscal 

year 2012. 

 Commissioner Chmielinski (the “Presiding Commissioner”) 

heard this appeal under G.L. c. 58A, § 1A and 831 CMR 1.20,   

and issued a single-member decision for the appellant.  

These findings of fact and report are made pursuant to 

a request by the appellee under G.L. c. 58A, § 13 and 831 

CMR 1.32. 

 
Nadine M. Hiser, pro se, for the appellant. 

 
 Robin Wadsworth, assistant assessor, for the appellee. 
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FINDINGS OF FACT AND REPORT 

On January 1, 2011, the appellant was the assessed 

owner of an approximately 6.38-acre parcel of land improved 

with a Colonial-style, single-family dwelling located at 

1819 Flintstone Road in Windsor (the “subject property”).  

The dwelling contains about 3,592 square feet of living 

area with eight rooms, including three bedrooms, as well as 

three full bathrooms.  Amenities include a 988-square-foot 

3-car, attached garage, a fireplace, and a 332-square-foot 

porch. The dwelling’s heating system is forced hot-air 

fueled by gas.  The subject property utilizes a private 

septic system for its wastewater and a private well for its 

drinking water.  The property record card on file with the 

assessors lists the subject property’s condition as “A.”   

For the fiscal year 2012, the assessors valued the 

subject property at $437,000, and assessed a tax thereon, 

at the rate of $11.62 per thousand, in the amount of 

$5,077.94.   On October 21, 2011, Windsor’s Collector of 

Taxes (the “Collector”) sent out the town's semi-annual 

preliminary real estate tax bills and on May 7, 2012, the 

Collector sent out the town’s actual real estate tax bills 

for fiscal year 2012.  The appellant timely paid the actual 

tax due without incurring interest.  On June 6, 2012, in 

accordance with G.L. c. 59, § 59, the appellant timely 
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filed with the assessors an abatement application,1 which 

the assessors partially granted on July 27, 2012 by 

reducing the subject property’s assessed value to $414,200.  

Not satisfied with this reduction, in accordance with 

G.L. c. 59, §§ 64 and 65, the appellant seasonably filed 

her appeal with the Appellate Tax Board (the “Board”) on 

October 15, 2012.  On the basis of these facts, the 

Presiding Commissioner found and ruled that the Board had 

jurisdiction over this appeal. 

 For fiscal year 2010, the Board issued a decision 

reducing the subject property’s assessed value from 

$425,700 to a fair cash value of $383,000 as of January 1, 

2009.  See Hiser v. Assessors of Windsor, Docket No. 

X303076, November 1, 2010.  Therefore, pursuant to 

G.L. c. 58A, § 12A, the burden shifted to the assessors to 

justify their increase in valuation for the subject

                     
1 When an abatement application is delivered by the USPS to the 
assessors beyond the appeal period authorized by G.L. c. 59, § 59, the 
date of the postmark is deemed to be the date of delivery.  
Accordingly, the Presiding Commissioner found and ruled here that the 
subject abatement application was mailed on or before the June 6, 2012 
filing deadline and was, therefore, deemed to have been filed timely.  
Cf. 831 CMR 1.13 (“In the event that a postmark or other authorized 
substantiating mark is illegible, the Board may make such inferences 
concerning the date of mailing or delivery to an alternative delivery 
service as are consistent with the purposes of . . . this rule.”)      
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property for the fiscal year at issue.2  To meet this 

burden, Robin Wadsworth, the town’s assistant assessor, 

testified for the assessors.  In addition, the assessors 

submitted into evidence the requisite jurisdictional 

documents, the property record card for the subject 

property, and a submission which contained a picture of the 

subject property, a narrative, forms enumerating the 

subject property’s degree of completion, property record 

cards for a purportedly comparable property in Windsor that 

had sold in July, 2010 for $325,000, a price-per-square-

foot analysis of the subject property and the purportedly 

comparable-sale property, and a copy of a letter from the 

assessors to the appellant explaining the basis for the 

subject property’s assessment and partial abatement.    

Ms. Wadsworth testified that in response to the 

appellant’s abatement application, the assessors inspected 

the subject property on July 13, 2012 and determined that 

the dwelling was only 95% complete.  On primarily this 

basis, the assessors granted the appellant a partial 

                     
2 G.L. c. 58A, § 12A, provides in pertinent part that:  
 

If the owner of a parcel of real estate files an appeal of 
the assessed value of said parcel with the board for either 
of the next two fiscal years after a fiscal year for which 
the board has determined the fair cash value of said parcel 
and if the assessed value is greater than the fair cash 
value as determined by the board, the burden shall be upon 
the appellee to prove that the assessed value was 
warranted. 
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abatement and reduced the subject property’s assessment by 

$22,800 – from $437,000 to $414,200 for the fiscal year at 

issue.  Ms. Wadsworth also related that the assessors 

considered the degree of the subject property’s completion 

to be consistent with its condition as of January 1, 2009, 

the valuation and assessment date for fiscal year 2010.  

 Using one purportedly comparable-sale property, 

Ms. Wadsworth maintained that this sale property’s $94.45-

per-square-foot sale price supported the subject property’s 

$88.84-per-square-foot assessment.  She further testified 

that in calculating each property’s price-per-square-foot 

for comparative purposes, she had removed the CAMA-related 

costs attributed to each property’s land, garage, porches, 

and decks.3  She did not articulate, however, any potential 

adjustments to her comparable-sale property for time, 

location, or other physical characteristics, such as size, 

topography, quality of construction, architectural style, 

building materials, age, condition, functional utility, 

attractiveness, amenities, or other features. See, 

generally, APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 

(13th  ed. 2008) 322-343.  Even a cursory review of the 

evidence relating to her comparable-sale property revealed 

significant differences between it and the subject property

                     
3 “CAMA” is an acronym for computer assisted mass appraisal. 
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in important features such as age, size, architectural 

style, and amenities.   

The appellant’s case-in-chief consisted of her 

testimony and a packet containing numerous documents, 

including a letter from her credit union stating that she 

had only used $245,000 from her original construction loan 

of $300,000 and that the subject property was only 86% 

complete as of September, 2008.  The Presiding Commissioner 

did not otherwise allow the contents of this letter or a 

bank appraisal prepared for her credit union into evidence 

because neither the banker nor the appraiser were present 

to testify and they could not, therefore, be cross-examined 

by the assessors or questioned by the Presiding 

Commissioner.  See, e.g., Papernik v. Assessors of Sharon, 

Mass. ATB Findings of Fact and Reports 2011-600, 615 and 

Turner v. Assessors of Lunenburg, Mass. ATB Findings of 

Fact and Reports 2012-912, 917-18.  The appellant’s packet 

also contained photocopies of photographs that depicted 

various rooms, areas, and components of the subject 

property which remained incomplete, as well as a three-

property, comparable-sales analysis prepared by the 

appellant, a licensed real estate broker.  The three 

properties in the appellant’s comparable-sales analysis 

indicated values for the subject property of $292,000, 
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$341,940, and $338,900; however, like the assessors’ price-

per-square-foot analysis, the appellant’s comparable-sales 

analysis did not contain adjustments for obvious differing 

factors and characteristics.  Moreover, Ms. Wadsworth 

credibly testified that the two most comparable properties 

in the appellant’s analysis were not arms-length 

transactions and, therefore, were not indicative of the 

subject property’s value.      

Based on the evidence presented, the Presiding 

Commissioner found that the assessors failed to demonstrate 

that they were justified in assessing the subject property 

for fiscal year 2012 at a value greater than the Board 

found for the subject property for fiscal year 2010.  The 

Presiding Commissioner found that the subject property 

remained at the same degree of completion from fiscal year 

2010 to fiscal year 2012.  The Presiding Commissioner 

further found that the assessors’ price-per-square-foot 

analysis was defective because it was comprised of only one 

property, it did not contain adjustments for numerous 

differences between the purportedly comparable-sale 

property and the subject property, and the analysis did not 

even establish the purportedly comparable-sale property’s 

initial comparability with the subject property.   
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The Presiding Commissioner also found that the 

appellant failed to prove that the subject property had a 

fair cash value less than the Board’s finding of value for 

fiscal year 2010.  The Presiding Commissioner found that 

the appellant’s comparable-sale analysis suffered from 

similar infirmities found in the assessors’ analysis.   The 

Presiding Commissioner further found that the evidence 

equating the subject property’s degree of completion as of 

the valuation and assessment date for fiscal year 2010 to 

that of fiscal year 2012 supported a similar, but not a 

lower, finding of value from fiscal year 2010 to fiscal 

year 2012.       

Based on the entire record before him, the Presiding 

Commissioner found that the $383,000 value found by the 

Board for fiscal year 2010 was the appropriate value for 

the subject property for fiscal year 2012.  Accordingly, 

the Presiding Commissioner decided this appeal for the 

appellant and reduced the subject property's assessed 

value, as abated, from $414,200 to the Board’s fiscal year 

2010 fair cash value finding of $383,000.  The Presiding 

Commissioner, therefore, granted abatement in the amount of 

$362.54. 
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    OPINION 

The assessors are required to assess real estate at 

its "fair cash value." G.L. c. 59, § 38.  Fair cash value 

is defined as the price on which a willing seller and a 

willing buyer will agree if both of them are fully informed 

and under no compulsion. Boston Gas Co. v. Assessors of 

Boston, 334 Mass. 549, 566 (1956).   

Generally, the burden of proof is upon the taxpayer to 

prove that the subject property has a lower value 

than that assessed.  Schlaiker v. Assessors of Great 

Barrington, 365  Mass. 243, 245 (1974) (citing Judson 

Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 

(1922)).  The assessment is presumed valid until the 

taxpayer sustains his burden of proving otherwise.  General 

Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 

(1984) (quoting Schlaiker, 363 Mass. at 245).   

If, however, the assessment at issue exceeds the 

Board's prior determination of the subject property’s fair 

cash value for either of the two immediately preceding 

fiscal years, then, pursuant to G.L. c. 58A, § 12A, "the 

burden shall be upon the [assessors] to prove that 

the assessed value was warranted."  Finlayson v. Assessors 

of Billerica, Mass. ATB Findings of Fact and Reports 2007-

531, 538.  In the present appeal, the appellant submitted 
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into evidence the Board’s fiscal year 2010 decision and 

finding of value for the subject property, and the 

Presiding Commissioner, therefore, ruled in this fiscal 

year 2012 appeal that the burden of going forward to 

justify the increase in the assessment from fiscal year 

2010 was on the assessors.  See generally, Beal v. 

Assessors of Boston, 389 Mass. 648 (1983); see also Cressey 

Dockham & Co., Inc. v. Assessors of Andover, Mass. ATB 

Findings of Fact and Reports 1989-72, 86-87 ("Once a prior 

determination of the Board of the fair cash value of the 

same property [for one of the prior two fiscal years] has 

been placed in evidence, [] the statute requires the 

[assessors] to produce evidence to 'satisfy the Board that 

the increased valuation was warranted.'").  Notwithstanding 

this shift in the burden of production, the burden of 

persuasion on the issue of fair cash value still remains on 

the appellant to prove that the subject property’s fair 

cash value is less than the Board’s prior determination.  

See Johnson v. Assessors of Lunenburg, Mass. ATB Findings 

of Fact and Reports 1992-1; Cressey Dockham, Mass. ATB 

Findings of Fact and Reports at 1989-86-87. 

In the present appeal, the assessors presented an 

analysis that compared the price-per-square-foot of one 

purportedly comparable-sale property to the subject 
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property’s per-square-foot assessment. The Presiding 

Commissioner found that this analysis was not helpful in 

determining the subject property’s fair cash value for 

fiscal year 2012 or in justifying an increase in the 

Board’s finding of the subject property’s fair cash value 

for fiscal year 2010 because the analysis was comprised of 

only one purportedly comparable-sale property, the analysis 

did not contain adjustments for numerous differences 

between the purportedly comparable-sale property and the 

subject property, and the analysis did not even establish 

initial comparability between the two properties.  

See, generally, THE APPRAISAL OF REAL ESTATE at 322-343; see also 

id. at 307 (“After researching and verifying transactional 

data and selecting the appropriate unit of comparison, the 

appraiser adjusts for any differences.”); Meka v. Assessors 

of Beverly, Mass. ATB Findings of Fact and Reports 2001-28, 

36 (disparaging a market approach to value that offered 

only two purportedly comparable-sale properties).  Based on 

the admission of the assessors’ witness and the appellant’s 

testimony, as well as other demonstrative evidence, the 

Presiding Commissioner further found that the subject 

property’s degree of completion was the same for fiscal 

year 2012 as for fiscal year 2010, thereby suggesting a 

similar value, all other things being equal.  The Presiding 
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Commissioner also found that the appellant failed to prove 

that the subject property had a fair cash value less than 

the Board’s finding of value for fiscal year 2010 because 

her comparable-sales analysis suffered from infirmities 

similar to those of the assessors’ analysis and consisted 

primarily of sales that were not at arm’s-length.  See 

Foxboro Associates v. Assessors of Foxborough, 385 Mass. 

679, 682 (1982)(“[Actual sales generally] furnish strong 

evidence of market value, provided they are arm’s-length 

transactions and thus fairly represent what a buyer has 

been willing to pay for the property to a willing 

seller.”)(Emphasis added).   

On these bases, the Presiding Commissioner ultimately 

found and ruled that the assessors failed to meet their 

burden of justifying for fiscal year 2012 an increase in 

the value of the subject property over the value found by 

the Board for fiscal year 2010 and that the appellant 

failed to prove that the subject property’s fair cash value 

for fiscal year 2012 was lower than the value found by the 

Board for fiscal year 2010.  Accordingly, the Presiding 

Commissioner found and ruled that the $383,000 value found 

by the Board for fiscal year 2010 was the appropriate value 

for the subject property for fiscal year 2012. 
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The Presiding Commissioner, therefore, decided this 

appeal for the appellant and reduced the subject property's 

assessed value, as abated, from $414,200 to $383,000, and 

granted abatement in the amount of $362.54. 

 
     THE APPELLATE TAX BOARD 
 
 
 
     By: ____________________________________ 
     Richard G. Chmielinski, Commissioner 
 
 
A true copy, 
 
 
Attest: ____________________________ 
                Clerk of the Board 

 
 
 


