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 These are appeals under the formal procedure pursuant to G.L. 

c. 58A, § 6 and G.L. c. 62C, § 39(c) from the refusal of the Appellee, 

Commissioner of Revenue (“Commissioner”), to abate corporate excises 

assessed for the 1989 and 1991 through 1994 tax years. 

 Commissioner Scharaffa heard these appeals and was joined in 

the decision for the Appellant in all of the tax years at issue by 

Chairman Gurge and Commissioners Burns and Egan.  Commissioner 

Gorton took no part in the deliberations or decision. 

 These findings of fact and report are made pursuant to a request 

by the Appellee under G.L. c. 58A, § 13, and 831 CMR 1.32, Rule 32 

of the Rules of Practice and Procedure of the Appellate Tax Board 

(“Board”). 
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D. Schnall, Esq. for the Appellant. 
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FINDINGS OF FACT AND REPORT 

Introduction 
 

 The Appellant, New England Power Service Co. (“NEPSC”), was the 

principal reporting corporation for a combined group that filed 

Massachusetts corporate excise returns for the years at issue (the 

“NEPSC Combined Group”).  The excises at issue in these appeals were 

attributable to the taxable net income of New England Energy, Inc. 

(“NEEI”), one of the affiliated corporations included in the NEPSC 

Combined Group.  The dispute between NEPSC and the Commissioner 

related solely to the treatment, for purposes of computing NEEI’s 

sales factor under G.L.  c. 63, § 38(f), of certain payments made 

to NEEI by New England Power Company (“NEP”).  NEP was an affiliate 

of NEPSC and NEEI.  NEP was also a regulated public utility but was 

not a member of the NEPSC Combined Group.  NEPSC, NEEI, and NEP were 

wholly owned subsidiaries of New England Electric System (“NEES”), 

a registered public holding company under the Public Utility Holding 

Act of 1935 (the “PUHC Act”).  NEES was the parent of an affiliated 

group of corporations including NEPSC, NEEI, and NEP that filed a 

consolidated federal income tax return during each of the years at 

issue.        
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 NEP tendered the payments in question to NEEI for certain 

purchases of fuel oil from third parties for use in NEP’s electric 

power plants.  Essentially, NEP paid NEEI for two items: the “cost 

of fuel” and the “markup.” The “cost of fuel” reflected the price 

that third-party vendors charged to NEP for the fuel oil sold to NEP 

in a particular transaction.  After NEP forwarded these amounts to 

NEEI, NEEI then paid over these amounts to the third-party vendors 

as payment for the fuel oil that the vendor had previously supplied 

to NEP.  The “markup” payments were made to reimburse NEEI for losses 

incurred in oil and gas exploration and production activities that 

NEEI conducted outside of Massachusetts for NEP’s benefit.  The 

“markup” consisted of a proportionate part of certain losses that 

NEEI had incurred in its operations during the previous year, which 

NEP paid to NEEI as an additional, fixed amount per barrel of fuel 

oil being purchased in that transaction. 
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Jurisdiction 

 NEPSC timely filed its Massachusetts corporate excise returns 

for the years at issue.  After audit, the Commissioner issued notices 

of intent to assess, followed by notices of assessment for additional 

amounts for the 1989, 1991, 1993, and 1994 tax years.  NEPSC timely 

filed applications for abatement with the Commissioner and appeals 

with this Board following the Commissioner’s denials of its abatement 

requests.  

 Subsequently, NEPSC filed with the Commissioner a Report of 

Change with Respect to Federal Net Income for its 1989, 1991, and 

1992 tax years.  Additional corporate excises were computed on the 

basis of these federal changes.  NEPSC timely filed applications for 

abatement of the federal change assessments.  Following the 

Commissioner’s denials of the abatement requests, NEPSC seasonably 

filed its petitions with this Board.  On this basis, the Board found 

that it had jurisdiction to hear and decide these appeals.      

Merits 

In all of these appeals, the Commissioner contended that the 

amounts attributable to both the cost of fuel and the markup were 

Massachusetts gross receipts and, therefore, should be included in 

the numerator and denominator of NEEI’s sales factor. 1   NEPSC 

asserted that neither the cost of fuel nor the markup should be 

                     
1 In its original returns, NEPSC had included the markup in the numerator and 
denominator of NEEI’s sales factor but did not include the cost of fuel in either 
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included in the numerator of NEEI’s sales factor because NEEI did 

not sell fuel to NEP and did not engage in any income-producing 

activity in Massachusetts during the periods at issue.2  Since NEEI 

did not have any other Massachusetts receipts or any Massachusetts 

property or payroll, NEPSC argued that none of NEEI’s income should 

have been apportioned to Massachusetts.  Accordingly, NEPSC 

maintained that it was entitled to an abatement and refund of the 

excises assessed and paid with respect to that income. 

 In support of its position, NEPSC presented three witnesses and 

numerous exhibits at the hearing of these appeals to supplement the 

facts contained in and the documents attached to the parties’ 

Statement of Agreed Facts.  NEPSC also submitted a post-trial brief 

and a reply brief.  The Commissioner presented one witness and a 

number

                                                                  
the numerator or the denominator.  On audit, the Commissioner increased the sales 
factor by adding the cost of fuel to the numerator and the denominator.   
2  NEPSC also argued that the cost of fuel should not be included in the denominator 
of NEEI’s sales factor.  NEPSC recognized that if the markup were not included 
in the numerator, then any issue regarding its inclusion in the denominator was 
moot.   
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of exhibits at the hearing and also submitted post-trial and reply 

briefs.    

 On the basis of all of the evidence, the Board found that as 

a result of the oil embargo of the early 1970s, NEES retained Arthur 

D. Little, Inc. (“ADL”) to study and recommend various strategies 

for entering the petroleum exploration and production business.  In 

1974, after ADL reported the results of its study, NEEI initiated 

certain oil and gas exploration and development activities.  NEEI’s 

participation in the development, acquisition, transportation, and 

maintenance of dependable and accessible fuel sources, enabled NEES 

to anticipate a relatively reliable and economical supply of fuel 

in an otherwise volatile market. 

 NEEI’s exploration and production activities were conducted 

outside of Massachusetts through a partnership with an unrelated, 

Oklahoma-based company, Samedan Oil Corporation (“Samedan”).  Other 

than owning an interest in a coal-carrying vessel that was sold in 

1989, NEEI did not engage in any other activities during the years 

at issue.  Otherwise, NEEI did not own or lease any property in 

Massachusetts, and it did not have any employees in Massachusetts 

during the years at issue. 

 All of the crude oil and natural gas produced by NEEI’s 

partnership with Samedan during the years at issue  were sold to 

third parties.  NEEI never sold crude oil or natural gas to NEP during 

the years at issue.  In fact, NEP’s generating units could not even 
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use NEEI’s crude oil  for the generation of electricity without 

further refinement.  The evidence showed that NEEI never refined any 

of its oil or sold any refined oil.  The evidence further showed that 

NEEI did not exchange any of its production with third parties for 

refined fuel that was usable by NEP.   

 In 1978, the Securities and Exchange Commission (“SEC”) issued 

an order (“SEC Order” or “Order”) addressing certain aspects of the 

relationship between NEEI and NEP.  The SEC Order was designed to 

secure for NEP the benefits of any profits that NEEI might realize 

from its exploration and development activities.  The Order was also 

designed to ensure that NEEI would be reimbursed by NEP for certain 

losses that NEEI might incur with respect to those activities.  The 

SEC’s Order permitted the benefits or costs associated with NEEI’s 

exploration and development to be passed to NEP’s customers by 

various means. 

 With the approval of the SEC, NEEI and NEP then entered into 

a Fuel Purchase Contract.  The principal purpose of the Fuel Purchase 

Contract was to give NEEI the ability to finance its ongoing business 

by creating a funding mechanism for NEEI’s operations that its 

lenders could rely on.  For that purpose, the Fuel Purchase Contract 

committed NEP to purchase fuel from NEEI at prices that would 

reimburse NEEI for all of its operating losses, if NEEI offered the 

fuel to NEP under the Fuel Purchase Contract.  The Fuel Purchase 

Contract also enabled NEP to spread its payments to NEEI over a period 
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of time thereby benefiting the ratepayers.  The Board found that the 

Fuel Purchase Contract was established for legitimate business 

reasons and purposes and was not designed for tax avoidance purposes. 

 Since the Fuel Purchase Contract was pledged to NEEI’s lenders, 

the lenders could have stepped in and forced NEP to make such 

purchases if NEEI had defaulted on any of its financial obligations.  

Accordingly, lenders could rely on the credit of NEP in providing 

financing to NEEI.  For this reason, NEEI was able to obtain credit 

lines of approximately $400 to $500 million during the years at issue. 

 The evidence showed that although the Fuel Purchase Contract 

provided a way for NEP to purchase fuel oil if it were offered by 

NEEI, NEP's obligations under that contract never arose because NEEI 

never offered any fuel for sale to NEP.  NEEI did not sell any oil 

to NEP, and NEP did not purchase any oil from NEEI under the Fuel 

Purchase Contract during the years at issue.  Instead, NEP purchased 

all of its fuel during the years at issue from third-party vendors.  

NEP made oil purchases during the years at issue only through its 

existing contracts with third-party vendors or through purchases on 

the “spot market.”3  NEP personnel negotiated all of these contracts 

or purchases for the sole benefit of NEP.   

The evidence showed that NEP’s contracts with the vendors 

provided that title to (and responsibility for) the fuel oil remained 

                     
3 “Spot-market” purchases were purchases of one cargo at a time at prevailing 
prices. 
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with the vendor until the oil was actually delivered to a receipt 

hose at NEP’s terminal facilities.  At the terminal facility, NEP’s 

employees accepted delivery and took possession of the fuel oil.  At 

that point, the title to the fuel oil and its risk of loss passed 

directly from the third-party vendor to NEP.  The evidence showed 

that NEEI never negotiated for or took title to or possession of any 

of the oil purchased by or delivered to NEP.  Moreover, NEEI did not 

have any facilities or employees that were involved in these matters 

during the periods at issue. 

 Once the oil had been delivered, the vendor would bill NEP, 

although a few invoices were mistakenly addressed to “New England 

Electric.”  In addition to being liable for the payment of those 

invoices, NEP was also responsible for other charges and costs, such 

as demurrage charges.  NEP also resolved any disputes that arose with 

vendors regarding the fuel oil purchases. 

 The evidence showed that NEEI was not a party to NEP’s contracts 

with the vendors and had no involvement in the negotiation of the 

contracts or any other dealings with the vendors.  The vendors never 

named NEEI as a party to the contracts or sent their invoices to NEEI.  

NEEI never had any contractual obligation to pay for any of the fuel 

oil sold to NEP.  The record is devoid of any documentation showing 

that NEEI purchased any fuel oil that it then could have sold to NEP. 

 Likewise, the Commissioner’s only witness could not specify 

when NEEI might have taken title to the fuel oil to sell it to NEP.  
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The witness’s assumption that NEEI acquired title “at some point” 

did little to demonstrate that supposed fact.  NEP negotiated the 

contracts with the third-party vendors, not NEPSC as the witness 

hypothesized.  The witness did not realize that NEP, not NEEI, 

handled any disputes that might arise with the vendors.  In short, 

the Board found that the witness’s testimony regarding these matters 

was primarily based on speculation.   

 NEEI’s oil and gas exploration and production activities were 

undertaken on behalf of NEP and its ratepayers.  Pursuant to the SEC 

Order, NEP was required to reimburse NEEI for its losses during the 

year following the one in which the loss was incurred.  The 

accounting department at NEPSC used an adaptation of one of the 

methods contemplated by the SEC Order to effectuate the 

reimbursements.  There was full disclosure to the SEC in this regard.  

Essentially, the loss reimbursement payments were associated with 

certain specific fuel purchases made by NEP during the course of the 

year.  NEEI’s only role in the transactions that were selected by 

the accounting department was to serve as a conduit for the payment 

of the purchase price to the third-party vendor and to receive an 

associated loss reimbursement.  NEEI had no other involvement in any 

of NEP’s other fuel purchase transactions. 

 After computing a loss per barrel by allocating the total loss 

to be reimbursed across NEEI’s production for the preceding year, 

NEPSC’s accounting department would project that loss against a 
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corresponding amount of purchases expected to be made by NEP over 

the course of the current year.  The actual transactions were 

selected arbitrarily and were spread out over the year to avoid a 

sharp rise in rates for the consumers that ultimately bore the burden 

of the NEEI losses.  For each of the selected transactions, the 

accounting department would create internal invoices from NEEI to 

NEP reflecting both the cost of the fuel purchased in that transaction 

and, as a separate item, a loss reimbursement payment termed 

“markup.”  On this basis, the Board found legitimate business 

reasons and purposes for this arrangement.  It was not established, 

as the Commissioner argued, for tax avoidance purposes. 

In sum, the Board found that NEP would negotiate with a 

third-party vendor for the delivery of fuel oil.  After reaching an 

agreement with NEP, the third-party vendor would deliver the fuel 

oil and issue an invoice to NEP for that sale.  NEEI was not involved 

with any of this.  NEPSC’s accounting department would then generate 

a second invoice reflecting an amount payable by NEP to NEEI that 

included both the cost of fuel (the amount on the third-party vendor’s 

invoice to NEP) and a markup (an appropriate amount of loss 

reimbursement).  When NEP paid the invoice, NEEI kept the loss 

reimbursement portion of the payment and immediately paid the cost 

of fuel portion over to the third-party vendor.  This transaction 

was reflected in the vast majority of the accounting and financial 

records that were introduced into evidence as well as the testimony 
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of several of the appellant’s witnesses. Those records included 

audited financial statements prepared by NEES’s outside accounting 

firm for NEEI’s lenders, internal financial records, and general 

ledger statements.  The Fuel Purchase Contract was a mechanism to 

facilitate this process.  The statements prepared by the outside 

accounting firm presented a fair representation of NEEI’s financial 

condition and results of operations.  There were legitimate business 

reasons and purposes for structuring the transactions in this way.   

Therefore, insofar as they were questions of fact, the Board 

found that NEEI did not sell fuel to NEP and did not engage in any 

income-producing activity in Massachusetts during the years at 

issue.  Except for 1989 as indicated above, since NEEI did not have 

any other Massachusetts receipts or any Massachusetts property or 

payroll, none of NEEI’s income should have been apportioned to 

Massachusetts.  The Board found that the payments from NEP to NEEI 

were not Massachusetts sales or gross receipts as those terms are 

used in G.L. c. 63, § 38(f).  The Board also found that the payments 

from NEP for the cost of fuel should not have been included in the 

numerator or denominator of NEEI’s sales factor.  The Board further 

found that the amounts received from NEP for markup should not have 

been included in the numerator of NEEI’s sales factor.4 

The Appellant’s original return for its 1989 tax year contained 

                     
4 Whether or not the payments by NEP to NEEI for markup should have been included 
in the denominator of NEEI’s sales factor is moot given the Board’s findings with 
respect to the numerator. 
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a self-assessment (or deemed assessment) of $121,464 that included 

the markup or reimbursement payments from NEP to NEEI but not any 

payments for sales of fuel.  Based on information contained in the 

Commissioner’s audit file, the exhibit prepared by the 

Commissioner’s auditor (Exhibit C), the federal change documents, 

the Board’s finding that there were no sales from NEEI to NEP, and 

other evidence, the Board determined that the correct excise 

attributable to NEPSC for the 1989 tax year was an amount less than 

the $121,464 excise reported on the original return.5  Because the 

Appellant’s application for abatement was filed within two years of 

the Commissioner’s

                     
5 The Board calculated the excise that should have been reported on the original 
return at $78,303 because of the vessel owned during part of 1989. 
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deficiency assessment but not within three years of the due date of 

the return, the Board limited the abatement to the amount of the 

deficiency assessment, $199,369, plus the amount of the subsequent 

federal change assessment.             

On this basis, the Board decided these appeals for the Appellant 

and granted abatements in the total amount of $6,104,773 plus 

penalties and interest, in accordance with the table below. 

Tax Year Docket Number Abatement 
       1989 F233000 $   199,369 
       1989* F250896      14,103 
       1991 F233000     960,710 
       1991* F250896      41,438 
       1992* F250895     146,805 
       1993 F240556   3,240,044 
       1994 F240556   1,502,304 
 

*Denotes a Federal Change Tax Year 
 
 
 

OPINION 
 
 Domestic and foreign corporations that engage in business in 

the Commonwealth are required to pay an excise based in part on the 

net income from their business activities conducted in 

Massachusetts.  G.L. c. 63, §§ 32, 38, and 39.  If the corporation 

has income from business activity taxable in both Massachusetts and 

elsewhere, its taxable net income is apportioned to Massachusetts 

by means of a three-factor formula based on the ratio of its 

Massachusetts property, payroll, and sales, to its property, 
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payroll, and sales everywhere.  G.L. c. 63,      § 38(c)-(f).  In 

the present appeals, only the sales factor was at issue. 

 Section 38(f) defines the sales factor as a fraction, “the 

numerator of which is the total sales of the corporation in this 

commonwealth during the taxable year, and the denominator of which 

is the total sales of the corporation everywhere during the [same] 

taxable year.”   G.L. c. 63, § 38(f).  “‘[S]ales’ means all gross 

receipts of the corporation,” except for dividends, interest, and 

receipts arising from securities transactions.          G.L. c. 63, 

§ 38(f).  “Sales of tangible personal property are in this 

commonwealth if the property is delivered or shipped to a purchaser 

within this commonwealth.”       G.L. c. 63, § 38(f)(1).  “Sales, 

other than sales of tangible personal property, are in this 

commonwealth if [all or the greater part of] the income-producing 

activity is performed in this commonwealth.” G.L. c. 63, § 38(f)(1) 

and (2).  Any amount that is included in the numerator of the sales 

factor is also included in the denominator.  For an amount to be 

included only in the denominator and not the numerator, it must be 

a gross receipt either from the sale of tangible personal property 

to a purchaser outside of Massachusetts or from an income-producing 

activity that is conducted outside Massachusetts. 

 The Commissioner maintained that the cost of fuel payments from 

NEP to NEEI represented receipts from the sales of tangible personal 

property (fuel oil) by NEEI to NEP.  The Commissioner also asserted 
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that NEP’s payments of markup to NEEI represented payments for the 

cost of procuring oil supplied by NEEI to NEP.  The Commissioner 

further maintained that NEEI was doing business within 

Massachusetts.  Therefore, according to the Commissioner, both the 

cost-of-fuel payments and the markup payments should have been 

included in the Appellant’s sales factor for apportionment purposes. 

 However, the Board found that NEEI did not supply fuel oil to 

NEP.  NEP purchased the fuel oil from third-party vendors.  NEEI 

served as a mere conduit for the payment of a portion of the fuel 

oil purchased and delivered to NEP by the unrelated third-party 

vendors.   

In addition, NEP reimbursed NEEI for costs associated with oil 

and gas exploration and production activities.  None of the funds 

forwarded to NEEI by NEP constituted payments for tangible personal 

property sold by NEEI to NEP.  Except for its partial ownership of 

a vessel for part of 1989, NEEI did not conduct any income-producing 

activities within the Commonwealth during the years at issue.  

NEEI’s only business activities were the oil and gas exploration and 

development projects that it jointly performed with Samedan and the 

resulting sales of crude oil and gas.  All of these activities and 

sales occurred outside of Massachusetts.  Accordingly, the Board 

ruled that NEEI did not sell any tangible personal property or, except 

for 1989, conduct any “income-producing activity” within 

Massachusetts during the years at issue.   
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The financial dealings between NEP and NEEI were instituted 

primarily to facilitate external funding for NEEI’s operations and 

to comply with certain SEC concerns regarding NEP’s ratepayers.  

Consequently, the Board found and ruled that these constituted 

legitimate business reasons and purposes for the financial 

arrangements between NEEI and NEP during the years at issue.  The 

Board further found and ruled that these financial arrangements were 

not structured for some tax avoidance result.  The Board’s findings 

and rulings and, ultimately, its decision in these appeals are 

consistent with the real economic and financial substance of the 

transactions between NEEI and NEP during the years at issue.  

Therefore, the Board ruled that the Commissioner’s allegation that 

the Appellant was attempting to avoid the substance of the subject 

transactions and recast them for tax avoidance purposes was without 

merit.  The Board ruled that the cases cited by the Commissioner were 

inapposite.6  The Board reached a similar conclusion in an analogous 

appeal, Tandy Electronics, Inc. v. Commissioner of Revenue, Docket 

Nos. 183081, etc. (May 22, 1995).7    

                     
6 In Maletis v. United States, 200 F.2d 97 (9th Cir. 1952), In re Steen, 509 F.2d 
1398 (9th Cir. 1975), and Spector v. Commissioner, 641 F.2d 376 (5th Cir. 1981), 
the taxpayers attempted to repudiate forms for transactions that had been both 
originally adopted to achieve a favorable tax result and consistent with the 
economic substance of the underlying dealings.  That was not what the Board found 
here.  
7 In Tandy, the Board found and ruled that the taxpayer was acting as a purchasing 
agent for an affiliate and was not, itself, buying and then reselling goods to 
the affiliate.  Accordingly, the Board found and ruled that the supposed “sales” 
should not have been included in the taxpayer’s sales factor for apportionment 
purposes under G.L. c. 63,   § 38(f).  See Tandy, supra, Order under Rule 33 (April 
21, 1995). 
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The Board found that the abatement for the 1989 tax year was 

limited to the $199,369 deficiency assessment, plus the amount of 

the subsequent federal change assessment.  G.L. 62C, § 37, provides 

in pertinent part that: 

Any person aggrieved by the assessment of a tax 
. . . may apply in writing to the commissioner 
. . . for an abatement thereof at any time within 
three years from the last day for filing the 
return for such tax, determined without regard 
to any extension of time, within     two years 
from the date the tax was assessed or deemed to 
be assessed, or within one year from the date 
that the tax was paid, whichever is later; 
provided, however, that where the commissioner 
and the taxpayer have agreed to extend the 
period for assessment of a tax pursuant to  
section twenty-seven, the period for abatement 
or for abating such tax shall not expire prior 
to the expiration period within which an 
assessment may be made pursuant to such 
agreement or any extension thereof. 

 
The Board also found that NEPSC’s 1989 return was due on March 15, 

1990.  The amount of excise self-assessed on the return was paid on 

or before March 15, 1990.  NEPSC consented to extensions of time for 

the Commissioner to make additional assessments up to October 31, 

1994.  The Commissioner actually assessed the additional amounts on 

September 24, 1994, sending his notice thereof on September 27, 1994.  

On January 17, 1995, NEPSC filed its application for abatement with 

the Commissioner.  NEPSC did not file its application for abatement 

“within three years from the last day for filing the return for such 

tax, determined without regard to any extension of time.”  NEPSC did 

not file its application for abatement within the time period that 
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“the commissioner and the taxpayer [] agreed to extend the period 

for assessment.”  However, NEPSC did file its return “within two 

years from the date the tax was assessed.” 

The Commissioner’s regulation interpreting § 37 provides that 

“[i]f more than three years have expired from the due date of the 

return and an application for abatement is filed within two years 

of an assessment the Commissioner will grant an abatement only to 

the extent that it relates to that assessment.”  830 CMR 62C.37.1(3).   

Under the circumstances present in the 1989 tax year appeal, both 

the statute and the Commissioner’s regulation limit the amount of 

the abatement that may be granted to the amount of the deficiency 

assessment.  This limitation has been upheld by the Supreme Judicial 

Court in analogous situations.  See Electronics Corp. of America v. 

Commissioner of Revenue, 402 Mass. 672, 677 (1988) and Supermarkets 

General Corp. v. Commissioner of Revenue, 402 Mass. 679, 685-686 

(1988).   

Citing the statute, the Commissioner’s regulation, and these 

two cases, the Board recently applied this abatement limitation in 

a factually equivalent appeal, RHI Holdings, Inc. v. Commissioner 

of Revenue, 1998 Mass. ATB Adv. Sh. 375 (Docket No. 215422, April 

7, 1998).  For the same reasons and analyses set forth in RHI 

Holdings, the Board ruled that this abatement limitation applied to 

the 1989 tax year appeal here.  Accordingly, the Board limited the 

amount of the abatement for the 1989 tax year to the amount of the 
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deficiency assessment, $199,369, plus the amount of the subsequent 

federal change assessment, $14,103. 

The Board also ruled that the Appellant’s argument that the 

language in G.L. c. 62C, § 26(a), set out in the margin below,8 trumps 

this limitation was erroneous.  Section 26(a) must be interpreted 

to work harmoniously with § 37.  See Green v. Wyman-Gordan, 422 Mass. 

551, 554 (1996); Eastern Racing Ass’n. v. Assessors of Revere, 

300 Mass. 578, 581 (1938).  The Appellant’s assertion that amount 

of the deemed assessment (and, therefore, the deficiency assessment) 

changes, for jurisdictional or § 37 purposes, based on the 

substantive results of an appeal, no matter when the abatement 

application was filed, would not only serve to eviscerate the time 

limitations contained in § 37 but also undermine the holdings in 

Electronics Corp. of America, supra, and Supermarkets General Corp., 

supra.  Accordingly, the Board ruled against the Appellant in this 

regard.  

                     
8 “[Excises] shall be deemed to be assessed at the amount shown as the tax due upon 
any return or at the amount properly due, which ever is less.”  [Emphasis added.] 
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The Appellant bore the burden of establishing its claims for 

abatements of the excise during the periods at issue.  See Rodman 

& Son, Inc. v. State Tax Commission, 373 Mass. 606, 610-11 (1977); 

Towle v. Commissioner of Revenue, 397 Mass. 599, 603 (1986).  The 

Board found and ruled that the Appellant met its burden in these 

appeals and, therefore, decided them for the Appellant. 

  

    THE APPELLATE TAX BOARD 

 
 
 
     By: ___________________________________ 
     Frank J. Scharaffa, Acting Chairman 
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