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This is an appeal under the formal procedure pursuant 

to G.L. c. 62C, § 39, from the refusal of the appellee 

Commissioner of Revenue (“Commissioner”) to abate corporate 

excise for the tax year ending January 31, 1985, assessed 

against appellant under Chapter 63. 

Commissioner Gorton heard this appeal and was joined 

in the decision for the appellant by Chairman Gurge and 

Commissioners Burns and Egan.  Commissioner Scharaffa took 

no part in the consideration and decision of this appeal. 

These findings of fact and report are promulgated at 

the request of the appellant and the appellee pursuant to 

G.L. c. 58A, § 13 and 831 CMR 1.32. 
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FINDINGS OF FACT AND REPORT 

Appellant Unitrode Corporation (“appellant”) is a 

Maryland corporation with a principal place of business in 

Lexington, Massachusetts.  Appellant is a manufacturer of 

electronic components and engages in interstate and 

international commerce. 

As of January 1, 1985, appellant had ten domestic 

subsidiaries, two of which were Domestic International 

Sales Corporations (“DISCs”).  One of the two DISCs, 

Unitrode International Sales Corporation, operated on a 

fiscal year ending on the last day of February of each 

year.  The other DISC, Power General International Sales 

Corporation, used a fiscal year ending on the last day of 

October.  Appellant’s fiscal year ended January 31 of each 

year. 

Appellant timely filed a Massachusetts combined return 

for itself and its subsidiaries, including the two DISCs, 

for its tax year ending January 31, 1985, on October 15, 

1985 (pursuant to validly claimed extensions). Appellant’s 

return was subsequently selected for audit.  Appellant’s 

Vice President of Taxes, Patric Petta, was contacted by tax 

examiner James Horihan. 

The audit focused on two issues.  First, the auditor 

examined appellant’s claims of tax credits for urban job 
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creation. In addition, the auditor examined how the two 

DISC subsidiaries were reporting for Massachusetts 

purposes. 

Following completion of the audit, Mr. Horihan 

recommended that a deficiency be assessed for the corporate 

excise tax period ending January 31, 1985.  A Notice of 

Intention to Assess (“NIA”) issued on October 2, 1986, 

proposing an additional $168,559 in corporate excise taxes 

plus interest. 

Responding to the NIA, Mr. Petta contacted the audit 

supervisor who had signed it, Mr. James Riley, to request 

an opportunity to confer about the proposed deficiency.  A 

conference was scheduled for November 12, 1986. The NIA  

was notated accordingly. Appellant summarized its position 

on the proposed deficiency in correspondence prior to the 

requested conference.  

The meeting took place on November 12th as scheduled, 

with Mr. Petta representing the appellant and Messrs. Riley 

and Horihan representing the Department of Revenue (“DOR”).  

Mr. Riley heard appellant’s objections to the proposed 

deficiency but adhered to the position reflected in the 

NIA. 

Appellant requested a further hearing before the DOR 

Appeal and Review Bureau, by letter of December 16, 1986.  
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No further hearing occurred, however, prior to the 

February  23, 1987 issuance of the Notice of Assessment 

(“NOA”).  A subsequent DOR memo indicated that the Audit 

Bureau had sought an Appeal and Review hearing prior to 

issuance of the NOA, but “the file was delivered in error 

to the Data Integration Bureau, and was billed.” 

Appellant applied for abatement on February 16, 1989, 

requesting that an abatement hearing be held.  The hearing 

occurred September 13, 1989. 

Appellee notified appellant that he intended to deny 

the abatement application, by letter dated May 2, 1990.  

Appellant then requested a hearing before the Appeal and 

Review Bureau, which took place on July 31, 1990. 

The Appeal and Review Bureau largely reaffirmed the 

position taken by the Abatement Bureau, by letter dated 

February 10, 1992, though an issue was resolved in 

appellant’s favor.  A Notice of Partial Abatement issued 

March 11, 1992, denying in relevant part appellant’s 

request for abatement.  On May 8, 1992, appellant filed its 

petition under formal procedure with the Board, requesting 

abatement of the surviving assessment.  The foregoing facts 

establish the jurisdiction of the Appellant Tax Board over 

the instant claim. 
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AUTHORITY 

Mr. Riley conceded at trial that he had no written 

authorization to preside over statutory pre-assessment 

conferences as the designee of then incumbent Commissioner 

Ira Jackson, in November of 1986 or otherwise.1 Documents 

reflecting written delegations of authority by the 

Commissioner were in evidence and included a January 3, 

1984 document giving James Haley, Chief of the Audit 

Bureau, power to waive penalties pursuant to G.L. c. 62C, 

§  33.  A document entitled “September 1985 Inventory of 

Delegations of Authority” identified four individuals 

designated to preside over G.L. c. 62C, § 26(b) conferences 

with the Commissioner’s authorization.  Mr. Riley was not 

among the Commissioner’s designees. 

The Commissioner at trial offered a variety of DOR 

documents said to reflect authorization for 

the November     12, 1986 conference. The “Procedures 

Manual for Internal Use and Public Disclosure” of the 

Appeal and Review Bureau, dated February 1983, suggested 

that the Chief of the Appeal and Review Bureau, or his 

designee, might have had authority to conduct hearings for 

                                                           
1 No claim was made that Mr. Riley had received the Commissioner’s 
authorization orally. 
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the Commissioner. Although the Procedures Manual does not 

specifically address pre-assessment conferences, the 

Chief’s authority might presumably have extended to pre-

assessment conferences under  § 26(b). However, the 

Procedures Manual did not bear the formal imprimatur of 

Commissioner Jackson, and, in any event, would not have 

authorized Mr. Riley, an audit supervisor, to conduct the 

meeting. 

Subsequent to the events at issue in this case, 

Commissioner Stephen Kidder, Commissioner Jackson’s 

successor, promulgated Administrative Procedure 628.  At 

 § 628.2, as appearing in the Official Masstax Guide, 

Administrative Guide, 1988 ed., this policy statement 

recited that “the ‘office conference’ will ordinarily be 

conducted by a hearing officer from the bureau proposing 

the assessment (the ‘initiating bureau’ . . .).” 

Chapter 8 of the “Administrative Audit Procedures 

Manual” of the DOR Enforcement Division, dated January of 

1988, explicitly touched on taxpayers’ § 26(b) conference 

rights.  The guidelines state, at § A.2., that taxpayers 

disagreeing with a proposed deficiency “have the statutory 

right to confer with the Commissioner or the Commissioner’s 

designee. . . .”  The Procedures Manual goes on to define 

“hearing officers” as “suitably qualified individuals 
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designated by the Chiefs of the New England Audit and 

Multistate Bureaus (or by the Directors of New England 

Audit and the Regional Chiefs of Multistate if the 

respective Bureau Chiefs choose to delegate this 

responsibility) to conduct office conferences on Notices of 

Intention to Assess.” § A.3. 

Invoked also was the fifth volume of the 1988 Masstax 

Guide series, which dealt with estate and inheritance 

taxes.  A provision stated that an executor seeking to 

confer about a proposed tax deficiency “may request a 

hearing with the examiner regarding the NIA.” 

To establish the authoritativeness of the procedures 

detailed in the 1988 Masstax Guide, the Commissioner at 

trial relied on the following sentence in the opening 

letter of then-Commissioner Kidder, introducing the 1988 

edition: “Dear Taxpayer and Tax Professional:  It is my 

distinct pleasure to present to you the administrative 

volume of the Mass. Tax Guide, and official publication of 

the Massachusetts Department of Revenue, DOR.” 

However, none of these DOR public written statements 

warranted an inference that Mr. Riley was authorized by 

then-Commissioner Jackson to preside at a 1986 § 26(b) 

conference in accordance with statute.  The provision in 

the Appeal and Review Bureau Procedure Manual, to the 
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effect that the Chief of that Bureau would choose a hearing 

officer to conduct Appeal and Review hearings, is 

inapposite because appellant was not afforded a pre-

assessment hearing before that Bureau.2  Likewise, it is 

irrelevant who would represent the Audit Bureau in the 

conduct of such hearings where no pre-assessment Appeal and 

Review hearing occurred. 

Department of Revenue procedures enumerated after the 

time period relevant in this litigation also lack probative 

value on the issue of authorization. There is no persuasive 

ground for concluding that particular provisions in these 

public written statements were applicable at the time of 

the asserted § 26(b) conference in this matter.  Moreover, 

statements of broad generalization in the administrative 

materials cited, like observations as to where “office 

conferences” would “ordinarily” be held, lack sufficient 

specificity to confer the Commissioner’s authority on any 

given individual.   

Finally, the references to the designation of hearing 

officers for office conferences that appear in the 1988 

Audit Procedures Manual are incomplete as grants of 

authority in themselves.  Essential, but lacking in 

                                                           
2 The evidence at the trial indicated that, according to DOR practice at 
the time, the Appeal and Review Bureau was the appropriate venue for 
the pre-assessment conference when requested by a taxpayer. 
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procedural provisions relied upon, would be a manifestation 

of authority running from the Commissioner to the 

individual actually presiding at a given § 26(b) 

conference.  Even if the 1988 procedures were interpreted 

as a delegation of conferencing authority from the 

Commissioner to the Audit Bureau Chiefs as of 1986, no 

further evidence appears of a sub-delegation to Mr. Riley 

from those officials, entitling him to act under § 26(b). 

On the basis of the foregoing, the Board found that 

Commissioner Ira Jackson did not act so as to bestow 

authority on Mr. Riley to conduct a § 26(b) conference in 

this matter.  There was no delegation to Mr. Riley from the 

Commissioner directly, nor was there authorization from the 

Commissioner to another DOR official who in turn empowered 

Mr. Riley to act by sub-delegation. 

Appellant made a timely request for a pre-assessment 

conference as was its statutory right.  However, the 

conference held on November 12, 1986 -- the only pre-

assessment hearing afforded to appellant –- was not led by 

an authorized representative of the Commissioner, as 

required.  No valid § 26(b) conference having been held in 

accordance with statute prior to the assessment of the 

disputed deficiency, the assessment failed to conform to 

statutory prerequisites. This failure to adhere to statute 
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has the effect of invalidating the disputed assessment. See 

Interface Group-Nevada, Inc. v. Commissioner of Revenue, 23 

Mass. App. Tax Bd. Rep. 7, 11 (1997). See generally 

Tambrands, Inc. v. Commissioner of Revenue, 46 Mass. App. 

Ct. 522, 525 (1999)(“The case law is abundant in stern 

pronouncements requiring strict adherence by the taxpayer 

to the timelines and other procedural commands of the 

taxing statutes. . . . There is both irony and appeal in 

Tambrands’ argument that what’s sauce for the taxpayer 

goose is sauce for the tax collector gander”). The Board 

decided this appeal in favor of the appellant, and ordered 

an abatement in the revised amount of $154,246, plus 

statutory additions. 

 

OPINION 

This case presents the question whether the meeting of 

November 12, 1986 accorded with the requirements for a pre-

assessment conference under G.L. c. 62C, §26(b). That 

statutory provision states, in relevant part, that a 

taxpayer in receipt of a Notice of Intention to Assess 

proposing a tax deficiency “may confer with the 

Commissioner or his duly authorized representative as to 

the proposed assessment within  thirty  days   from   the   

date. .  .” of the NIA (Emphasis added). This pre-
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assessment conference opportunity as afforded by § 26(b) is 

a condition of a valid assessment, if timely requested by a 

taxpayer, as here.  See WGB Constr. Co., Inc. v. 

Commissioner of Revenue, 1999  ATB  Adv.  Sh.  613,  618   

(No. 251044, November 16, 1999).  

In requiring a “duly authorized representative” of the 

Commissioner for the conduct of a competent § 26(b) 

conference, the provision of the statute governing 

deficiency assessments restates and reinforces the more 

general rule that the Commissioner of Revenue is 

“responsible for administering and enforcing” the tax laws.  

See G.L. c. 14, § 3. Subordinate officials of the 

Department of Revenue exercise enforcement authority only 

to the extent authorized by the Commissioner. Id.  Thus, 

Mr. Riley would have to have qualified as a “duly 

authorized representative” of the Commissioner as of 

November 1986 for a valid  § 26(b) conference to have 

occurred.3   

There is no ready definition of the statutory phrase 

“du[e] authoriz[ation]” so as to guide the inquiry

                                                           
3 No potential § 26(b) conference other than the November 12, 1986 
meeting appears from the evidence. 
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into  Mr. Riley’s status.  However, the Supreme Judicial 

Court had occasion to construe the meaning of “due 

authorization” in another context, in Rosenthal v. Monarch 

Life Ins Co., 290 Mass. 254, 257-58 (1935).  At issue in 

Rosenthal was whether an overdue insurance premium had been 

paid to “‘a duly authorized agent’” of the insurance 

company, as was necessary to reinstatement of plaintiff’s 

coverage.  The Court looked to the governing statute to 

gauge what form of authorization was “due.” The Court held 

that express statutory sanction authorized acceptance of 

the overdue premium by the agent who had accepted the most 

recent on-time premium payment for the company, even 

without a manifestation of authority specific to receipt 

and acceptance of late premium payments. 

Rosenthal suggests that “due authorization” is that 

form of authorization effective under relevant law for the 

purpose at hand. Lest this interpretation introduce 

circularity into the controlling inquiry, the Board 

observes that a bedrock principle of administrative law 

emerges from cases considering whether the Commissioner has 

“acted” in a slightly different respect, so as to establish 

policy binding on the Department of Revenue.  See generally 

Commissioner of Revenue v. Baybank Middlesex, 421 Mass. 

736, 739, 741 (1996).  The Supreme Judicial Court has 
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required “a clear  indication of the existence of a policy” 

before the Commissioner will be bound.  See New York Times 

Co. v. Commissioner of Revenue, 427 Mass. 399, 403 

(1998)(Emphasis added). See also Gillette Co. v. 

Commissioner of Revenue, 425 Mass. 670, 678 (1997)(Emphasis 

added).  In its decision in the New York Times Co. case, 

the Board went even further to hold that, given 

considerations of fact-finding reliability, unwritten 

administrative practices could not prove the existence of 

“‘clear policy statement[s]’ made by the department itself” 

New York Times Co. v. Commissioner of Revenue, 22 Mass. 

App. Tax Bd. Rep. 177 196 (1997), aff’d, 427 Mass. at 399, 

quoting Baybank Middlesex, 421 Mass. at 743. 

Clarity of action is no less important when the issue 

is delegation of authority by the Commissioner.  Without 

this stricture, the Board could be forced to sift through 

“conflicting accounts of Departmental practice presented by 

various witnesses,” to ascertain a subordinate’s authority 

to act for the Commissioner.  See New York Times Co., 22 

Mass. App. Tax Bd. Rep. at 194. “[L]engthy trials and board 

fact-finding” on the basis of conflicting testimony from 

subordinate DOR employees and inconclusive DOR procedural 

documents are unsuitable ways to piece together the 

Commissioner’s intent. Id.  
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Just as a taxpayer must show clarity of policy 

enunciation before she/he may bind the Commissioner at 

trial, the Commissioner’s delegation of authority should be 

clear before she/he can subject a taxpayer to enforcement 

actions of subordinates in circumstances like those at 

issue. Accordingly, the Board holds that the necessary “due 

authorization” of a DOR employee to act on behalf of the 

Commissioner under G.L. c. 62C, § 26(b) must be clear and 

determinate.4 

Once this meaning is ascribed to the authorization 

requirement of § 26(b), this becomes an a fortiori case.5  

It is undisputed there was no writing from then-

Commissioner Jackson empowering Mr. Riley to preside at 

a  § 26(b) conference, even though the Commissioner had

                                                           
4 However, a clear delegation of authority need not be published to be 
effective. See Lonsdale v. United States, 919 F.2d 1440, 1446 (10th Cir. 
1990). 
5 The Board need not consider whether and in what circumstances the 
Commissioner might bear the burden of production on the issue of a 
subordinate’s authority to act under § 26(b). Cf. Waban, Inc. v. 
Commissioner of Revenue, 22 Mass. App. Tax Bd. Rep. 31 (1997). 
“Nevertheless, as a practical matter, the Commissioner would have need 
of an evidentiary basis on the record sufficient to show” authority to 
act, where the taxpayer makes a prima facie showing putting that 
authority in doubt. See Horvitz v. Commissioner of Revenue, 1999 ATB 
Adv. Sh. 57, 81, n.2 (No. F231494, Mar. 2, 1999). The absence of a 
persuasive record basis for a finding of due authorization is 
constraining in a case like that at bar. 
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clearly so empowered four other departmental officials a 

year prior to the Riley-Petta meeting.  Nor was there 

evidence that the Commissioner had acted clearly, otherwise 

than by writing, to  authorize Mr. Riley  to  conduct   

the  § 26(b) conference. In sum, the Board finds no 

probative evidence that Mr. Riley was duly authorized to 

represent then-Commissioner Jackson at the November 12, 

1986 meeting contended to be a qualifying § 26(b) 

conference. 

The evidence proffered by the Commissioner at trial, 

of various departmental administrative procedures, falls 

well short of supplying the required clear indication of 

the delegation of authority.  Nowhere in the extensive 

administrative materials spanning many years cited by the 

Commissioner -- most subsequent to the time period at issue 

-- is a clear delegation to Mr. Riley, by name or job 

title, discernible so as to invest him with the 

Commissioner’s authority to conduct the November 12, 1986 

meeting. 

Furthermore, no inference of authority arises from 

guidelines issued for a Bureau uninvolved in the asserted 

§  26(b) conference several years before the fact.  Nor can
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the Board infer due authorization from the generalized 

administrative pronouncements of DOR under Commissioners 

incumbent only after the events at issue. 

In sum, the Board finds that no pre-assessment 

conference in compliance with G.L. c. 62C, § 26(b) was 

conducted as timely requested by appellant. Asserted 

ratification or curing of the defective assessment after 

the fact is ineffective given the clear command of the 

statute for a pre-assessment hearing.6 Because the 

deficiency assessment against appellant did not arise in 

accordance with law, appellant is entitled to a full 

abatement. Cf. Tambrands, Inc., 46 Mass. App. Ct. at 525.

                                                           
6 The Commissioner argued that the July 31, 1990 hearing conducted by the 
Appeal and Review Bureau upon appellant’s application for abatement 
validated the assessment, notwithstanding the non-compliance with 
§ 26(b). This position, if adopted, would gut the statutory mandate for 
notice and a meaningful opportunity to be heard before a deficiency is 
assessed. The Board declines this invitation to disregard the plain 
meaning of the assessing statute. See generally Upjohn Co. v. State Tax 
Comm’n, 347 Mass. 281, 283 (1964)(“The right to contest a tax before 
payment is an important one”). For the same reasons, the Board also 
rejects the Commissioner’s assertion that a tax may stand even if there 
was no delegation of authority to a subordinate conducting a pre-
assessment conference. See Brief of the Commissioner at 5. 
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The Board decided this appeal in favor of the appellant and 

ordered an abatement in the revised amount of 

$154,246, plus statutory additions. 
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