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 This is an appeal filed under the formal procedure 

pursuant to G.L. c. 62C, § 39, from the refusal of the 

appellee Commissioner of Revenue to abate personal income 

taxes assessed to the appellants for the 1988, 1989 and 

1990 tax years.  

 Former Commissioner Lomans heard this appeal and was 

joined in the decision for the appellee by Chairman Burns, 

former Chairman Gurge and Commissioners Scharaffa and 

Gorton.  

 These findings of fact and report are promulgated at 

the request of both the appellant and appellee, pursuant to 

G.L. c. 58A, § 13 and 831 CMR 1.32. 

 

 Raymond W. Pittman, pro se. 

Peter W. KortKamp, Esq., for the appellee. 
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FINDINGS OF FACT AND REPORT 
 

 Based on the testimony and exhibits introduced into 

evidence at the hearing of this appeal, the Appellate Tax 

Board (“Board”) made the following findings of fact. 

 The appellants, Raymond Pittman and his wife 

Grace Pittman, were Massachusetts residents during calendar 

years 1988, 1989 and 1990 (“tax years at issue”).  The 

Pittmans timely filed their joint Massachusetts personal 

income tax returns for the tax years at issue.  On each 

return, long-term disability benefits received by 

Ms. Pittman from her employer, the Peerless Insurance 

Company (“Peerless Insurance”), were reported as gross 

income.  These payments, in aggregate, were $6,048.00 in 

1988, $9,374.00 in 1989, and $9,374.00 in 1990.  The 

Pittmans timely paid the income taxes shown as due for each 

tax year at issue.   

 Sometime in 1991 and pursuant to a dispute before the 

Massachusetts Department of Industrial Accidents relating 

to the receipt of her 1988 through 1990 long-term 

disability benefits, Ms. Pittman entered into a legal 

settlement with Peerless Insurance.  Pursuant to that 

settlement agreement, Ms. Pittman repaid $16,000 of these 

funds to Peerless Insurance.   
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Thereafter, on March 7, 1992, the Pittmans filed 

amended individual income tax returns for each tax year at 

issue.  Each amended return reported a reduction of gross 

income based on the 1991 repayment of disability income to 

Peerless Insurance.1   Based on these amended returns, 

refunds of $326.00 for the 1988 tax year, $544.00 for the 

1989 tax year and $556.00 for the 1990 tax year were 

sought.  

 By a September 9, 1994 notice of abatement denial, the 

Commissioner of Revenue (“Commissioner”) denied the 

Pittmans’ abatement request for all tax years at issue.  On 

October 21, 1994, the Pittmans seasonably filed their 

petition with this Board.  On the basis of the foregoing, 

the Board determined that it had jurisdiction over the 

subject appeal.  

Based on the evidence presented, the Board found that 

the disability payments received by Ms. Pittman in 1988, 

1989 and 1990 were correctly treated as Federal and 

Massachusetts gross income for those years.   The Board 

further found that the Pittmans, at the time they received 

the disability payments at issue, never claimed that there 

was uncertainty as to their entitlement to these  

                                                           
1 The 1988 and 1989 amended returns also included a corresponding 
adjustment of the appellants’ medical expense deduction. 
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payments or uncertainty as to their amount.   The Board 

found and ruled, therefore, that Ms. Pittman’s subsequent 

repayment of these disability payments had no effect on the 

Pittmans’ 1988, 1989 and 1990 Massachusetts personal income 

tax liability.   

Accordingly, and for the reasons detailed in the 

following Opinion, the Board denied the appellants’ 

abatement request and issued a decision for the appellee.  

 

OPINION 

 For Massachusetts tax purposes, the gross income of an 

individual “shall mean federal gross income,” with certain 

modifications not relevant to this appeal.  G.L. c. 62, 

§ 2(a).  In turn, under the federal Internal Revenue Code 

(“IRC”), federal gross income means “all income from 

whatever source derived . . . .”  IRC § 61.  

 It is plain that the disability payments received by 

the appellants in each of the tax years at issue 

constituted federal gross income and, accordingly, 

Massachusetts gross income.  These were payments received 

by an employee in consideration of services rendered to her 

employer.  At the time of receipt of these payments, there 

was neither uncertainty as to Ms. Pittman’s entitlement to 

them nor uncertainty as to their amount.  At the time of 
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their receipt, therefore, there was no justification for 

deferring recognition of these payments as income.  Cf. 

Watson v. Commissioner of Revenue, 14 Mass. App. Tax Bd. 

Rep. 139, 147 (1992)(if a transaction was not “closed” 

during the tax year, the proceeds may be excludable from 

income in the year of the transaction).   Moreover, at the 

time the payments at issue were received by the appellants, 

the appellants held the right to use and spend such 

payments, without restriction.  Such payments, therefore, 

were fully taxable Massachusetts gross income at the time 

of their receipt because the appellants held that income 

under a claim of right.   

The “claim-of-right doctrine,” “now deeply rooted in 

the federal tax system,” United States v. Lewis, 340 U.S. 

590, 592 (1951), was given its classic enunciation by 

Justice Brandeis, speaking for a unanimous Supreme Court in 

North American Oil Consolidated v. Burnet, 286 U.S. 417, 

(1932):  

 
If a taxpayer receives earnings under a claim of 
right and without restriction as to its 
disposition, he has received income which he is 
required to return, even though it may still be 
claimed that he is not entitled to retain the 
money, and even though he may still be adjudged 
liable to restore its equivalent.  
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Id. at 424.  See also Healy et al. v. Commissioner of 

Internal Revenue, 345 U.S. 278, 282 (1953)(“There is a claim 

of right when funds are received and treated by a taxpayer 

as belonging to him.  The fact that subsequently the claim 

is found to be invalid by a court does not change the fact 

that the claim did exist.  A mistaken claim is nonetheless 

a claim.”); James T. Daniel v. Commissioner, 24 Mass. App. 

Tax Bd. Rep. 238, 240 (1998).  Under the Supreme Court’s 

formulation, then, the claim of right doctrine has three 

basic elements: 1) the receipt by a taxpayer of money; 

2) control by the taxpayer over the utilization or 

disposition of money; and 3) assertion of some claim or 

right or entitlement by the taxpayer to receipt.  Harold 

Dubroff, The Claim of Right Doctrine, 40 Tax L. Rev. 729, 

733 (1985).   

This Board has recognized the application of the claim 

of right doctrine in Massachusetts.  James T. Daniel v. 

Commissioner, 24 Mass. App. Tax Bd. Rep. 238 (1998).   

Moreover, the meaning established under Federal tax law 

will be adopted by Massachusetts in absence of contrary 

legislative intent.  See e.g. Commissioner of Revenue v. 

Franchi, 423 Mass. 817 (1996). 

The facts of the taxpayers’ appeal are quite similar 

to those of Daniel.  The taxpayer in Daniel, an injured 
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United States Department of Veteran’s Affair’s nurse, 

received sick and annual leave benefits in 1990.  Id. at 

239.  He reported these leave benefits on his 1990 federal 

and state income tax returns and paid the resulting tax.  

Id.  In 1992, these benefits were voluntarily repaid 

following the recognition by the United States Office of 

Worker’s Compensation Programs that the taxpayer’s injury 

was work-related.  Id.   The taxpayer applied to the 

Commissioner for an abatement in 1993, seeking 1990 income 

taxes paid on leave benefits received in 1990 but repaid in 

1992.  Id.   This Board found that the leave benefits 

received in 1990 were includible Massachusetts income 

because the taxpayer held the income under a claim of 

right: “There was no uncertainty as to Appellant’s 

entitlement to these payments or their amount when he 

received them . . . [and] the money was Appellant’s to use 

and spend without restriction when it was received in 

1990.”   Id. at 240.    

 When a taxpayer, under obligation, repays amounts 

previously received and taxable as gross income in a prior 

year under a claim of right, federal law permits that 

taxpayer to take an income tax deduction in the year of 

repayment.  IRC § 1341(a).  Alternatively, that taxpayer, 

under federal law, may elect to reduce his or her tax for 
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the year of repayment, by the amount that his or her tax in 

the earlier year would have decreased had the repaid income 

been excluded.  IRC § 1341(a)(5).  Federal law, IRC § 1341, 

however, does not permit a change to the gross income, or 

the tax imposed on that income, for the year in which the 

income was received.  See United States v. Skelly Oil Co., 

394 U.S. 678, 680-681 (1969).  See also James T. Daniel v. 

Commissioner, 24 Mass. App. Tax Bd. Rep. at 240.  

 Massachusetts has not adopted an income tax deduction 

or credit corresponding to IRC § 1341 for use against 

Massachusetts gross income, as determined under G.L. c. 62, 

§ 2.  Even if IRC § 1341 were part of Massachusetts law, it 

would not give the taxpayers the relief they seek, in this 

case an abatement of the 1988, 1989 and 1990 tax on the 

disability payments.    Under IRC § 1341, the appellants 

would have received a deduction or adjustment in the year 

of repayment, 1991, a tax year not at issue here.   

 A person who claims to be aggrieved by the refusal of 

the Commissioner to abate a tax in whole or in part has the 

burden of establishing the right to an abatement.  Staples 

v. Commissioner of Corporation and Taxation.  205 Mass. 20, 

26 (1940).   There is a presumption in favor of the 

Commissioner that the assessment is valid.  Schlaiker v. 

Great Barrington, 365 Mass. 245 (1972).   
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 The appellants bore the burden of establishing their 

claim for abatement.  Towle v. Commissioner of Revenue, 

397 Mass. 599, 603 (1986); William S. Rodman & Sons, Inc. 

v. State Tax Commission, 373 Mass. 606, 610-611 (1977).  

The appellants failed to meet their burden of proof. 

 Accordingly, the Board issued a decision for the 

appellee in this appeal. 
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