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This is an appeal filed under the formal procedure 

pursuant to G.L. c. 59, §§ 64 and 65, from the refusal of 

the appellee to abate taxes on certain real estate located 

in the City of Fall River owned by and assessed to the 

appellant under G.L. c. 59, § 38, for fiscal year 2001. 

Commissioner Egan heard the appeal and issued a 

single-member decision for the appellant in accordance with 

G.L. c. 58A, § 1 and 831 CMR 1.20.   

These findings of fact and report are made pursuant to 

a request by the appellee under G.L. c. 58A, § 13 and 831 

CMR 1.32.  

 

Andrew Shabshelowitz, Esq., for the appellant. 

Charles O’Hearn, Assessor, for the appellee. 
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FINDINGS OF FACT AND REPORT 
 

On January 1, 2000, Andrew Shabshelowitz (“the 

appellant”) was the assessed owner of a parcel of real 

estate situated at 152 Walnut  Street, Fall River (“subject 

property”).  The Board of Assessors of Fall River 

(“assessors”) valued the property at $229,200 and assessed 

a tax at the rate of $22.57 in the amount of $5,173.04 for 

fiscal year 2001.  The appellant paid the tax due without 

incurring interest.  On January 29, 2001, the appellant 

timely filed an application for abatement with the 

assessors.  Not waiting for the assessors’ denial, the 

appellant prematurely filed an appeal with the Appellate 

Tax Board (“Board”) on March 17, 2001.  The assessors 

denied the application for abatement on April 30, 2001.  

Despite the appellant’s premature filing of his petition 

with this Board, the presiding member found that the Board 

nevertheless had jurisdiction over the subject appeal.1 

                                                           
1 The Supreme Judicial Court held in Becton, Dickinson & Co. v. State 
Tax Commission, 374 Mass. 230, 234 (1978), that prematurity in filing 
an appeal is not fatal to the Appellate Tax Board’s jurisdiction.  
See also Coldwater Seafood Corp. v. Assessors of Everett, 23 Mass. App. 
Ct. 1102 (1986).  The Courts and this Board have applied this concept 
consistently to petitions filed prematurely.  See Daniels v. Assessors 
of Everett, 12 Mass. App. Tax Bd. Rep. 80, 89 (1990); Field Corner 
Plate Glass Co. v. Commissioner of Revenue, 16 Mass. App. Tax Bd. Rep. 
157, 162 (1994); Iacaboni v. Commissioner of Revenue, 19 Mass. App. Tax 
Bd. Rep. 103, 104 (1996); Gaston v. Commissioner of Revenue, 21 Mass. 
App. Tax Bd. Rep. 103, 105 fn. 5 (1997); Three Corners Realty Trust v. 
Assessors of Salem, 2002 ATB Adv. Sh. 47, 50 fn. 2 (February 7, 2002). 
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The subject property is located on the south side of 

Walnut Street, at the corner of Gifford Street.  The site 

is a 7,347 square-foot parcel improved with a two-story 

office building containing 3,978 square feet of above-grade 

gross building area and 1,500 square feet of finished 

basement area.  There is a 4,000 square-foot parking lot 

that provides off-street parking for up to ten cars.  On-

street parking is also permissible.   

The building was constructed circa 1890 for use as a 

single-family residence.  The building has since been 

converted into, and is currently used as, office space.  

Specifically, the appellant and his brother house their 

respective law and accounting offices in the building.  The 

main floor of the building has four offices, a reception 

area, a filing room, a small kitchen area and a bathroom.  

The second floor has four offices, a conference room and a 

bathroom.  The basement, which is below-grade, has three 

rooms, two of which are used as offices, and a bathroom.   

The appellant maintains that the fair cash value of 

the subject property is $160,000.  In arriving at his 

opinion of value, the appellant relied upon an appraisal 

report prepared in the fall of 1998 by Lido Jerome of the 
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Jerome Appraisal Company.2  The report contained three sales 

with adjustments to the selling prices for factors such as 

location, land area, gross building area, quality of 

construction, condition, story height, basement, and 

functional utility.   

The appellant also testified regarding the sale of 

238 North Main Street, which occurred on September 10, 

1998, for $140,000 and which was referenced in Mr. Lido’s 

report.  The appellant testified that the subject property 

was in better condition than the North Main Street property 

and therefore, he was of the opinion that the subject 

property should be valued higher than the $140,000 

North Main Street selling price. 

The appellant also offered into evidence computer 

printouts from “Domain.com” listing sales of properties 

located on Walnut Street and an abutting street, Locust 

Street.  The sales on Walnut Street occurred during the 

period January 1995 through June 2001, and the sales prices 

ranged from a low of $29,000 to a high of $176,000.  The 

Locust Street sales occurred during the period September 

1995 through August 2001, and the sale prices for these 

properties ranged from a low of $38,000 to a high of 

                                                           
2 Mr. Jerome was deceased at the time of the hearing of this appeal.  
The assessors did not object to the introduction into evidence of the 
appraisal report. 
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$194,000.  Based on all the evidence he presented, together 

with his knowledge of the subject property and the market 

conditions in Fall River, the appellant concluded that the 

subject property’s fair cash value as of January 1, 2000 

was $160,000. 

Mr. Charles O’Hearn, assessor, testified on behalf of 

the assessors.  Rather than preparing an independent 

appraisal report for the subject property for purposes of 

this hearing, Mr. O’Hearn simply offered into evidence the 

property record card for the subject property for the 

fiscal year at issue.  The property record card showed 

calculations of fair market value performed by Appraisal 

Consultants of New England, a firm which the assessors 

apparently hired to perform a mass appraisal of property in 

the city as part of the city’s triannual revaluation.  The 

assessors adopted the fair cash value calculated on the 

property record card as the assessed value for the fiscal 

year at issue.  

Based on the evidence presented, the presiding member 

found and ruled that the appellant met his burden of 

proving that the subject property’s assessed value for 

fiscal year 2001 exceeded its fair cash value on January 1, 

2000.  The presiding member found and ruled that the 

appellant’s opinion of value, supported by sales 
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information contained in the appraisal report and evidence 

of sales on Walnut and Locust Streets, constituted 

persuasive, substantial evidence of the property’s fair 

cash value for the fiscal year at issue.   

On the basis of all the evidence of record, the 

presiding member found that on January 1, 2000, the fair 

cash value of the subject property was $160,000.  

Accordingly, the Board granted the appellant an abatement 

in the amount of $1,561.84. 

OPINION 
 

The assessors are required to assess real estate at 

its fair cash value.  G.L. c. 59, § 38.  Fair cash value is 

defined as the price on which a willing seller and a 

willing buyer will agree if both of them are fully informed 

and under no compulsion.  Boston Gas Co. v. Assessors of 

Boston, 334 Mass. 549, 566 (1956).   

The assessment is presumed valid unless the taxpayer 

sustains the burden of proving otherwise.  Schlaiker v. 

Board of Assessors of Great Barrington, 356 Mass. 243, 245 

(1974).  Accordingly, the burden of proof is upon the 

appellant to make out his right as a matter of law to an 

abatement of the tax.  Id.  The appellant must show that 

the assessed valuation of his property exceeded the fair 
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cash value.  See Foxboro Associates v. Board of Assessors 

of Foxborough, 385 Mass. 679, 391 (1982).   

In appeals before the Board, the appellant “may 

present persuasive evidence of overvaluation either by 

exposing flaws or errors in the assessors’ method of 

valuation, or by introducing affirmative evidence of value 

which undermines the assessors’ valuation.”  General 

Electric Co. v. Assessors of Lynn, 393 Mass. 591, 600 

(1984), quoting Donlon v. Assessors of Holliston, 389 Mass. 

848, 855 (1983).  Generally, real estate valuation experts, 

the Massachusetts courts and this Board rely upon three 

approaches to determine the fair cash value of property:  

income capitalization, sales comparison, and cost 

reproduction.  Correia v. New Bedford Development 

Authority, 375 Mass. 360, 362 (1978).   

In the present appeal, the appellant offered his 

opinion of the subject property’s fair cash value for the 

fiscal year at issue.  Generally, an owner of property is 

competent to testify to his or her opinion of value of the 

property.  See Board of Assessors of Holbrook v. Dennehey, 

357 Mass. 243, 245 (1970)(“as an owner of the property in 

question, he ‘is assumed to have a knowledge of his 

property adequate to form an intelligent estimate of its 

value.’”).   
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In arriving at his opinion of value, the appellant 

reviewed a 1998 appraisal report for the subject property 

and market data concerning sales of property in the 

vicinity of the subject property on Walnut and Locust 

Streets.  The presiding member found and ruled that the 

appellant’s testimony and opinion of value, supported by 

the appraisal report and evidence of recent sales of nearby 

property, constituted persuasive evidence of the property’s 

fair cash value for the year at issue.      

In contrast, the presiding member found and ruled that 

the assessors simply relied on the property record card and 

the revaluation computations contained therein.  The 

assessors did not offer any independent evidence to support 

the subject property’s fiscal year 2001 assessment.  

Although the assessors are entitled to rely on a mass 

appraisal analysis in formulating their assessed values and 

to rely on such an analysis - - or, indeed, merely rest on 

the presumed validity of the assessment - - in a hearing 

before the Board, an abatement is justified where, as here, 

a taxpayer meets his burden of proving overvaluation.  

See, e.g., General Electric v. Assessors of Lynn, 393 Mass. 

591, 598-599 (1984). 

In evaluating the evidence before it, the presiding 

member selected among the various elements of value and 
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formed his own independent judgment of fair cash value.  

General Electric, 393 Mass. at 605; North American Philips 

Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 300 

(1984).  The Board need not specify the exact manner in 

which it arrived at its valuation.  Jordan Marsh v. 

Assessors of Malden, 359 Mass. 106, 110 (1971).  The fair 

cash value of property cannot be proven with “mathematical 

certainty and must ultimately rest in the realm of opinion, 

estimate and judgment.”  Boston Consolidated Gas Co., 

309 Mass. at 72. 

Based on the evidence presented, the presiding member 

found and ruled that the appellant introduced affirmative 

evidence of value.  The presiding member further found and 

ruled that the fair cash value of the subject property for 

fiscal year 2001 was $160,000.  Accordingly, the presiding 

member issued a decision for the appellant and granted an 

abatement in the amount of $1,561.84. 

   

            APPELLATE TAX BOARD 

      By:               

            Nancy T. Egan, Member A 
true copy, 

Attest:      

  Clerk of the Board 

 


