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 COMMONWEALTH OF MASSACHUSETTS 
 

APPELLATE TAX BOARD 
 
 

STAGG CHEVROLET, INC.  v.    BOARD OF ASSESSORS OF  
   THE TOWN OF HARWICH1 

 
Docket No. F266854       Promulgated:  

   February 1, 2006 
 
 
 This is an appeal under the formal procedure pursuant to 

G.L. c. 40, §§ 42A through 42F, as amended, and G.L. c. 59, §§ 

64 and 65, as amended, from the refusal of the appellee to abate 

water-usage charges imposed on the appellant for the period 

reflected in the June 26, 2002 water bill.   

 Commissioner Gorton heard this appeal.  Commissioners Egan 

and Rose joined him in the decision for the appellant.     

 These findings of fact and report are made pursuant to 

requests by both parties under G.L. c. 58A, § 13, as amended, 

and 831 CMR 1.32.   

                                                 
1 The appellant mistakenly named the “Board of Assessors of the Town of 
Harwich” as the appellee in the caption of its petition initiating this 
appeal, instead of the intended appellee, the Board of Water Commissioners of 
the Town of Harwich (“Harwich Water Board” or “appellee”).  The appellant 
used one of the recommended fill-in-the-blank form petitions provided by the 
Appellate Tax Board (“Board”) to initiate this appeal.  The form petition 
contained the following printed words and blank space for designating the 
appellee: “Board of Assessors of the City (Town) of 
_________________________.”  The Board found that the appellant intended to 
bring this appeal against the Harwich Water Board when inserting “Harwich” in 
the form petition’s blank space.  The Harwich Water Board timely appeared as 
the appellee in this appeal and never raised this misidentification issue in 
defending its water charge.  The Board further found that the Harwich Water 
Board was not in any way prejudiced by the appellant’s initial 
misidentification.  Accordingly, the Board treated this appeal as if it had 
been brought by the appellant against the Harwich Water Board.  See 831 CMR 
1.37 (“[T]he Board reserves the right to make hearings and proceedings as 
informal as possible, to the end that substance and not form shall govern.”).      
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 Pamela B. Marsh, Esq. for the appellant.  

 Brian W. Riley, Esq. for the appellee. 

 

FINDINGS OF FACT AND REPORT 

 This appeal arose from the refusal of the Harwich Water 

Board to abate a water bill dated June 26, 2002 in the amount of 

$9,083.35 for the preceding four-month period of water usage 

(“Period at Issue”) at the property located at 182 Route 137 in 

Harwich (“Subject Property” or “Property”), which, at all 

relevant times, was owned by Stagg Chevrolet, Inc. (“Stagg 

Chevrolet” or “appellant”).2  The appellant timely filed an 

application for abatement of water-usage charges with the 

appellee on July 15, 2002.  The appellee first acted on the 

application on August 20, 2002 and sent a written notification 

of its refusal to grant an abatement to the appellant the next 

day.  The written notification did not in any way indicate, as 

required by G.L. c. 59, § 63, that an appeal from the Harwich 

                                                 
2 The evidence relating to the period of time covered by the subject water 
bill is inconsistent.  According to different sources in evidence, the bill 
covered water usage at the Subject Property for the 181-day period ending on 
May 15, 2002, or an approximate four-month period ending on or about May 15, 
2002.  The Board adopted this latter four-month period because it is 
consistent with the testimony of the Town of Harwich’s Water Superintendent 
and the starting date of the succeeding billing cycle.     
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Water Board’s decision could be taken as provided in G.L. c. 59, 

§§ 64 to 65B, inclusive.3  

 On September 24, 2002, at the appellant’s behest, the 

Harwich Water Board again reviewed the appellant’s application.  

After hearing a presentation from a representative of the 

appellant, the appellee once again refused to grant an 

abatement, and once again sent a written notice lacking the 

requisite information about appeal rights to the appellant.  

There is no dispute that, at all relevant times, the subject 

water bill remained unpaid.  On December 19, 2002, the appellant 

appealed the Harwich Water Board’s failure to grant the 

appellant’s request for abatement of its water-usage charge by 

filing an informal petition and filing fee with the Board.  The 

appellant neglected, however, to file a written waiver of its 

right of appeal.  By leave of the Board and not wishing to waive 

its right of appeal, the appellant subsequently filed a formal 

petition.4   

 Prior to the hearing of this appeal, the appellee brought a 

motion to dismiss for lack of jurisdiction (“Motion”).  The 

appellee sought to dismiss this appeal on the ground that the 

appellant had filed its petition with the Board late, i.e., 

                                                 
3 As discussed more fully in the Opinion below, G.L. c. 40, §§ 42A through 
42F, which control the appeal of unpaid water bills for municipalities that 
have accepted them, like Harwich, direct owners of real estate aggrieved by 
water-usage charges to appeal them as prescribed by chapter 59.    
4 A written waiver of the right of appeal was not filed because it is only 
necessary in informal appeals. 
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beyond the three-month statutory period for filing an appeal 

following the appellee’s initial refusal, on August 20, 2002, to 

grant the appellant’s application for abatement.  After hearing 

the parties’ arguments, reviewing their memoranda, finding 

relevant facts, and resolving applicable legal issues, the Board 

denied the appellee’s Motion.  Denied also was the subsequent 

motion for reconsideration.  The Board found that the purported 

denial upon which the appellee predicated its Motion to trigger 

the three-month statutory period for appeal, was defective and a 

nullity (as was the appellee’s second purported denial on 

September 24, 2002).  The Board, therefore, found that the 

appellant timely filed its petition with the Board on December 

19, 2002, within three months of the deemed denial of its 

application for abatement on October 15, 2002.   

In denying the appellee’s Motion, the Board found that 

Harwich Water Board’s two written notifications of action on the 

appellant’s application for abatement were defective and 

nullities because both of these letters failed to include the 

written notice-of-appeal-rights requirement mandated by G.L. c. 

59, § 63.  The allegation by the appellee that the appellant 

may, at some time, have been orally notified of its appeal 

rights is, even if accepted as true, insufficient for purposes 

of § 63. Written notification of these appeal rights must be 

sent within ten days after action on the related application for 
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abatement.  The Board found that, under these circumstances, a 

proper written notification under § 63 is a necessary and 

statutorily mandated condition subsequent to a valid denial of 

an application for abatement.  Therefore, the Board found that 

the appellee’s purported denials, on August 20, 2002 and 

September 24, 2002, of the appellant’s application for 

abatement, were inoperative because they failed to comply with 

the provisions of § 63.   

Accordingly, absent valid denials, the Board found that the 

appellant’s application for abatement was deemed denied on 

October 15, 2002, three months after it had been filed with the 

Harwich Water Board.  The Board further found that the 

appellant’s appeal of the Harwich Water Board’s deemed denial of 

its application for abatement was seasonably commenced on 

December 19, 2002, the date the petition under the informal 

procedure and filing fee were filed with the Board.  Moreover, 

the Board found that the subsequent filing of the formal 

petition related back to the date of the earlier filing.  On the 

basis of these facts and as discussed more fully in the Opinion 

below, the Board denied the appellee’s Motion and found that it 

had jurisdiction to hear and decide this appeal.          

The appellant presented the testimony of two witnesses to 

prove that the June 26, 2002 water bill was excessive and should 

be abated.  The appellant’s first witness was Peter Stagg, the 
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president, treasurer, and general manager of Stagg Chevrolet, an 

automobile dealership.  At all relevant times, Mr. Stagg was 

responsible for the day-to-day operations at Stagg Chevrolet.  

He testified that the Subject Property first utilized town water 

in October 1985, having previously relied on well water.  The 

water usage at the Property remained generally uniform until 

1992 when the appellant received a bill for 4,828,000 gallons of 

water usage over a six-month period.  After the water meter that 

recorded the water usage for that bill was replaced and the 

Harwich Water Board had granted an abatement, the water usage at 

the Property returned to normal until June 2002.  Then, once 

again, Stagg Chevrolet received a bill in the amount of 

$9,083.45 for over 4,000,000 gallons of water usage at the 

Property.  After that water meter was replaced, water-usage 

readings again returned to a more typical range of approximately 

79,000 to 110,000 gallons per six-month period.   

After filing for abatement, Mr. Stagg testified that he 

received a letter dated August 21, 2002 from the Harwich Water 

Board which enclosed a photocopy of a letter dated July 23, 2002 

from Regan Supply & Testing Service (“Regan Testing Service”).  

The Regan Testing Service letter indicated that the water meter 

that had been recently removed from the Subject Property had 

been tested and was slightly under-estimating the amount of 

water being used.  Following a subsequent hearing with the 
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Harwich Water Board in September 2002, which resulted in another 

letter from the Harwich Water Board refusing the appellant’s 

request for abatement, Mr. Stagg retained the services of S. 

David Graber, an engineer, to evaluate the situation.  At 

Mr. Graber’s request, Mr. Stagg measured the diameter of the 

appellant’s water pipes, drew schematics of the Property’s 

water-pipe system, and recorded the readings from the Property’s 

sprinkler-system gauges.  Mr. Stagg then provided all of this 

information to Mr. Graber.   

Mr. Stagg described the building on the Subject Property as 

containing a total of one three-quarter and four one-half 

bathrooms.  According to Mr. Stagg, the shower in the three-

quarter bathroom had not been used for twenty-five years.  He 

also testified that there were never any irrigation systems on 

the Property and, for the past several years, no functioning 

automatic car-washing facility, either.  However, up to ten cars 

were hand-washed on a daily basis.  In the early 1980s, a 

sprinkler system was installed in the building on the Property 

in the event of fire.  According to Mr. Stagg, the sprinkler 

system was inspected twice yearly by the Harwich Fire 

Department.  Because of his involvement in the design of a 

recent addition to the building on the Property, Mr. Stagg 

testified that he was familiar with the location of the water 

pipes throughout the Subject Property.   
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The appellant’s second and final witness was Mr. Graber, 

who is a registered engineer in Massachusetts and New York.  Mr. 

Graber testified that he was trained at and holds advanced 

degrees in mechanical and civil engineering from the 

Massachusetts Institute of Technology and also has significant 

experience in the field of hydraulic engineering.5  Among other 

accomplishments, he has completed water distribution projects 

for the Massachusetts Water Resources Authority and is a member 

of the American Waterworks Association.  The appellant retained 

Mr. Graber to evaluate the water usage at the Subject Property 

and, in particular, the water usage leading up to the June 26, 

2002 water bill.  In performing his evaluation, Mr. Graber 

reviewed the Property’s historical water-usage record; the 

measurements, schematics, and readings, including pressure data, 

supplied by Mr. Stagg; and the Neptune water meter test report 

from Regan Testing Service.   Mr. Graber also reviewed 

information provided by the manufacturer of the water meter in 

question relating to pressure drops and information regarding 

the particular back-flow preventor on the appellant’s water 

system, which is located just downstream of the water meter to 

prevent the back-flow of contaminated water into the public 

water system.   

                                                 
5 Mr. Graber described the field of hydraulics as the study of the flow of 
water through various conduits. 
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Based on all of this information, Mr. Graber prepared a 

spreadsheet, which contained an analysis of water usage at the 

Subject Property since 1985.  The spreadsheet included a 

chronology of the flow rate of water at the Property for the 

various billing periods from October 1985 to May 15, 2003 in 

gallons per day and gallons per minute.  The spreadsheet also 

contained an analysis of the average flow rates at the Property 

excluding the two outliers,6 and an average flow rate as a 

multiple of long-term average excluding the two outliers.  On 

the basis of this spreadsheet analysis, Mr. Graber concluded 

that the bill in question represented water usage over forty-

seven times that of the long-term average rate of flow.   

In addition, for the Period at Issue, Mr. Graber questioned 

the physical ability of the pipes at the Subject Property to 

support an average flow rate per minute and per day suggested by 

the water bill at issue.  His water pressure calculations 

further substantiated his view that the amount of water 

supposedly used during the Period at Issue could not possibly 

have flowed through the Property’s water system.  He also 

debunked the so-called “leaky-toilet” theory because even 2,500 

gallons per day of additional water consumption caused by five 

                                                 
6 The two outliers that he excluded from his averaging were the two billing 
periods where water usage exceeded four million gallons.   
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perpetually leaking toilets would explain only a small fraction 

of the water bill.   

Mr. Graber theorized that the water meter in question 

incorrectly read the water usage at the Subject Property during 

the Period at Issue because the meter “jumped and dragged” an 

adjacent dial or dials along with it.  This jump caused at least 

the seventh- or millionth-place digit of the meter’s mechanical-

counting system to over-rotate and erroneously display a higher 

number in that place.  Mr. Graber confirmed the possibly of just 

such a mechanical-counting-system failure with the manufacturer 

of this particular Neptune meter and model, which has not been 

manufactured since 1981.  Mr. Graber further testified that the 

test of the subject water meter conducted by Regan Testing 

Service did not use a sufficient quantity of water to test for 

the mechanical-counting-system anomaly, which, in his view, 

caused the excessive water-usage reading.    

In defense of the water-usage charge, the Harwich Water 

Board called two witnesses.  Its first witness was Craig 

Wiegand, Water Superintendent for Harwich.  Mr. Wiegand 

testified that personnel from the Harwich Water Department 

investigated the appellant’s water pipes and system on four 

different occasions following the appellant’s receipt of the 

bill in question and failed to discover any leaks or problems.  

He further testified that, in his view, Regan Testing Service 
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verified the accuracy of the water meter, which, if anything was 

under-estimating the water usage at the Subject Property for the 

Period at Issue.  Accordingly, the Harwich Water Board refused 

the appellant’s request for abatement and stood by its June 26, 

2002 water bill.  Mr. Wiegand also testified that, in his 

opinion, up to 73,000 gallons of water per day could flow 

through the meter as well as the appellant’s pipes and water 

system.  He speculated that someone at the Subject Property 

could have left a hose on.  Mr. Wiegand further testified that 

the water bill at issue was for water usage over an approximate 

four-month period because the billing cycle and system had been 

changed at that time.       

The second and final witness to testify for the Harwich 

Water Board was Donald Ladd, vice-president and sales manager 

for Ti-Sales of Sudbury, Massachusetts.  At all relevant times, 

Ti-Sales sold Neptune water meters to virtually all of the 

municipalities in Massachusetts, including Harwich.  In the 

sixteen years that he had worked for Ti-Sales, Mr. Ladd 

testified that he had never heard of the type of mechanical-

counting problem that Mr. Graber theorized had caused the 

excessive water-usage reading in question.      

On the basis of all of the evidence, the Board found that 

Mr. Graber, a licensed engineer with advanced degrees and 

significant experience in hydraulics, presented well-reasoned 
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and documented analyses and theories explaining why the subject 

water bill was excessive.  The Board’s own analysis of the water 

bills and usage documentation in evidence also supported 

abatement.  Neither of the appellee’s witnesses was an engineer, 

and Mr. Wiegand’s speculation that an unattended hose had caused 

over four million gallons of excess water usage over four months 

fell far short of Mr. Graber’s credible explanation.  For these 

reasons, the Board decided this appeal for the appellant and 

reduced the water-usage charge on the subject water bill to 

$174.15, which represented a four-month pro-rata charge more in 

keeping with Mr. Graber’s long-term average rate of flow and 

other recent water bills.  Abatement was granted in the amount 

of $8,909.30 in water-usage charges. 

 

OPINION 

 The appeal of an unpaid water charge is governed by G.L. c. 

40, §§ 42A through 42F.  Section 42E provides that “[a]n owner 

of real estate aggrieved by a charge imposed   . . . under [§§ 

42A-42F] . . . may apply for an abatement  . . . with the board 

. . . having control of . . . [the water] department . . . and . 

. . the provisions of chapter fifty-nine relative to abatement 

of taxes by assessors shall apply.”  Section 42E goes on to 

state that, if the request for abatement is refused, “the 

petitioner may appeal to the [A]ppellate [T]ax [B]oard upon the 
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same terms and conditions as a person aggrieved by the refusal 

of the assessors . . . to abate a tax.”   

General Laws c. 59, § 65 provides in pertinent part: 

A person aggrieved . . . with respect to a tax on 
property in any municipality may, subject to the same 
conditions provided for an appeal under section sixty-
four, appeal to the [A]ppellate [T]ax [B]oard by 
filing a petition with such [B]oard within three 
months after the date of the assessors’ decision on an 
application for abatement as provided in section 
sixty-three, or within three months after the time 
when the application is deemed to be denied as 
provided in section sixty-four.  

 
Accordingly, within three months after denial or deemed denial 

of an application for abatement of an unpaid water-usage charge, 

the owner may appeal to this Board.  See Epstein v. Executive 

Secretary of the Board of Selectmen of Sharon, 22 Mass. App. Ct. 

135, 137 (1986) (“Epstein”).   

In the instant appeal, there was no dispute that the 

subject water bill remained unpaid, a prerequisite to the 

Board’s jurisdiction. Id. at 137.  The Board also found that the 

application for abatement of the water-usage charge was timely 

filed with the Harwich Water Board and seasonably appealed to 

this Board within three months of the deemed denial.  See G.L. 

c. 59, §§ 59, 64 and 65.  The Board found that the application 

for abatement was deemed denied because, even though the Harwich 

Water Board had acted on the application for abatement on two 

separate occasions, the respective written notices of its 
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decision, required by G.L. c. 59, § 63, were defective, and thus 

failed to trigger the start of the appeal period.  The Board 

found that a valid denial requires a proper notice under § 63 as 

a condition subsequent to a timely action on an application for 

abatement.  The provisions of § 65 specifically require 

assessors to provide written notice of their decisions, which 

fully complies with § 63, to applicants.  The Harwich Water 

Board failed to do that here.     

Section 63 provides in pertinent part that: 
 
Assessors shall, within ten days after their decision 
on an application for abatement, send written notice 
thereof to the applicant. . . . Said notice shall 
indicate the date of the decision or the date the 
application is deemed denied . . . , and shall further 
state that appeal from such decision or inaction may 
be taken as provided in sections sixty-four to sixty-
five B, inclusive.”  (Emphasis added.)   
    

The Board found that because neither of the subject notices of 

decision included the required notice-of-appeal-rights language, 

which is emphasized in the quotation above, both such notices 

were defective and thus nullified both of the Harwich Water 

Board’s prior actions relating to the appellant’s application 

for abatement.  Because the Harwich Water Board’s purported 

denials were ineffective, the Board found that the appellant’s 

application for abatement was deemed denied on October 15, 2002.  

The subsequent filing of its petition with this Board on 

December 19, 2002 was timely as it was within the three-month 



 ATB 2006-33

statutory period for appealing the deemed denial of its 

application for abatement.  See G.L. c. 59, §§ 64 and 65.     

In Valley Realty Company v. Assessors of Springfield, ATB 

Findings of Fact and Reports 1945-45 (“Valley Realty Co.”), the 

assessors failed to include the notice-of-appeal-rights language 

required by § 63 in their notice of decision sent to the 

appellant, which advised the appellant only of their purported 

denial of its appeal of a real estate assessment.  The Board, in 

that appeal, ruled that this omission rendered not only the 

notice invalid, but also the prior action purportedly denying 

the appellant’s request for abatement, and, therefore, resulted 

in a deemed denial of the application for abatement.  Id. at 48.  

The Board in Valley Realty Co. stated: 

In our opinion such an omission rendered the notice 
invalid because it failed to comply with the statutory 
requirement.  The applicant was entitled to be 
informed that the assessors had made a decision which 
under the law would lay the foundation of the right of 
an appeal under governing statutes.  In the absence of 
a valid notice from the assessors of its decision, the 
application for abatement was deemed denied upon 
expiration of four months7 from the date it was filed. 
 

Id. at 48.     
     
More recent decisions of the Board and the Supreme Judicial 

Court in similar circumstances support the Board’s decision 

here.  In Spring Hill Garden Associates v. Assessors of 

                                                 
7 An application for abatement is now deemed denied three months after its 
filing if the assessors fail to act on it.  G.L. c. 59, §§ 64 and 65, as 
amended. 
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Plymouth, ATB Findings of Fact and Reports 1991-38, the Board 

ruled that when a notice under § 63 does not include the date of 

the assessors’ action on an application, it remains valid only 

if the notice itself is at least dated so that the date of the 

notice can then be construed as the date of the assessors’ 

action.  Id. at 44-45.   

Similarly, in Lehane v. Assessors of Saugus, ATB Findings 

of Fact and Reports 2000-415 (“Lehane”), the assessors sent a 

timely notice of partial abatement to the appellant seeking 

abatement of real estate tax.  While the notice itself was 

dated, it did not indicate the date when the assessors had acted 

on the appellant’s application for abatement.  The Board ruled 

that, under the circumstances, the appellant could properly 

construe the date of the notice itself as the date of the 

assessors’ action on its application for abatement.  

Accordingly, the appellant’s petition, which was filed with the 

Board in Lehane almost exactly three months after the date of 

the notice, was timely, even if the assessors’ action on the 

application for abatement had occurred earlier.  Id. at 416-17, 

n.1.   

In Cardaropoli v. Assessors of Springfield, ATB Findings of 

Fact and Reports 2001-913 (“Cardaropoli”), the Board invalidated 

an untimely notice of inaction under     § 63, which was sent 

after the ten-day statutory deadline.  The Board, for this 
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reason as well as others, then permitted the taxpayer to file 

his petition appealing the deemed denial of his application for 

abatement within the additional two-month period allowed for 

filing a petition for late entry under G.L. c. 59, § 65C.  Id. 

at 922-23.  The Board in Cardaropoli further recognized that a 

proper notice under § 63 requires, inter alia, that the “notice   

. . . advise the applicant of its right to appeal the decision 

or deemed denial under G.L. c. 59, §§ 64 through 65B.”  Id. at 

920-21.  

In an analogous Department of Revenue appeal, SCA Disposal 

Services of New England, Inc. v. State Tax Commission, 375 Mass. 

338 (1978), the Supreme Judicial Court held that where the 

taxpayer did not receive the written notice of the denial of its 

application for abatement, which the Commissioner of Revenue was 

mandated to send under G.L. c. 62C, § 37, until after the 

expiration of the sixty-day appeal period for filing a petition 

with this Board, the taxpayer was entitled to a “reasonable 

time” to file the appeal measured from the date of receipt.  Id. 

at 340-42.   

All of the above appeals and cases support the Board’s 

conclusion that notices of decision under § 63 are required to 

effect a valid denial process.  Furthermore, familiar rules of 

statutory construction provide that questions of interpretation 

“‘in tax statutes are to be resolved in favor of the taxpayer’ . 
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. . ‘[and that a] tax statute must be strictly construed’ and 

‘all doubts are to be resolved in favor of the taxpayer.’”  Mann 

v. Assessors of Wareham, 387 Mass. 35, 39 (1982) (quoting Xtra, 

Inc. v. Commissioner of Revenue, 380 Mass. 277, 281 (1980)).  

These rules support the Board’s holding here that the Harwich 

Water Board’s failure to include in its notices the notice-of-

appeal-rights language mandated under G.L. c. 59, § 63, vitiated 

the appellee’s prior actions purportedly denying the application 

for abatement.  In the Board’s opinion, to rule otherwise would 

frustrate the statutory scheme established by the Legislature 

for abatement and appeal.  See Becton, Dickinson & Co. v. State 

Tax Comm’n., 374 Mass. 230, 233 (1978) (“Recent decisions of 

this court have emphasized that statutes embodying procedural 

requirements should be construed, when possible, to further the 

statutory scheme intended by the Legislature without creating 

snares for the unwary.”); and Assessors of Brookline v. 

Prudential Insurance Company, 310 Mass. 300, 313 (1941) (“Tax 

laws ‘should be construed and interpreted as far as possible so 

as to be susceptible of easy comprehension and not likely to 

become pitfalls for the unwary.’” (quoting Hemenway v. Milton, 

217 Mass. 230, 233 (1914))).           

The burden of proof is upon the appellant to make out its 

right as a matter of law to an abatement of an assessment or 

water charge.  Cf. Schlaiker v. Assessors of Great Barrington, 
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365 Mass. 243, 245 (1974) (“Schlaiker”).  The appellant must 

first show that it has complied with the statutory prerequisites 

to its appeal, see Epstein, 22 Mass. App. Ct. at 137; Brown v. 

Board of Sewer Commissioners & Board of Water Commissioners of 

Chicopee, ATB Findings of Fact and Reports 1995-14, 19-20, 

aff’d, 38 Mass. App. Ct. 1101, 1116 (1995); cf. Cohen v. 

Assessors of Boston, 344 Mass. 268, 271 (1962), and then 

demonstrate that the usage charge on the water bill is improper.  

See Foxboro Associates v. Assessors of Foxborough, 385 Mass. 

679, 691 (1982); Epstein, 22 Mass. App. Ct. at 136.  The charge 

is presumed valid until the appellant sustains its burden of 

proving otherwise.  Cf. Schlaiker, 365 Mass. at 245.  In the 

instant appeal, the Board found and ruled that the appellant 

established the Board’s jurisdiction and sustained its burden of 

proving that the subject water-usage charge was excessive.   

In ruling that the subject water-usage charge was excessive 

and should be abated, the Board relied on the well-reasoned and 

documented explanations offered by Mr. Graber, a licensed 

engineer with advance degrees and significant experience in 

hydraulics.  The Board’s own analysis of the water bills and 

usage documentation in evidence also supported abatement.  

Neither of the appellee’s witnesses was an engineer, and Mr. 

Wiegand’s conjecture that an unattended hose had siphoned off 

over four million gallons of excess water over four months fell 
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far short of Mr. Graber’s convincing theory.  “[The Board can] 

accept such portions of the evidence as appear to have the more 

convincing weight.”  Assessors of Quincy v. Boston Consol. Gas 

Co., 309 Mass. 60, 72 (1941).  “The [B]oard is not required to 

believe the testimony of any particular witness.”  Id.  “The 

credibility of witnesses, the weight of evidence, and inferences 

to be drawn from the evidence are matters for the [B]oard.”  

Cummington School of the Arts, Inc. v. Assessors of Cummington, 

373 Mass. 597, 605 (1977).       

On this basis, the Board decided this appeal for the 

appellant and reduced the water-usage charge on the subject 

water bill to $174.15, which represented a four-month pro-rata 

charge more in keeping with Mr. Graber’s long-term average rate 

of flow and other recent water bills.  Accordingly, the Board 

abated $8,909.30 in water-usage charges. 

 

      APPELLATE TAX BOARD 

 
    By: ___________________________________ 
     Anne T. Foley, Chair 
 
 
     ___________________________________ 
     Frank J. Scharaffa, Commissioner 
 
 
     ___________________________________ 
     Donald E. Gorton, III, Commissioner 
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     ___________________________________ 
     Nancy T. Egan, Commissioner 
 
 
     ___________________________________ 
     James D. Rose, Commissioner 
 
 
A true copy, 
 
 
 
Attest: ____________________________ 
  Assistant Clerk of the Board 
 
 


