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 This is an appeal under the formal procedure, pursuant to 

G.L. c. 59, §§ 64 and 65, from the refusal of the appellee to 

abate taxes on certain real estate in the Town of Bourne owned 

by and assessed to the appellant under G.L. c. 59, §§ 11 and 38, 

for fiscal year 2003.   

 Commissioner Gorton heard this appeal.  He was joined in 

the decision for the appellee by Commissioners Egan and Rose.   

 These findings of fact and report are made pursuant to a 

request by the appellant under G.L. c. 58A, § 13 and 831 CMR 

1.32.   

 

 John A. Sands, pro se, for the appellant. 

 Donna Barakauskas, principal assessor, for the appellee. 
 

 

FINDINGS OF FACT AND REPORT 

                                                 
1 The other appellants are Gayle F. Sands, Priscilla A. Beck, and 
J. L. Samson. 
 
 



 ATB 2004-473

 

 On January 1, 2002, John A. Sands and others2 were the 

assessed owners of a parcel of real estate located at 6 Scotch 

House Cove Road in the Cataumet section of the Town of Bourne.  

The parcel contains approximately 2.01 acres of land of which 

1.59 acres are upland, and the remaining acreage is marsh.  The 

parcel also has approximately forty feet of frontage on the 

water, along Red Brook Harbor, and is improved with a small 

single-family house.  The Board of Assessors of Bourne 

(“assessors”) valued the property at $956,900 and assessed a tax 

thereon, at the rate of $8.06 per thousand, in the amount of 

$7,712.61   

 On December 31, 2002, Bourne’s Collector of Taxes sent out 

the town’s actual real estate tax notices.  In accordance with 

G.L. c. 59, § 57C, the appellants paid the tax without incurring 

interest.  On Monday, February 3,  2003, the appellants timely 

filed their application for

                                                 
2 See footnote 1 supra. 
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abatement with the assessors.3    On April 4, 2003, the assessors 

denied the appellants’ application, and on April 30, 2003, the 

appellants seasonably filed a complaint for abatement with the 

Barnstable County Commissioners.  Subsequently, on May 28, 2003, 

in accordance with       G.L. c. 59, § 64, the assessors elected 

to transfer the petition to the Appellate Tax Board (“Board”).  

On the basis of these facts, the Board found that it had 

jurisdiction to hear and decide this appeal.   

 At the hearing of this appeal, the appellants argued that 

their property was overvalued because the assessors had placed 

too high a value on the land portion of their assessment and 

because the assessors did not consider the LF-1 plume of 

contamination located beneath their property.  The appellants 

attempted to prove their assertions through the testimony of 

owners John A. Sands and Pricilla A. Beck,

                                                 
3 G.L. c. 59, § 59 requires that applications for abatement be filed: “on or 
before the last day for payment, without incurring interest in accordance 
with the provisions of chapter fifty-seven or section fifty-seven C, of the 
first installment of the actual tax bill issued upon the establishment of the 
tax rate for the fiscal year to which the tax relates.”  According to G.L. c. 
59, § 57C, the applicable payment section for this appeal, the last day for 
payment is February 1st.  However, in 2003, February 1st fell on a Saturday.  
When the last day of a filing period falls on a Saturday, Sunday, or legal 
holiday, the filing is still considered timely if it is made on the following 
business day.  G.L. c. 4, § 9.  Accordingly, the Board found that the 
appellants timely filed their application for abatement on Monday, February 
3, 2003.     
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and the introduction of numerous exhibits, including maps, 

photographs, and property record cards.  The assessors presented 

their case-in-chief through the testimony and appraisal report 

of their principal assessor, Donna Barakauskas, and their own 

map, photographs, and property record cards.  On the basis of 

this evidence, the Board made the following findings of fact.   

 The subject dwelling is a forty-plus-year-old, single-story 

camp.  It contains approximately 572 square feet of living 

space.  It has three rooms, including two bedrooms, plus a full 

bathroom and an approximately 284-square-foot wrap-around deck.  

The exterior siding is composed of vertical boards, and the shed 

roof is nearly flat and covered with tar and gravel.  The 

interior rooms are finished with drywall, and the floors are 

covered with vinyl flooring.  There is a partially-enclosed 

outdoor shower attached to the house.  The property has 

electrical service.  Scotch House Cove Road, which provides 

access to the subject property and several other parcels along 

the dead-end street, is a dirt roadway off Red Brook Harbor 

Road.  The assessors assessed the property’s improvement for 

$28,200 and the land for $927,900, for a total assessment of 

$956,900.  The assessors further broke down the land assessment 

to $922,260 for approximately the first acre, which they 

considered this property’s primary site, and $5,680 for the 
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remaining 1.092 acres, which they considered the subject 

property's excess and marsh land.   

 To prove that their land was overvalued, thereby rendering 

the overall assessment excessive, the appellants primarily 

relied on their analysis of other land and overall assessments 

in the area.  In their analysis, the appellants focused 

particularly on one 1.63-acre land assessment for $40,900.  The 

appellants argued that this reasonably comparable property’s 

land assessment proved that their land assessment was overrated.  

The assessors, however, admitted that they had made a mistake on 

this comparable property’s assessment by misclassifying it.  

Once properly classified, its land assessment supported the land 

assessment on the appellants’ property.  The appellants’ other 

comparable properties, which were located on the same side of 

Scotch House Cove Road, had overall assessments which ranged 

from 1,008,000 to $1,346,400.  These assessments appeared to 

support the subject property’s overall assessment.  The 

Appellants offered no evidence of comparable sales.  

Consequently, the Board found that the appellants’ comparable 

assessment analysis failed to sufficiently demonstrate that 

either the subject property’s land assessment or its overall 

assessment was overvalued.  

 The appellants also complained that their beach access was 

a muddy tidal flat at low tide.  They failed to show, however, 
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that this natural characteristic of waterfront property undercut 

the premium the market places on water access.      

In addition, the appellant introduced a map and a newspaper 

article purporting to show that their property was adversely 

affected by a plume of contamination emanating from the 

Massachusetts Military Reservation and flowing toward Buzzard’s 

Bay.   They contended that the presence of this contamination 

and the possibility that containment wells might need to be 

located on their property, sometime in the future, had a 

deleterious effect on the market value of their property.  The 

appellants did not introduce any expert testimony regarding the 

extent of the contamination, the remedial procedures necessary 

to arrest the plume, or the likelihood that their property would 

require remediation or be required to install containment wells.  

In addition, the appellants did not introduce any expert 

testimony or even attempt to quantify otherwise the possible 

effects of the contamination and remediation on the value of 

their property.  Consequently, the Board found that it had no 

basis on which to rely to estimate the possible extent to which 

either the plume of contamination or its remediation might 

affect the value of the subject property.     

 The assessors introduced a comparable land- and overall-

assessment analysis to support the assessment on the subject 

property.  This analysis, along with the principal assessor’s 
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testimony, demonstrated that neither the land component of the 

subject property’s assessment nor its overall assessment was 

overvalued.  The land assessments associated with the assessors' 

comparable properties, which ranged in size from 0.442 to 2.01 

acres and in value from $787,600 to $1,294,710, were either 

consistent with or exceeded the land assessment on the subject 

property.  The overall assessments of these properties, which 

ranged from $974,200 to $1,666,300, also supported the subject 

property’s overall assessment of $956,900.  In addition, the 

methodology that the assessors used to value the subject 

property was consistent with the methodology that they used to 

value other waterfront property in town.  Accordingly, the Board 

found that the assessors’ comparable land- and overall-

assessment analysis supported the assessment. 

 On this basis, the Board found that the appellants failed 

to meet their burden of proving that the subject property was 

overvalued for the fiscal year at issue.  The Board, therefore, 

decided this appeal for the appellee.   

 

OPINION 

  The assessors are required to assess real estate at its 

fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined 

as the price on which a willing seller and a willing buyer in a 

free and open market will agree if both of them are fully 
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informed and under no compulsion.  Boston Gas Co. v. Assessors 

of Boston, 334 Mass. 549, 566 (1956). 

 The appellants have the burden of proving that the property 

has a lower value than that assessed. “‘The burden of proof is 

upon the petitioner to make out its right as [a] matter of law 

to [an] abatement of the tax.’” Schlaiker v. Assessors of Great 

Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight 

Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he 

board is entitled to ‘presume that the valuation made by the 

assessors [is] valid unless the taxpayers . . . prov[e] the 

contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245)). 

In appeals before this Board, a taxpayer “may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.”  General Electric Co. v. Assessors of Lynn, 393 

Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 

Mass. 848, 855 (1983)).  In the present appeal, the appellant 

focused primarily on perceived errors in the assessors’ separate 

valuation of the land component associated with the subject 

property. 

A taxpayer, however, does not conclusively establish a 

right to abatement merely by showing that his land is 
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overvalued.  “The tax on a parcel of land and the building 

thereon is one tax . . . although for statistical purposes they 

may be valued separately.”  Assessors of Brookline v. Prudential 

Insurance Co., 310 Mass. 300, 317 (1941).  In abatement 

proceedings, “the question is whether the assessment for the 

parcel of real estate, including both the land and the 

structures thereon, is excessive.  The component parts, on which 

that single assessment is laid, are each open to inquiry and 

revision by the appellate tribunal in reaching the conclusion 

whether that single assessment is excessive.”  Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921).  See 

also Buckley v. Assessors of Duxbury, 12 Mass. App. Tax Bd. Rep. 

114, 119 (1990); Jernegan v. Assessors of Duxbury, 12 Mass. App. 

Tax Bd. Rep. 74, 79 (1990); Everhart v. Assessors of Dalton, 

6 Mass. App. Tax Board Rep. 7, 9 (1985). 

In the present appeal, the appellants challenged the value 

of the land component of the subject assessment.  The Board 

found that the land assessment for the subject property was 

consistent with the land assessments (once corrected) for other 

comparable properties located on the same side of the street on 

which the appellants’ property is located.  The Board also found 

that the subject property's land assessment was consistent with 

the land assessments placed on all of the other properties' 

assessments submitted into evidence by both the assessors and 
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the appellants.  Moreover, the appropriateness of the subject 

property's overall assessment was corroborated by the assessors' 

analysis.   

 In valuing property for the purpose of assessing real 

estate taxes, assessors must take into account the effects of 

contamination on the fair cash value of the property.  Reliable 

Electronic Finishing Co. v. Assessors of Carver, 410 Mass. 381, 

382-383 (1991); see Parkinson v. Assessors of Medfield, 398 

Mass. 112, 116 (1986); Boston Edison Co. v. Assessors of 

Watertown, 387 Mass. 298, 304 (1982); Coomey v. Assessors of 

Sandwich, 367 Mass. 836, 837 (1975).  Here, the appellants never 

introduced any opinions of value, either expert or lay, 

attempting to quantify the diminished value of their property 

caused by the alleged contamination.  They also failed to 

demonstrate persuasively whether the alleged contamination under 

the subject property actually existed and, if so, the extent of 

it.  In addition, the appellants did not present any evidence 

regarding potential costs associated with, or the likelihood of, 

remediation on their property.  Consequently, the Board ruled 

that the appellants did not meet their burden in this regard.  

See generally Reliable Electronic Finishing Co. v. Board of 

Assessors of the Town of Canton, 13 Mass. App. Tax Bd. Rep. 1 

(1990), aff’d, 410 Mass. 381 (1991); and Transport Properties 

Trust and Ralph B. Carver, Jr., Trustee v. Board of Assessors of 
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the Town of Avon, 23 Mass. App. Tax Bd. Rep. 115, 123 (1997).  

See also Morris Realty Trust v. Assessors of Randolph, 24 Mass. 

App. Tax Bd. Rep. 193, 197 (1998) and Morris Realty Trust v. 

Assessors of Seekonk, 25 Mass. App. Tax Bd. Rep. 351, 356 

(1998). 

Based on the evidence presented, the Board found and ruled 

that the appellants failed to meet their burden of proving that 

the subject property's land or overall assessment was 

overvalued.  The Board further found and ruled that the evidence 

presented by both the appellants and the assessors supported the 

subject property's land and overall assessments.  

On this basis, the Board decided this appeal for the 

appellee. 

 

 

       APPELLATE TAX BOARD 

 

      By:               
     Donald E. Gorton, III, Member 
  

A true copy, 
 
 
Attest:      

    Clerk of the Board 
 


