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 This is an appeal filed under the formal procedure 

pursuant to G.L. c. 59, §§ 64 and 65, from the refusal of 

the Wilbraham Board of Assessors (“assessors”) to abate 

taxes on real estate located in the Town of Wilbraham, 

owned by and assessed to the appellants under G.L. c. 59, 

§§ 11 and 38, for fiscal year 2002. 

 Commissioner Egan heard the appeal and was joined in 

the decision for the appellants by former-Chairman Burns 

and Commissioners Scharaffa, Gorton and Rose. 

 These findings of fact and report are made pursuant to 

a request by the appellee under G.L. c. 58A, § 13 and 831 

CMR 1.32. 

 

 John F. Soja, Esq., for the appellants. 

Manuel D. Silva, Assessor, for the appellee. 
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FINDINGS OF FACT AND REPORT 

On January 1, 2001, William G. and Cynthia A. Lyons 

(“the appellants”) were the assessed owners of a 6.62-acre 

parcel of real estate located at 1 Federal Lane, Wilbraham 

(“the subject property”).  At that time, the property was 

improved with a partially-completed single-family 

structure.  The Wilbraham Board of Assessors (“assessors”) 

determined that as of that date the subject property was 

eighty-percent complete and valued the property at 

$1,541,900.  A tax was assessed, at the rate of $17.94 per 

thousand, in the total amount of $27,661.69.  The third 

quarter tax bills, due and payable on February 1, 2002, 

were paid by the appellants on January 3, 2002. 

On January 28, 2002, the appellants filed in writing 

with the assessors an application for abatement.  After a 

hearing on the matter, the assessors determined that, as of 

January 1, 2001, the subject property was only fifty-

percent complete and, therefore, granted a partial 

abatement in the amount of $9,135.05 of tax.  Not satisfied 

with this partial abatement, on May 28, 2002, the 

appellants timely filed an appeal with the Appellate Tax 

Board (“Board”).  On the basis of these facts, the Board 

found that it had jurisdiction over the subject appeal. 
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The appellants purchased the subject property, and 

also a smaller tract of land not included in this appeal, 

on November 20, 1998 for $369,900.  On that date, the 

subject property was improved with a single-family 

dwelling, which the appellants later tore down.  Subsequent 

to the demolition of the then-existing structure, the 

appellants began construction of their new home.  This home 

has a total of ten rooms, including five bedrooms and five 

bathrooms, with a total living area of 9,319 square feet, 

which includes an indoor pool with an area of approximately 

2,000 square feet.   

The house also has a 3,000 square-foot gymnasium best 

described as “half of a basketball court” with quality 

wood-beam construction.  There is a 4,200 square-foot, 

detached, two-story barn.  The ground floor of the garage 

is heated and is used primarily for vehicle storage.  The 

upper floor is styled as a “gentleman’s club” outfitted 

with a bar, a bathroom, a billiards area, a card table and 

a large projection-screen television. 

The subject property is an unusually large, upper-end 

home, which has features uniquely designed for the 

appellants.  The parties are in agreement that the 

condition and finish of the building and amenities are 

excellent.  The parties also agreed that construction of 
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the residence was not complete as of the date of valuation 

and that the proper method by which to value the property 

is to add the value of the land as if vacant to a value for 

the incomplete structure.  The parties disagree, however, 

as to the proper method of valuing the incomplete 

structure.  The assessors maintain that the best approach 

is to rely on construction costs with a negative adjustment 

to account for the “superadequacy” of the residence.  The 

appellants argue that the proper method is to value the 

completed structure using a comparable sales analysis, and 

then reduce the as–complete value by a factor equal to the 

percentage of completion as of January 1, 2001. 

In support of their contention that the subject 

property was overvalued for fiscal year 2002, the 

appellants offered the testimony and appraisal report of 

Brian Fitzgerald.  Mr. Fitzgerald is a licensed real estate 

appraiser who has been in the real estate business for 

seventeen years.  He has testified as an expert before this 

Board and various state courts on numerous occasions.  On 

the basis of his education and experience, the Board 

qualified Mr. Fitzgerald as an expert in real estate 

valuation. 

To calculate the subject property’s fair market value 

as of January 1, 2001, Mr. Fitzgerald first calculated the 
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property’s fair cash value “as completed” on that date.  To 

do so, he relied primarily on the sales comparison 

approach.  Specifically, he relied on three sales of 

properties that he deemed comparable to the subject 

property and that occurred between April 1998 and May 2002.   

Sale number one, located in Longmeadow, is a six-and-

a-half-acre parcel improved with a dwelling that has 

eighteen rooms, including seven bedrooms and six-and-a-half 

baths, and has five fireplaces.  The total living area is 

16,254 square feet, which includes an indoor pool with an 

area of approximately 1,907 square feet.  The house also 

has an attached 3-door garage which holds six cars and a 

tennis court.  The property sold on May 16, 2002 for 

$1,625,000.  The property previously sold in 1998 for 

$1,215,000.   

Sale number two, also located in Longmeadow, is a 

1.12-acre parcel of land improved with a contemporary-style 

home that has a total living area of 6,858 square feet, 

including an indoor pool.  This house has an attached 3-car 

garage and a movie theater in the basement.  The property 

sold on April 20, 1998 for $1,000,000.   

Sale number three is located in Wilbraham within a 

mile of the subject property.  This property has a 

significantly greater land area than the subject, a total 



 ATB 2004-390

of sixteen acres, but cannot be developed with more than 

one home.  The property is also improved with an upper-end 

single-family home, but with a living area of only 3,759 

square feet.  The property does not have an indoor pool but 

does have a two-stall horse barn.  This property sold on 

August 2, 2002 for $725,000.   

Noting that differences did exist between his 

comparables and the subject property, Mr. Fitzgerald made 

adjustments for timing, lot size, location, living area, 

finished basement, fireplaces, bathrooms, barn/gym, age and 

overall condition.  After adjustments, the three properties 

had adjusted sale prices of $1,459,652, $1,553,050 and 

$1,481,710, respectively.   

Mr. Fitzgerald concluded that sale number one, with an 

adjusted sale price of $1,459,625, was the most comparable 

to the subject property.  He noted that sale number one’s 

gross living area of 16,254 square feet is remarkably 

similar to the subject property’s total living area, 

including the gym and barn areas, of 16,982 square feet.  

Also, the properties have similar land areas.  In 

conclusion, he determined that the subject property had a 

total fair cash value, “as completed,” of $1,500,000 for 

fiscal year 2002. 
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Relying on the subject property’s original purchase 

price of $369,000, which included land not at issue in this 

appeal, Mr. Fitzgerald then determined that the subject 

property had a land value of $350,000 on January 1, 2001.  

He then subtracted this amount from the total fair cash 

value of $1,500,000 to arrive at a value of $1,150,000 for 

the building site improvements.  Based on documentation 

submitted by the general contractor, which indicated that 

the property was only forty-percent complete as of January 

1, 2001, Mr. Fitzgerald calculated the site improvements 

value as of that date to be $460,000 ($1,150,000 * 0.40).  

By  adding this adjusted building value to his land value, 

Mr. Fitzgerald calculated the subject property’s total fair 

cash value “as is” on January 1, 2001, of $810,000 

($460,000 + $350,000).   

Mr. Fitzgerald testified that he also used the cost 

approach to value the subject property but ultimately 

concluded that it was less reliable due to the large 

reduction in value, which is attributable to the 

“superadequacy” of the subject property.  Mr. Fitzgerald 

explained that the subject property is an upper-end home 

with features specific to the individuals who designed and 

built the home.  He further testified that in the market 

for single-family homes prices above the $800,000 price 
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range, most individuals who have the financial means would 

prefer to have their own designs and to build the home 

themselves.  He concluded that there is a substantial gap 

between what these homes cost to build and the amount for 

which they subsequently sell. 

Mr. Richard Howell, Chairman of the Board of Assessors 

testified on behalf of the assessors.  Finding that there 

were no sales of comparable properties in Wilbraham, the 

assessors determined that the appropriate method of 

valuation to use was the cost approach.   

Using the parties’ agreed upon construction cost of 

$2,677,100, the assessors reduced the value by 

approximately one-third to account for the property’s 

extensive amenities and its overall “superadequacy” in the 

Wilbraham market.  Mr. Howell conceded that homes in the 

million-dollar range include many amenities and additions 

unique to the builder and that an individual with the 

financial means to purchase such a home may instead wish to 

build their own home incorporating their individual taste 

and designs.  Accordingly, he acknowledged that the 

original cost to build may not equal the value to a 

subsequent purchaser.  Allowing for the reduction, the 

assessors calculated an “as completed” value of $1,697,067.   
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Initially, the assessors determined that the subject 

property was eighty-percent complete as of January 1, 2001 

and calculated the property’s site improvements value on 

that date to be $848,533.  The assessors then added the 

following values:  $5,600 for the chimneys; $20,000 for the 

pool; and $18,000 for the patio.  The land was assigned a 

value of $140,600 derived, according to Mr. Howell, “from 

the market and sales analysis based on my certification.”  

In total, the subject property was originally assessed at 

$1,541,090.   

On the basis of evidence submitted by the appellants 

with their abatement application, the assessors 

subsequently determined that the subject property was only 

fifty-percent complete on January 1, 2001 and adjusted the 

assessed value accordingly.  Using the same starting value 

plus the values for chimneys, pool and patio, and land, the 

assessors recalculated the subject property’s assessed 

value to be $1,032,733. 

Mr. Howell conceded that the construction costs of the 

subject property was not a true indicator of the subject 

property’s fair market value as the house’s numerous 

amenities would not appeal to all buyers and, therefore, 

their cost would not necessarily equate to value.  For this 

reason, he explained that the assessors allowed an 
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approximate one-third reduction when calculating the 

starting value.  Mr. Howell further testified that the 

assessors could not accept the appellants’ suggestion that 

the starting value should have been reduced by one-half.  

The assessors rejected this claim because the appellants 

failed to offer substantiation and the assessors found it 

difficult to accept the proposition that an individual 

would build a house with the intention of losing fifty-

cents on the dollar.   

Finally, Mr. Howell testified that the subject 

property had a cost to build of $2.6 million and yet the 

assessed value was less than half, just over $1 million.  

“We cannot go honestly any further” he explained.  On 

cross-examination Mr. Howell acknowledged that the 

contractor’s correspondence stated that the project was 

“38-40% complete” as of January 1, 2001.  Despite this, the 

assessors “felt a 50% completion should be applied.”  The 

town offered no further evidence. 

On the basis of the evidence presented, the Board 

found that the sales comparison approach as adjusted for 

the percentage of completion on which the appellants’ 

expert relied was the proper method of valuation to use in 

this appeal.  The Board further found that by reviewing the 

market data and adjusting the sale prices of his 
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comparables, Mr. Fitzgerald effectively established that 

the fair market value of the subject property assuming 

construction was complete on January 1, 2001, was 

$1,500,000.  

To determine the value of the subject property given 

the ongoing construction as of the relevant assessment 

date, the Board found that the land value should be 

deducted from the “as completed” value to allocate a 

building value.  The Board further found that the $350,000 

land value offered by the appellants was appropriate.  

Therefore, reducing the $1,500,000 “as complete” value by 

the $350,000 land value leaves a building value of 

$1,150,000.  The Board further found that on the relevant 

assessment date of January 1, 2001, the subject property 

was forty percent complete.  Applying this percentage to 

the $1,150,000 “as complete” building value, the Board 

calculated a $460,000 value for the building improvements 

in their unfinished condition as of January 1, 2001. 

By adding the land value of $350,000 to the allocated 

value of the building improvements in their unfinished 

condition of $460,000, the Board agreed with the 

appellants’ expert that the fair cash value of the subject 

property in its unfinished condition for fiscal year 2002 

was $810,000. 
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On the basis of the foregoing, the Board issued a 

decision for the appellants and granted an abatement in the 

amount of $3,995.24. 

 

OPINION 

 The assessors have a statutory and constitutional 

obligation to assess all real property at its full and fair 

cash value.  Part II, c. 1, § 1, art. 4, of the Constitution 

of the Commonwealth; art. 10 of the Declaration of Rights; 

G.L. c. 59, §§ 38, 52.  See Coomey v. Assessors of Sandwich, 

367 Mass. 836, 837 (1975) (citations omitted).  Fair cash 

value means fair market value, which is defined as the price 

on which a willing seller and a willing buyer will agree if 

both of them are fully informed and under no compulsion.  

Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 

(1956). 

 The burden of proof is upon the taxpayer to make out 

its right as a matter of law to an abatement of the tax.  

Schlaiker v. Board of Assessors of Great Barrington, 

365 Mass. 243, 245 (1974).  The taxpayer must show that the 

assessed valuation of its property was improper.  

See Foxboro Associates v. Board of Assessors of Foxborough, 

385 Mass. 679, 691 (1982).  The assessment is presumed valid 

until the taxpayer sustains its burden of proving otherwise.  

Schlaiker, 365 Mass. at 245.   
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In appeals before this Board, a taxpayer “may present 

persuasive evidence of overvaluation either by exposing 

flaws or errors in the assessors’ method of valuation, or by 

introducing affirmative evidence of value which undermines 

the assessors’ valuation.”  General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 600 (1984), quoting Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983).  

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to 

determine the fair cash value of property: income 

capitalization, sales comparison, and the cost to replace or 

reproduce the property less depreciation.  Correia v. New 

Bedford Redevelopment Authority, 375 Mass. 360, 362 (1978).   

Massachusetts courts and this Board have “generally 

viewed with disfavor” the use of the depreciated cost 

approach “except where the special character of the property 

makes it substantially impossible to arrive at value on the 

basis of capitalized net earnings or on the basis of 

comparable sales.”  Blakeley v. Assessors of Boston, 391 

Mass. 473, 477 (1984); see, e.g., Fairview Group Investments 

v. Assessors of Boston, 20 Mass. App. Tax Bd. Rep. 220, 229 

(1997).   

Even if the Board were to exercise its discretion to 

consider a cost approach in this appeal, there is a 

fundamental flaw in the assessors’ application of the 

approach in these appeals.  The “disfavored status” of the 

cost approach “derives in major part from uncertainty in 
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accurately measuring obsolescence and physical 

depreciation.”  Blakeley, 391 Mass. 473, 478.  Where costs 

of construction are recently incurred, thereby generally 

minimizing the issue of depreciation, the costs may, in the 

discretion of the Board, provide evidence of fair cash 

value.  Id.; see also Assessors of Woburn v. Ramada Inns, 

Inc. 371 Mass. 894, 895 (1976); Jordan Marsh Co. v. 

Assessors of Quincy, 368 Mass. 322, 324 (1975). 

In a recent appeal, this Board observed that: 

‘Depreciation’ for real estate appraisal purposes 
is not necessarily related to the age of the 
construction.  Depreciation in an improvement can 
result from three major causes: ‘physical 
depreciation,’ which refers to wear and tear from 
regular use and the impact of the elements; 
‘external obsolescence,’ which is a temporary or 
permanent impairment of the utility or salability 
of the property due to conditions outside the 
property, such as market conditions; and, of 
particular relevance in these appeals, ‘functional 
obsolescence,’ which is caused by a flaw in the 
structure, materials, or design of the improvement 
when compared with the highest and best use and 
the most cost-effective functional design 
requirements as of the relevant assessment date.’  

 
Harbor Dreams LLC v. Assessors of Hingham, 2004 ATB Adv. Sh. 

56, 95 (February 10, 2004)(quoting The Appraisal Institute, 

THE APPRAISAL OF REAL ESTATE (12th Ed., 2001) at 363, 403).  

One type of functional obsolescence is a 

“superadequacy,” which is a type of functional obsolescence 

caused by something in the subject property that “exceeds 

market requirements but does not contribute to value an 

amount equal to its cost.”  Id. at 96.  The Board found in 

the present appeal that the subject property was 
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“superadequate” and that the cost of the improvements did 

not provide reliable evidence of the property’s fair cash 

value.   

In Harbor Dreams the Board also noted that the cost 

approach is particularly inappropriate to value a high-end 

residential property which is built to the particular 

specifications of the owner.   

Unlike the commercial contexts where courts and 
this Board have used the cost approach to value 
special purpose property, an individual who has a 
residence built for his or her occupancy, with 
special amenities reflecting the owner’s 
particular wants and desires, will often be 
motivated by considerations other than whether 
the expense of those amenities add a value 
commensurate with their costs. 

 

Harbor Dreams, 2004 ATB Adv. Sh. at 97.  See also, e.g., 

Boch v. Assessors of Edgartown, 1996 Mass. A.T.B. Adv. Sh. 

641, 666 (Board found that a potential buyer of a residence 

in the area of the subject property would be unlikely to 

offer more for the “excessive luxury” of the appellant’s 

property than for a more modest home in the area).   

In the present appeal the Board found that the 

properties selected by the appellant’s valuation witness 

for his comparable sales analysis were comparable to the 

subject property.   The Board also found, after reviewing 

the evidence pertaining to these comparable sales, that 

they established a range of values into which the subject 



 ATB 2004-400

property appropriately fell.  By reviewing this sales data 

as appropriately adjusted for factors including size, age, 

location, amenities, and condition, the Board found that 

the appellant clearly demonstrated that the assessment 

placed by the assessors on the subject property was 

excessive.  Accordingly, the Board ruled that the 

appellants met its burden of proving that the assessors 

overvalued the subject property during the fiscal year at 

issue in the appeal.  

In evaluating the evidence before it, the Board 

selected among the various elements of value and formed its 

own independent judgment of fair cash value.  General 

Electric, 393 Mass. at 605; North American Philips Lighting 

Corp. v. Assessors of Lynn, 392 Mass. 296, 300 (1984).  The 

fair cash value of property cannot be proven with 

“mathematical certainty and must ultimately rest in the 

realm of opinion, estimate and judgment.”  Assessors of 

Quincy v. Boston Consolidated Gas Co., 309 Mass. 60, 72 

(1941).  “The credibility of witnesses, the weight of the 

evidence, and inferences to be drawn from evidence are 

matters for the board.”  Cummington School of the Arts, 

Inc. v. Assessors of Cummington, 373 Mass. 597. 605 (1977).  

In making its determination of fair cash value, the Board 

may take its view of the premises into account.  
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See Westport v. Bristol County Commissioners, 246 Mass. 

556, 563 (1923); Red Lion Realty Trust v. Assessors of 

Lenox, 1998 Mass. A.T.B. Adv. Sh. 666, 676.   

 

 

 

 

 On this basis, the Board found and ruled that the fair 

cash value of the property was $810,000 for fiscal year 

2002.  Accordingly, the Board issued a decision for the 

appellants and granted an abatement in the amount of 

$3,995.24. 

 

     THE APPELLATE TAX BOARD 

 
 
      By:____________________________ 

        Nancy T. Egan, Member 
 

 
 
 

A true copy, 

 

Attest:___________________________ 

      Asst.Clerk of the Board 
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