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FINDINGS OF FACT AND REPORT 

 On January 1, 2003, 2004, and 2005, the appellant, Scotia 

Properties, LLP, was the assessed owner of an improved parcel of 

real estate located at 571 Main Street in the Town of Hudson 

(“subject property”).  The subject property’s slightly 

irregular-shaped parcel contains approximately 6.8 acres of land 

and is improved with an income-producing, industrial building 

with a net rentable area of 56,991 square feet.  The subject 

property has about 477 feet of frontage along Main Street, which 

is also known as State Route 62, and has ready access to 

Interstate Route 495 located approximately five miles away.  The 

area in which the subject property is located is zoned 

industrial, making the subject property’s present use a legally 

conforming one.  All utilities are available to the subject 

site, including municipal water and sewer, as well as gas, 

electric, and telephone.    

The building was originally built in 1975 as an owner-

occupied facility.  It was erected on a concrete slab with a 

steel frame.  The exterior of the building is sided with 

corrugated metal and has a concrete block front.  The flat 

portion of the roof is covered with rubber membrane while the 

sloped portion is covered with metal.  There are five overhead 

doors for loading and deliveries.  Two of the doors provide 

drive-in access, while the other three provide “tail-board” 
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service.  There is ample parking for tenants of, and visitors 

to, the building on an asphalt-covered surface that extends both 

in front, and to one side, of the building.   

At all relevant times, the interior of the subject property 

was divided into two rentable sections.  One of the sections was 

occupied by the former owner, under a long-term lease, and the 

other was occupied by the appellant through a related entity.  

The portion occupied by the former owner contains an office 

section of typical finish to go along with a high-ceilinged 

industrial or manufacturing part.  The section occupied by the 

appellant was all high-ceilinged industrial or manufacturing 

space.  As of January 1, 2003, the former owner occupied 

approximately 41,834 square feet, including office space, while 

the appellant occupied 15,157 square feet.  As of January 1, 

2004 and January 1, 2005, the former owner’s space was reduced 

to 36,856 square feet, including office space, while the 

appellant’s area was commensurately expanded to 20,135 square 

feet.   

The Board of Assessors of Hudson (“assessors”) valued the 

subject property for fiscal years 2004, 2005, and 2006 at 

$2,655,100, $2,624,700, and $2,614,300, respectively, and 

assessed real estate taxes thereon, at the respective rates of 

$20.97, $22.73, and $22.53 per thousand, in the total amounts of 
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$55,677.45 for fiscal year 2004, $59,325.43 for fiscal year 

2005, and $58,900.18 for fiscal year 2006.      

 On December 31, 2003, December 31, 2004, and December 30, 

2005, Hudson’s Treasurer/Collector sent out the town’s actual 

real estate bills for fiscal years 2004, 2005, and 2006, 

respectively.  In accordance with G.L. c. 59, § 57C, the 

appellant paid the tax for each of the fiscal years at issue 

without incurring interest.  The following table summarizes the 

dates of filing or action for the pertinent jurisdictional 

events for the three fiscal years at issue. 

 Fiscal Year
2004 

Fiscal Year
2005 

Fiscal Year
2006 

Application for Abatement 01/26/2004 01/13/2005 01/17/2006 
Denial by Assessors 03/01/2004 03/09/2005 04/04/2006 
Appeal to Appellate Tax Board 04/22/2004 03/28/2005 04/12/2006 

 
 Based on these facts and dates, the Appellate Tax Board 

(“Board”) found and ruled that the appellant complied with the 

requisite jurisdictional deadlines under G.L. c. 59, § 59, as 

well as §§ 64 and 65, and that the Board, therefore, had 

jurisdiction over these appeals.   

 The appellant presented its case-in-chief primarily through 

the testimony of its commercial real estate valuation expert, 

Eric Wolff, and the introduction of his summary appraisal 

report, along with deeds of several sales of purportedly 

comparable properties, as well as photographs of the subject 

property and the purportedly comparable ones.  In defense of the 



 ATB 2007-755

assessments, the assessors presented one witness, its so-called 

“consultant appraiser,” James Keane.  The assessors also 

introduced various jurisdictional documents, as well as an 

income and expense statement for the subject property and a 

summary report prepared by Mr. Keane.   

 Mr. Wolff testified that he inspected the subject property 

in March 2006 and, using both a sales comparison and an income 

capitalization approach, estimated its fair cash value as of 

January 1, 2003 at $2,250,000 and as of January 1, 2004 and 

January 1, 2005 at $2,220,000.  Mr. Wolff considered, but did 

not use, a cost approach because of the age of the subject 

property and the fact that a typical buyer of a property like 

the subject would place minimal, if any, weight on that 

approach.  He determined that the subject property’s highest and 

best use was its existing use.  

 Mr. Wolff included five purportedly comparable properties 

in his comparable sales analysis.  Three of these properties 

were located in Hudson, and the other two were located in 

neighboring Marlborough.  The following table summarizes the 

details of each sale as presented by Mr. Wolff in his summary 

appraisal report. 

Sale 
# 
 

 
Address 

Sale
Date 

Area
(Sq. Ft.) 

Sale 
Price ($) $/Sq. Ft. 

1 428 Main St., Hudson 03/02/04 91,726 4,120,000 44.92 
2 120 Bartlett St., Marlborough 11/07/03 73,921 3,600,000 48.70 
3 18 Robert Bonazzoli Ave., Hudson 08/12/02 42,500 1,500,000 35.29 
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4 287 & 289 Elm St., Marlborough 05/07/02 69,000 2,790,150 40.43 
5 4 Robert Bonazzoli Ave., Hudson 02/25/02 95,721 4,140,000 43.25 

 
Mr. Wolff considered adjusting the sale prices associated with 

these five purportedly comparable properties for five different 

factors: conditions of sale; date of sale; location; physical 

condition; and building size.  After analyzing each sale, he did 

not adjust any of the sale prices for conditions of sale or date 

of sale.  He considered all of the sales to be arm’s-length 

transactions involving fee simple interests without any special 

circumstances.  He also considered the sales “to be reflective 

of market conditions at the time of valuation.”   

 Mr. Wolff did, however, adjust downward the sale prices for 

sales numbered 2 and 4 for what he considered to be their more 

favorable locations compared to the subject property’s location.  

He also adjusted downward the sale prices for sales 1, 2, 3, and 

5 for what he considered to be their better building conditions 

compared to the subject property’s building condition.  Lastly, 

Mr. Wolff adjusted upward the sale prices for sales 1 and 5 to 

reflect those properties’ larger building sizes compared to the 

subject property’s building size.  The following table 

summarizes the adjustments that Mr. Wolff made to his five 

purportedly comparable sale properties’ sale prices. 

 
Adjustments 

Sale 1
% 
 

Sale 2
% 

Sale 3
% 

Sale 4 
% 

Sale 5
% 

Conditions of Sale    0    0    0    0    0 
Date of Sale    0    0    0    0    0 
Location    0  -15    0  -10    0 
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Physical Condition  -25  -10  -10    0  -10 
Building Size    5    0    0    0    5 
Net Total % Adjustment  -20  -25  -10  -10   -5 
Adjusted Price/Sq. Ft. $35.93 $36.53 $31.76 $36.30 $41.09 

 
 After applying these adjustments and considering the 

suggested market range of values, which approximated $32 to $41 

per square foot, and the predominant market range of values, 

which was about $32 to slightly more than $36 per square foot, 

as well as the differences among the properties, Mr. Wolff 

determined that $35 per square foot was indicative of the value 

of the subject property for the fiscal years at issue.  He then 

multiplied this $35 per-square-foot value by the subject 

property’s 56,991-square-foot area to produce a value of 

$1,994,685 for the subject property for the fiscal years at 

issue, which he then rounded to $2,000,000.  

 In his testimony, Mr. Wolff acknowledged that he had 

overestimated the size of the improvements associated with sales 

numbered 1 and 5.  In the case of sale number 1, he 

overestimated the size of the improvement by approximately 

11,000 square feet, and in the case of sale number 5, he 

overestimated the size of the improvement by over 37,000 square 

feet.  With respect to sale number 1, Mr. Wolff testified that 

he had relied on the area erroneously reported in Banker and 

Tradesman.  With respect to sale number 5, he testified that he 

had mistakenly used the size of the improvement after the 

construction of a post-sale addition.  Mr. Wolff did not 
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specifically indicate or quantify, however, how, if at all, 

these approximately 11,000-square-foot and 38,000-square-foot 

errors changed the indicated value that he developed using his 

sales comparison approach.1  Instead, Mr. Wolff simply testified 

that he relied on and selected the “middle of the range of 

$35.00 per square foot” in determining an indicated per-square-

foot value for the subject property, and his errors in 

overestimating the area of the buildings associated with sales 1 

and 5 did not change his opinion in this regard.     

 In his income capitalization approach, Mr. Wolff first 

examined the existing lease to ascertain the rent to ascribe to 

the rented part of the subject property, which included office 

space.  Confirming the actual rent with the market, Mr. Wolff 

selected the actual triple-net rents of $5.80 per square feet 

for fiscal year 2004 and $5.86 for fiscal years 2005 and 2006 to 

use in his income capitalization methodology to ascertain the 

income from the rented portion of the subject property.   

Mr. Wolff then determined what he considered to be an 

appropriate market rent for the remainder or owner-occupied 

                                                 
1 The Board noted that, without any adjustment, the actual price per square 
foot for sale number 1 approximates $51.00.  Using Mr. Wolff’s suggested 
adjustment of negative 25% to reflect the purportedly superior physical 
condition of this sale property, the price per square foot is still in excess 
of $38.00.  The Board further noted that, without any adjustment, the actual 
price per square foot of sale number 5 approaches $71.40.  Using Mr. Wolff’s 
previous adjustment of negative 10% to reflect the allegedly superior 
physical condition of this sale property, the price per square foot 
approximates almost $65, which is almost 60% higher than Mr. Wolff’s original 
upper range limit of $41 per square foot.    
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portion of the subject property for the fiscal years at issue.  

To ascertain the rent to ascribe to the owner-occupied portion, 

Mr. Wolff researched rents of purportedly comparable industrial 

properties in the area.  He testified that his research 

indicated triple-net rents ranging from $4.00 to $6.50 per 

square foot.  Because of the subject property’s location within 

a small industrial park surrounded by residential areas and its 

“only average access to the regional transportation routes in 

the area,” Mr. Wolff selected $4.00 per square foot as the 

apposite rent to use for the owner-occupied portion of the 

subject property for the fiscal years at issue.   

 For his vacancy and credit loss rate, Mr. Wolff noted that 

while the subject property was 100% occupied at all relevant 

times, the occupancy at similar properties in the Hudson area 

for the fiscal years at issue ranged between 10.0% and 15.0%.  

Mr. Wolff testified and wrote in his appraisal report that 

because of the subject property’s location, relative size, and 

current physical condition, he adopted a vacancy and credit loss 

rate of 10.0%.   

 With respect to expenses, Mr. Wolff observed that the 

tenants in a triple-net leasing situation are responsible for 

all operating expenses of the building, excluding only those 

associated with its management and structural maintenance.  

Consequently, he attributed only a management fee of 5.0% of 
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effective gross income and a replacement reserve allowance equal 

to 3.0% of the potential net income to the expenses in his 

income capitalization approach. 

 Mr. Wolff applied a band-of-investment technique to 

calculate the capitalization rate to use in his capitalization 

of income methodology.  In determining a rounded capitalization 

rate of 10.0%, he assumed a three-to-one mortgage-to-equity 

proportion at rates of 0.0967 and 0.1600, respectively.  He also 

considered a credit for equity build-up along with no forecasted 

depreciation or appreciation.   His band-of-investment 

calculations are summarized in the following table. 

 

Capital Structure Portion Rate Weighted Rate
     

Mortgage 0.75 x 0.0967 0.0725 
Equity 0.25 x 0.1600 0.0400 
Total Weighted Rate    0.1125 
     
Less Credit for Equity Build-up  (SFF x Equity Gain x Loan-to-Value)   
 0.0469 x 0.3213 x 0.75 =       -0.0113  
     0.1012 
     
   Rounded 10.0%

 
 

 To find estimated values for the subject property for the 

fiscal years at issue using his income capitalization 

methodology, Mr. Wolff capitalized his net income of $250,193 

for fiscal year 2004 and his net income of $244,626 for fiscal 

years 2005 and 2006 by a rate of 10.0%.  These calculations 

indicated estimated values of $2,501,930 for the subject 
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property for fiscal year 2004 and $2,446,260 for fiscal years 

2005 and 2006, which Mr. Wolff then rounded to $2,500,000 and 

$2,445,000, respectively.2  Summaries of Mr. Wolff’s income 

capitalization methodology are contained in the following two 

tables. 

                                                 
2 There were several errors in Mr. Wolff’s original calculations.  The figures 
used in this paragraph, and the summaries which follow, represent the 
corrected calculations.   
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Fiscal Year 2004 

 
Income Rate 

Size
(sq. ft.) 

Rate 
(sq. ft.) 

 
Totals 

     
Lund International Corp.  41,834 $5.80 $242,637 
Industrial Space – Owner Occupied  15,157 $4.00 $ 60,628 
  56,991   
Potential Gross Income (PGI) $303,265
     
Less: Vacancy & Credit Loss 10.0%   -$ 30,312 
     
Effective Gross Income (EGI) $272,938
     
Expenses  /sq. ft. %  
     
Management Fee $13,647 $0.24 5.00 EGI  
Replacement Reserves $ 9,098 $0.16 3.00 PGI  
     
Total Expenses $22,745 $0.40 -$ 22,745
     
Net Operating Income $250,193
     
Capitalization Rate 10.0%  
     
Indicated Value $2,501,930

 
Fiscal Years 2005 and 2006 

 
 

Income Rate 
Size

(sq. ft.) 
Rate 

(sq. ft.) 
 

Totals 
     
Lund International Corp.  36,856 $5.86 $215,976 
Industrial Space – Owner Occupied  20,135 $4.00 $60,628 
  56,991   
Potential Gross Income (PGI) $296,516
     
Less: Vacancy & Credit Loss 10.0%   -$ 29,653 
     
Effective Gross Income (EGI) $266,864
     
     
Expenses  /sq. ft. %  
     
Management Fee $13,343 $0.23 5.00 EGI  
Replacement Reserves $ 8,895 $0.16 3.00 PGI  
     
Total Expenses $22,238 $0.39 -$ 22,238
     
Net Operating Income $244,626
     
Capitalization Rate 10.0%  
     
Indicated Value $2,446,260
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 Finally, in reconciling the values derived from his 

valuation methodologies, Mr. Wolff placed approximately equal 

weight on the $2,000,000 value that he developed from his sales 

comparison approach for all three fiscal years at issue with the 

$2,500,000 value for fiscal year 2004 and the $2,445,000 value 

for fiscal years 2005 and 2006 that he obtained using his income 

capitalization approach.  Accordingly, he estimated the value of 

the subject property at $2,250,000 for fiscal year 2004 and at 

$2,220,000 for fiscal years 2005 and 2006.     

 Mr. James C. Keane testified for the assessors in support 

of the assessments.  Mr. Keane testified that, since 1972, the 

assessors have hired him, as an independent contractor, to 

appraise and update the assessed values on all of the property 

in Hudson.  Mr. Keane also testified that he reviewed the 

appraisal report prepared by Mr. Wolff.  With respect to Mr. 

Wolff’s sales comparison analysis, Mr. Keane disagreed with his 

premise that the industrial and commercial market in Marlborough 

was comparable to the market in Hudson.  Mr. Keane explained 

that the market in Marlborough was not only larger than Hudson’s 

but the properties there had better access to I-495.  

Accordingly, he did not believe that sales of Marlborough 

properties should be relied upon when determining the value of 

commercial or industrial properties in Hudson.  Mr. Keane also 
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identified one of the sales of property in Hudson, upon which 

Mr. Wolff relied in his sales comparison analysis, as being a 

non-arm’s length transaction between related or affiliated 

parties.   

 In his “Summary Report of Market Value,” Mr. Keane 

performed both comparable sales and income capitalization 

approaches to estimate the value of the subject property for the 

fiscal years at issue.  In his comparable sales approach, Mr. 

Keane reviewed four sales of commercial properties in Hudson 

that he believed to be comparable to the subject property.  The 

sales occurred from October 2001 to March 2004, and the 

properties were located from one-half to four miles from the 

subject property.  Their unadjusted per-square-foot sale prices 

ranged from $44.01 to $120.78.  After adjustments for factors 

such as: date of sale; location; size of site; quality, age, 

condition of building; leaseable area; and other things, Mr. 

Keane’s methodology produced adjusted per-square-foot values 

ranging from $36.29 to $158.29.  His gross adjustments per 

property ranged from a low of 31% to a high of almost 250%.  

Using his comparable sales approach, Mr. Keane estimated the 

value of the subject property for all three of the fiscal years 

at issue at $2,750,000.  

 Mr. Keane also valued the subject property using two 

capitalization of income methodologies.  His first methodology 
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used, what he considered to be, market data, and his second 

methodology used the actual calendar year 2002 income and 

expense information from the subject property as reported to the 

assessors by the appellant.  Mr. Keane used the value derived 

from the latter approach more as a check on the value obtained 

from his market approach.   

For his income and expense market data, Mr. Keane relied on 

commercial and industrial income and expense statements 

submitted by Hudson property owners to the assessors for fiscal 

year 2004.  These reports contained income and expense 

information from calendar year 2002.  The reported rents 

included those from triple-net, double-net, and gross leases.  

With respect to the capitalization rate that he used in both 

methodologies, Mr. Keane included two components: first, what he 

termed, “an investment return”; and second, the given fiscal 

year’s tax rate, expressed as a percentage.  Mr. Keane 

calculated his investment return assuming a loan-to-value ratio 

of 70% at a 7.25% mortgage rate over twenty-five years with an 

equity return of 10%.  Summaries of these two capitalization of 

income approaches for fiscal year 2004 are contained in the 

following two tables, respectively. 

Fiscal Year 2004 
Capitalization of Income Approach Using Market Data 

 
 
Income 

Area
(Sq. Ft.) Rate 

 
Total 
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Industrial   56,991 @ $6.75/sq. ft.  $384,689 
    
Potential Gross Income (PGI)  $384,689 
    
Vacancy   @ 5% of PGI -$ 19,234 
    
Effective Gross Income (EGI)  $365,455 
    
Expenses    
    
Management  @  5.0% of EGI -$ 18,273 
Legal & Accounting  @  2.0% of EGI -$  7,309 
Structural Repairs  @  3.5% of EGI -$ 12,791 
Insurance  @  1.5% of EGI -$  5,482 
Reserves  @  3.0% of EGI -$ 10,964 
Total Expenses @ 15.0% of EGI -$ 54,818 
    
Net Income  $310,637 
  
Capitalization Rate  
    
Investment Return  @ 9.0716%  
Real Estate Taxes  @ 2.0970%  
Overall Rate 11.1686% @ 11.17% 
    
Indicated Value $2,781,344
    
Rounded $2,781,000

 
Fiscal Year 2004 

Capitalization of Income Approach Using Actual Data 
 

Income Area
(Sq. Ft.) 

Rate Total

    
Industrial    34,418 @ $5.46/sq. ft.  $187,922 
Office     7,316 @ $7.46/sq. ft.  $ 54,577 
Industrial    16,148 @ $5.46 sq. ft.  $ 88,168 
    
Other Income (CAM & taxes)    $ 61,704 
    
Potential Gross Income (PGI)   57,882  $392,372
    

Fiscal Year 2004 (Continued) 
Capitalization of Income Approach Using Actual Data 

 
Vacancy   @ 0% 0 

 
Effective Gross Income (EGI)  $392,372

 
Expenses    
    
Management   -$ 51,600 
Legal & Accounting   -$  4,074 
Water & Sewer   -$  2,574 
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Janitor   -$  2,000 
Supplies   -$  2,650 
Snow Removal   -$  3,641 
Electric, Plumbing, Heating   -$ 14,209 
Total Expenses @ 20.58% of EGI -$ 80,748
    
Net Income  $311,624
    
Capitalization Rate  
    
Investment Return  @ 9.0716%  
Real Estate Taxes  @ 2.0970%  
Overall Rate 11.1686% @ 11.17%
    
Indicated Value $2,790,183
    
Rounded $2,790,000

 
Mr. Keane also estimated the value of the subject property 

for fiscal year 2005 using a capitalization of income approach 

that relied on market data.  His fiscal year 2005 approach kept 

all of the same income and expenses figures from his prior 

year’s methodology and changed only his capitalization rate to 

reflect the new fiscal year 2005 tax rate.  Accordingly, the 

overall capitalization rate that he used in his fiscal year 2005 

market data methodology was 11.3446%, which he rounded to 

11.34%.  This capitalization rate produced an indicated value of 

$2,738,195, which Mr. Keane then rounded to $2,738,000.  Mr. 

Keane did not provide the Board with an income capitalization 

methodology for fiscal year 2006.   

Relying primarily on his sales comparison approach, Mr. 

Keane estimated the value of the subject property for fiscal 

years 2004 and 2005 at $2,750,000.  He also testified that he 

would carry this value forward for fiscal year 2006.   
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Based on all of the evidence, the Board found that a cost 

approach was not an appropriate methodology to use to value the 

subject property for fiscal years 2004, 2005, and 2006 because 

of the subject property’s age, the difficulty in estimating 

depreciation and obsolescence, the subject property’s non-

special use, the parties’ reliance on other methodologies, and 

the lack of evidence to support a cost approach.  The Board 

further found that a sales comparison approach was not 

appropriate to use here because most of the purportedly 

comparable sale properties in evidence were not sufficiently 

comparable to the subject property.  The properties were either 

located in different markets or the product of non-arm’s-length 

transactions.  In addition, many of them required significant 

adjustments by the valuation witness presenting them to even 

approach purported equivalence to the subject property.  

Moreover, some of these properties’ basic characteristics were 

incorrectly reported, and inappropriately relied upon, by the 

valuation witness using them.  These infirmities rendered the 

data obtained and values developed from these purportedly 

comparable sale properties untrustworthy.   

The Board did find that an income capitalization 

methodology was the best approach to use to value the subject 

property for fiscal years 2004, 2005, and 2006.  Both parties 

relied to varying degrees on an income capitalization approach, 
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and the Board found that there was enough reliable underlying 

data in the record to support this approach.  The Board also 

noted that this technique is often used to value income-

producing property.   

In its income capitalization methodologies for the fiscal 

years at issue, the Board used the actual division of space in 

the subject property as of the relevant assessment dates for 

determining the subject property’s potential gross income.  The 

Board agreed with Mr. Wolff and found that this bifurcation of 

the subject property’s total leaseable area best estimated the 

earning potential of the subject property for the fiscal years 

at issue. Accordingly, for fiscal year 2004, the Board used 

41,834 square feet as combined industrial and office space and 

15,157 square feet as just industrial space.  For fiscal years 

2005 and 2006, the Board used 36,856 and 20,125 square feet for 

these same uses, respectively.   

For the combined industrial and office space, the Board 

adopted, as suggested by Mr. Wolff, the actual triple-net rent 

of $5.80 per square foot for fiscal year 2004 and $5.86 per 

square foot for fiscal years 2005 and 2006.  Mr. Wolff stated 

that he had verified these rents with the market.  The Board 

also confirmed them with the market data in the record.  For the 

owner-occupied industrial space, the Board used a market based 

triple-net rent of $5.00 per square foot, which represents a 
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more mid-range rent for pure industrial space than the $4.00 

adopted by Mr. Wolff.  The Board found that the subject 

property’s condition, location, size, and amenities warranted 

this rent.  The Board found that Mr. Keane’s recommended gross 

rent of $6.75 per square foot for all of the subject property’s 

leaseable area did not comport with the market data in evidence 

or the actual rents.   

In its income capitalization methodologies, the Board used 

a vacancy and credit loss rate of 10.0%.  This percentage was 

the same one adopted by Mr. Wolff, which he selected from the 

local market’s range of 10.0% to 15.0%.  Mr. Wolff believed that 

10.0% was appropriate given the subject property’s location, 

relative size, and physical conditions.  The Board found that 

Mr. Keane’s recommended rate of 5.0% was simply too low because 

it did not reflect the market. 

For expenses, the Board recognized that under the triple-

net leasing scenario that it adopted, the tenant pays, or 

reimburses the landlord, for most operating expenses associated 

with the building.  Accordingly, the Board agreed with Mr. 

Wolff’s approach regarding expenses and adopted his 

recommendations for a management fee equivalent to 5.00% of 

effective gross income and a replacement reserve equal to 3.00% 

of potential gross income.  Because Mr. Keane used gross or 

triple-net leases plus reimbursements in his capitalization of 
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income approaches, the Board found that Mr. Keane’s recommended 

expenses, which totaled 15.0% of effective gross income, were 

excessive under the circumstances and inappropriate for the 

Board to use in its income capitalization methodology.    

For its capitalization rate, the Board adopted the 10.0% 

rate recommended by Mr. Wolff.  The Board found that his band-

of-investment technique was reasonable under the circumstances 

and utilized appropriate assumptions.  Mr. Keane’s recommended 

overall capitalization rate of 11.34% was premised on a gross- 

or triple-net leasing plus reimbursement scenario, which the 

Board did not adopt.  The Board’s income capitalization 

methodologies for fiscal year 2004 and for fiscal years 2005 and 

2006 are summarized in the following two tables.   

Fiscal Year 2004 
Board’s Income Capitalization Methodology 

 
 

Income Rate 
Size

(sq. ft.) 
Rate 

(sq. ft.) 
 

Totals 
     
Lund International Corp.  41,834 $5.80 $242,637 
Industrial Space – Owner Occupied  15,157 $5.00 $ 75,785 
  56,991   
Potential Gross Income (PGI) $318,422
     
Less: Vacancy & Credit Loss 10.0%   -$ 31,842 
     
Effective Gross Income (EGI) $286,580
     
Expenses  %  
     
Management Fee $14,329  5.00 EGI  
Replacement Reserves $ 9,098  3.00 PGI  
Total Expenses $23,882 -$ 23,882
     
Net Operating Income $262,698
     
Capitalization Rate 10.0%  
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Indicated Value $2,626,980
  
Rounded $2,625,000

 
Fiscal Years 2005 and 2006 

Board’s Income Capitalization Methodology 
 

 
Income Rate 

Size
(sq. ft.) 

Rate 
(sq. ft.) 

 
Totals 

     
Lund International Corp.  36,856 $5.86 $215,976 
Industrial Space – Owner Occupied  20,135 $5.00 $100,675 
  56,991   
Potential Gross Income (PGI) $316,651
     
Less: Vacancy & Credit Loss 10.0%   -$ 31,665 
     
Effective Gross Income (EGI) $284,986
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Fiscal Years 2005 and 2006 (Continued) 
Board’s Income Capitalization Methodology 

 
Expenses  %  
     
Management Fee $14,249  5.00 EGI  
Replacement Reserves $ 9,500  3.00 PGI  
     
Total Expenses $23,749 -$ 23,749
     
Net Operating Income $261,237
     
Capitalization Rate 10.0%  
     
Indicated Value $2,612,370
  
Rounded $2,610,000
 

Based on these subsidiary findings, the Board determined 

that the value of the subject property for fiscal year 2004 was 

$2,625,500 and its value for fiscal years 2005 and 2006 was 

$2,610,000.  The subject property’s assessments were $2,655,100 

for fiscal year 2004, $2,624,700 for fiscal year 2005, and 

$2,614,300 for fiscal year 2006.  Accordingly, the Board 

ultimately found that the appellant met its burden of proving 

that the subject property was overvalued for the fiscal years at 

issue.  The Board, therefore, decided these appeals for the 

appellant and granted tax abatements in the amounts of $631.20, 

$334.13, and $96.88 for fiscal years 2004, 2005, and 2006, 

respectively. 
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OPINION 

 The assessors are required to assess real estate at its 

fair cash value.  G.L. c. 59, § 38; Coomey v. Assessors of 

Sandwich, 367 Mass. 836, 837 (1975).  Fair cash value is defined 

as the price on which a willing seller and a willing buyer in a 

free and open market will agree if both of them are fully 

informed and under no compulsion.  Boston Gas Co. v. Assessors 

of Boston, 334 Mass. 549, 566 (1956). 

The appellant has the burden of proving that the property 

has a lower value than that assessed. “‘The burden of proof is 

upon the petitioner to make out its right as [a] matter of law 

to [an] abatement of the tax.’” Schlaiker v. Assessors of Great 

Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight 

Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he 

[B]oard is entitled to ‘presume that the valuation made by the 

assessors [is] valid unless the taxpayers . . . prov[e] the 

contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 598 (1984)(quoting Schlaiker, 365 Mass. at 245).   

In appeals before this Board, a taxpayer “‘may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’”  General Electric Co., 393 Mass. at 600 (quoting 

Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  
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The Board found and ruled in these appeals that the appellant 

produced affirmative evidence showing that the subject 

property’s assessed values exceeded its fair cash values for the 

fiscal years at issue. 

“Prior to valuing the subject property, its highest and 

best use must be ascertained, which has been defined as the use 

for which the property would bring the most.”  Tennessee Gas 

Pipeline Co. v. Assessors of Agawam, Mass. ATB Findings of Fact 

and Reports 2000-859, 875 (citing Conness v. Commonwealth, 184 

Mass. 541, 542-43 (1903)); Irving Saunders Trust v. Assessors of 

Boston, 26 Mass. App. Ct. 838, 843 (1989)(and the cases cited 

therein). “[T]he phrase ‘highest and best use’ implies the 

selection of a single use for a single property and . . . the 

Board is required to make its best judgment as to what that use 

is likely to be, considering all the evidence presented.”  New 

England Telephone and Telegraph Co. v. Board of Assessors of the 

Town of Framingham, Mass. ATB Findings of Fact and Reports 1988-

95, 150.  In determining the property’s highest and best use, 

consideration should be given to the purpose for which the 

property is adapted.  See Leen v. Board of Assessors of Boston, 

345 Mass. 494, 504 (1963); Boston Gas Co., 334 Mass. at 566.  A 

property's highest and best use must be legally permissible, 

physically possible, financially feasible, and maximally 

productive. APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 305-308 
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(12th ed., 2001); see also Skyline Homes, Inc. v. Commonwealth, 

362 Mass. 684, 687 (1972);  DiBaise v. Town of Rowley, 33 Mass. 

App. Ct. 928 (1992).  Property cannot be valued on the basis of 

hypothetical or future uses that are remote or speculative.  See 

Skyline Homes, 362 Mass. at 687; Tigar v. Mystic River Bridge 

Authority, 329 Mass. 514, 518 (1952); Salem Country Club, Inc. 

v. Peabody Redevelopment Authority, 21 Mass. App. Ct. 433, 435 

(1986).   

In the present appeal, the appellant’s real estate 

valuation expert stated that the subject property’s highest and 

best use was its current use as an income-producing industrial 

property.  He found that this use was “permissible, possible, 

feasible, and productive.”  The assessors’ valuation witness 

also valued the subject property as an income-producing 

industrial property.  Under the circumstances, the Board agreed 

with the appellant’s real estate valuation expert’s 

determination and found that the subject property’s existing use 

was its highest and best use for the fiscal years at issue.     

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine 

the fair cash value of property: income capitalization, sales 

comparison, and cost reproduction.  Correia v. New Bedford 

Redevelopment Authority, 375 Mass. 360, 362 (1978).  “The 

[B]oard is not required to adopt any particular method of 
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valuation.”  Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 

Mass. 447, 449 (1986).  In these appeals, the Board found and 

ruled that the income capitalization approach was the best 

method to use to value this income-producing property for the 

fiscal years at issue.  The appellant’s real estate valuation 

expert and the assessors’ valuation witness both used this 

method in conjunction with a comparable sales approach.  The 

Board found, however that the comparable sales information in 

evidence was not reliable and, therefore, found and ruled that 

it was not appropriate to use that approach to value the subject 

property for the fiscal years at issue.   

The income capitalization method “is frequently applied 

with respect to income producing property.”  Taunton 

Redevelopment Associates v. Assessors of Taunton, 393 Mass. 293, 

295 (1984).  In applying this method, the income stream used 

must reflect the property’s earning capacity or market rental 

value.  Pepsi-Cola Bottling Co., 397 Mass. at 451.  Imputing 

rental income to the subject property based on fair market 

rentals from comparable properties is evidence of value if, once 

adjusted, they are indicative of the subject property’s earning 

capacity.  See Correia v. New Bedford Redevelopment Authority, 5 

Mass. App. Ct. 289, 293-94 (1977), rev’d on other grounds, 

375 Mass. 360 (1978); Library Services, Inc. v. Malden 

Redevelopment Authority, 9 Mass. App. Ct. 877, 878 (1980) 
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(rescript).  It is the earning capacity of real estate, rather 

than its actual income, which is probative of fair market value.  

Assessors of Quincy v. Boston Consolidated Gas Co., 309 Mass. 

60, 64 (1941).  When employing the income capitalization 

technique, evidence of the actual income of property, however, 

has long been considered relevant.  Id.  The Board found here 

that the actual rent paid by the tenant of the combined 

industrial and office space was equivalent to the market rent 

for that space for the fiscal years at issue.  The Board, 

therefore, adopted that rent to use in its income capitalization 

methodology along with a market-derived rent for the owner-

occupied space.   

Vacancy rates must also be market-based when determining 

fair cash value.  THE APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE at 

512.  The Board, therefore, selected a market-based vacancy rate 

of 10.0%, which was also the rate adopted by the appellant’s 

real estate valuation expert.  After accounting for vacancy and 

rent losses, the net-operating income is obtained by deducting 

the landlord’s appropriate expenses.  General Electric Co., 

393 Mass. at 610.  The expenses should also reflect the market.  

Id.   

Generally, the selection of expenses is up to the Board.  

Pepsi-Cola Bottling Co., 397 Mass. at 452-453.  “The issue of 

what expenses may be considered in any particular piece of 
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property is for the [B]oard.”  Alstores Realty Corp. v. 

Assessors of Peabody, 391 Mass. 60, 65 (1984).  The Board, here, 

adopted the appellant’s real estate valuation expert’s suggested 

expenses for management and reserves.  The Board found that 

these expenses reflected the market and were appropriate to use 

in the triple-net leasing scenario used by the Board.  The 

assessors’ valuation witness’s suggested expenses were higher 

than the amounts chosen by the Board and were based on different 

leasing and income conditions.   

In a capitalization of income approach, value is then 

determined by dividing net-operating income by a capitalization 

rate.  Assessors of Brookline v. Buehler, 396 Mass. 520, 522-23 

(1986).  The capitalization rate should consider the return 

necessary to attract investment capital.  Taunton Redevelopment, 

393 Mass. at 295.  The “tax factor” is a percentage added to the 

capitalization rate “to reflect the tax which will be payable on 

the assessed valuation produced by the [capitalization] 

formula.”  Assessors of Lynn v. Shop-Lease Co., 364 Mass. 569, 

573 (1974).  Generally, it is appropriate to add a tax factor to 

the capitalization rate in most multiple tenancy scenarios 

because the landlord is assumed to be responsible for paying the 

real estate taxes, and the tenant’s contribution toward the real 

estate tax is included in the landlord’s gross income.  Taunton 



 ATB 2007-780

Redevelopment, 393 Mass. at 295-296; see also General Electric 

Co., 393 Mass. at 610.   

In these appeals, the Board did not use a tax factor 

because tenant reimbursements were not included in the income 

that the Board used in its income capitalization methodology.  

The Board found that the rate suggested by the appellant’s real 

estate valuation witness, 10.0%, was based on reliable data, and 

the Board, therefore adopted it.  The Board further found that 

the capitalization rate proposed by the assessors’ valuation 

witness was based on a scenario incorporating gross or triple-

net leases with reimbursements and was, therefore, inappropriate 

for the Board’s income capitalization methodology.        

In reaching its opinion of fair cash value in these 

appeals, the Board was not required to believe the testimony of 

any particular witness or to adopt any particular method of 

valuation that an expert witness suggested.  Rather, the Board 

could accept those portions of the evidence that the Board 

determined had more convincing weight.  Foxboro Associates v. 

Board of Assessors of Foxborough, 385 Mass. 679, 683 (1982);      

New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 

473 (1981); Assessors of Lynnfield v. New England Oyster House, 

Inc., 362 Mass. 696, 702 (1972).  In evaluating the evidence 

before it, the Board selected among the various elements of 

value and formed its own independent judgment of fair cash 
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value.  General Electric Co., 393 Mass. at 605; North American 

Philips Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 300 

(1984). 

The Board need not specify the exact manner in which it 

arrived at its valuation.  Jordan Marsh v. Assessors of Malden, 

359 Mass. 106, 110 (1971).  The fair cash value of property 

cannot be proven with “mathematical certainty and must 

ultimately rest in the realm of opinion, estimate and judgment.”  

Boston Consol. Gas Co., 309 Mass. at 72.  “The credibility of 

witnesses, the weight of the evidence, and inferences to be 

drawn from the evidence are matters for the [B]oard.”   

Cummington School of the Arts, Inc. v. Assessors of Cummington, 

373 Mass. 597, 605 (1977).   

The Board applied these principles in finding the fair cash 

value of the subject property for the fiscal years at issue in 

these appeals.  On this basis, the Board decided that the 

subject property was overvalued in the amounts of $30,100, 

$14,700, and $4,300 in fiscal years 2004, 2005, and 2006, 

respectively.  The Board, therefore, granted the appellant tax 

abatements for fiscal years 2004, 2005, and 2006 in the 

respective amounts of $631.20, $334.13, and $96.88. 
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