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 These are appeals under the formal procedure, pursuant to 

G.L. c. 59, §§ 64 and 65, from the refusal of the appellee to 

abate taxes on certain real estate in the Town of Bourne owned 

by and assessed to the appellants under G.L. c. 59, §§ 11 and 

38, for fiscal year 2002.   

 Commissioner Egan heard these appeals and, in accordance 

with G.L. c. 58A, § 1A and 831 CMR 1.30, issued single-member 

decisions for the appellants in docket number F264461 and the 

appellee in docket number F264462.    

 These findings of fact and report are made pursuant to 

requests by the appellants under G.L. c. 58A, § 13 and 831 CMR 

1.32.   

 

 Robert D. Cavanagh and Barbara S. Cavanagh, pro se, for the 

appellants. 

 

 Donna Barakauskas, principal assessor, for the appellee. 

 

FINDINGS OF FACT AND REPORT 
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 On January 1, 2001, Robert D. Cavanagh and Barbara S. 

Cavanagh were the assessed owners of two adjacent parcels of 

real estate located at 2 and 4 Anne Lane in the Town of Bourne.  

2 Anne Lane, which is appealed under docket number F264461, 

contains approximately 47,037 square feet of vacant land.
1
  This 

parcel is a corner lot with frontage on both Anne Lane and Old 

Dam Road.  4 Anne Lane, which is appealed under docket number 

F264462, contains approximately 56,423 square feet of land and 

is improved with a single-family home.
2
  The home is a new, 

Colonial-style, multi-story dwelling with approximately 2,456 

square feet of living space.  It has six rooms, including three 

bedrooms, plus two full bathrooms and a half bathroom.  The 

house also has many amenities including a woodstove, ceramic 

tiling, several skylights, built-in bookcases, and an attached 

three-car garage.  The exterior is sided with wood shingles, and 

                                                 
1
 The record contains several different measurements for this property, 

including 1.08 acres on the tax bill, the appellants’ application for 

abatement, the assessors’ map, and the assessors’ comparable sales list; 

47,057 square feet on the property record card (40,000 square feet plus 0.162 

acres); and 47,037 square feet on a certified plan of land recorded in the 

Barnstable Registry of Deeds in 1995.  The presiding member found that the 

plan certified by a licensed surveyor and recorded at the appropriate 

registry was the most reliable indication of the property’s area.   
2
 The record pertaining to this property also contains several different 

measurements for its area, including 1.30 acres on the tax bill, the 

appellants’ application for abatement, the assessors’ map, and the assessors’ 

comparable sales analysis (56,628 square feet); 56,640 square feet on the 

property record card (40,000 square feet plus 0.382 acres); and 56,423 square 

feet on the same certified plan of land recorded in the Barnstable Registry 

of Deeds in 1995, which contains the measurements for 2 Anne Lane.  The 

presiding member found that the plan certified by a licensed surveyor and 

recorded at the appropriate registry was the most reliable indication of this 

property’s area.   
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the Gambrel-shaped roof is covered with asphalt shingles.   In 

addition, there is a 625-square-foot deck.  

The Board of Assessors of Bourne (“assessors”) valued the 

2-Anne-Lane property at $52,000 and assessed a tax thereon, at 

the rate of $12.87 per thousand, in the amount of $669.24.
3
  The 

assessors valued the 4-Anne-Lane property at $231,200 and 

assessed a tax thereon, at the rate of $12.87 per thousand, in 

the amount of $2,975.54.
4
  The land and improvement components of 

the 4-Anne-Lane property were valued at $55,600 and $175,600, 

respectively.   

Jurisdiction 

On December 31, 2001, Bourne’s Collector of Taxes sent out 

the town’s actual real estate tax notices.  In accordance with 

G.L. c. 59, § 57C, the appellants paid the tax assessed on each 

property without incurring interest.
5
  On Monday, February 1, 

2002, the appellants timely filed their applications for 

abatement with the assessors.
6
    On February 12, 2002, the 

assessors denied the appellants’ applications, and on May 8, 

                                                 
3
 The tax bill includes an additional three-percent land bank tax.   

4
 This tax bill likewise includes an additional three-percent land bank tax.   

5
 Timely payment of the actual real estate tax bills is not a prerequisite to 

the Appellate Tax Board’s jurisdiction in these appeals because the total 

amount of the subject properties' yearly real estate tax is not more than 

$3,000.  See G.L. c. 59, §§ 64 and 65.     
6
 G.L. c. 59, § 59 requires that applications for abatement be filed: “on or 

before the last day for payment, without incurring interest in accordance 

with the provisions of chapter fifty-seven or section fifty-seven C, of the 

first installment of the actual tax bill issued upon the establishment of the 

tax rate for the fiscal year to which the tax relates.”  According to G.L. c. 
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2002, the appellants seasonably filed complaints for abatement 

with the Barnstable County Commissioners.  Subsequently, on June 

10, 2002, in accordance with G.L. c. 59, § 64 and within thirty 

days of the date of service, the assessors elected to transfer 

the petitions to the Appellate Tax Board (“Board”).  On the 

basis of these facts, the presiding member found that the Board 

had jurisdiction to hear and decide these appeals.   

2 Anne Lane (Docket No. F264461) 

 At the hearing of the 2-Anne-Lane appeal, the presiding 

member took judicial notice of the Board’s decision in the 

appellants' fiscal-year-2001 appeal of the assessment on this 

property.  In the fiscal-year-2001 appeal, the Board had decided 

that the property was overvalued and ruled that its fair cash 

value was $45,000.  In the present appeal, the assessors argued 

that an increase in the Board’s fiscal-year-2001 finding of fair 

cash value on the 2-Anne-Lane property was warranted because the 

parcel was not unbuildable, as alleged by the appellants.   The 

assessors asserted that even though the Bourne Conservation 

Commission ("ConCom") had rescinded its original order allowing 

construction on the property because the appellants illegally 

removed some vegetation from and brought some fill onto the 

property, ConCom would approve a new order of conditions once 

                                                                                                                                                             
59, § 57C, the applicable payment section for these appeals, the last day for 

payment is February 1
st
.  
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the property was restored.  The appellants, on the other hand, 

argued that their property was overvalued because it was 

assessed as a buildable lot, but was, in fact, unbuildable.  

They testified that, on June 3, 1998, ConCom revoked the order 

of conditions for their building project on the subject property 

thereby rendering the property unbuildable.         

In the present appeal, the presiding member found that the 

building status regarding 2 Anne Lane had not changed 

appreciably since fiscal year 2001.  The presiding member found 

that the property was unbuildable only until ConCom issued new 

orders of conditions.  It was reasonably foreseeable that ConCom 

would approve such orders once the appellants rectified their 

prior overzealous development of the property, which caused the 

revocation of the earlier order.   

Moreover, because the Board had previously valued 2 Anne 

Lane at $45,000 for the preceding fiscal year, which already 

reflected ConCom's revocation of its earlier order, the 

presiding member found that, pursuant to G.L. c. 58A,  § 12A,
7
 

the burden was on the assessors to show that the $52,000 

assessed value that they placed on the subject property for the 

                                                 
7
 G.L. c.58A, § 12A, provides in pertinent part that:  

If the owner of a parcel of real estate files an appeal of the 

assessed value of said parcel with the board for either of the 

next two fiscal years after a fiscal year for which the board has 

determined the fair cash value of said parcel and if the assessed 

value is greater than the fair cash value as determined by the 
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current fiscal year was warranted.  The presiding member found 

that the assessors failed to meet their burden in this regard.  

The comparable sales list that they submitted for the presiding 

member's consideration contained only three properties, two of 

which were not even located in the subject property's 

neighborhood.  In addition, their submission contained no 

analysis or adjustments for any of the obvious factors by which 

the purportedly comparable properties differed from the subject.  

Accordingly, the presiding member found that the assessors did 

not demonstrate that the increase in the assessed value that 

they placed on the property for the current fiscal year over the 

fair cash value found by the Board for the prior fiscal year was 

warranted.  On this basis, the presiding member found that the 

Board’s prior

                                                                                                                                                             
board, the burden shall be upon the appellee to prove that the 

assessed value was warranted.   
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decision, which valued 2 Anne Lane at $45,000 for fiscal year 

2001, was the most appropriate value to assign to the property 

for fiscal year 2002.  The presiding member, therefore, decided 

this appeal for the appellants and reduced the property’s 

assessed value from $52,000 to $45,000.     

4 Anne Lane (Docket No. F264462) 

At the hearing of the 4-Anne-Lane appeal, the presiding 

member took judicial notice of the Board’s decision in the 

appellants' fiscal-year-2001 appeal of the assessment on this 

property.  In the fiscal-year-2001 appeal, the Board had decided 

that the property was overvalued and reduced its assessed value 

from $232,100 to $193,600.  In the present appeal, the assessors 

contended that the increase in the fiscal-year-2002 assessment 

over the Board’s decision for the prior year was warranted 

because the limitations placed on the property by ConCom’s order 

of conditions for 4 Anne Lane did not affect the house and 

placed only limited restrictions on the use of a portion of the 

parcel.  The assessors also introduced a comparable-sales 

analysis with supporting documentation and testimony, which 

indicated that the overall assessed value placed on the subject 

property for fiscal year 2002 was appropriate.   The appellants 

argued that their property was overvalued because ConCom had 

placed limitations on the development of the parcel and the 

dwelling that had been recently constructed on the property cost 
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only $165,200 to build but, as a component of the assessment, 

was valued at $176,500.   

In the present appeal, the presiding member found that, 

under G.L. c. 58A, § 12A, the burden was on the assessors to 

justify that the increase in the assessment over the Board’s 

prior fiscal-year’s decision was warranted.  The assessors met 

their burden in this regard through their comparable-sales 

analysis.  Further, the presiding member found that the 

appellants’ evidence did not support an abatement.  In that 

regard, the presiding member found that restrictions placed on 

the property by ConCom did not affect the house and had only 

limited effect on the appellants' intended use of the property.  

Moreover, the presiding member found that the appellants failed 

to demonstrate that the dwelling cost $165,200 to build.  They 

did not submit any tangible evidence on this point and offered 

only their bare assertion.  At any rate, and as discussed more 

fully in the Opinion section of these findings, the presiding 

member found that even if the building component of the property 

were worth only $165,000, an abatement still would not be 

warranted here because the overall assessment did not exceed the 

property's fair cash value.  On this basis, the presiding member 

found that the increase in the current fiscal year’s assessment 

on the property over the Board’s prior fiscal-year’s decision 

was warranted because the assessors had met their burden and the 
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evidence supported it.  The presiding member, therefore, decided 

this appeal for the appellee.   

 

OPINION 

  The assessors are required to assess real estate at its 

fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined 

as the price on which a willing seller and a willing buyer in a 

free and open market will agree if both of them are fully 

informed and under no compulsion.  Boston Gas Co. v. Assessors 

of Boston, 334 Mass. 549, 566 (1956). 

 The appellants have the burden of proving that the property 

has a lower value than that assessed. “‘The burden of proof is 

upon the petitioner to make out its right as [a] matter of law 

to [an] abatement of the tax.’” Schlaiker v. Assessors of Great 

Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight 

Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he 

board is entitled to ‘presume that the valuation made by the 

assessors [is] valid unless the taxpayers . . . prov[e] the 

contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245).  Under 

the circumstances present in these appeals, however, and 

pursuant to G.L. c. 58A, § 12A, “the burden shall be upon the 

appellee to prove that the assessed value was warranted.”  The 

presiding member ruled in these appeals that once she took 
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judicial notice of the Board’s prior decisions regarding the 

subject properties’ fair cash values, the burden of going 

forward to justify any increases in the assessments was on the 

assessors.  However, the burden of persuasion on the issue of 

fair cash value still remained on the appellants.  See Johnson 

v. Assessors of Lunenburg, 14 Mass. App. Tax Bd. Rep. 39, 43 

(1992); Cressey Dockham & Co. v. Assessors of Andover, 11 Mass. 

App. Tax Bd. Rep. 41, 50 (1989).    

With respect to the property located at 4 Anne Lane, the 

presiding member found and ruled that the increase in the 

property’s assessed value over the Board’s previous year’s 

finding regarding the property’s fair cash value was warranted 

because the assessors’ comparative-sales analysis supported the 

current assessment.   

With respect to the property located at 2 Anne Lane, the 

presiding member found that the assessors failed to show that 

the increase in the current fiscal year’s assessment, over the 

Board’s determination of the property’s fair cash value for the 

previous fiscal year, was warranted.  Their comparable-sales 

list provided little, if any, support for their increased 

assessment.   

With respect to both properties, however, the appellants 

sought even greater reductions in the fiscal year 2002 
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assessments than represented by the Board’s previous year’s 

fair-cash-value determinations.     

In appeals before this Board, a taxpayer “may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.”  General Electric Co., 393 Mass. at 600 (quoting 

Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).   

With respect to the property located at 2 Anne Lane, the 

presiding member found that the appellants failed to show that 

the conditions or building status had changed appreciably since 

fiscal year 2001.  The presiding member found that the property 

was unbuildable only until ConCom issued new orders of 

conditions, and it was reasonably foreseeable that the 

appellants could obtain such orders.  “If there are any 

limitations inherent in . . . regulations, the appraiser should 

investigate whether there is a reasonable probability of a 

change relative to the subject property.”  APPRAISAL INSTITUTE, THE 

APPRAISAL OF REAL ESTATE 312 (12
th
 ed., 2001).  Accordingly, the 

presiding member found and ruled that the value of this property 

should not be reduced any more than the Board’s previous year’s 

finding of its fair cash value.   

With respect to the property located at 4 Anne Lane, the 

appellants focused primarily on perceived errors in the 
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assessors’ separate valuation of the building component 

associated with the subject property.  A taxpayer, however, does 

not conclusively establish a right to abatement merely by 

showing that his building is overvalued.  “The tax on a parcel 

of land and the building thereon is one tax . . . although for 

statistical purposes they may be valued separately.”  Assessors 

of Brookline v. Prudential Insurance Co., 310 Mass. 300, 317 

(1941).  In abatement proceedings, “the question is whether the 

assessment for the parcel of real estate, including both the 

land and the structures thereon, is excessive.  The component 

parts, on which that single assessment is laid, are each open to 

inquiry and revision by the appellate tribunal in reaching the 

conclusion whether that single assessment is excessive.”  

Massachusetts General Hospital v. Belmont, 238 Mass. 396, 403 

(1921).  See also Buckley v. Assessors of Duxbury, 12 Mass. App. 

Tax Bd. Rep. 114, 119 (1990); Jernegan v. Assessors of Duxbury, 

12 Mass. App. Tax Bd. Rep. 74, 79 (1990); Everhart v. Assessors 

of Dalton, 6 Mass. App. Tax Board Rep. 7, 9 (1985). 

In the 4-Anne-Lane appeal, the appellants challenged the 

value of the building component of the subject assessment.  The 

presiding member found that the appellants’ assertion that the 

building was overvalued at $176,500, because it cost only 

$165,200 to build, was without adequate support.  The appellants 

failed to introduce any tangible proof pertaining to the alleged 
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cost of the building.  Moreover, the presiding member found that 

the assessors’ comparable-sales analysis supported their 

assessment on the property located at 4 Anne Lane for fiscal 

year 2002.   

On the basis of the evidence presented, the presiding 

member found and ruled that, with respect to the property 

located at 2 Anne Lane, the assessors failed to meet their 

burden of demonstrating that their increase over the Board’s 

previous year’s determination of the subject’s fair cash value 

was warranted.   The presiding member also found and ruled that 

the appellants failed to show that this property had a lower 

value than the one determined by the Board for the prior fiscal 

year.   

On the basis of the evidence presented, the presiding 

member found and ruled that, with respect to the property 

located at 4 Anne Lane, the assessors met their burden of 

demonstrating that their increase over the Board’s previous 

year’s determination of the subject’s fair cash value was 

warranted.   The presiding member also found and ruled that the 

appellants failed to show that this property should have a lower 

value than the assessment.  The presiding member further found 

and ruled that the evidence presented by the assessors supported 

the subject property's overall assessment.   
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On this basis, the Board decided docket number F264461 (2 

Anne Lane) for the appellants and docket number F264462 (4 Anne 

Lane) for the appellee. 

 

         APPELLATE TAX BOARD 

 

      By:               

       Nancy T. Egan, Member  

A true copy, 

 

 

Attest:      

    Clerk of the Board 

 


