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 This is an appeal under the formal procedure, pursuant to 

G.L. c. 59, §§ 64 and 65, from the refusal of the appellee to 

abate taxes on certain real estate in the Town of Norwell owned 

by and assessed to the appellants under  G.L. c. 59, §§ 11 and 

38, for fiscal year 2003.   

 Commissioner Rose heard this appeal and issued a single-

member decision for the appellants in accordance with G.L. c. 

58A, § 1A and 831 CMR 1.20.   

 These findings of fact and report are made pursuant to a 

request by the appellee under G.L. c. 58A, § 13 and 831 CMR 

1.32.   

 

 Ronald L. DePesa and Cheryl A. DePesa, pro se, for the 

appellants. 

 

 Barbara Gingras, assistant assessor, for the appellee. 

 

                                                 
1
 The appellants are the trustees of the DePesa Family Trust. 
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FINDINGS OF FACT AND REPORT 

 On January 1, 2002, Ronald L. DePesa and Cheryl A. DePesa, 

Trustees, were the assessed owners of a parcel of real estate 

located at 315 Main Street in the Town of Norwell.  The parcel 

contains approximately 1.60 acres of land and is improved with a 

small single-family house.  The Board of Assessors of Norwell 

(“assessors”) valued the property at $255,200 and assessed a tax 

thereon, at the rate of $12.72 per thousand, in the amount of 

$3,246.14
2
   

 On December 31, 2002, Norwell’s Collector of Taxes sent out 

the town’s actual real estate tax notices.  In accordance with 

G.L. c. 59, § 57C, the appellants paid the tax without incurring 

interest.  On January 27, 2003, the appellants timely filed 

their application for abatement with the assessors.  On the very 

next day, the assessors denied the appellants’ application, and 

on February 14, 2003, the appellants seasonably filed an 

informal petition with the Appellate Tax Board ("Board").  

Subsequently, on March 18, 2003, within thirty days of the date 

of service of the informal petition, the assessors elected to 

transfer the petition to the Board's formal docket.  On the 

basis of these facts, the presiding member found that the Board 

had jurisdiction to hear and decide this appeal.   

                                                 
2
 The tax bill also contains a community preservation charge of $59.22 for a 

total bill of $3,305.36.  The community preservation charge is not in 

dispute. 
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 At the hearing of this appeal, the appellants argued that 

their property was overvalued because the assessors had not 

adequately considered in their assessment the water on their 

parcel and the wetness in the cellar of their home.  The 

appellants attempted to prove their case through the testimony 

of owners Ronald L. DePesa and Cheryl A. DePesa, and the 

introduction of several exhibits, including a survey, various 

photographs of the subject property, and property record cards.  

The assessors presented their case-in-chief through the 

testimony and comparable-sales analysis of their assistant 

assessor, Barbara Gingras, and their own map, photographs, and 

property record cards.  On the basis of this evidence, the 

presiding member made the following findings of fact.   

 The subject dwelling is a single-story, raised ranch.  It 

contains approximately 572 square feet of living space, not 

including the unfinished full basement.  It has three bedrooms, 

a full bathroom and an approximately 192-square-foot deck.  The 

exterior siding consists of wood clapboards and shingles, and 

the roof covering is asphalt.  The interior rooms are finished 

with drywall, and the floors are finished with hardwood.  The 

house is in below average condition. The assessors assessed the 

property’s improvement for $30,700 and the land for $224,500, 

for a total assessment of $255,200.   
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 To prove that their property was overvalued, the appellants 

primarily relied on their descriptions of the defects associated 

with the subject property's land and house.  The appellants 

testified and introduced photographs showing that a substantial 

portion of their parcel was wet.  Despite the presence of two 

sump pumps, the floor of their cellar was often wet, causing 

secondary problems with mold, mildew, green algae, and cracking 

in the cement flooring and walls.  Because of these issues, the 

cellar of their home, originally intended to be a family room, 

remained unfinished and at times unusable.  To account for these 

issues, the appellants suggested that the assessed value of the 

subject property should be lowered by over $70,000 to $185,000.     

To further demonstrate that their property was overvalued, 

the appellants also introduced the assessments of three 

purportedly comparable properties, which ranged in value from 

$194,400 to $268,900.  The presiding member found, however, that 

none of these properties was comparable to the subject even 

though one of the properties was located next door.  The 

presiding member found that these purportedly comparable 

properties were either different styles and/or sizes, or, in the 

case of the other two, located in different neighborhoods from 

the subject.  To the extent that these purportedly comparable 

properties may have shared some comparability with the subject, 

the appellants failed to offer any adjustments to account for 
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their obvious differences.  Consequently, the presiding member 

found that the assessments related to the three allegedly 

comparable properties introduced into evidence by the appellants 

provided little assistance toward the appellants' goal of 

demonstrating that their property was overvalued.  

 The assessors relied primarily on a comparable-sales 

analysis to support their assessment on the subject property.  

This analysis included five raised-ranch properties located 

throughout Norwell, four of which sold in 2000 for prices which 

ranged from $231,900 to $257,000 and one of which sold in 2002 

for $319,900.  After summarily adjusting the sale prices, Ms. 

Gingras asserted that these adjusted values supported an 

assessment of up to $262,400 on the subject property.  While the 

presiding member considered her analysis, he ultimately gave it 

little weight because it did not take the subject property's 

water-related issues into account.  The presiding member found 

that Ms. Gingras' failure to adequately consider the water-

related issues significantly diminished the reliability of her 

analysis.    

The assessors also introduced the sale of the neighboring 

property in 2002 for $265,000 as support for the assessment on 

the subject property.  The presiding member, however, 

disregarded this sale because it was not the same style as the 
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subject, was in better condition, and was not similarly 

afflicted with the water problems that the subject endured.  

After considering all of the evidence, the presiding member 

found that the assessors had not adequately addressed the 

effects on the subject property's value of both water on a 

substantial portion of the land and wetness in the cellar of 

their home leading to the presence of mold, mildew, and green 

algae, as well as cracks in the cement floor and walls.  The 

presiding member determined that these issues necessitated an 

approximate twenty-percent reduction in the assessed value 

attributed to the home and an approximate seven-percent 

reduction in the assessed value attributed to the land component 

of the subject property for a total reduction of $22,000 in the 

overall assessment.         

 On this basis, the presiding member found that the 

appellants met their burden of proving that the subject property 

was overvalued for the fiscal year at issue.  The presiding 

member, therefore, decided this appeal for the appellants and 

abated $279.84 in real estate tax for fiscal year 2003.   

 

OPINION 

  The assessors are required to assess real estate at its 

fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined 

as the price on which a willing seller and a willing buyer in a 
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free and open market will agree if both of them are fully 

informed and under no compulsion.  Boston Gas Co. v. Assessors 

of Boston, 334 Mass. 549, 566 (1956). 

 The appellants have the burden of proving that the property 

has a lower value than that assessed. “‘The burden of proof is 

upon the petitioner to make out its right as [a] matter of law 

to [an] abatement of the tax.’” Schlaiker v. Assessors of Great 

Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight 

Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he 

board is entitled to ‘presume that the valuation made by the 

assessors [is] valid unless the taxpayers . . . prov[e] the 

contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245)). 

In appeals before this Board, a taxpayer “may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.”  General Electric Co. v. Assessors of Lynn, 393 

Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 

Mass. 848, 855 (1983)).  Owners of property are also entitled to 

express their opinion of its value during the relevant time 

period if they are experienced in dealing with the property, are 

familiar with its characteristics, and recognize its proper uses 

or potential uses.  Menici v. Orton Crane & Shovel Co., 
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285 Mass. 499, 503-504 (1934), and the cases cited therein. 

Accord Corriea v. New Bedford Redevelopment Authority, 5 Mass. 

App. Ct. 289, 295 (1977), rev’d on other grounds, 375 Mass. 360 

(1978).  In the present appeal, the appellants demonstrated that 

the assessors failed to adequately consider the effects on the 

subject property's value of water on a substantial portion of 

the land and wetness in the cellar of their home causing mold, 

mildew, and green algae, as well as cracks in the cement floor 

and walls. The presiding member, therefore, adjusted the land 

and building components of the property's assessed value to 

reflect these defects.  By making these adjustments, the 

presiding member brought the subject property’s overall 

assessment in line with its diminished fair cash value resulting 

from the water-related problems.  

“[S]ales of property usually furnish strong evidence of 

market value, provided they are arm’s-length transactions and 

thus fairly represent what a buyer has been willing to pay for 

the property to a willing seller.”  Foxboro Associates v. Board 

of Assessors of Foxborough, 385 Mass. 679, 682 (1982).  Sales of 

comparable realty in the same geographic area and within a 

reasonable time of the assessment dates contain credible data 

and information for determining the value of the property at 

issue.  McCabe v. Chelsea, 265 Mass. 494, 496 (1929).  These 

sales, however, must be appropriately adjusted to account for 
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differences with the property to which they are being compared.  

See New Boston Garden v. Board of Assessors of Boston, 383 Mass. 

456, 469 (1981).  In the present appeals, the presiding member 

considered but gave little weight to the sales introduced into 

evidence by the assessors.  The presiding member found that the 

assessors did not adequately adjust the sale prices for obvious 

differences with the subject.  In the case of the neighboring 

property, the presiding member disregarded its sale for 

comparative purposes because it was not comparable to the 

subject property.   Accordingly, the presiding member ruled that 

these comparable sales provided very little support for the 

assessment at issue.  

"The board [is] not required to believe the testimony of 

any particular witness but it [can] accept such portions of the 

evidence as appear to have the more convincing weight. The 

market value of the property [can] not be proved with 

mathematical certainty and must ultimately rest in the realm of 

opinion, estimate, and judgment . . . (citations omitted).  The 

board [can] select the various elements of value as shown by the 

record and from them form . . . its own independent judgment."  

Assessors of Quincy v. Boston Consolidated Gas Co., 309 Mass. 

60, 72 (1941).  See also North American Philips Lighting Corp. 

v. Assessors of Lynn, 392 Mass. 296, 300 (1984); New Boston 

Garden Corp., 383 Mass. at 473; Jordan Marsh Co. v. Assessors of 
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Malden, 359 Mass. 106, 110 (1971).  Based on the evidence 

presented in this appeal, the presiding member found and ruled 

that it was appropriate to adjust the value of the subject 

property, as reflected in the record, to account for the water 

on the subject property's land and the wetness in the basement 

of the house.  

On this basis, the presiding member decided this appeal for 

the appellants and abated $279.84 in real estate tax for fiscal 

year 2003. 

 

       APPELLATE TAX BOARD 

 

      By:             _ 

     James D. Rose, Member  

A true copy, 

 

 

Attest:      

    Clerk of the Board 

 


