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These are appeals under the formal procedure pursuant 

to G.L. c. 58A, § 7 and G.L. c. 62C, § 39 from the refusal 

of the appellee to grant an abatement of corporate excise 

sought by the appellant for the periods ended July 31, 

1997, December 31, 1997, and December 31, 1998 (“periods at 

issue”).     

Commissioner Rose heard the appeals. Chairman Hammond 

and Commissioners Scharaffa, Egan, and Mulhern joined him 

in the decisions for the appellee.   

These findings of fact and report are made at the 

request of the appellant pursuant to G.L. c. 58A, § 13 and 

831 CMR 1.32. 
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FINDINGS OF FACT AND REPORT 

 Based on a Statement of Agreed Facts with accompanying 

exhibits, as well as testimony and exhibits entered into 

evidence at the hearing of these appeals, the Appellate Tax 

Board (“Board”) made the following findings of fact. 

 During the periods at issue, Advanced Logic Research, 

Inc. (“appellant”), a California corporation, maintained 

its principal place of business in Irvine, California.  The 

appellant designed and manufactured high-performance 

computer systems, which it sold to a variety of customers 

in Massachusetts and throughout the nation. These systems 

included desktops, notebooks, and servers. During July of 

1997, the appellant was acquired by, and became a wholly 

owned subsidiary of, Gateway 2000, Inc. (“Gateway”).  

 For the periods at issue, the appellant filed with the 

Commissioner of Revenue (“Commissioner”) Forms 355B, 

Foreign Business or Manufacturing Corporate Excise Returns, 

and paid the tax shown due thereon as follows: 

 Year Ended  Excise Shown Due    Filing Date 

 07/31/97   $68,970   6/11/98 
 12/31/97   $99,871   9/15/98 
 12/31/98   $43,792   9/20/99 
 
 Each of the returns relating to 1997 referenced an 

“audit” performed by the Internal Revenue Service for the 

fiscal year ended September 30, 1991, and stated that the 
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audit “ha[d] no effect on MA Corporation Tax because 

Advance Logic Research, Inc. did not have nexus in 

Massachusetts during [fiscal year 1991].”1 The 1998 return 

contained the same statement, as well as the following: 

During 1998, the taxpayer ceased conducting 
business within and without Massachusetts. This 
is a final return because after 1998, the 
taxpayer no longer has sufficient nexus as 
defined by P.L. 86-272 to be required to file a 
Massachusetts corporate tax return. 
  
In August of 2000, the Commissioner commenced a 

compliance examination of the appellant for the periods at 

issue (“Examination”). Based on the Examination, the 

Commissioner issued a Notice of Intention to Assess 

Corporate Excise to the appellant on January 12, 2002, 

proposing an additional assessment of $114,265.12 including 

interest and penalties. 

 On February 8, 2002, during the course of the 

proceedings relating to the Examination, the appellant 

filed an Application for Abatement, Form CA-6 (“abatement 

application”), requesting abatement of all corporate excise 

taxes for the periods at issue, which had been self-

                                                 
1  All the returns at issue indicate that the appellant began doing 
business in Massachusetts on April 1, 1993. 



  ATB 2008-22

assessed prior to the commencement of the Examination.2 The 

abatement application was filed based on the appellant’s 

conclusion that, upon review, it had not had sufficient 

nexus with the Commonwealth to be subject to the corporate 

excise.3 Alternatively, the appellant argued that for each 

of the periods at issue, the apportionment formula applied 

to it as a “manufacturing corporation” under G.L. c. 63, 

§ 38(l)(1) facially discriminates against interstate 

commerce in violation of the Commerce Clause of the United 

States Constitution.  

The appellant requested and was granted a hearing at 

the Commissioner’s Office of Appeals, which was held on 

September 17, 2002. On July 11, 2003, the Commissioner 

issued a Letter of Determination affirming the results of 

the Examination and stating that the abatement application 

would be denied. Subsequently, on August 8, 2003, the 

Commissioner issued a Notice of Assessment, and on October 

29, 2003, the appellant filed a second abatement 

                                                 
2  During the Examination, in accordance with G.L. c. 62C, § 27, the 
appellant and the Commissioner agreed to extend the period for 
assessment of tax for the periods at issue. Pursuant to G.L. c. 62C, 
§ 37, the statute of limitations for filing an abatement application 
does not expire prior to the expiration of the extended period within 
which an assessment may be made under such an agreement. That period 
had not expired prior to February 8, 2002, and therefore, the 
appellant’s abatement application as it related to the periods ended 
7/31/97 and 12/31/97 was timely filed. 
3 Prior to filing the abatement application, the appellant had not given 
any indication to the Commissioner that it had not had taxable nexus 
with the Commonwealth.  
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application relating to the newly assessed taxes. By Notice 

of Abatement Denial dated November 26, 2003, the 

Commissioner notified the appellant that this abatement 

application had been denied. The Commissioner had 

previously notified the appellant that its abatement 

application dated February 8, 2002 had been denied on July 

23, 2003. 

 The appellant filed Petitions Under the Formal 

Procedure with the Board with respect to its self-

assessments and the Commissioner’s assessment on September 

18, 2003 and January 1, 2004, respectively. On the basis of 

these facts, the Board found that it had jurisdiction to 

hear and decide these appeals.   

 The appellant contested the assessments in the present 

appeals almost exclusively through the testimony of its 

sole witness, Mr. Barry Sylvester, currently an employee of 

Gateway, and formerly of the appellant. Mr. Sylvester had 

been employed by the appellant in several sales roles 

beginning in 1990. During the periods at issue, 

Mr. Sylvester served as “sales lead” for the appellant’s 

original equipment manufacture (“OEM”) accounts, a position 

Mr. Sylvester stated did not require the technical 

knowledge possessed by a “double E,” which the Board 
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inferred was an engineering degree.4 This position primarily 

involved servicing the appellant’s two OEM customers, 

Unisys, located in California, and Data General, based in 

Massachusetts. It did not include making sales or providing 

service to the appellant’s other customers in 

Massachusetts.   

  Mr. Sylvester stated that during 1997 and 1998, the 

appellant employed between 400 and 500 individuals, the 

majority of whom were involved in the manufacturing 

process, which took place entirely in California. According 

to Mr. Sylvester, the appellant maintained a twenty-five to 

thirty person sales force and an administrative staff. 

Mr. Sylvester identified his superior, Mr. Bob Dunford, but 

did not fully describe Mr. Dunford’s position or the 

appellant’s sales hierarchy. Neither did Mr. Sylvester 

state who had served as the head of sales during the 

relevant periods, or whether that person remained in the 

employ of the appellant or Gateway.       

  Mr. Sylvester testified that the appellant “had a tax 

person” but identified the individual only as “Dave” and 

provided scant details regarding his role within the 

company. Mr. Sylvester provided no information as to when 

                                                 
4 OEMs purchased products from the appellant and sold them under their 
brand names. The appellant also sold its products to individual 
accounts, distributors and resellers under its own brand name in 
Massachusetts and nationwide. 
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or how Dave or any other individual concluded that the 

appellant should file tax returns in Massachusetts prior to 

or during the periods at issue. Similarly, Mr. Sylvester 

made no reference to the role played by Gateway personnel 

in preparing or filing the returns at issue, all of which 

were filed subsequent to the appellant’s acquisition by 

Gateway. 

 Mr. Sylvester testified that during 1997 and 1998 he 

travelled to Massachusetts three or four times to make 

presentations to Data General. On at least one occasion, he 

was accompanied by Mr. Dunford, who assisted in the 

presentations, and on another, an engineer who “helped 

demonstrate the capabilities of the products.” According to 

Mr. Sylvester, these trips were the sole presence the 

appellant’s employees had in Massachusetts during 1997 and 

1998.5  

 Mr. Sylvester expressed familiarity with what he 

referred to as “subcontractors” with whom the appellant had 

agreements to provide repair service to customers in 

Massachusetts.6 However, Mr. Sylvester was not familiar with 

the substance of these agreements, and did not possess the 

                                                 
5 The appellant’s corporate excise returns reflect no property or payroll 
in Massachusetts for the periods at issue. 
6 These agreements did not relate to the appellant’s OEM customers which 
provided their own service to the appellant’s products. 
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knowledge required to conclude whether the entities were 

independent contractors or agents of the appellant. 

 For the reasons explained in the following Opinion, 

the Board found and ruled that the evidence presented was 

not sufficient to sustain the appellant’s burden of 

demonstrating its entitlement to an abatement. The Board 

also found and ruled that the apportionment formula applied 

to the appellant for each of the periods at issue was 

constitutional. Accordingly, the Board issued decisions for 

the appellee in these appeals. 

 

OPINION 

Nexus 

Pursuant to G.L. c. 63, § 39, the Massachusetts 

corporate excise is imposed on “every foreign corporation, 

exercising its charter, or qualified to do business or 

actually doing business in the commonwealth, or owning or 

using any part or all of its capital, plant or any other 

property in the commonwealth. . . .”   

Whether the appellant was subject to the corporate 

excise in Massachusetts depends, in large part, upon 

application of Public Law 86-272, (“P.L. 86-272”). Pursuant 

to its plenary powers to regulate interstate commerce 

granted under the Commerce Clause of the United States 
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Constitution, Congress enacted P.L. 86-272, which prohibits 

states from taxing the income earned by an out-of-state 

person or entity, if the person or entity’s only business 

activities within a state consist of: 

(1) the solicitation of orders by such person, 
or his representative, in such State for 
sales of tangible personal property, which 
orders are sent outside the State for 
approval or rejection, and, if approved, are 
filled by shipment or delivery from a point 
outside the State; and 

 
(2) the solicitation of orders by such person, 

or his representative, in such State in the 
name of or for the benefit of a prospective 
customer of such person, if orders by such 
customer to such person to enable such 
customer to fill orders resulting from such 
solicitation are orders described in 
paragraph (1). 

 

15 U.S.C. § 381(a).  The appellant contended that during 

the periods at issue: it did not engage in any 

manufacturing activities or maintain an office or other 

business location in Massachusetts; it maintained no 

inventory or other property in Massachusetts; any orders 

for sales to Massachusetts customers were sent to 

California for approval and were filled by shipment from a 

facility located outside Massachusetts; and all repair 

services provided to Massachusetts customers were completed 

by third-party independent contractors compensated by the 

appellant. The appellant acknowledged that Mr. Sylvester 
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and Mr. Dunford occasionally travelled to Massachusetts, 

but claimed that their activities were limited to the 

solicitation of orders under P.L. 86-272 as construed by 

the Supreme Court in Wisconsin Department of Revenue v. 

William Wrigley, Jr., Co., 505 U.S. 214 (1992). Thus, the 

appellant concluded that its activities in Massachusetts 

during the periods at issue fell within the protections of 

P.L. 86-272. In support of its conclusion, however, the 

appellant offered little aside from the testimony of 

Mr. Sylvester, which the Board did not find persuasive. 

 The appellant bears the burden of establishing its 

right to an abatement by a preponderance of the evidence. 

Towle v. Commissioner of Revenue, 397 Mass. 599, 603 

(1986). This burden encompasses proof of the facts 

necessary to establish that the appellant was not subject 

to the corporate excise during the periods at issue. 

See generally Costello v. Commissioner of Revenue, 

391 Mass. 567, 568-69 (1984); see also William Rodman & 

Sons, Inc. v. State Tax Commission, 373 Mass. 606, 610 

(1977)(holding that a taxpayer bears the burden of 

establishing the facts necessary to justify a claim for 

abatement).  

“As has been held, ‘[b]urdens of proof are meaningful 

elements of legal analysis, and occasionally, where the 
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evidentiary record is wanting, the burden of proof will 

determine the outcome of [an action.]’” Horvitz v. 

Commissioner of Revenue, Mass. ATB Findings of Fact and 

Reports 2002-252, 255 (citation omitted). The current 

appeals present just such a situation. 

Whether the appellant was subject to the corporate 

excise for the periods at issue depends entirely upon its 

activities in Massachusetts. Consistent with the cited 

precedent, to meet its burden of proof, the appellant must 

establish the sum and substance of these activities. Toward 

this end, the appellant presented the testimony of a single 

witness. The witness, Mr. Sylvester, claimed to be familiar 

with the appellant’s operations during the periods at issue 

as well as its contact with Massachusetts. Mr. Sylvester, 

however, was not an individual whose position would 

indicate global knowledge of the appellant’s business 

activities, but a sales person whose job responsibilities 

were limited to that portion of the appellant’s operations 

involving sales to the appellant’s two OEM customers, one 

of which was located in Massachusetts and both of which 

provided their own service to the appellant’s products. 

During the periods at issue, Mr. Sylvester was not 

responsible for sales to the appellant’s other 

Massachusetts customers, or the service they received. Nor 
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was Mr. Sylvester competent to testify regarding the 

appellant’s otherwise unsubstantiated claim that the 

entities which provided service to the appellant’s 

Massachusetts customers were independent contractors. 

Mr. Sylvester also left unanswered the question of why an 

engineer was present in Massachusetts when, by his own 

estimation, an engineering degree was not required to sell 

the appellant’s products.      

The Board found that, given his limited perspective, 

Mr. Sylvester did not possess sufficient knowledge to 

establish the full extent of the appellant’s activities in 

Massachusetts during the periods at issue. Further, 

Mr. Sylvester’s observations were not accompanied by any 

documentary evidence such as job descriptions, 

organizational charts, training manuals, operational 

memoranda or other materials which could corroborate his 

testimony.   

The Board also found that the appellant’s arguments 

were weakened by uncontroverted facts in the record. In 

particular, the appellant’s Massachusetts corporate excise 

returns for the periods at issue all make specific 

reference to “nexus” and its impact upon whether the 

appellant was subject to tax in Massachusetts. These 

statements clearly indicate that the appellant, alone or in 
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concert with representatives of Gateway, evaluated the 

issue of taxation in Massachusetts, and ultimately 

concluded there were sufficient contacts with the 

Commonwealth to warrant self-assessment of the corporate 

excise for the periods at issue.  

The appellant also determined that prior to 1993 and 

after 1998, it was not required to file Massachusetts 

corporate excise returns, evidencing consideration of the 

limits of Massachusetts’ ability to subject the appellant 

to tax. Indeed, the appellant’s 1998 return references P.L. 

86-272, the very statute it now claims shields it from 

taxation, as controlling its decision to discontinue filing 

corporate excise returns in Massachusetts. Yet no witness 

or documentation in the record shed any light upon what 

facts the appellant considered relevant to its decisions to 

file or not file Massachusetts corporate excise returns. 

Moreover, the limited insight offered by Mr. Sylvester, was 

of no probative value in this regard.  

The Board is mindful of the proposition that 

“‘[e]vidence of a party having the burden of proof may not 

be disbelieved without an explicit and objectively adequate 

reason. . . . If the proponent has presented the best 

available evidence, which is logically adequate, and is 

neither contradicted nor improbable, it must be credited   
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. . . .’”  New Boston Garden Corp. v. Assessors of Boston, 

383 Mass. 456, 470-71 (1981)(quoting L.L. Jaffe, Judicial 

Control of Administrative Action 607-608 (1965)). However, 

in the current appeals, the record does not reflect that 

the appellant presented the best available evidence or even 

attempted to explain the disparity between its current 

position and its prior actions acknowledging taxable nexus 

with Massachusetts. Instead, the appellant offered, as its 

case in chief, the unsubstantiated testimony of a mid-level 

salesperson, absent any indication of what additional 

evidence was or was not available for consideration. 

Further, the appellant’s tax returns, each of which 

explicitly reflected the appellant’s consideration of the 

issue of nexus, substantially diminished the limited value 

of Mr. Sylvester’s testimony, which did not touch upon the 

appellant’s nexus determinations or their legal and factual 

underpinnings. Finally, although the Board did not 

disbelieve Mr. Sylvester, it found that Mr. Sylvester’s 

knowledge was not of sufficient breadth and was therefore 

logically inadequate to sustain the appellant’s burden of 

establishing the full extent of appellant’s activities in 

Massachusetts during the periods at issue. This lack of 

breadth was clear given Mr. Sylvester’s limited role in the 

appellant’s operations, his limited knowledge of those 
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operations, and his utter lack of familiarity with the 

basis for the appellant’s nexus determinations.  

In sum, the Board found and ruled that the appellant 

failed to present adequate probative evidence to establish 

its right to an abatement because it failed to establish 

the facts necessary to demonstrate that it was not subject 

to the corporate excise in Massachusetts during the periods 

at issue. 

  
Status as a Manufacturing Corporation 
 
General Laws c. 63, § 38(l)(1) defines a “manufacturing 

corporation” for corporate excise purposes as:  

a domestic or foreign corporation that is engaged 
in manufacturing. In order to be engaged in 
manufacturing, the corporation must be engaged, 
in substantial part, in transforming raw or 
finished physical materials by hand or machinery, 
and through human skill and knowledge, into a new 
product possessing a new name, nature and adapted 
to a new use. . . .  

 Beginning in 1996, the taxable net income of a 

manufacturing corporation that had income from business 

activity taxable both within and without Massachusetts 

was not apportioned under the traditional three-factor 

formula.7 Instead, its taxable net income is apportioned to 

                                                 

7 With certain exceptions, the taxable net income of corporations which 
have income from business activity taxable both within and without 
Massachusetts is apportioned to the Commonwealth “by multiplying said 
taxable net income by a fraction, the numerator of which is the 
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the Commonwealth by multiplying the income by the 

percentage represented in the following formulas:  

(i) For taxable years beginning on or after 
January first, nineteen hundred and ninety-six 
but before January first, nineteen hundred and 
ninety-seven, twenty percent of the property 
factor plus twenty percent of the payroll factor 
plus sixty percent of the sales factor.  

(ii) For taxable years beginning on or after 
January first, nineteen hundred and ninety-seven 
but before January first, nineteen hundred and 
ninety-eight, fifteen percent of the property 
factor plus fifteen percent of the payroll factor 
plus seventy percent of the sales factor.  

(iii) For taxable years beginning on or after 
January first, nineteen hundred and ninety-eight 
but before January first, nineteen hundred and 
ninety-nine, ten percent of the property factor 
plus ten percent of the payroll factor plus 
eighty percent of the sales factor.  

(iv) For taxable years beginning on or after 
January first, nineteen hundred and ninety-nine 
but before January first, two thousand, five 
percent of the property factor plus five percent 
of the payroll factor plus ninety percent of the 
sales factor.  

(v) For taxable years beginning on or after 
January first, two thousand, one hundred percent 
of the sales factor.  

G.L. c. 63, § 38(l)(2). These formulas represent a gradual 

phase-in of what is commonly known as a “single sales 

factor” apportionment formula, because the formula does not 

                                                                                                                                                 
property factor plus the payroll factor plus twice times the sales 
factor, and the denominator of which is four.” G.L. c. 63, § 38(c). 
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take into account a corporation’s property or payroll to 

arrive at the applicable apportionment percentage.   

 The appellant did not dispute that it qualified as a 

manufacturing corporation within the meaning of c. 63, 

§ 38(l)1. Rather, the appellant argued that Massachusetts’ 

single sales factor apportionment formula applicable to 

manufacturing corporations facially discriminates against 

interstate commerce in violation of the Commerce Clause of 

the United States Constitution. In support of this 

argument, the appellant noted that as applied, the formula 

reduces the corporate excise liability of an in-state 

manufacturing corporation which operates a multistate 

business and maintains the bulk of its property and payroll 

in Massachusetts relative to a corporation that operates a 

similar multistate business, but has the bulk of its 

property and payroll outside Massachusetts. 

 The appellant fails to mention, however, that the 

Supreme Court has held that neither the Due Process Clause 

nor the Commerce Clause prohibits application of a single 

sales factor formula to an interstate business. See Moorman 

Manufacturing Co. v. Bair, 437 U.S. 267 (1978). In Moorman, 

the Supreme Court considered a manufacturing company based 

in Illinois, which manufactured nothing in Iowa, but whose 

sales in Iowa accounted for approximately twenty percent of 
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its total sales. Affirming the validity of Iowa’s single 

sales factor apportionment formula, the Court noted that it 

had “repeatedly held that a single-factor formula is 

presumptively valid,” and reiterated what it termed the 

“basic principle” that “states have wide latitude in the 

selection of apportionment formulas, and a formula-produced 

assessment will only be disturbed when the taxpayer proves 

by ‘clear and cogent evidence’ that the income attributed 

to the state is in fact ‘out of all proportion to the 

business transacted . . . in that State,’ or has ‘led to a 

grossly distorted result.’” Id. at 273-274 (citations 

omitted).    

  This is not to say that in individual cases, the 

application of a single-factor formula is necessarily 

constitutional. See, e.g., Hans Rees’ Sons, Incorporated v. 

North Carolina, 283 U.S 123 (1931)(holding that an 

apportionment formula resulting in a state’s taxation of 

83% of a taxpayer’s income when only 17% of that income was 

derived from activities in the state was invalid under the 

Due Process Clause.) Regardless, “the taxpayer has the 

‘distinct burden of showing by “clear and cogent evidence” 

that [the State tax] results in extraterritorial values 

being taxed.’”  Gillette Co. v. Commissioner of Revenue, 
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425 Mass. 670, 680 (1997)(quoting Container Corporation of 

America v. Franchise Tax Board., 463 U.S. 159, 164 (1983)).   

 In the current appeals, the appellant has offered only 

its claim that the provisions of G.L. c. 63, § 38(l) are 

facially unconstitutional. In light of relevant precedent, 

the Board found that this claim was without merit. Further, 

no evidence was presented to support the conclusion that 

application of the prescribed apportionment formulas to the 

appellant resulted in taxation of extraterritorial values 

or was out of all proportion to the business transacted by 

the appellant in Massachusetts. Thus, the Board found and 

ruled that the appellant’s contentions regarding the 

Massachusetts single sales factor apportionment formula 

were unavailing.  Based on the foregoing, the Board 

issued decisions for the appellee in these appeals. 

 
      THE APPELLATE TAX BOARD 
 
 
 

 By: _________________________________ 
         Thomas W. Hammond, Jr., Chairman 
 

A true copy, 
 
Attest: ______________________________ 
                   Clerk of the Board  

 


