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These are appeals filed under the formal procedure 

pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, 

from the refusal of the appellee Board of Assessors of the 

Town of Erving (“Erving”) to abate taxes on certain real 

estate located in the Town of Erving assessed to the 

appellant Northeast Generation Co. (“Northeast” or 

“appellant”) under G.L. c. 59, §§ 11 and 38, and from the 

refusal of the appellee Board of Assessors of the Town of 

Northfield (“Northfield”) to abate taxes on certain real 

estate located under the Connecticut River where it flows 

through the Town of Northfield, assessed to the appellant 

under G.L. c. 59, § 2B.  Both appeals are for fiscal year 

2006.   

Chairman Hammond heard these appeals and was joined by 

Commissioners Scharaffa, Egan and Rose in the decision for 

the appellant in docket number F287573, and was joined by 
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Commissioners Scharaffa, Egan, Rose and Mulhern in the 

decision for the appellee in docket number F287884. 

These findings of fact and report are made pursuant to 

a request by Northfield under G.L. c. 58A, § 13 and 831 CMR 

1.32.   

Robert A. Gelinas, Esq., and Daniel J. Finnegan, Esq., 
for the appellant. 
 
  Eugene L’Etoile, assessor, for the appellee Town of 
Northfield.  

 
Donna L. MacNicol, Esq., for the appellee Town of 

Erving. 
 
 

FINDINGS OF FACT AND REPORT 

On the basis of a Statement of Agreed Facts, exhibits, 

and testimony offered during the hearing of these appeals, 

the Appellate Tax Board (“Board”) made the following 

findings of fact. 

During fiscal year 2006, (the “fiscal year at issue”) 

the appellant, a for-profit corporation organized under the 

laws of Connecticut and now known as First Light Hydro 

Generating Company, was the owner/operator of a pump 

storage plant known as the Northfield Mountain 

Hydroelectric Facility (the “facility”).  A pump storage 

plant is designed to provide power during emergencies or 

peak energy usage periods, and to store energy during low 

usage times. It generates electricity by drawing water from 
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a lower reservoir, which in this case is the Connecticut 

River (the “river”), through various shafts and tunnels 

into an upper reservoir, and then releasing water from the 

upper reservoir to flow through turbines in a powerhouse, 

and then back into the lower reservoir.  The parties 

stipulated and the Board found that the river is a 

navigable waterway.1  The Board found that the portion of 

the river which flows through Massachusetts is held in 

trust by the Commonwealth of Massachusetts for the benefit 

of its inhabitants, a fact to which the parties also 

stipulated.   

The facility is located along the river in the Towns 

of Erving, Northfield, Montague and Gill.  At issue in this 

case is the 687-acre parcel of land located beneath the 

river where the river runs through Northfield (the “subject 

property” or “riverbed”).   

John Howard, manager of the facility, was the sole 

witness for the appellant. The Board found Mr. Howard’s 

testimony to be credible.  Mr. Howard testified regarding 

the facility’s operations, general activities along the 

                                                 
1  Navigable waters of the United States are those waters that are 
subject to the ebb and flow of the tide and/or are presently used, or 
have been used in the past, or may be susceptible for use to 
transport interstate or foreign commerce.  A determination of 
navigability, once made, applies laterally over the entire surface of 
the water body, and is not extinguishable by later actions or events 
which impede or destroy navigable capacity.  33 CFR § 329.4.   
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river, and the limitations and requirements imposed upon 

the facility by the Federal Energy Regulatory Commission 

(“FERC”).  FERC is an independent regulatory agency within 

the United States Department of Energy, which licenses 

private, municipal and state hydroelectric projects.     

According to Mr. Howard, the facility consists primarily of 

an upper reservoir,2 lower reservoir, a power house with 

four turbines, an access tunnel,3 and two water-carrying 

shafts.4  The facility holds a portion of its land in a 

relatively undeveloped state, some of which is used to 

provide public recreation areas and access points to the 

river.5  The facility also has deeded easements granting it 

the right to flood a portion of the shoreline.  These 

easements generally run from the river up to the 50-year 

floodplain, plus three feet.6       

                                                 
2    The upper reservoir is a man-made structure, built on land owned 
by Northeast on which Northeast pays taxes.  Northeast uses security 
measures to prevent people from accessing the upper reservoir.   
 
3 The access tunnel leads to the power house, which sits 
approximately 700 feet below the surface of Northfield Mountain.  
 
4  The shaft between the river and the power house is known as a 
“tailrace tunnel” and the shaft between the power house and the upper 
reservoir is known as a “penstock.”  
 
5  Northeast’s license from FERC mandates that Northeast facilitate 
the public’s use of the river.   
 
6  The 50-year floodplain is the highest level the river is expected 
to reach over the course of a given 50-year period.  Northeast 
decided to attain easements at this level largely because it has a 
50-year license with FERC to operate the facility.  The additional 
three feet are a precautionary measure. 
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The facility draws the water necessary for its 

operation from the river into the tailrace tunnel.  By 

running the generators in reverse, the water is moved into 

the penstock, which carries it into the man-made upper 

reservoir atop Northfield Mountain, where the water is 

stored.  During peak energy usage periods, the process is 

reversed, and the water travels back down Northfield 

Mountain, into the river.  The force of the water rushing 

towards the river spins the turbines in the correct 

direction, generating power.  The operation of the facility 

is utterly dependent on the use of the river, a fact 

underscored by Mr. Howard when he stated that without the 

river, the facility “would just be a big hole in the 

ground.”  

In 1968, Northeast was granted a license by FERC to 

construct the facility and to use the river’s water for the 

generation of power.  The license permits Northeast to 

change the river’s elevation from an elevation of 185 feet 

above sea level, measured at Turners Falls Dam, to 176 feet 

above sea level, or 12,600 acre-feet of water, which is the 

amount that Northeast can store in its upper reservoir. In 

other words, Northeast is licensed to use only nine feet of 

the river’s water.  The license also requires Northeast to 

facilitate the public’s use of the river, control erosion 
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along the river’s banks, and issue licenses to entities 

wishing to draw less than one million gallons of water per 

day from the river.7  Mr. Howard’s testimony and the 

Statement of Agreed Facts submitted by the parties 

highlighted the many recreational activities associated 

with the river, including boating, swimming, fishing, 

camping, and cross-country skiing.  As required by its 

license from FERC, Northeast granted permits to numerous 

entities for recreational use of the river, including the 

Franklin County Boat Club and the Turners Falls Rod and Gun 

Club.  Additionally, evidence was entered into the record 

of several non-recreational uses of the river, including 

withdrawals for irrigation by local commercial farms as 

well as for treatment of waste water by Northfield.   

In 2005, Northfield and Erving hired Mainstream 

Associates (“Mainstream”) to conduct an appraisal of the 

facility.  Mainstream determined that the facility had a 

fair market value of $533,500,000.  Of this, 86.2% was 

apportioned to Erving, and 12.8% to Northfield.8  Northfield 

then asked Mainstream to reappraise the facility, taking 

the value of the 687 acres of riverbed located in 

                                                 
7  An entity wishing to draw more than one million gallons a day from 
the river must obtain approval from FERC.   
 
8 Gill and Montague were also assigned a small portion of the 
facility’s value, in each case less than 1%. 
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Northfield into account.  Mainstream complied and, although 

the total value of the property did not change, the portion 

of the facility’s value attributed to Northfield rose to 

13.6%, while the portion attributed to Erving fell to 

85.39%.   Northfield assessed the facility pursuant to the 

second appraisal, while Erving assessed the facility 

pursuant to the original appraisal.9  As a result, 

approximately .08% of the appraised value of the facility 

was taxed by both Erving and Northfield.  In these appeals, 

Northeast sought relief primarily from Northfield’s 

assessment, but in the event that the Board were to issue a 

decision in favor of Northfield, Northeast sought an 

abatement of Erving’s assessment for that portion of the 

facility’s assessed value which was taxed by both towns.   

On January 1, 2005, the relevant assessment date for 

the fiscal year at issue, Northeast was assessed by 

Northfield as the occupant or user of the subject property.  

Northfield valued the subject property at $4,321,000 for 

fiscal year 2006, and assessed a tax at the rate of $12.87 

per thousand, in the amount of $55,611.27, which Northeast 

paid without incurring interest.   

                                                 
9 Initially, Erving also taxed the facility pursuant to the second 
appraisal.  However, upon learning of Northeast’s appeal, Erving sent 
the appellant a corrected tax bill following the original appraisal. 
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On April 25, 2006, Northeast timely filed its 

Application for Abatement with Northfield.  Northfield 

denied the Application for Abatement on July 19, 2006, and 

on October 18, 2006, Northeast seasonably filed its 

Petition appealing Northfield’s assessment with the Board.   

On January 1, 2005, the relevant assessment date for 

the fiscal year at issue, Northeast was assessed by Erving 

as the owner of those portions of the facility located in 

Erving.  Initially, Erving taxed the facility according to  

Mainstream’s second appraisal, and the parcel affected by 

that appraisal was valued at $275,379,704.  Subsequently, 

on June 20, 2006, Erving issued a corrected tax bill which 

taxed the facility according to Mainstream’s original 

appraisal.  The corrected tax bill valued the parcel 

affected by the appraisal at $279,494,904, and assessed a 

tax thereon at the rate of $11.21 per thousand, in the 

total amount of $3,133,137.87, which the appellant paid 

without incurring interest.   

On September 19, 2006, Northeast timely filed its 

Application for Abatement with Erving.  Erving denied the 

Application for Abatement on December 19, 2006, and on 

February 28, 2007, Northeast seasonably filed its Petition 

appealing Erving’s assessment with the Board.  On the basis 
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of these facts, the Board found that it had jurisdiction to 

hear these appeals.  

 The appellant argued that Northfield does not have the 

authority to tax the land under a navigable waterway.  The 

appellant also argued that even if the Board were to rule 

that Northfield does have the authority to assess such a 

tax, the facility does not own, occupy, lease or use the 

riverbed, but uses only the river’s water.  Northfield 

argued that it has the authority to tax the riverbed under 

G.L. c. 59, § 2B, and that by using the river’s water the 

appellant is also, by necessity, using the riverbed.  

Northeast and Erving filed a joint post-trial brief, 

essentially asking that the Board uphold the amounts 

assessed pursuant to the original appraisal report.  

The Board found that the river is a navigable 

waterway, subject to the control of the federal government 

and held in trust by the Commonwealth of Massachusetts.  

The Board also found that the facility used only the 

river's water, and did not own, lease, occupy or otherwise 

use the riverbed.  On this basis, to the extent it is a 

finding of fact, the Board found that Northfield does not 

have the authority to assess a tax on the subject property 

under G.L. c. 59, § 2B.  The Board therefore found that the 

amounts assessed according to the original appraisal 



 ATB 2008-389

report, reflected in this case in Erving’s corrected tax 

bill, were correct.  Accordingly, the Board issued a 

decision for the appellant in Docket Number F287573 and for 

the appellee in Docket Number F287884.   

       

                           OPINION 

Pursuant to G.L. c. 59, § 2B, towns are permitted to 

assess a tax on lands owned by the Commonwealth of 

Massachusetts if those lands are leased, occupied or used 

in connection with a for-profit business: 

real estate owned in fee or otherwise or held 
in trust for the benefit of the United States, 
the commonwealth, or a county, city or town, or 
any instrumentality thereof, if used in 
connection with a business conducted for profit 
. . . shall for the privilege of such use, 
lease or occupancy, be valued, classified, 
assessed and taxed annually as of January first 
to the user . . . in the same manner and to the 
same extent as if such user . . . were the 
owner thereof in fee[.] 

 

The parties have stipulated and the Board has found 

that, as a navigable waterway, title to the river is held 

in trust by the Commonwealth of Massachusetts for the use 

of its inhabitants.  This title is not limited to the 

waters of the river itself, but extends to the riverbed 

beneath.  “The waters and the land under them beyond the 

line of private ownership are held by the State, both as 

owner of the fee and as the repository of sovereign power, 
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with a perfect right of control in the interest of the 

public.”  McCarthy v. Town of Oak Bluffs, 419 Mass. 227, 

234 (1994).  The Commonwealth’s title to the river is 

subject to one limitation, the right of the federal 

government to ensure freedom of interstate and foreign 

commerce.   

 
[T]he ownership of land under navigable waters 
is an incident of sovereignty.  As a general 
principle, the Federal Government holds such 
lands in trust for future States, to be granted 
to such States when they enter the Union and 
assume sovereignty on an "equal footing" with 
the established States.  After a State enters 
the Union, title to the land is governed by 
state law.  The State's power over the beds of 
navigable waters remains subject to only one 
limitation: the paramount power of the United 
States to ensure that such waters remain free 
to interstate and foreign commerce. 
 
  

Montana v. United States, 450 U.S. 544, 551 (1981)(internal 

citations omitted).  Therefore, in order to be taxable 

under G.L. c. 59, § 2B, Northeast would need to “lease,” 

“occupy” or “use” the riverbed in connection with its 

business.  The Board found that it did not.   

 No evidence was submitted and no argument was made by 

any of the parties that Northeast was a lessee of the 

subject property, and therefore the Board found that it did 

not lease the subject property.  
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The term “occupy” is not defined within G.L. c. 59, 

§ 2B.  Because the statute itself did not define the term, 

the Board must consider “the natural import of words 

according to the ordinary and approved usage of the 

language when applied to the subject matter of the act.” 

Boston & Me. R.R. v. Billerica, 262 Mass. 439, 444 (1928).  

See also G.L. c. 4, § 6, Third.  Black’s Law Dictionary 

defines “occupy” thusly: “To take or enter upon possession 

of; to hold possession of; to hold or keep for use; to 

possess; to tenant; to do business in; to take or hold 

possession. Actual use, possession, and cultivation.”  

BLACK’S LAW DICTIONARY (6th ed. 1990) 1079.  The American 

Heritage College Dictionary provides the following 

definition of “occupy”: “To fill up (time or space); to 

dwell or reside in; to hold or fill (an office or a 

position); to seize possession of and maintain control over 

by or as if by conquest; to engage, employ or busy 

(oneself).” THE AMERICAN HERITAGE COLLEGE DICTIONARY (3rd ed. 1997) 

944.  The Board found that Northeast did not take 

possession of, keep for use, reside in or in any other 

sense occupy the subject property.  The evidence did not 

suggest that the facility or any structures relating 

thereto were embedded in even a portion of the riverbed, 

let alone all of the 687 acres at issue.  Additionally, 
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Northeast could not be said to “hold” or “possess” 

the riverbed.  The public and other commercial users had 

access to the river.  Northeast had no right to exclude 

others from the river or riverbed, and moreover, Northeast 

was actually required to facilitate the public’s use of the 

river. Therefore, the Board found that Northeast did not 

“occupy” the subject property.   

 With regard to “use,” the record is quite clear that 

Northeast used only the river’s water, not the riverbed, in 

the conduct of its business. In fact, Northeast was 

permitted to use only nine feet of river water under its 

license from FERC.  Northfield claimed that by using the 

river’s water the facility was, by the laws of nature, also 

using the riverbed, but offered no support for this 

argument.  The Board therefore found that Northeast did not 

“use” the subject property.   

 The record indicates that several commercial farms 

also took water from the river for irrigation purposes.  

There is no evidence that other commercial users of the 

river were assessed as users of any portion of the land 

beneath the river, and the evidence does not support such 

an inference, as Northeast was assessed upon the entirety 

of the subject property.  The Supreme Judicial Court has 

noted that a “reason for such statutes as 
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G.L. c. 59, § 3A,10 is to overcome the inequities which 

result if some businesses conducted for profit are exempt 

from real estate tax burdens because located on publicly 

owned land.” Atlantic Refining Company v. Newton, 

342 Mass. 200, 204 (1961).  To allow Northfield to tax the 

entire value of the subject property to Northeast while 

other businesses make use of the river tax-free would 

plainly subvert the intent of the statute.   

  The appropriate approach, as argued by the appellant, 

is to include the appellant’s use of and proximity to the 

river in calculating the overall value of its real estate.  

It has long been held by Massachusetts courts “that water 

power is taxable only as incident to land . . . and not to 

the dam and pond by which it is created.”  Pingree v. 

County Commissioners of Berkshire, 102 Mass. 76, 78 

(1869)(citing Boston Manufacturing Co. v. Newton, 39 Mass. 

22, 23 (1839)); Lowell v. Commissioners of Middlesex 

County, 152 Mass. 372, 383 (1890); Essex Co. v. Lawrence, 

214 Mass. 79, 90 (1913); Assessors of Lawrence v. Arlington 

Mills, 320 Mass. 272, 276 (1946) (“Rights in water power, 

used or capable of use in connection with a mill site, are 

                                                 
10  G.L. c. 59, § 3A, is the predecessor to G.L. c. 59, § 2.  Section 
3A provided, in pertinent part, “[r]eal estate owned by… the 
commonwealth… if used or occupied for other than public purposes, 
shall be taxed to the lessee or lessees thereof… in the same manner 
and to the same extent as if the said lessee or lessees… were the 
owners thereof in fee…”.  
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taxable with it, not as distinct and independent items of 

property, but as increasing the value of the mill site.”)  

The benefit the facility derives from its use of the river 

must be accounted for by increasing the total value of the 

facility, and not by assessing to Northeast the value of 

riverbed property which it does not own, use or possess.  

The Board notes that this benefit is not de minimis.  

According to the testimony of Mr. Howard, if the facility 

could not use the river’s water, it would be essentially a 

“big hole in the ground” rather than a property with an 

assessed fair market value of over a half-billion dollars. 

 Northfield attempted to liken Northeast’s use of the 

river as its lower reservoir to the use of its upper 

reservoir, which is a man-made structure situated on land 

owned by Northeast.  Northfield argued that just as 

Northeast pays taxes on the land under its upper reservoir, 

it should pay taxes on the land beneath the river, but this 

argument fails for a number of reasons.  First, the upper 

reservoir and the land beneath it are property owned and 

used exclusively by Northeast; Northeast alone has control 

of the upper reservoir and Northeast can and does prohibit 

others from accessing it.  The land beneath the upper 

reservoir is not held in trust by the Commonwealth.  

Northfield has assessed the subject property under 
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G.L. c. 59, § 2B, which applies only to land owned by or 

held in trust by the Commonwealth, cities or towns, and 

property taxed under other statutes is inapposite for 

comparison.  Moreover there was no evidence that Northeast 

used only a portion of the water in its upper reservoir, 

while the evidence showed that Northeast was permitted to 

use only nine feet of water in the lower reservoir, and not 

the land beneath.  For these reasons, the Board found that 

this argument lacked merit. 

 Northfield also argued that the public utility 

exemption under G.L. c. 59, § 2B was not available to 

Northeast because, following the deregulation of electric 

companies, Northeast was re-classified as a generation 

company.  This argument is rendered moot by the Board’s 

finding that Northeast was not subject to taxation of the 

subject property under G.L. c. 59, § 2B. 

  

CONCLUSION 

For the reasons discussed in the above Opinion, the 

Board found that Northfield improperly assessed a tax upon 

the appellant for the subject property.  Accordingly, 

the Board issued a decision for the appellant in Docket 

number F287573, and ordered an abatement of $55,611.27 plus 
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statutory interest, and for the appellee in Docket number 

F287884.  

 

                     APPELLATE TAX BOARD 

      
                      By:  ________________________________ 
       Thomas W. Hammond, Jr., Chairman 
    
 
      
A true copy, 
 
 
Attest:  ____________________________ 
            Clerk of the Board 

 


