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 These are appeals under the formal procedure, pursuant 

to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the 

refusal of the appellee to abate taxes on certain real 

estate in the City of Cambridge owned by and assessed to 

the appellants under G.L. c. 59, §§ 11 and 38, for fiscal 

years 2004, 2005, and 2006.   

 Commissioner Scharaffa heard these appeals.  Chairman 

Hammond and Commissioners Egan, Rose, and Mulhern joined 

him in the decisions for the appellants.   

 These findings of fact and report are made pursuant to 

a request by the appellee under G.L. c. 58A, § 13 and 831 

CMR 1.32. 

 

 John M. Lynch, Esq. and Stephen W. DeCourcey, Esq. for 
the appellants. 
 
 Anthony M. Ambriano, Esq. for the appellee.  
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FINDINGS OF FACT AND REPORT 

 On January 1, 2003, 2004, and 2005, appellant, 

Cambridge Park 125 Realty Corporation, was the assessed 

owner of property located in the City of Cambridge at 115 

Cambridge Park Drive, which is commonly referred to as 125 

Cambridge Park Drive (“125 CPD”).  On those same dates, 

appellant, Cambridge Park 150 Realty Corporation,1 was the 

owner of property located in Cambridge at 120 Cambridge 

Park Drive, which is commonly referred to as 150 Cambridge 

Park Drive (“150 CPD”).2  The subject properties are 

situated in the Alewife section of West Cambridge.  125 CPD 

is identified by the city for assessing purposes as parcel 

267.4-288; 150 CPD is identified by the city for assessing 

purposes as parcel 267.4-299.   

For fiscal years 2004, 2005, and 2006, the Board of 

Assessors of Cambridge (“assessors”) valued 125 CPD at 

$32,711,900, $29,165,900, and $28,208,700, respectively, 

and assessed a real estate tax, at the commercial rate of 

$19.08 per thousand for fiscal year 2004, $18.28 per 

thousand for fiscal year 2005, and $17.86 per thousand for 

                                                 
1 For fiscal year 2004, BRE/Cambridgepark Office II LLC was the assessed 
owner named on the tax bills, but Cambridge Park 150 Realty Corporation 
was the actual owner, as of the relevant assessment date, January 1, 
2003, having acquired title in December 2001.    
2 Appellant Cambridge Park 125 Realty Corp. and appellant Cambridge Park 
150 Realty Corp. are sometimes referred to herein, collectively, as 
“appellants.” 
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fiscal year 2006.  The total real estate tax assessed on 

125 CPD for fiscal years 2004, 2005, and 2006 amounted to 

$624,143.05, $533,152.65, and $503,807.38, respectively.3   

For fiscal years 2004, 2005, and 2006, the assessors 

valued 150 CPD at $49,489,500, $39,349,300, and 

$35,704,300, respectively, and assessed a real estate tax, 

at the commercial rate of $19.08 per thousand for fiscal 

year 2004, $18.28 per thousand for fiscal year 2005, and 

$17.86 per thousand for fiscal year 2006.  The total real 

estate tax assessed on 150 CPD for fiscal years 2004, 2005, 

and 2006 amounted to $944,259.66, $719,305.20, and 

$637,678.80, respectively.4  

 On October 19, 2003 and April 5, 2004, November 1, 

2004 and April 8, 2005, and October 17, 2005 and April 10, 

2006, the Treasurer-Collector of Taxes for Cambridge sent 

out the city’s semi-annual real estate tax bills for fiscal 

years 2004, 2005, and 2006, respectively.  In accordance 

with G.L. c. 59, § 57, appellants timely paid the taxes 

assessed without incurring interest.  In accordance with 

G.L. c. 59, § 59, appellants timely filed their 

                                                 
3 In addition to the real estate tax, appellant Cambridge Park 125 
Realty Corp. paid $18,724.29 for fiscal year 2004, $15,994.58 for 
fiscal year 2005, and $15,114.22 for fiscal year 2006, under the 
Community Preservation Act, abbreviated as “CPA” on the tax bill.   
4 Appellant Cambridge Park 150 Realty Corp. paid an additional 
$28,327.79 for fiscal year 2004, $21,579.16 for fiscal year 2005, and 
19,130.36 for fiscal year 2006, under the Community Preservation Act.   
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Applications for Abatement with the assessors for all three 

fiscal years at issue.  For fiscal year 2004, the assessors 

failed to act on the applications within three months of 

their filing, and, accordingly, under G.L. c. 58A, § 6 and 

G.L. c. 59, §§ 64 and 65, they were deemed denied by 

operation of law.  For fiscal years 2005 and 2006, the 

assessors denied appellants’ applications.  In accordance 

with G.L. c. 58A, § 6 and c. 59, §§ 64 and 65, appellants 

seasonably appealed the deemed denials or denials of their 

applications by filing Petitions Under the Formal Procedure 

with the Appellate Tax Board (“Board”) for all three fiscal 

years at issue.  A summary of the jurisdictional dates for 

125 CPD and 150 CPD are contained in the following table. 

125 CPD and 150 CPD 

             Event FY2004 FY2005 FY2006
Application for Abatement Filed 11/06/2003 11/29/2004 11/14/2005 
Application for Abatement (Deemed) Denied 02/06/2004 12/09/2004 12/22/2005 
Petition Filed with Board 05/06/2004 03/08/2005 03/22/2005 

 
 

On the basis of these findings, the Board found and ruled 

that it had jurisdiction over these appeals.   

 Appellants presented their case-in-chief primarily 

through the testimony of their commercial real estate 

appraiser, Emmet T. Logue, whom the Board qualified as a 

valuation expert, and the introduction of his self-

contained appraisal report.  Appellants also examined, in 
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their case-in-chief, Lillian Orchard, the assessors’ 

commercial review appraiser, and introduced several 

additional exhibits, including, among others, property 

record cards for the subject properties, 

PriceWaterHouseCoopers Reports on Institutional-Grade vs. 

Non-Institutional-Grade Property Rates (“Korpacz reports”) 

for the third quarter of calendar year 2002 and the fourth 

quarters of calendar years 2002, 2003, and 2004, and a 

comparable rent map prepared by Mr. Logue.   

In defense of the assessments, the assessors presented 

one witness, John M. Keane, the Vice President in charge of 

property management in the Cambridge area for Spaulding & 

Slye, the company charged with managing the subject 

properties.  The assessors also entered into evidence 

numerous exhibits, including, among others, various 

jurisdictional documents, several rent rolls for the 

subject properties, numerous leases for the subject 

properties, calendar year 2001 through 2005 year ending 

statements of operations for the subject properties, fiscal 

year 2004, 2005, and 2006 38D responses for the subject 

properties, and other PriceWaterHouseCoopers and Korpacz 

Real Estate Investor Survey reports.  The assessors did not 

call an independent real estate valuation expert to testify 

on their behalf.   
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The Board also viewed the subject properties and the 

immediate surrounding area following the hearing of these 

appeals.     

 Appellants’ first witness was Ms. Orchard whom they 

subpoenaed to testify at the hearing.  Ms. Orchard 

confirmed that she performed the valuation analyses on the 

subject properties for the assessors for the three fiscal 

years at issue.  She also acknowledged that the property 

record cards maintained by the assessors for the subject 

properties memorialize the basic data and assumptions 

adopted by the assessors for valuing the subject 

properties.  While referring to the relevant property 

record card, Ms. Orchard explained how the assessors valued 

the subject properties for the fiscal years at issue using 

an income-capitalization technique. 

 With respect to 150 CPD for fiscal year 2006, the 

assessors placed its rentable area at 248,150 square feet 

and assigned a base rent of $35.00, which represented the 

average rent for District 10.5  They rated the quality of 

the space and location of 150 CPD as poor and fair, 

respectively.  These ratings, along with the rental 

                                                 
5 Ms. Orchard described District 10, which she called the West 
Cambridge/Alewife area, as encompassing that part of Cambridge which 
“starts in the Cambridge Park Drive area with the [Alewife MBTA] garage 
and moves towards Concord Avenue towards the reservoir, and it pretty 
much cuts off on the outskirts of Harvard Square.”   
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information contained in the 38D submissions for and the 

assessors’ inspections of 150 CPD, caused the assessors to 

adjust the base rent, as applied to this property, down to 

$23.80.  The assessors therefore used a gross rent of 

$5,905,970.   

Ms. Orchard further testified that the assessors 

applied a 5% vacancy rate to 150 CPD, which she later 

acknowledged was the rate used for all office buildings in 

Cambridge.  Relying on this percentage, the assessors 

subtracted $295,299 for vacancy from the gross rent of 

$5,905,970 to determine their effective gross income of 

$5,610,671.  Because the assessors rated 150 CPD as “poor” 

for expense purposes, they applied, what they considered to 

be, a higher expense percentage of 30%, which resulted in 

$1,683,201 in total expenses, or approximately $6.25 per 

square foot of rentable building space.  The assessors then 

subtracted their total expenses from their gross income 

figure to find their net income of $3,927,470.   

Lastly, the assessors divided their net income figure 

by a capitalization rate of 11% to estimate the value of 

150 CPD at $35,704,300.  Ms. Orchard testified that their 

capitalization rate included the fiscal year 2006 tax rate 

of $17.86 per thousand or a tax factor of 1.786%, which 
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results in a capitalization rate of approximately 9.214% 

before adding in the tax factor.    

For fiscal year 2005, Ms. Orchard explained that the 

assessors used a similar methodology to estimate the value 

of 150 CPD. The table below summarizes the assessors’ 

methodology, assumptions, calculations, and determinations 

applied to 150 CPD for fiscal years 2005 and 2006.6  

  

Assessors’ Methodology for Valuing 150 CPD 
For Fiscal Years 2005 and 2006 

 
 FY 2005 FY 2006 
 
Gross Rent (248,150 ft2) 

 
@ $25.59/ft2 

 
@ $23.80/ft2 

 $ 6,350,159 $ 5,905,970 
   
Vacancy (5% of Gross Rent) $   317,508 $   295,299 
   
Effective Gross Income (EFI) $ 6,032,651 $ 5,610,671 
   
Expenses   28% of EFI 

@ $6.87/ft2 

$ 1,704,224 

 30% of EFI 
@ $6.25/ft2 

$ 1,683,201 
   
Net Income $ 4,328,427 $ 3,927,470 
   
Capitalization Rate:  Base Rate 
                      Tax Factor 
                      Total Rate 

   9.172% 
   1.828% 
   11.00% 

9.214% 
1.786% 
11.00% 

   
Assessed Value $39,349,300 $35,704,300 

 
 
 
 
 

                                                 
6 The Board reproduces, here and in the three tables that follow, the 
figures on the relevant property record cards and about which 
Ms. Orchard testified.  The Board noted that they contain several small 
computational errors, which negligibly impact the assessed values.   
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For fiscal year 2004, however, the assessors did not 

perform an income-capitalization analysis, per se, but 

instead trended the values derived from the fiscal year 

2002 revaluation for which they did perform an income-

capitalization analysis.  For 150 CPD, they trended the 

fiscal year 2002 value downward by 10%, having maintained 

the same value for fiscal year 2003 that they had estimated 

for fiscal year 2002.  The table below summarizes this 

approach.   

 

Assessors’ Methodology for Valuing 150 CPD 
For Fiscal Year 2004 

 
 FY 2002 FY 2004 
 
Gross Rent (248,150 ft2) 

 
@ $35.00/ft2 

 

 $ 8,685,250  
   
Vacancy (5% of Gross Rent) $   434,262  
   
Effective Gross Income (EFI) $ 8,250,988  
   
Expenses  @ $8.21/ft2

$ 2,037,312 
 

   
Net Income $ 6,213,676  
   
Capitalization Rate:  Base Rate 
                      Tax Factor 
                      Total Rate 

   9.419% 
   1.881% 
   11.30% 

 

  trended down by 
10% & rounded up 

Assessed Value $54,988,283   $49,489,500
 
 
 

 With respect to 125 CPD for fiscal year 2006, the 

assessors placed its rentable area at 183,930 square feet 

and assigned a base rent of $34.00, which was $1.00 below 
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the base rent selected for 150 CPD.  They rated the quality 

of the space and location for 125 CPD as average and poor, 

respectively.  These ratings, along with the rental 

information contained in the 38D submissions for and 

the assessors’ inspections of 125 CPD, caused the assessors 

to adjust the base rent, as applied to this property, down 

to $25.50, compared to the adjusted base rent for 150 CPD 

of $23.80.  For 125 CPD, the assessors therefore used a 

gross rent of $4,690,215.   

Similar to 150 CPD, Ms. Orchard further testified that 

the assessors applied the same 5% vacancy rate to 125 CPD, 

which the assessors applied to all office buildings in 

Cambridge.  Relying on this percentage, the assessors 

subtracted $234,511 for vacancy from the gross rent of 

$4,690,215 to determine their effective gross income of 

$4,455,704.  Because the assessors rated 125 CPD as 

“average” for expense purposes, they applied an expense 

percentage of 30%, which was the same percentage that they 

applied to 150 CPD despite its rating as “poor” for 

expenses.  This percentage resulted in a total of 

$1,352,752 for expenses for 125 CPD or approximately $7.35 

per square foot of rentable building space.  The assessors 

then subtracted their total expenses from their gross 

income figure to find their net income of $3,102,952.  



 ATB 2008-756

Lastly, the assessors divided their net income figure by 

the same capitalization rate of 11% that they used for 150 

CPD to estimate the value of 125 CPD at $28,208,700.      

For fiscal year 2005, Ms. Orchard testified that, just 

as they had done for 150 CPD, the assessors used a similar 

methodology to estimate the value of 125 CPD. The table 

below summarizes the assessors’ methodology, assumptions, 

calculations, and determinations applied to 125 CPD for 

fiscal years 2005 and 2006.  

  

Assessors’ Methodology for Valuing 125 CPD 
For Fiscal Years 2005 and 2006 

 
 FY 2005 FY 2006 
 
Gross Rent (183,930 ft2) 

 
@ $25.59/ft2 

 
@ $25.50/ft2 

 $ 4,706,769 $ 4,690,215 
   
Vacancy (5% of Gross Rent) $   235,338 $   234,511 
   
Effective Gross Income (EFI) $ 4,471,431 $ 4,455,704 
   
Expenses   28% of EFI 

@ $6.87/ft2 

$ 1,263,179 

 30% of EFI 
@ $7.35/ft2 

$ 1,352,752 
   
Net Income $ 3,208,252 $ 3,102,952 
   
Capitalization Rate:  Base Rate 
                      Tax Factor 
                      Total Rate 

   9.172% 
   1.828% 
   11.00% 

9.214% 
1.786% 
11.00% 

   
Assessed Value $29,165,900 $28,208,700 

 
 

For fiscal year 2004, however, the assessors, as they 

had done for 150 CPD, did not perform an income 

capitalization analysis, per se, but instead again trended 
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the values derived from the fiscal year 2002 revaluation 

for which they did perform an income-capitalization 

analysis.  For 125 CPD, they trended the fiscal year 2002 

value downward by 10%, having maintained the same value for 

fiscal year 2003 that they had estimated for fiscal year 

2002.  The table below summarizes this approach. 

   

Assessors’ Methodology for Valuing 125 CPD 

For Fiscal Year 2004 
 

 FY 2002 FY 2004 
 
Gross Rent (183,930 ft2) 

 
@ $32.00/ft2 

 

 $ 5,885,760  
   
Vacancy (5% of Gross Rent) $   294,288  
   
Effective Gross Income (EFI) $ 5,591,472  
   
Expenses  @ $8.07/ft2

$ 1,484,315 
 

   
Net Income $ 4,107,157  
   
Capitalization Rate:  Base Rate 
                      Tax Factor 
                      Total Rate 

   9.419% 
   1.881% 
   11.30% 

 

  trended down by 
10% & rounded up 

Assessed Value $36,346,521   $32,711,900
 
 

 Ms. Orchard acknowledged that the five-percent vacancy 

rate that the assessors used in their income-capitalization 

methodology was lower than the actual rate in District 10.  

She also conceded that the vacancy rate in Cambridge was 

steadily rising from January 1, 2003 to January 1, 2005.
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Ms. Orchard further testified that expenses, such as energy 

costs, were also increasing over this time period, perhaps 

by as much as two to three percent.   

Mr. Logue, appellants’ second and final witness, was 

first contacted in February 2006 by representatives of 

appellants to appraise the subject properties as of the 

relevant assessment dates.  He inspected the subject 

properties in May 2006 as well as on several 

other occasions.  He also familiarized himself with the 

Alewife area.  In the course of conducting his appraisal, 

Mr. Logue reviewed the subject properties’ historical 

financial statements and schematics, as well as market 

information relating to rents, trends, vacancies, 

deductions, and expenses, particularly with respect to the 

Alewife area.  In addition, he considered the two subject 

properties’ status as part of a three building master-

planned office complex within an established office, R&D 

and retail area.  Based on his analysis of this 

information, as well as the applicable zoning and other 

regulatory requirements, he determined that the highest and 

best use of the subject properties was their continued use 

as multi-tenanted office rental properties.  Mr. Logue’s 

descriptions of the subject properties, Cambridge, and the 

Alewife area were essentially uncontested.   
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Cambridge is a distinct office market in Eastern 

Massachusetts and, as of January 1, 2003, January 1, 2004, 

and January 1, 2005, it included between 14,000,000 and 

18,000,000 square feet of rentable office and lab space.  

Of this amount, approximately 2,000,000 to 3,000,000 square 

feet of space was located in the West Cambridge and Alewife 

area of the city.  According to NAI Hunneman Commercial 

Surveys, the citywide office and lab space vacancy 

rates for Cambridge were 17%, 18.5%, and 18% as of the 

first quarters of 2003, 2004, and 2005, respectively.  In 

contrast, the vacancy rates in the West Cambridge and 

Alewife area were substantially higher at 24% for the first 

quarter of 2003 and 24.7% for the first quarter of 2004, 

but equivalent at 18% for the last quarter of 2004.  

Similarly, Spaulding & Slye market surveys also reported 

higher vacancy rates of 33.2%, 27.5%, and 20.3% for the 

Alewife area in the winters of 2003, 2004, and 2005, 

respectively.  Mr. Logue observed that this trend indicated 

the volatility of and general decline in the Cambridge 

market since 2000 as well as the higher vacancy rates for 

the West Cambridge and Alewife sub-market. 

In addition, Mr. Logue found that office rents in 

Cambridge, and in the West Cambridge and Alewife area in
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particular, declined significantly from 2000 to the 

assessment dates at issue.  He determined that office rents 

in the Alewife area declined an average of 20% per year in 

calendar years 2002 and 2003 and approximately 5% in 

calendar year 2004.       

125 CPD and 150 CPD are located on Cambridge Park 

Drive in the Alewife section of West Cambridge 

approximately one-quarter mile west of Route 16 and the 

Alewife MBTA Red Line Station.  Route 16 is one of the 

most heavily traveled routes in Eastern Massachusetts.  It 

is an undivided four-lane road, which provides connections 

to Route 2 and Route 128/I-95, as well as local businesses 

in Cambridge, Arlington, and Belmont and the MBTA station.   

The Alewife area is located in the northwest section 

of Cambridge and is generally bordered by Route 2 on the 

north, Belmont to the west, Concord Avenue to the South and 

the Alewife Brook Parkway (Route 16) to the east.  The area 

is primarily composed of mixed office, retail and 

industrial uses.     

125 CPD, which is also known as “CambridgePark One,” 

consists of a 2.91-acre parcel improved with a six-story 

office building containing a total rentable area of
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183,920 square feet.7  An estimated 27% of the site is 

improved with the existing building and the remainder is 

used for driveways, surface parking, or landscaping.  

Double-width curb cuts on either side of the building 

provide access to the site, which has 300 feet of frontage 

along Cambridge Park Drive.  By virtue of an easement, 125 

CPD is entitled to use 287 parking spaces, which are 

located on a nearby property or properties, in addition to 

its 173 spaces on site.   

The building, which was built in 1984, has a 

reinforced poured concrete foundation with a steel frame.  

The exterior walls are made of aggregate pre-cast concrete 

panels.  The roof is flat and covered with a Carlisle 

SynTec membrane.  It has interior roof drains.  There are 

two separate entrances, which are located on the Cambridge 

Park Drive and the rear parking area sides of the building.  

The building also has two tailboard loading doors in the 

rear.   

                                                 
7 The assessors and Ms. Orchard’s income-capitalization methodology, 
which is summarized supra, uses 183,930 square feet, 10 square feet 
more than Mr. Logue’s determination, as 125 CPD’s total rentable area.  
The Board adopted the rentable area proposed by Mr. Logue because he 
had recently inspected the property on several occasions, and he relied 
on data provided by 125 CPD’s knowledgeable management team.  At any 
rate, the Board noted that the difference in rentable area was de 
minimis and would and did not affect its determination of 125 CPD’s 
rounded fair cash values for the fiscal years at issue.    
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The first floor of the building includes a main lobby, 

a 6,000-square-foot cafeteria and a number of office 

spaces.  The interior is equipped with three six-story 

atria with skylights.  The upper floors include a central 

corridor bordering the three atria and are partitioned into 

multi-tenant or single-tenant office spaces.  Each floor is 

accessible by interior stairways located at opposite ends 

of the building as well as three high-speed elevators 

adjacent to the central atrium.  There is also a stairway 

connecting the main lobby with the second floor.   

The floors are primarily carpeted.  There is, however, 

vinyl tile in the cafeteria and granite and brick in the 

lobby.  The walls are painted drywall with full height 

glass panels facing the interior core and atria.  The 

ceilings are suspended acoustical tile with incandescent or 

parabolic fluorescent fixtures.  There is one set of men’s 

and women’s washrooms on each floor, which are finished in 

ceramic tile and contain six standard fixtures each.  The 

building has adequate heating and cooling, electrical, and 

plumbing fixtures and appliances, as well as security and 

fire protection devices. 

Mr. Logue found that the building was structurally 

sound and in overall good condition.  The space on the 

fifth floor, which is currently occupied by Whole Foods, 
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was in unfinished shell condition until it was leased in 

May 2004.  The lobby was renovated in 2001 and the 

elevators were refitted with new cabs and mechanical 

systems in 2000.  A new roof was added in 2003.  Mr. Logue 

found that the parking lot surfaces were in only fair to 

average condition.  He also noted that the design of the 

building results in higher maintenance costs and possibly 

lower rents.        

150 CPD, which is also known as “CambridgePark Two,” 

consists of a 3.5-acre parcel improved with a ten-story 

office building containing a total rentable area of 252,180 

square feet.8  The site has 477.55 feet of frontage along 

Cambridge Park Drive.  Approximately 15% of the parcel is 

improved with the existing building, and the remainder is 

used for driveways, surface parking, or landscaping.  One 

double-width curb cut located immediately west of the 

building provides access to the site from Cambridge Park 

Drive.  150 CPD is entitled to use 630 parking spaces 

located both on site and, by virtue of an easement, on 

adjacent land. 

                                                 
8 The assessors and Ms. Orchard’s income-capitalization methodology, 
supra, uses 248,150 square feet, 4,030 square feet less than 
Mr. Logue’s determination, as 150 CPD’s total rentable space.  The 
Board adopted the higher rentable area proposed by Mr. Logue because he 
had recently inspected the property on several occasions, and he relied 
on data provided by 150 CPD’s knowledgeable management team.     
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The building was built in 1986 and is similar to 125 

CPD in construction.  The first floor includes a three-

story main lobby, which is glass enclosed on one side with 

extensive plantings, a pool with a water fountain, and a 

spiral staircase leading to the third floor.  The main 

floor is partitioned into a number of perimeter offices and 

interior cubicles occupied by tenants.  It also includes a 

fitness center, conference center, lobby shop, and a 

management and marketing office.  The leased upper floors 

are occupied by either single or multiple tenants and 

include a mix of private offices and cubicles.  The 

fourth floor and part of the ninth floor are unfinished 

shell space.  Each floor is accessible by interior 

stairways located in the north and south sections of the 

building, as well as four high-speed elevators.  With some 

exceptions, the interior finishes and mechanical and 

electrical systems are similar to those already described 

for 125 CPD.  There are, however, two sets of men’s and 

women’s washrooms on each floor.    

Mr. Logue rated the building in overall average 

condition for a building of its age.  The original 

mechanical and electrical systems have been periodically 

maintained.  The roof is also the original one.  The façade 

and window systems are prone to leaking during rain storms, 
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and Mr. Logue reported that they will require a significant 

capital investment to repair.  Improvements to the building 

prior to January 1, 2005 were limited to lobby renovations 

completed in 2000 and an energy management system installed 

in 1998.  The four elevators have been regularly maintained 

but include the original cabs and mechanical systems.  The 

entire fourth floor has been unfinished shell space since 

2003, and 4,800 square foot on the ninth floor has been in 

shell condition since 2004.  Mr. Logue considered the 

building appropriate for either multi-tenant occupancy or 

full-floor occupancy by a single tenant.   

 Mr. Logue reported that the present owners acquired 

the subject properties on December 14, 2001 for the 

allocated prices of $40,805,240 for 125 CPD and $55,887,440 

for 150 CPD.  The owners purchased the subject properties 

as part of a multi-parcel acquisition, which also included 

the vacant parking lots at 180 and 180R Cambridge Park 

Drive.  The total purchase price for these four parcels was 

$98,000,000.   

 In estimating the value of the subject properties, 

Mr. Logue considered the three traditional valuation 

approaches.  He excluded the cost approach because of the 

difficulty in quantifying both the external obsolescence 

and the accrued physical deterioration for the subject 
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properties.  He eschewed the sales-comparison approach and 

disregarded the sale of the subject properties in 2001 

because of the difficulty in adjusting for leased-fee 

interests in a declining market.  He relied on an income-

capitalization technique because of the income-producing 

nature of the subject properties and the availability of 

actual and market data. 

  In applying an income-capitalization approach to 

estimate the value of the subject properties, Mr. Logue 

investigated the actual rents and expenses reported for 

the subject properties for calendar years 2002 through 

2005, as well as rents and expenses for, what he considered 

to be, comparable competing office space, which was located 

in the immediate market area of the subject properties.  He 

also relied on additional information obtained from the 

subject properties’ management team, as well as data 

obtained from his conversations with others in his office 

familiar with the Alewife and West Cambridge market area 

and mortgage and equity requirements, plus authoritative 

industry publications, including, most importantly, Korpacz 

reports, which summarize capitalization rates for certain 

quarters in 2002, 2003, and 2004. 

 Based on the information obtained from these 

investigations and his analyses of that data, Mr. Logue 
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determined that the office rents in the Alewife and West 

Cambridge market decreased at about 20% per year in 2002 

and 2003 and approximately 5% during 2004.  He reported 

that the sum of these annual rent declines amounted to a 

total decrease of approximately 40% from the beginning of 

2002 through the end of 2004.  After adjusting both the 

actual and his comparable rents for time and, where 

appropriate, for several other factors, including, among 

other things, a five-year lease term, a $15.00-per-square-

foot tenant-improvement allowance, periods of free 

rent, and utility-payment responsibilities, Mr. Logue 

concluded that the actual rents supported a market rent 

estimate of $31.00 as of January 1, 2003, while his 

comparable properties suggested a range for market rents of 

$25.00 to $36.00.  On this basis and assuming that his rent 

estimate was net of tenant electricity and included a 

$15.00-per-square-foot tenant-improvement allowance, 

Mr. Logue selected “realistic market rent[s]” of $31.00, 

$25.50, and $24.25 for both 125 CPD and 150 CPD, as of 

January 1, 2003, 2004, and 2005, respectively. 

 For 150 CPD, Mr. Logue added a second element of 

income, which he attributed to rents received for two 

wireless locations on the roof of the building.  The actual 

leases to Cingular Interactive and Cingular Wireless were 
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for $702.00 and $3,000 per month, respectively.  Mr. Logue 

applied the income received from them, apparently 

considering them reflective of the market, to his total 

potential gross income for 150 CPD for the fiscal years at 

issue.    

 For his vacancy and rent loss, Mr. Logue considered 

the actual experience at the subject properties and at 

similar properties in the Alewife and West Cambridge area.  

He noted that the actual rates at 125 CPD were 33.7%, 

33.7%, and 20%, as of January 1, 2003, 2004, and 2005.  

The actual rates at 150 CPD were more volatile; they were 

7%, 50%, and 50%, as of January 1, 2003, 2004, and 2005, 

respectively.  His research indicated that the Alewife and 

West Cambridge vacancy rates fluctuated between 20% and 30% 

during the periods at issue before improving to about 16% 

in mid-2005.  Based on this data and his observations that 

the subject properties are part of the same master-planned 

office park and are impacted by the same market conditions, 

Mr. Logue concluded that 15% represented the most 

“realistic average stabilized vacancy and rent loss” for 

him to use in his income-capitalization approach for the 

subject properties for fiscal years 2004, 2005, and 2006.   

 For his operating expenses, Mr. Logue included: 

insurance, cleaning, waste removal, maintenance, and 
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security costs; water and sewer charges; electricity9 and 

other utility expenses; general and administrative costs; 

as well as management fees.  The actual expenses for 125 

CPD declined from a high of $6.97 per square foot in 

calendar year 2001 to $5.50 per square foot in calendar 

year 2003 before increasing to $6.90 per square foot in 

2005.  The actual expenses for 150 CPD followed a 

similar trend to the ones for 125 CPD.  The expenses at 150 

CPD declined from a high of $7.65 per square foot in 2001 

to a low of $5.36 per square foot in 2004 and then 

increased to $5.91 per square foot in 2005.  Mr. Logue 

attributed these irregular expense patterns to fluctuating 

utility, maintenance, and security costs, as well as wide 

variations in the subject properties’ occupancy.  He also 

examined operating expenses for other competing office 

properties.  On this basis, Mr. Logue projected, what he 

considered to be, realistic annual market expenses assuming 

professional management.  Accordingly, and recognizing 

that, for the subject properties, expenses are lower when 

the building vacancy is higher, and assuming a 15% 

stabilized vacancy rate, Mr. Logue concluded that operating 

expenses for both of the subject properties should be $6.75 

                                                 
9 Consistent with a rent, which is net of tenant electricity, this cost 
is also net of tenant electricity for lights and plugs.   
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per square foot for fiscal year 2004 and $7.00 per square 

foot for fiscal years 2005 and 2006.   

 Because of the subject properties’ similarities, 

including the assumptions common to each regarding lease 

terms, tenant rollover probability, and tenant improvement 

allowance included in the estimated rent, Mr. Logue 

estimated 125 CPD’s and 150 CPD’s brokerage commissions and 

annualized tenant improvement allowances at $0.60 per 

square foot and $1.75 per square foot, respectively, for 

all three fiscal years at issue.  He based his 

brokerage commission deduction on actual commissions paid 

for tenants in the subject properties between 2002 and 

2005, which averaged about $1.25 per square foot per year 

under five-year leases.  He determined that the actual 

commissions fell within the range for these costs in the 

market.  Assuming a 50% tenant rollover probability in the 

future, Mr. Logue selected $0.60 per square foot as a 

realistic annualized amount for brokerage commissions.  

Mr. Logue calculated his annual tenant improvement 

allowance by again assuming five-year leases with a 50% 

tenant rollover and market rents that incorporated $15.00 

per square foot tenant allowances.  These assumptions 

resulted in an annualized amount of $1.75 per square foot 

for tenant improvements.     
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For 125 CPD, Mr. Logue calculated a replacement 

reserve of $45,980 for all three fiscal years at issue.  

Considering the age and good condition of the building, he 

concluded that $0.25 per square foot of rentable area was a 

realistic estimate.  For 150 CPD, Mr. Logue calculated a 

replacement reserve of $126,090 for all three fiscal years 

at issue.  In recommending this higher amount, Mr. Logue 

considered 150 CPD’s inferior condition compared to 125 CPD 

as well as 150 CPD’s greater need for capital 

improvements. For these reasons, he concluded that $0.50 

per square foot of rentable area was a realistic estimate 

for 150 CPD. 

 In his income-capitalization methodology, Mr. Logue 

used the same capitalization rates for the subject 

properties.  He developed his rates using both a mortgage-

equity analysis and capitalization rates reported in 

relevant Korpacz reports.  Mr. Logue testified that he also 

reviewed certain sales to get a rough range of potential 

capitalization rates.  In developing his capitalization 

rate using the mortgage-equity technique, Mr. Logue 

reported that he referred to surveys of prevailing mortgage 

interest rates, loan-to-value ratios, and amortization 

periods, including Fantini & Gorga Master Money Matrix 

Publications.  Relying on this data, he assumed a 65% first 
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mortgage amortized over 20 years at a rate of 6.5%.  He 

estimated the holding period at 10 years and projected an 

equity yield rate of 15%.  He also forecast the subject 

properties’ future value as being 20% higher, ten years 

after the valuation date.  These assumptions resulted in an 

overall capitalization rate of 9%, before the addition of a 

tax factor.   

In addition, Mr. Logue observed that the institutional 

rates for the Boston area in the Korpacz reports for the 

third and fourth quarters of 2002 ranged from 8.00% to 

11.25% and 7.50% to 11.25%, respectively.  Considering the 

condition of the subject properties, their location in a 

master-planned office park situated in a sub-market with 

lower occupancy and rents than larger more established sub-

markets in Cambridge, Mr. Logue concluded that a realistic 

overall capitalization rate, before the addition of a tax 

factor, for the subject properties was near the mid-point 

of the ranges in the Korpacz reports.  Based on his review 

of the data produced by both of these techniques and 

considering the downward trend of capitalization rates 

reported in the Korpacz reports from the third quarter of 

2002 to the fourth quarter of 2004, Mr. Logue recommended 

overall capitalization rates, before the addition of tax 

factors, for the subject properties of 9.0% for fiscal year 
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2004 and 8.5% for fiscal years 2005 and 2006.  After adding 

in the relevant tax factors, Mr. Logue’s total overall 

capitalization rates were 10.908% for fiscal year 2004, 

10.328% for fiscal year 2005, and 10.286% for fiscal year 

2006.   

To estimate the values of the subject properties for 

fiscal years 2004, 2005, and 2006, Mr. Logue then divided 

his net operating incomes by his total overall 

capitalization rates.  For 125 CPD, he estimated its 

rounded values at $28,700,000 for fiscal year 2004, 

$21,500,000 for fiscal year 2005, and $19,700,000 for 

fiscal year 2006.  For 150 CPD, Mr. Logue estimated its 

rounded values at $39,100,000 for fiscal year 2004, 

29,200,000 for fiscal year 2005, and $26,800,000 for fiscal 

year 2006.  Summaries of Mr. Logue’s income-capitalization 

methodologies are contained in the following two tables.10  

 

 

 

 

 

                                                 
 
 
10 The Board reproduces here the figures in Mr. Logue’s pro formas, 
which contain several small computational errors. The Board found that 
these errors were negligible and would not affect his recommended 
values.   
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125 CPD 

  FY 2004
$ 

 FY 2005 
$ 

 FY 2006
$ 

Potential Gross Rent       
  Office 183,920 ft2 @ $31.00 5,701,520 @ $25.50 4,689,960 @ $24.25 4,460,060 
Tot. Pot. Gross Rent  5,701,520 4,689,960  4,460,060
       
Vac. & Coll. Loss 15%  855,228 15%  703,494 15%  669,009
       
Eff. Gross Income  4,846,292 3,986,466  3,791,051
       
Expenses       
  Operating Exp.  @ $6.75 1,241,460 @ $7.00 1,287,440 @ $7.00 1,287,440 
  Brokerage Comm. @ $0.60   110,352 @ $0.60   110,352 @ $0.60   110,352 
  Reserve for Replace @ $0.25    45,980 @ $0.25    45,980 @ $0.25    45,980 
  Tenant Improvements @ $1.75   321,860 @ $1.75   321,860 @ $1.75   321,860 
Total Exp./Deductions @ $9.35 1,719,652 @ $9.60 1,765,632 @ $9.60 1,765,632
       
Net Operating Income  3,126,640 2,220,834  2,025,419
       
Capitalization Rate       
  Overall Cap. Rate 9.000%  8.500%  8.500%  
  Tax Factor 1.908%  1.828%  1.786%  
  Total Cap. Rate 10.908% 10.328% 10.286% 
       
Indicated Value  28,663,733 21,503,040  19,691,027
   
Rounded Value  28,700,000 21,500,000  19,700,000

 
 

150 CPD 
 

  FY 2004
$ 

 FY 2005 
$ 

 FY 2006
$ 

Potential Gross Rent       
  Office 252,180 ft2

  Roof Wireless/mo. 
@ $31.00 
@ $3,702 

7,817,580 
   44,424 

@ $25.50 
@ $3,702 

6,430,590 
   44,424 

@ $24.25 
@ $3,702 

6,115,365 
   44,424 

Tot. Pot. Gross Rent  7,862,004 6,475,014  6,159,789
       
Vac. & Coll. Loss 15% 1,179,301 15%  971,252 15%  923,968
       
Eff. Gross Income  6,682,703 5,503,762  5,235,821
       
Expenses       
  Operating Exp.  @ $6.75 1,702,215 @ $7.00 1,765,260 @ $7.00 1,765,260 
  Brokerage Comm. @ $0.60   151,308 @ $0.60   151,308 @ $0.60   151,308 
  Reserve for Replace @ $0.50   126,090 @ $0.50   126,090 @ $0.50   126,090 
  Tenant Improvements @ $1.75   441,315 @ $1.75   441,315 @ $1.75   441,315 
Total Exp./Deductions @ $9.60 2,420,928 @ $9.85 2,483,973 @ $9.85 2,483,973
       
Net Operating Income  4,261,775 3,019,789  2,751,848
       
Capitalization Rate       
  Overall Cap. Rate 9.000%  8.500%  8.500%  
  Tax Factor 1.908%  1.828%  1.786%  
  Total Cap. Rate 10.908% 10.328% 10.286% 
       
Indicated Value  39,070,182 29,238,855  26,753,331
   
Rounded Value  39,100,000 29,200,000  26,800,000
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 During cross-examination, Mr. Logue acknowledged that 

Spaulding & Slye reported some additional parking income on 

the subject properties’ financial statements for at least 

some of the fiscal years at issue.  Mr. Logue testified 

that he did not break out this income in his income-

capitalization methodology because tenant parking was 

already included in his rent analysis and most, if not all, 

of the parking spaces, which generated additional income, 

were not located on the subject properties, but rather on 

adjoining properties.   Mr. Logue also conceded that, in 

his income-capitalization methodology, his capitalization 

rates were applied to a net operating income that 

included deductions for reserves for replacement, 

tenant  improvements, and brokerage commissions.  The 

capitalization rates reported to and compiled in the 

Korpacz reports, upon which he relied in determining his 

rates, however, were rates that were derived from a net 

operating income before deductions for reserves, tenant 

improvements, and leasing commissions.  Mr. Logue further 

testified that the capitalization rates contained in the 

Korpacz reports were likely based on leased-fee sales, but 

he considered this factor in selecting his fee-simple 

capitalization rate.   
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In addition, Mr. Logue admitted that he did not rely 

on the 2001 sale of the subject properties or the 2004 sale 

of 100 Cambridge Park Drive in appraising the value of the 

subject properties for the fiscal years at issue primarily 

because these sales were of leased-fee interests and, 

furthermore, the sale that included the two subject 

properties involved the sale of a total of four properties, 

for which the individual sale prices were allocated by 

some unknown means.11  Lastly, with respect to tenant 

improvements, Mr. Logue admitted that many of the leases, 

upon which he relied in estimating market rents for the 

subject properties, contained tenant improvement allowances 

below his assumption of $15.00 for a five-year lease term.   

The assessors subpoenaed John Kane, a vice-president 

with Spaulding & Slye and the person responsible for the 

management of the subject properties, to testify as their 

sole witness in their case-in-chief.  He confirmed that the 

subject properties were “ultimately owned by JP Morgan 

Investments,” and, in response to a subpoena ducus tecum, 

he provided the assessors with various financial and 

                                                 
11 The assessors attempted to introduce into evidence, during their 
cross-examination of Mr. Logue, the 2001 sale of the subject 
properties.  While leaving the door open for the assessors to introduce 
the sale into evidence through one of their witnesses, the Board 
excluded it here because it was a leased-fee sale, involved multiple 
properties not at issue in these appeals, and was not relied on by a 
valuation expert or even the assessors’ commercial review appraiser.     
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operating documents related to the subject properties, 

which the assessors then introduced into evidence.  In 

addition, Mr. Kane testified about expenses and income 

generated from tenant parking on the lots adjacent to the 

subject properties.  According to his testimony, 

2.5 parking spaces were provided, for no additional cost, 

to the tenants of the subject properties for every 1,000 

square feet that they rented.  Tenants could rent 

additional parking spaces at the adjacent lots for $50 to 

$100 per month.  Some of the financial documents related to 

the subject properties showed some additional revenue 

derived from parking.  Mr. Kane also testified that the 

subject properties as well as the property located at 100 

Cambridge Park Drive shared any expenses related to parking 

on the two adjacent lots.   

Based on foregoing evidence and reasonable inferences 

drawn therefrom, the Board found that the subject 

properties were overvalued for fiscal years 2004, 2005, and 

2006.  In making this ultimate finding, the Board relied on 

its subsidiary findings that, under the circumstances, the 

most appropriate technique to use to value the subject 

properties was an income-capitalization approach.  The 

Board further found that, for the most part, the rents, 

vacancy and credit loss, expenses, and other deductions 
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proposed by Mr. Logue for the subject properties for the 

fiscal years at issue were supported by market data and 

were credible and reasonable under the circumstances.  The 

Board found, however, that Mr. Logue’s assumption of $15.00 

per square foot for tenant improvements was excessive, 

based on its analysis of the rental and tenant improvement 

information in evidence.  Accordingly, the Board reduced 

that assumption to $13.00 per square foot.  Using its 

tenant improvement assumption along with Mr. Logue’s 

approach for estimating an annual tenant improvement 

allowance, the Board reduced Mr. Logue’s suggested 

annualized amount for tenant improvements from $1.75 per 

square foot to $1.50 per square foot for both of the 

subject properties for the fiscal years at issue.  

The Board did not include in its market-based income 

and expenses the actual income and expenses related to 

parking on the two adjoining lots.  The revenue and expense 

figures adopted by the Board were based on market data and 

the assumption that market leases included 2.5 parking 

spaces for every 1,000 square feet of space rented.  Any 

income from the rental of additional parking spaces was 

most likely related to the two adjacent parking lots, which 

are not at issue in these appeals, and accordingly, were 

not included in the Board’s analysis of the subject 
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properties here.  To the extent that expenses for the 

additional parking were included in the financial 

statements relating to the subject properties, the Board 

found that its use and adoption of market expenses in its 

income-capitalization methodology obviates the need for any 

adjustment in this regard.     

The Board further found that while Mr. Logue’s overall 

capitalization rates of 9.00%, 8.50%, and 8.50%, before 

adding the tax factor, for fiscal years 2004, 2005, and 

2006, respectively, were conservative in most respects, 

they were nonetheless “loaded.”  In developing his rates, 

Mr. Logue did not adequately consider and adjust for his 

income-capitalization methodology’s allowances and 

deductions for reserves for replacement, tenant 

improvements, and brokerage commissions where the 

capitalization rates reported in the Korpacz reports, upon 

which he relied to a significant extent, were based on a 

methodology that included these expenses in the 

capitalization rate but did not deduct for these costs.  In 

other words, Mr. Logue’s net operating income included more 

deduction categories and was relatively lower than the net 

operating incomes used by those submitting capitalization 

rates to the Korpacz reports.  In theory, then, Mr. Logue 

should have either reduced his capitalization rate or 
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eliminated his deductions for tenant improvements, 

replacement reserves, and brokerage commissions; using both 

the Korpacz-based capitalization rate here and deductions 

for tenant improvements, replacement reserves, and 

brokerage commissions resulted in a double-counting of 

these expenses.  Accordingly, the Board found that       

Mr. Logue’s capitalization rates did not appropriately 

reflect this discrepancy and therefore, when applied, 

understated the subject properties’ values.   

“Although appraisers may disagree on the 

appropriateness of deducting [reserves,] leasing 

commissions and [tenant improvement] expenditures from a 

reconstructed operating statement, doing so should not 

affect the value conclusion as long as the appropriate 

capitalization rates are used.”  K. Sean Cooney, The Proper 

Treatment of Leasing Commissions and Tenant Improvements, 

THE APPRAISAL JOURNAL (October 1998) 428, 430. “A 

capitalization rate derived from a comparable sale property 

is valid only if it is applied to the subject property on 

the same basis.”  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 

(12th ed. 2001) 520.  “Consequently, a rate derived from a 

sale with an expense estimate that does not provide for 

[certain allowances and/or deductions] should not be 

applied to an income estimate for a subject property that 
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includes such [allowances and/or deductions] without an 

adjustment that reflects the difference.”  Ibid.  

Accordingly, the Board reduced Mr. Logue’s overall 

capitalization rates, before adding the tax factor, to 

8.50% for fiscal year 2004 and 8.00% for fiscal years 2005 

and 2006 to reflect this difference.    

With respect to the assessors’ and Ms. Orchard’s 

income-capitalization methodology, the Board found that it 

significantly overstated the subject properties’ effective 

gross income by first overstating market rents and then 

understating the appropriate market vacancy and credit loss 

percentage.  The assessors and Ms. Orchard relied on rents 

that were not adjusted to reflect time, as well as other, 

differences with the subject properties, and the assessors 

and Ms. Orchard also used a vacancy and credit loss 

percentage that was not based on relevant market data.  

Their vacancy and credit loss percentage was simply a 

citywide rate applied to all such properties regardless of 

their location or sub-market within the city.  The Board 

found that neither their market rents nor their vacancy and 

credit loss percentage was credible.  In addition, the 

Board found that the expenses and deductions that the 

assessors and Ms. Orchard used did not properly track the 

relevant market trends and failed to include allowances or 
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deductions for reserves for replacement, tenant 

improvements, and brokerage commissions.  Consequently, the 

Board found that the assessors and Ms. Orchard’s net income 

figures were excessive and unreliable.  

Furthermore, the Board found that the assessors and 

Ms. Orchard failed to substantiate their recommended 

overall capitalization rates.  They did not submit or 

provide the Board with any data, information, or reports 

supporting their selected rates.  Rather, it appeared that 

they more likely backed into them.  For these reasons, the 

Board gave little weight to their analyses.         

Summaries of the Board’s income-capitalization 

methodologies are contained in the following two tables: 
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125 CPD 

  FY 2004
$ 

 FY 2005 
$ 

 FY 2006
$ 

Potential Gross Rent       
  Office 183,920 ft2 @ $31.00 5,701,520 @ $25.50 4,689,960 @ $24.25 4,460,060 
Tot. Pot. Gross Rent  5,701,520 4,689,960  4,460,060
       
Vac. & Coll. Loss 15%  855,228 15%  703,494 15%  669,009
       
Eff. Gross Income  4,846,292 3,986,466  3,791,051
       
Expenses       
  Operating Exp.  @ $6.75 1,241,460 @ $7.00 1,287,440 @ $7.00 1,287,440 
  Brokerage Comm. @ $0.60   110,352 @ $0.60   110,352 @ $0.60   110,352 
  Reserve for Replace @ $0.25    45,980 @ $0.25    45,980 @ $0.25    45,980 
  Tenant Improvements @ $1.50   275,880 @ $1.50   275,880 @ $1.50   275,880 
Total Exp./Deductions @ $9.10 1,673,672 @ $9.35 1,719,652 @ $9.35 1,719,652
       
Net Operating Income  3,172,620 2,266,814  2,071,399
       
Capitalization Rate       
  Overall Cap. Rate 8.500%  8.000%  8.000%  
  Tax Factor 1.908%  1.828%  1.786%  
  Total Cap. Rate 10.408% 9.828% 9.786% 
       
Indicated Value  30,482,513 23,064,855  21,166,963
   
Rounded Value  30,500,000 23,100,000  21,200,000

 
 

150 CPD 
 

  FY 2004
$ 

 FY 2005 
$ 

 FY 2006
$ 

Potential Gross Rent       
  Office 252,180 ft2

  Roof Wireless 
@ $31.00 
@ $3,702 

7,817,580 
   44,424 

@ $25.50 
@ $3,702 

6,430,590 
   44,424 

@ $24.25 6,115,365 
   44,424 

Tot. Pot. Gross Rent  7,862,004 6,475,014  6,159,789
       
Vac. & Coll. Loss 15% 1,179,301 15%  971,252 15%  923,968
       
Eff. Gross Income  6,682,703 5,503,762  5,235,821
       
Expenses       
  Operating Exp.  @ $6.75 1,702,215 @ $7.00 1,765,260 @ $7.00 1,765,260 
  Brokerage Comm. @ $0.60   151,308 @ $0.60   151,308 @ $0.60   151,308 
  Reserve for Replace @ $0.50   126,090 @ $0.50   126,090 @ $0.50   126,090 
  Tenant Improvements @ $1.50   378,270 @ $1.50   378,270 @ $1.50   378,270 
Total Exp./Deductions @ $9.35 2,357,883 @ $9.60 2,420,928 @ $9.60 2,420,928
       
Net Operating Income  4,324,820 3,082,834  2,814,893
       
Capitalization Rate       
  Overall Cap. Rate 8.500%  8.000%  8.000%  
  Tax Factor 1.908%  1.828%  1.786%  
  Total Cap. Rate 10.408% 9.828% 9.786% 
       
Indicated Value  41,552.843 31,367,867  28,764,490
   
Rounded Value  41,600,000 31,400,000  28,800,000
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 On this basis, the Board found that the subject 

properties were overvalued for fiscal years 2003, 2004, and 

2005 and, therefore, decided these appeals for appellants.  

A summary of the Board’s abatement calculations for 125 CPD 

and 150 CPD are contained in the following two tables.  

125 CPD 

 FY 2004 FY 2005 FY 2006
    
Assessed Value $32,711,900 $29,165,900 $28,208,700 
Board’s Fair Cash Value $30,500,000 $23,100,000 $21,200,000 
Overvaluation $ 2,211,900 $ 6,065,900 $ 7,008,700 
Tax Rate/$1,000 $19.08 $18.28 $17.86 
Abatement $42,203.05 $110,884.65 $125,175.38

 
 

150 CPD 
 

 FY 2004 FY 2005 FY 2006
    
Assessed Value $49,489,500 $39,349,300 $35,704,300 
Board’s Fair Cash Value $41,600,000 $31,400,000 $28,800,000 
Overvaluation $ 7,889,500 $ 7,949,300 $ 6,904,300 
Tax Rate/$1,000 $19.08 $18.28 $17.86 
Abatement $150,531.66 $145,313.20 $123,310.79

 

 

OPINION 

The assessors are required to assess real estate at 

its fair cash value. G.L. c. 59, § 38.  Fair cash value is 

defined as the price on which a willing seller and a 

willing buyer will agree if both of them are fully informed 

and under no compulsion.  Boston Gas Co. v. Assessors of 

Boston, 334 Mass. 549, 566 (1956).   
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In determining fair cash value, all uses to which the 

property was or could reasonably be adapted on the relevant 

assessment dates should be considered.  Irving Saunders 

Trust v. Assessors of Boston, 26 Mass. App. Ct. 838, 843 

(1989).  The goal is to ascertain the maximum value of the 

property for any legitimate and reasonable use.  Id.  If 

the property is particularly well-suited for a certain use 

that is not prohibited, then that use may be reflected in 

an estimate of its fair market value.  Colonial Acres, Inc. 

v. North Reading, 3 Mass. App. Ct. 384, 386 (1975).  “In 

determining the property’s highest and best use, 

consideration should be given to the purpose for which the 

property is adapted.”  Peterson v. Assessors of Boston, 

Mass. ATB Findings of Fact and Reports 2002-573, 617 

(citing THE APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE (12th 

ed., 2001) 315-316), aff’d, 62 Mass. App. Ct. 428 (2004).   

On this basis, the Board ruled that the highest and best 

use of the subject properties for the fiscal years at issue 

in these appeals was their existing use as multi-tenanted 

office rental properties.  In making this ruling, the Board 

considered, among other factors, the subject properties’ 

rental histories, locations, and layouts, as well as the 

predominant uses in the area.  Appellants’ real estate 

valuation expert and the assessors’ commercial review 
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appraiser found the same highest and best use for the 

subject properties as the Board did.             

Generally, real estate valuation experts, the 

Massachusetts courts, and this Board rely upon three 

approaches to determine the fair cash value of property: 

income capitalization, sales comparison, and cost 

reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).  “The [B]oard is not 

required to adopt any particular method of valuation.”  

Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 Mass. 

447, 449 (1986).  In these appeals, the Board ruled that 

neither sales-comparison nor cost approaches were 

appropriate under the circumstances.  Appellants’ real 

estate valuation expert and the assessors’ commercial 

review appraiser agreed.  The Board, like appellants’ real 

estate valuation expert and the assessors’ commercial 

review appraiser, found that there were not enough market 

sales of reasonably comparable properties to meaningfully 

estimate the value of the subject property using a sales-

comparison technique.  The 2001 sale of the subject 

properties was a leased-fee sale that included two other 

properties.  The sale prices for each of the four 

properties were allocated from a single sale price.  There 

was minimal evidence regarding leased-fee to fee-simple 
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adjustments.  Neither appellant’s real estate valuation 

expert nor the assessors’ commercial review appraiser 

relied on a comparable-sales approach or the 2001 sale of 

the subject properties, and they, accordingly, did not 

offer any information regarding possible time adjustments 

or the allocations.  Moreover, the assessors did not call 

an independent real estate valuation expert or offer any 

evidence from such a witness who relied on the 2001 leased-

fee multiple property sale to estimate the value of the 

subject properties for the fiscal years at issue.  Under 

the circumstances, the Board found and ruled that it was 

not appropriate to use a comparable-sales approach or rely 

on the 2001 sale in these appeals.  See Foxboro Associates 

v. Assessors of Foxborough, 385 Mass. 679, 682-83 (1982) 

(recognizing that the sale price recited in a subject 

property’s deed is not conclusive evidence of fair cash 

value, and the Board may be justified in disregarding it).     

Furthermore, the Board ruled that “[t]he introduction 

of evidence concerning the value based on [cost] 

computations has been limited to special situations in 

which data cannot be reliably computed under the other two 

methods.”  Correia, 375 Mass. at 362.  The Board found here 

that no such “special situations” existed, and, even if 

they did, there was no evidence on which to base a value 
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using a cost approach.  In addition, the Board found that 

the extent and degree of depreciation and obsolescence in 

the subject buildings would be difficult to determine.  

Accordingly, the Board ruled that this method of valuation 

also was not an appropriate technique to use for valuing 

the subject properties for the fiscal years at issue in 

these appeals.   

The use of the income-capitalization approach is 

appropriate when reliable market data are not available.  

Assessors of Weymouth v. Tammy Brook Co., 368 Mass. 810, 

811 (1975); Assessors of Lynnfield v. New England Oyster 

House, 362 Mass. 696, 701-702 (1972); Assessors of Quincy 

v. Boston Consolidated Gas Co., 309 Mass. 60, 67 (1941).  

It is also an appropriate technique to use for valuing 

income-producing property.  Id. at 64-65.  In these 

appeals, the Board relied exclusively on the value 

determined from the income-capitalization approach because 

the other methods were not appropriate, and the approach 

that the Board used was equivalent to the ones that 

appellants’ real estate valuation expert and the assessors’ 

commercial review appraiser used.   

The income stream used in the income-capitalization 

method must reflect the property’s earning capacity or 

economic rental value.  Pepsi-Cola Bottling Co., 397 Mass. 
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at 451.  Imputing rental income to the subject property 

based on fair market rentals from comparable properties is 

evidence of value if, once adjusted, they are indicative of 

the subject property’s earning capacity.  See Correia v. 

New Bedford Redevelopment Auth., 5 Mass. App. Ct. 289, 293-

94 (1977), rev’d on other grounds, 375 Mass. 360 (1978); 

Library Services, Inc. v. Malden Redevelopment Auth., 

9 Mass. App. Ct. 877, 879 (1980)(rescript).  Actual rents 

from the subject property are also probative in this regard 

if they reflect the subject’s true earning capacity.   

Pepsi Cola Bottling Co., 397 Mass. at 451; Irving Saunders 

Trust, 26 Mass. App. Ct. at 842.  After accounting for 

vacancy and rent losses, which also must be market based, 

see Olympia & York State Street Co. v. Assessors of Boston, 

428 Mass. 236, 239, 241-42 (1998), the net operating income 

is obtained by deducting the landlord’s appropriate 

expenses.  General Electric Co. v. Assessors of Lynn,    

393 Mass. 591, 610 (1984).  The expenses should also 

reflect the market.  Id.; see Olympia & York State Street 

Co., 428 Mass. at 239, 243. 

The Board’s selections of the subject properties’ 

market rents and rentable space for the fiscal years at 

issue were, for the most part, consistent with those 

suggested by appellants’ real estate valuation expert and 
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were supported by the evidence.  The Board found and ruled 

that parking revenue reported on some of appellants’ 

financial statements was related to the two adjoining lots 

that were not the subject of these appeals, and, therefore, 

should not be included here.  The Board also found and 

ruled that the 2.5-parking-space allotment per 1,000 square 

feet of leased space was subsumed in the tenants’ market 

rent for the subject properties.  The Board’s vacancy and 

credit loss rates were based on the rates selected by 

appellants’ real estate valuation expert and his testimony 

and information contained in his appraisal report 

concerning the relevant market, as well as the subject 

properties’ actual experience on or near the relevant 

assessment dates.   

The Board’s market expense deductions were also based 

on appellants’ real estate valuation expert’s testimony and 

information contained in his appraisal report regarding the 

relevant market and his conclusions in this regard.  The 

Board further considered the subject properties’ actual and 

stabilized expenses.  Because the Board adopted market, as 

opposed to actual, expenses here, any actual expenses 

related to parking on the two adjoining lots, which were 

not subject to these appeals, were not included in the 

Board’s methodology.   
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In addition, with relatively minor exceptions, the 

Board adopted appellants’ real estate valuation expert’s 

recommended costs for tenant improvements, leasing 

commissions, and reserves for replacement of short-lived 

capital items, which are proper items to consider and 

deduct from effective gross income in an income-

capitalization methodology.  See, e.g., Olympia & York 

State Street Co., 428 Mass. at 243; OCP Limited Partnership 

v. Assessors of Framingham, Mass. ATB Findings of Fact and 

Reports 2005-115, 129; Peterson, Mass. ATB Findings of Fact 

and Reports at 2002-623.  The Board found, however, that, 

based on the evidence regarding market rents and tenant 

improvements, the $15.00 tenant improvement allowance 

recommended by appellants’ real estate valuation expert 

should instead be $13.00.  This $13.00 amount resulted in a 

reduction in the annualized tenant improvement deduction 

from $1.75 per square foot to $1.50 per square foot.  The 

Board found and ruled that appellants’ real estate 

valuation expert’s income, expense, deduction, and reserve 

figures for the subject properties for the fiscal years at 

issue were otherwise reasonable and appropriate for the 

Board’s utilization in its income-capitalization 

methodology. 
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The capitalization rate selected should consider the 

return necessary to attract investment capital.  

Taunton Redevelopment Assoc. v. Assessors of Taunton, 

393 Mass. 293, 295 (1984).  The “tax factor” is a 

percentage added to the capitalization rate “to reflect the 

tax which will be payable on the assessed valuation 

produced by the [capitalization] formula.”  Assessors of 

Lynn v. Shop-Lease Co., 364 Mass. 569, 573 (1974).  It is 

appropriate to add a tax factor to the capitalization rate 

in most multiple tenancy scenarios because the landlord is 

assumed to be responsible for paying the real estate taxes.  

General Electric Co., 393 Mass. at 610.   

Relying partially on these principles, the Board 

selected capitalization rates of 8.50% plus a tax factor 

and 8.00% plus a tax factor for fiscal year 2004 and fiscal 

years 2005 and 2006, respectively.  These rates closely 

approximate those recommended by appellants’ real estate 

valuation expert and, in the Board’s view, appropriately 

reflect the risk associated with the subject properties’ 

characteristics and, as the evidence suggested, the 

reduction in overall capitalization rates from the January 

1, 2003 assessment date for fiscal year 2004 to the January 

1, 2004 assessment date for fiscal year 2005.  Moreover, 

consistent with authoritative appraisal publications and 



 ATB 2008-793

practices discussed supra, the Board reduced the 

capitalizations rates suggested by appellants’ real estate 

valuation expert by 0.50% to better reflect his, and the 

Board’s, reliance in these appeals on market rates reported 

in various Korpacz reports, because those rates did not 

reflect net operating incomes that were reduced by tenant 

improvements, replacement reserves, and brokerage 

commissions, unlike the net operating incomes adopted by 

the Board here.  Capitalization rates that are not derived 

from the same income and expense components may not be 

validly compared unless they are appropriately adjusted to 

reflect those differences.  See APPRAISAL INSTITUTE, THE APPRAISAL 

OF REAL ESTATE at 520.       

In reaching its opinion of fair cash value in these 

appeals, the Board was not required to believe the 

testimony of any particular witness or to adopt any 

particular method of valuation that an expert witness 

suggested.  Rather, the Board could accept those portions 

of the evidence that the Board determined had more 

convincing weight.  Foxboro Associates, 385 Mass. at 683; 

New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 

456, 473 (1981); New England Oyster House, Inc., 362 Mass. 

at 702.  In evaluating the evidence before it, the Board 

selected among the various elements of value and formed its 
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own independent judgment of fair cash value.  General 

Electric v. Assessors of Lynn, 393 Mass. at 605; North 

American Philips Lighting Corp. v. Assessors of Lynn,    

392 Mass. 296, 300 (1984).  In considering whether, and to 

what extent, the subject properties were overvalued, the 

Board took its view of the subject properties and the 

neighborhood into account. Westport v. Bristol County 

Commissioners, 246 Mass. 556, 563 (1923); Avco 

Manufacturing Corp. v. Assessors of Wilmington, Mass. ATB 

Findings of Fact and Reports 1990-142, 165-66; Arthur D. 

Little, Inc. v, Assessors of Cambridge, Mass. ATB Findings 

of Fact and Reports, 1982-363, 374.   

The Board need not specify the exact manner in which 

it arrived at its valuations.  Jordan Marsh v. Assessors of 

Malden, 359 Mass. 106, 110 (1971).  The fair cash value of 

properties cannot be proven with “mathematical certainty 

and must ultimately rest in the realm of opinion, estimate 

and judgment.”  Boston Consol. Gas Co., 309 Mass. at 72.  

“The credibility of witnesses, the weight of the evidence, 

and inferences to be drawn from the evidence are matters 

for the [B]oard.”   Cummington School of the Arts, Inc. v. 

Assessors of Cummington, 373 Mass. 597, 605 (1977).   

 “‘The burden of proof is upon the [appellants] to 

make out [their] right as a matter of law to abatement of 
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the tax.’”  Schlaiker v. Board of Assessors of Great 

Barrington, 365 Mass. 243, 245 (1974), quoting Judson 

Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 

(1922).  Appellants must show that they have complied with 

the statutory prerequisites to their appeal, Cohen v. 

Assessors of Boston, 344 Mass. 268, 271 (1962), and that 

the assessed valuations placed on their properties were 

improper.  See Foxboro Associates, 385 Mass. at 691.  The 

assessments are presumed valid until the taxpayers sustain 

their burden of proving otherwise.  Schlaiker, 365 Mass.  

at 245.  The Board ruled here that appellants met their 

burden of proving that the subject properties were 

overvalued in all of the fiscal years at issue in these 

appeals. 

The Board applied these principles in reaching its 

opinion of the fair cash values of the subject properties 

for the fiscal years at issue in these appeals.  On this 

basis, the Board decided that the subject properties were 

overvalued for fiscal years 2004, 2005, and 2006. 

 Therefore, the Board decided these appeals for 

appellants and granted tax abatements for 125 CPD in the 

amounts of $42,203.05, $110,884.65, and $125,175.38 for 

fiscal years 2004, 2005, and 2006, respectively, and for 

150 CPD in the amounts of $150,531.66, $145,313.20, and 
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$123,310.79 for fiscal years 2004, 2005, and 2006, 

respectively.   
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