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 These are appeals filed under the formal procedure 

pursuant to G.L. c. 58A, § 7 and c. 59, §§ 64 and 65, from 
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years 2005 and 2006.   
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 These findings of fact and report are made pursuant to 
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1.32.   
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FINDINGS OF FACT AND REPORT 

 On January 1, 2004 and January 1, 2005, the appellant, 

The May Department Store Company, d/b/a Filene’s 79 

(“Filene’s”), was the assessed owner of an improved parcel 

of real estate located at 225 Boylston Street (Route 9) in 

the City of Newton (“subject property”).
1
  At all relevant 

times, the subject property consisted of a 260,846-square-

foot parcel improved with a three-story, 186,000-square-

foot building that housed Filene’s and was attached to the 

west end of The Mall at Chestnut Hill (“The Mall”).   

 For fiscal years 2005 and 2006, the Board of Assessors 

of Newton (“assessors”) valued the subject property at 

$18,731,500 and $19,480,500, respectively.  The assessors 

assessed taxes on the subject property, at the commercial 

rates of $18.02 per $1,000 for fiscal year 2005 and $17.72 

per $1,000 for fiscal year 2006, resulting in tax 

assessments of $337,541.63, plus a Community Preservation 

Act (“CPA”) surcharge of $3,375.42, for fiscal year 2005 

and $345,194.46, plus a CPA surcharge of $3,451.94, for 

fiscal year 2006.  On December 21, 2004 and December 30, 

2005, the Treasurer/Collector for Newton mailed the city’s 

actual tax bills for fiscal years 2005 and 2006, 

                                                 
1
 For assessment purposes, Newton referred to the subject property as 

Parcel 65-00080-0099 B0.   
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respectively.  In accordance with G.L. c. 59, § 57C, the 

appellant timely paid each fiscal year’s taxes without 

incurring interest.  

 On January 31, 2005 and January 11, 2006, in 

accordance with G.L. c. 59, § 59, the appellant timely 

filed Applications for Abatement with the assessors for 

fiscal years 2005 and 2006, respectively.  The assessors 

denied the appellant’s application for fiscal year 2005 on 

Monday, May 2, 2005
2
 and also denied the appellant’s 

application for fiscal year 2006 on April 10, 2006.  In 

accordance with G.L. c. 58A, § 7 and c. 59, §§ 64 and 65, 

the appellant seasonably appealed these denials by filing 

Petitions Under Formal Procedure with the Appellate Tax 

Board (“Board”) on July 8, 2005 for fiscal year 2005 and 

May 30, 2006 for fiscal year 2006.  On the basis of these 

facts, the Board found and ruled that it had jurisdiction 

over these appeals. 

 In support of its claims for abatement, the appellant 

presented its case-in-chief through the testimony of one 

witness, Webster Collins, whom the Board qualified as a 

                                                 
2
 Pursuant to G.L. c. 59, § 63, the assessors have three months to act 

on an abatement application before it is deemed denied by operation of 

law.  When the last day for action falls on a Saturday, Sunday, or 

holiday, however, the deadline is extended by operation of law to the 

next business day.  G.L. c. 4, § 9.  Accordingly, the assessors’ action 

in denying the appellant’s Application for Abatement for fiscal year 

2005 was timely.     
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real estate valuation expert.  The appellant also 

introduced several exhibits, including Mr. Collins’ self-

contained appraisal report and a copy of a report from 

Moody’s Economy.com, Inc.  In defense of the assessments, 

the assessors called Assistant Assessor, Allan S. Cohen, to 

testify; he is both an accredited assessor and a certified 

general real estate appraiser.  The Board qualified him as 

a real estate valuation expert.  The assessors also 

introduced numerous exhibits, including several 

jurisdictional documents, Mr. Cohen’s summary appraisal 

report, photographs of certain sale and rental properties, 

and a lease.  Following the three-day hearing for these 

appeals, both parties submitted post-hearing briefs.  In 

addition, the assessors submitted requests for findings of 

fact and requests for rulings of law.  A summary of the 

subject property’s assessed values for fiscal years 2005 

and 2006, as well as the values recommended by Mr. Collins 

and Mr. Cohen, are contained in the following table.   

 Fiscal Year 2005 

 

Fiscal Year 2006 

 

Assessments $18,731,500 $19,480,500 

Mr. Collins’ Values $11,811,000 $12,750,000 

Mr. Cohen’s Values $23,000,000 $22,000,000 

 

Based on all of the evidence and reasonable inferences 

drawn therefrom, the Board made the following findings of 

fact.    
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 Newton is a residential community located immediately 

west of and adjacent to Boston.  Newton is bounded by 

Boston’s Brighton Neighborhood on the east, Brookline to 

the south, the Charles River to the north and west, and 

circumferential highway Route 128/I-95 to the west.  Newton 

is easily accessible from Routes 9, 16, 30, the 

Massachusetts Turnpike (Route 90) and Route 128/I-95, as 

well as numerous other state and local roadways.  In 

addition, commuter rail service is available, and public 

transportation systems traverse the City.  Newton is a 

member of the Massachusetts Bay Transportation Authority 

(“MBTA”) and part of the Boston Metropolitan area.  Newton 

has three interchanges with the Massachusetts Turnpike and 

four interchanges with Route 128/I-95.  The port of Boston 

and Logan International Airport are readily accessible from 

Newton.     

 According to the 2005 United States Census, Newton’s 

population is 82,383 and its residents’ median family 

income is $124,893.  At all relevant times, the City’s 

18.22 square miles of land were improved with over 26,800 

parcels, including approximately 17,000 single-family 

residences.  The largest non-residential developments in 

Newton include the subject property’s setting at The Mall.  

Due to the desirable mix of Newton’s highly-rated public 
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school system, repeated designation as the nation’s “Safest 

City,” easy access into Boston, and notable public 

services, the City, at all relevant times, maintained an 

excellent bond rating and steady occupancy in office 

buildings, retail storefronts, and apartment buildings.     

 According to Simon Property Group, the operators of 

The Mall, The Mall’s trade area encompasses Newton, 

Brookline, Needham, Wellesley, Weston, as well as West 

Roxbury and Chestnut Hill.  This trade area contains a 

total population of 1.5 million residents with the 

strongest purchasing power when compared to the trade areas 

of other area malls, such as: the Natick Mall
3
 & Shoppers’ 

World; the Burlington Mall; the CambridgeSide Galleria; and 

the Watertown Mall & Arsenal Mall.   

 The Mall is located on a rise in the road along the 

Boylston Street section of Route 9 in Newton’s Chestnut 

Hill neighborhood.  The area of Boylston Street near the 

Mall contains prominent retail businesses, a movie theater, 

restaurants, luxury mid-rise residential condominiums, the 

Longwood Cricket Club, and conservation land.  The Mall is 

three miles east of Route 128/I-95, approximately five 

miles from downtown Boston, and five miles from the 

Massachusetts Turnpike.  There is also a heavy educational 

                                                 
3
 The Natick Mall is now called the Natick Collection.   
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influence in the area with nearby Boston College, Brimmer & 

May School, and Andover Newton Theological Seminary, among 

other institutions.    

Route 9 is divided into 2 inbound and 2 outbound 

lanes.  Both sides of the route have emergency breakdown 

lanes.  A 3-foot high metal barrier and small curbing 

divide the inbound from the outbound lanes.  There are 

numerous traffic lights and opportunities to reverse 

direction along the route.  According to traffic counts 

performed by the Massachusetts Highway Department and a 

local independent contractor, approximately 56,900 vehicles 

travel along the Boylston Street section of Route 9 in 

Newton each day, which is equivalent to the volume of 

vehicles that travel along Route 9 near the malls located 

in Natick and Framingham.  This volume places Boylston 

Street among the most heavily travelled roadways in the 

Commonwealth, behind Route 1 in Saugus and Route 2 near its 

intersection with Route 128/I-95.     

 The Mall consists of a two-story building with a gross 

building area of about 478,185 square feet along with two 

anchor stores on the west and east end of the building.  

The Mall is set on approximately 23 acres.  The subject 

property houses the anchor that is attached to The Mall’s 

west end.  The Mall’s site also contains a four-story 
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parking garage and some paved surface parking, landscaping 

and a number of retaining walls.   There are several 

vehicular entrance and exit ways.  The Mall is situated 

above grade with good visibility for oncoming traffic and 

has approximately 1,700 feet of frontage along Route 9.   

The Mall’s nearest competitors are the Atrium Mall, 

which is across the street, and The Chestnut Hill Shopping 

Center, which is one-quarter mile to the east on Route 9 

where it intersects with the Hammond Pond Parkway.  Some of 

the prominent stores in The Mall include Bloomingdale’s, 

Barneys New York, Brooks Brothers, Talbot’s, Ann Taylor, 

Crate & Barrel, and Apple Computer.  The Mall has 61 in-

line merchants and restaurants.  Macy’s and Shaw’s anchor 

The Chestnut Hill Shopping Center, which is often referred 

to as the “Lower Mall.”  In addition, a movie theater 

complex, Legal Sea Foods restaurant, a medical office 

building, and several specialty shops are located at the 

Lower Mall.  The more prominent stores and restaurant at 

the Atrium Mall include Tiffany’s, Pottery Barn, Williams 

Sonoma, Gap, Abercrombie & Fitch, and The Cheesecake 

Factory.  There are also other specialty shops.  
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 The subject property consists of an approximately 

260,846-square-foot site
4
 improved with a three-story, 

186,000-square-foot, commercial building that was designed 

for retail sales.  The building was built in the mid-1970s 

with major structural renovations in 1981 and 1991.  Since 

that time, the building has undergone numerous interior 

renovations.  The subject property has interior access to 

The Mall on levels one and two, as well as access to the 

parking garage.  As of January 1, 2004 and January 1, 2005, 

the relevant valuation dates for these appeals, the subject 

property was occupied by Filene’s. 

 The building is constructed of masonry with a steel 

and wood frame and white stucco exterior finish.  Its 

foundation is concrete slab, and its roof is flat with a 

rubber membrane.  The subject property has excellent 

outdoor lighting and signage.  The exterior of the subject 

property’s building is in overall average to good 

condition. 

In addition, the subject property is surrounded by 

surface parking and has cross-easements allowing The Mall’s 

customers access to the subject property’s surface parking 

                                                 
4
 Mr. Collins originally reported that the subject property’s site 

contained 10.66 acres.  When testifying, he changed the acreage to 

5.98.  Consistent with its findings regarding Mr. Collins’ testimony 

and appraisal report infra, the Board adopted Mr. Cohen’s measurement 

as the more reliable.  At any rate, for purposes of these appeals, the 

difference did not impact the result in any significant way.  
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and the subject property’s customers access to The Mall’s 

parking garage.  The subject property is also governed by a 

construction, operation and reciprocal easements agreement, 

which, among other things, prevents the building from being 

used as a discount store.    

The interior of the subject property‘s building is in 

good condition.  Each floor contains large open gross areas 

of about 62,000 square feet with occasional supporting 

columns.  The floors are primarily finished with marble- 

and vinyl-tile products, parquet wood, and commercial-grade 

carpeting, while the ceilings primarily have acoustical 

tiles and standard parabolic lighting fixtures inserted 

into grids.  There are also some mirrors and different 

ceiling materials and lighting fixtures to compliment 

certain decors throughout the building.  There are typical 

lavatories on each floor for customers and employees.   

 The subject property’s building systems include large 

roof-mounted HVAC units for heat and air conditioning, 

which have been periodically updated and typical hot water 

tanks.  The electrical and plumbing systems are adequate, 

as are the sprinkler, fire, smoke, and customized security 

systems.  There are separate passenger and service 

elevators serving all three floors, as well as an escalator 

and two stairwells.  As of the relevant valuation dates, 
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there were no physical or functional inadequacies or major 

deferred maintenance issues.   

The appellant’s real estate valuation expert,       

Mr. Collins, determined that the subject property’s highest 

and best use was its existing use as a retail department 

store anchor for The Mall.  To value the subject property, 

he considered using cost, sales-comparison and income-

capitalization methodologies.  He eliminated the cost 

method as being an inappropriate valuation tool for this 

type of property, conducted a sales analysis but did not 

rely on it, and ultimately developed his opinion of value 

using solely an income-capitalization technique.         

Mr. Collins did not rely on sales because, among other 

reasons, sales of department store anchors usually involve 

the purchase of leased-fee and often other rights, as 

opposed to fee-simple interests.  Mr. Collins reasoned that 

the most recent fee-simple sales of department stores 

occurred outside of the New England area and usually 

contained obsolete structures.  Accordingly, he decided 

that the income-capitalization approach was the most 

appropriate methodology to use to estimate the value of the 

subject property for fiscal years 2005 and 2006.    

 To ascertain the subject property’s potential gross 

income, Mr. Collins stated that he consulted industry 
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publications, such as The Urban Land Institute and 

International Council of Shopping Center’s Dollars & Cents 

of Shopping Centers (“Dollars & Cents of Shopping Centers”) 

2004 and 2006, seven leases from purportedly comparable 

retail store anchors, and certain rental information 

provided by the management of Federated Department Stores.  

Mr. Collins’ seven purportedly comparable retail anchors 

were: (1) JC Penney from the Hanover Mall in Hanover, 

Massachusetts (Lease 1); (2) Dick’s Sporting Goods from the 

Silver City Galleria in Taunton, Massachusetts (Lease 2); 

(3) Kohl’s from the Meadow Glen Mall in Medford, 

Massachusetts (Lease 3); (4) JC Penney from Providence 

Place in Providence, Rhode Island (Lease 4); (5) The Bon 

Ton from the Steeple Gate Mall in Concord, New Hampshire 

(Lease 5); (6) JC Penney from the Natick Mall in Natick, 

Massachusetts (Lease 6); and (7) Filene’s/Macy’s from the 

CambridgeSide Galleria in Cambridge, Massachusetts (Lease 

7).  The following table summarizes certain information 

pertaining to these properties and their leases as well as 

the adjustments that Mr. Collins applied to these 

properties’ rents to reach his indicated rents per square 

foot for the subject property.        
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Mr. Collins’ Retail Lease Adjustment Grid 

 Lease 

1 

 

Lease 

2 

Lease 

3 

Lease 

4 

Lease 

5 

Lease 

6 

Lease 

7 

Start Date 04/99 12/04 04/02 05/05 11/99 12/06 02/90 

Term (yrs.) 20 15 40 35+ 10 20 25 

Ft.
2 

62,369 61,064 99,576 126,000 87,736 203,565 89,209 

Rent/Ft.
2 

$6.95 $14.90 $5.87 $1.68 $5.50 $8.46 $4.54 

        

Property Rights  0%  0%  0%  0%  0%  0%  0% 

Market Conditions  0%  0%  0%  0%  0% -8% 17% 

        

Subtotal Rent/Ft.
2 

$6.95 $14.90 $5.87 $1.68 $5.50 $7.78 $5.31 

        

ADJUSTMENTS        

 Location  23%   0% 10% 200%  0% -10%  0% 

 Expenses -22% -66%  0%   0%  0%   0%  0% 

 Premium   0%   0%  0%   0%  0% -10%  0% 

 Quality   0%   0%  0%   0%  0%   0%  0% 

 Income/HH -30%   7%  1%  35%  0%   0%  0% 

Total -29% -59% 11% 235%  0% -20%  0% 

        

Indicated 

Value/Ft.
2
 

 

$4.93 

 

$6.11 

 

$6.52 

 

$5.63 

 

$5.50 

 

$6.23 

 

$5.31 

 

From this information Mr. Collins derived what he 

considered to be appropriate market rents for the subject 

property of $6.00 per square foot for fiscal year 2005 and, 

after applying an annual increase of about 4%, $6.25 per 

square foot for fiscal year 2006.  He then multiplied his 

market rents by the subject property’s rentable area of 

186,000 square feet to calculate his potential gross 

incomes for the fiscal years at issue.  To reach his 

effective-gross-income amounts, Mr. Collins deducted a 

vacancy rate of 5%, which he asserted was consistent with 

the market. 

 For expenses, Mr. Collins deducted 2% of potential 

gross income for management fees and $0.50 per square foot 
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for reserves for replacement for both of the fiscal years 

at issue.  He maintained that he based his management-fee 

recommendation on local market data and his reserves-for-

replacement figure on discussions with management from 

Federated Department Stores as well as his own observations 

of the subject property’s level of functional obsolescence.  

Mr. Collins calculated his net-operating incomes by 

subtracting these expenses from his effective gross 

incomes. 

 Mr. Collins then capitalized his net-operating incomes 

using capitalization rates of 8.00% for fiscal year 2005 

and 7.75% for fiscal year 2006.  He stated that he 

established these capitalization rates by comparing rates 

published in the 2003 and 2004 fourth quarter 

PriceWaterhouseCoopers Korpacz Real Estate Investor Survey 

(“Korpacz Survey”) for national regional malls with rates 

that he derived employing a band-of-investment technique 

and a buildup-rate method.  For his band-of-investment 

technique, Mr. Collins used a mortgage interest rate of 

5.59%, a mortgage term of 25 years, a loan-to-value ratio 

of 3-to-1, a mortgage constant of 0.07434, and an equity 

dividend rate of 9%.  In his buildup-rate method,        

Mr. Collins combined what he considered to be a risk-free 

interest rate with provisions for risk, illiquidity, 



 ATB 2009-167 

investment management, and capital recovery.  The 

capitalization rates that Mr. Collins considered or 

developed from each of these methodologies for fiscal years 

2005 and 2006 are contained, along with the rates that he 

actually applied in his income-capitalization methodology, 

in the following table.   

Technique Fiscal Year 2005 

 

Fiscal Year 2006 

Korpacz Survey 8.11% 7.40% 

Band of Investment 8.16% 7.80% 

Buildup Rate 9.61% 7.96% 

Mr. Collins’ Estimate 8.00% 7.75% 

 

 Mr. Collins’ complete income-capitalization 

methodology for fiscal years 2005 and 2006 is summarized in 

the following table. 

 Fiscal Year 

2005 

Fiscal Year 

2006 

INCOME 

 

Potential Gross Income (“PGI”) 

 

 

$ 1,116,000 

 

 

$ 1,162,500 

   

Less Vacancy @ 5% $    55,800 $    58,125 

   

Effective Gross Income (“EGI”) $ 1,060,200 $ 1,104,375 

   

EXPENSES 

 

Management Fee @ 2% of PGI 

 

 

$    22,320 

 

 

$    23,250 

Reserves for Replacement $    93,000 $    93,000 

Less Total Expenses $   115,320 $   116,250 

   

Net-Operating Income (“NOI”) $   944,880 $   988,125 

   

Capitalization Rate    8.00%    7.75% 

   

Capitalized Value $11,811,000 $12,750,000 

 

 The assessors’ real estate valuation expert,        

Mr. Cohen, agreed with Mr. Collins that the subject 

property’s highest and best use was its existing use as a 
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retail department store anchor for The Mall.  To value the 

subject property, Mr. Cohen also considered using cost, 

sales-comparison and income-capitalization methodologies.  

Like Mr. Collins, Mr. Cohen eliminated the cost method and 

values derived from his sales-comparison approach.       

Mr. Cohen reasoned that a cost approach is not the most 

appropriate technique for valuing an older income-producing 

property and values derived from a sales-comparison method 

are not reliable where, as here, only a limited quantity of 

primarily leased-fee sales are available.  Mr. Cohen also 

explained that many department store sales are part of a 

portfolio or bulk transaction with allocated, as opposed to 

arm’s-length, sale prices that often include other rights 

and restrictions that are difficult to quantify.  He 

considered values derived from sales only as a check.  

Accordingly, like Mr. Collins, Mr. Cohen relied exclusively 

on an income-capitalization methodology as his primary 

valuation technique to value the subject property for the 

fiscal years at issue.   

In his income-capitalization methodology, Mr. Cohen 

first determined a potential gross income for the subject 

property for the fiscal years at issue.  Mr. Cohen stated 

that based on his analysis of: the local retail rental 

market; data regarding retail industry sales and rents 
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during the relevant time period gleaned from Dollars and 

Cents of Shopping Centers 2006; balance sheets of retail-

oriented REITs and mall operators during the relevant time 

period; discussions with academics specializing in real 

estate development, finance and management; further 

discussions with appraisers, owners and operators of New 

England commercial retail property; and a 2005 Highlights 

report by Colliers International on North America Retail 

Real Estate, discussing rising rents, reduced vacancies, 

and other market conditions across the country and in 

various market areas including Boston’s, he determined that 

4.5% of annual gross sales was an appropriate and 

conservative starting rent for the subject property.  After 

reviewing Filene’s annual gross sales at the subject 

property from 1996 to 2005, Mr. Cohen stabilized the five 

most recent of those years at $43,087,500 for fiscal year 

2006 and also stabilized years 1999 through 2004 at 

$45,146,000 for fiscal year 2005.  He then ascertained what 

he considered to be the subject property’s potential gross 

income by multiplying his stabilized gross sales figure for 

each fiscal year by a rent of 4.5% of gross sales, which 

approximated rents of $10.92 per square foot for fiscal 

year 2005 and $10.42 per square foot for fiscal year 2006.  
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His potential gross incomes for fiscal years 2005 and 2006 

were $2,031,570 and $1,938,938, respectively.     

Mr. Cohen calculated his effective gross incomes of 

$2,011,570 and $1,919,938 for fiscal years 2005 and 2006, 

respectively, by applying a vacancy and credit loss rate of 

1% to his potential gross incomes.  He asserted that this 

rate reflected “market perceptions within this sub-market 

of stabilized vacancy” and “an allocation for uncollected 

rent.”   To then reach net-operating incomes to be 

capitalized, Mr. Cohen subtracted four categories of 

operating expenses from his effective gross incomes: 

management fees at 2.5% of effective gross income; 

professional services at 1% of effective gross income; 

miscellaneous costs at 0.5% of effective gross income; and 

reserves for replacement at 3.0% of effective gross income.  

His methodology generated net-operating incomes of 

$1,871,570 for fiscal year 2005 and $1,784,938 for fiscal 

year 2006.  

Mr. Cohen maintained that he developed his 

capitalization rates by initially reviewing what he termed 

benchmark financial indicators, for the relevant time 

period, obtained primarily from the Wall Street Journal and 

area lenders.  These indicators include: prime rates; 

federal funds target rates; 10+-year U.S. Treasury rates; 



 ATB 2009-171 

corporate bond rates; high-yield corporate rates; lending 

rates; and capitalization rates from Korpacz Surveys and 

discussions with academics.  He stated that he then 

employed a mortgage-equity technique to build his 

capitalization rates of 8.00% for fiscal year 2005 and 

8.05% for fiscal year 2006.  Summaries of his mortgage-

equity rate development techniques and assumptions for 

fiscal years 2005 and 2006 are contained in the following 

two tables.   

Mr. Cohen’s Mortgage-Equity Rate Development and 

Assumptions for Fiscal Year 2005 

 
Loan to Value Ratio  70%    

Equity  30%    

Interest Rate  6.00%    

Mortgage Constant  0.08597    

Loan Term  20 yrs.    

Percentage Paid Off -0.34382    

Yield to Equity  12.00%    

Sinking Fund Factor  0.05690    

Holding Period  10 yrs.    

Appreciation  5%    

Change in Rent  0.00%    

     

Mortgage Component  70%     x  0.08597  =  0.06018 

Equity Component  30%     x  0.12000  =  0.03600 

   Weighted Average  0.09618 

     

Less Equity Build Up 70%   x 0.05690  x -0.34382  =  -0.01369 

Less Appreciation   5%     x  0.05690  = -0.00285 

     

  OVERALL RATE:   0.07964 

  ROUNDED TO:   8.00% 
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Mr. Cohen’s Mortgage-Equity Rate Development and 

Assumptions for Fiscal Year 2006 

 
Loan to Value Ratio  70%    

Equity  30%    

Interest Rate  6.25%    

Mortgage Constant  0.08771    

Loan Term  20 yrs.    

Percentage Paid Off -0.35647    

Yield to Equity  12.00%    

Sinking Fund Factor  0.05698    

Holding Period  10 yrs.    

Appreciation  5%    

Change in Rent  0.00%    

     

Mortgage Component  70%     x  0.08771  =  0.06140 

Equity Component  30%     x  0.12000  =  0.03600 

   Weighted Average  0.09740 

     

Less Equity Build Up 70%   x 0.05698  x -0.35647  =  -0.01422 

Less Appreciation   5%     x  0.05698  = -0.00285 

     

  OVERALL RATE:   0.08033 

  ROUNDED TO:   8.05% 

 

Relying on these capitalization rates, Mr. Cohen estimated 

the value of the subject property for fiscal year 2005 at 

$23,394,625, which he rounded to $23,000,000, and for 

fiscal year 2006 at $22,173,137, which he rounded to 

$22,000,000.  A summary of Mr. Cohen’s income-

capitalization methodology for fiscal years 2005 and 2006 

is contained in the following table.   
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    Fiscal Year 2005         Fiscal Year 2006  

 

INCOME 

 

  

$ 

  

$ 

PGI $45,146,000 x 4.5% 2,031,570 $43,087,500 x 4.5% 1,938,938 

     

Less Vacancy  ≈1% of PGI    20,000 ≈1% PGI    19,000 

     

EGI  2,011,570  1,919,938 

     

EXPENSES     

     

Management Fees  2.5% of EGI   2.5% of EGI  

Professional Services  1.0% of EGI   1.0% of EGI  

Miscellaneous Costs  0.5% of EGI   0.5% of EGI  

Reserves for Replace.  3.0% of EGI   3.0% of EGI  

Total Expenses ≈7.0% of EGI     140,000 ≈7.0% of EGI   135,000 

     

NET-OPERATING INCOME  1,871,570  1,784,938 

     

Capitalization Rate 8.00%  8.05%  

     

Value  23,394,625   22,173,137
* 

     

ROUNDED VALUE  23,000,000  22,000,000 

 
* The Board discovered a negligible error in Mr. Cohen’s calculation. 

 

 The Board found that Mr. Collins and Mr. Cohen agreed 

or differed only slightly on most of their determinations 

for valuing the subject property.  They agreed on the 

subject property’s highest and best use and its size, as 

well as the most appropriate valuation methodology to use 

to value it.  In their income-capitalization methodologies, 

Mr. Collins and Mr. Cohen used almost identical 

capitalization rates, reasonably similar expenses, and 

somewhat comparable vacancy rates.  The primary area of 

contention between them involved their potential gross 

incomes.  In his methodology, Mr. Collins used rents of 

$6.00 and $6.25 per square foot for fiscal years 2005 and 

2006, respectively, while Mr. Cohen’s potential gross 
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incomes, which were calculated as a percentage of gross 

sales, translated into rents of approximately $10.92 and 

$10.42 per square foot for fiscal years 2005 and 2006, 

respectively.  Accordingly, the Board most closely 

scrutinized Mr. Collins’ and Mr. Cohen’s development of 

their potential gross incomes.        

 As a preliminary matter, the Board found that       

Mr. Collins’ overall methodology, report, and testimony  

contained many underlying inconsistencies, errors, and 

omissions, which, when taken as a whole, seriously 

compromised the credibility of his estimates of the subject 

property’s values for fiscal years 2005 and 2006.   The 

Board noted that many portions of the narrative contained 

in Mr. Collins’ appraisal report were cut and pasted, 

without appropriate editing, directly from an appraisal 

report in which he had valued the Sear’s property located 

at the CambridgeSide Galleria.  In at least ten instances, 

the Board found confusing references in the subject 

appraisal report to Cambridge, The CambridgeSide Galleria, 

and Sear’s instead of Newton, The Mall, and Filene’s.  In 

several instances, it was not possible for the Board to 

determine whether these references were simply 

typographical or in fact substantive, further confounding 
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Mr. Collins’ estimates of the subject property’s values and 

the probative value of his report.   

Moreover, the Board observed other confusing errors in 

his appraisal report and his testimony ranging from 

mathematical errors, to incorrect measurements, to under-

reporting of comparable rents, to conflicting observations 

and statements.  His appraisal report indicated that he did 

not inspect the subject property, but he testified at the 

hearing that he did inspect it in 2007, with an engineer 

whose name he could not recall, and only after the subject 

property’s then occupant, Bloomingdale’s, had performed 

major renovations after the relevant assessment dates.  The 

Board also found that Mr. Collins referenced sources in his 

appraisal report that he admittedly did not use, while he 

omitted ones that he purportedly did use.  As a result of 

all of these underlying inconsistencies, errors, and 

omissions, the Board had little confidence that the data 

upon which Mr. Collins relied or the conclusions that he 

drew, at least in those sections, were based on accurate 

information relevant to Newton, The Mall, and Filene’s.
5
      

                                                 
5
 Mr. Collins’ failures in these regards appear to run afoul of 

applicable professional standards.  “In developing a real property 

appraisal, an appraiser must not render appraisal services in a 

careless or negligent manner, such as by making a series of errors 

that, although individually might not significantly affect the results 

of an appraisal, in the aggregate affects the credibility of those 

results.”  Uniform Standards of Professional Appraisal Practice 
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 With respect to the development of his potential gross 

incomes, the Board found that Mr. Collins’ selection and 

analysis of, as well as his reliance on, seven purportedly 

comparable leases to develop potential-gross-income amounts 

for his income-capitalization methodology were misplaced 

and flawed.  Mr. Collins acknowledged that the leases that 

he used in the subject appraisal report were the same ones 

that he had selected for an earlier appraisal of the Sears 

store located at the CambridgeSide Galleria in Cambridge.  

He testified that “[I] did not consider other comparables 

[for the subject property], but used what I had.”  

Curiously, he neglected to investigate or only provided 

cursory information regarding probable comparable 

properties’ leases from the Southshore Mall in Braintree, 

the Burlington Mall in Burlington, the Northshore Mall in 

Peabody, and other department store anchors in the Natick 

area.  Mr. Collins’ testimony regarding the comparability 

of properties that he selected for or dismissed from his 

analysis tended to obscure rather than clarify their 

differences and similarities with the subject property.  

The Board found that his shortcut method of selecting 

leases and his obfuscation in describing his comparables 

                                                                                                                                                 
(“USPAP”) Standard Rule 1-1(c).  While Mr. Collins apologized for the 

numerous errors contained in his report at the start of his testimony, 

the Board found many more than even he acknowledged.   
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further undercut the reliability of his data, analyses, and 

conclusions.  

 As for possible adjustments to his seven comparables, 

Mr. Collins stated that he considered six factors: market 

condition/time; location; expenses; premium; quality of 

construction; and household income.  The Board found, 

however, that, in his considerations, Mr. Collins often 

failed to apply appropriate and consistent adjustments to 

his comparable properties.  The Board further found that 

the totality of his adjustments to three of his purportedly 

comparable properties was sufficiently large for the Board 

to question the properties’ comparability to the subject 

property.  Moreover, the Board found that Mr. Collins’ 

failure to make any adjustments to two of his purportedly 

comparable properties, particularly The Bon Ton anchor 

store located in the Steeple Gate Mall in Concord, New 

Hampshire, defied any reasonable explanation.   

 The Board also found that Mr. Collins’ most egregious 

adjustment errors occurred as a result of his inconsistent 

methodology for his location adjustments.  For two of his 

purportedly comparable properties, JC Penney at the Hanover 

Mall in Hanover (Lease 1) and Kohl’s at the Meadow Glen 

Mall in Medford (Lease 3), Mr. Collins testified that he 

developed his location adjustments by comparing the average 
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price of homes in the Hanover and Medford areas to the 

average price of homes in the Newton area.  For the 

remaining five comparable properties, however, Mr. Collins 

either failed to apply this analysis or used a different 

one entirely.  For Dick’s Sporting Goods at the Silver City 

Galleria in Taunton (Lease 2), Mr. Collins did not consider 

or compare the average price of homes in the Taunton area 

to those in the Newton area and did not make any adjustment 

for location despite recognizing that the Taunton community 

had significantly less purchasing power compared to 

Newton’s because of its inferior local economy and 

household income.   

For JC Penney at Providence Place in Providence, Rhode 

Island (Lease 4) and JC Penney at the Natick Mall in Natick 

(Lease 6), Mr. Collins used completely different criteria 

to develop his location adjustment.  For the JC Penney at 

Providence Place (Lease 4), he based his location 

adjustment on a comparison of the rents at Providence Place 

to those at The Mall, while for the JC Penney at the Natick 

Mall (Lease 6), he compared sales of the Filene’s at the 

Natick Mall to Filene’s sales at the subject property.   

Mr. Collins even failed to make any location 

adjustment for The Bon Ton at the Steeple Gate Mall in 

Concord, New Hampshire (Lease 5) and offered no information 
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about average home sales in Concord, New Hampshire, despite 

acknowledging that New Hampshire is a “different animal” 

from Massachusetts and despite his testimony about the 

different retail environment surrounding the Steeple Gate 

Mall compared to The Mall.  The Board found that         

Mr. Collins’ inconsistent approach to his location 

adjustments compromised his credibility as well as the 

accuracy and reliability of his location adjustments, which 

concomitantly tainted his adjusted market rents and, 

ultimately, sullied the credibility of his opinions of the 

subject property’s value for the fiscal years at issue.
6
   

 Similarly, with respect to his final adjustment factor 

for the difference between household income within a five-

mile radius of each of his comparable properties compared 

to the subject property’s household income within a five-

mile radius, Mr. Collins provided data and made 

adjustments, for even as little as 1%, to his first four 

comparable properties, but then provided no data and made 

no adjustments for this factor to his last three comparable 

properties located in Concord, New Hampshire, Natick, and 

Cambridge.  The Board found that his omission of this 

                                                 
6
 Mr. Collins’ application of differing approaches for his location-

adjustment factor appeared to contradict applicable appraisal tenets.  

“[A]n appraiser attempts to consider all issues relevant to the 

valuation problem in a manner that is consistent and reflects local 

market conditions.”  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 298 (13
th
 

ed. 2008).   
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relevant data and his failure to communicate and 

demonstrate that he had appropriately considered this 

adjustment for all of his purportedly comparable properties 

was misleading and further tainted his adjusted market 

rents and also detracted from his opinion of the subject 

property’s values for the fiscal years at issue.
7
 

 The Board additionally found that Mr. Collins’ 

adjustments for his market-conditions/time factor were 

unsupported and handled inappropriately.  He stated that 

the market for retail department store anchors had remained 

unchanged for approximately 15 years between 1990 and 2005.  

He further maintained that Boston, New Hampshire, and 

Providence have “real estate cycles” that run 10-13 years, 

15-16 years, and 20-21 years, respectively, within which 

ranges, presumably, no market-condition change takes place.  

Surprisingly, Mr. Collins did not provide any data, 

information or authority, other than his opinion, in 

support of these very important assertions upon which he 

relied to justify why he did not adjust five of his 

comparable properties’ leases, despite two of them having 

start dates in 1999.  Moreover, Mr. Collins justified his 

                                                 
7
 Mr. Collins’ actions in this regard, and as discussed supra, appeared 

to run counter to professional appraisal standards.  “In reporting the 

results of a real property appraisal, an appraiser must communicate 

each analysis, opinion and conclusion in a manner that is not 

misleading.”  USPAP Standard Rule 2.    
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adjustments for the other two leases associated with the JC 

Penney in the Natick Mall (Lease 6) and Filene’s/Macy’s in 

the CambridgeSide Galleria (Lease 7), which had start dates 

of December 2006 and February 1990, respectively, by 

asserting that the market was flat until 2001 when a 4% 

annual market improvement began.  He then adjusted the 

latter property’s lease on what even he termed a non-

“linear basis,” which was different from how he adjusted 

the former property’s lease.  The Board found that       

Mr. Collins’ market-condition/time adjustments were 

confusing, unsubstantiated, and unreliable, and they 

further tarnished his adjusted market rents and 

concomitantly diminished the credibility of his opinion of 

the subject property’s values for the fiscal years at 

issue.   

 The Board also noted that Mr. Collins applied gross 

adjustments of 75%, 73%, and 235% to three of his 

purportedly comparable properties, JC Penney at the Hanover 

Mall in Hanover (Lease 1), Dick Sporting Goods at the 

Silver City Galleria in Taunton (Lease 2), and JC Penney at 

Providence Place, in Providence, Rhode Island (Lease 4), 

respectively.  The Board found that the amount of these 

adjustments raised serious concerns about these properties’ 

comparability to the subject property, particularly with 
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respect to the JC Penney at Providence Place (Lease 4), to 

which Mr. Collins applied a 200% adjustment for location 

alone.
8
   On the flip side of this adjustment coin,       

Mr. Collins applied absolutely no adjustments to The Bon 

Ton at the Steeple Gate Mall in Concord, New Hampshire 

(Lease 5).  As the assessors pointed out in their brief, 

Mr. Collins’ inclusion of this purportedly comparable 

property, which is situated in a different state, a 

different market, and a different location, and is 

distinguished by different demographics and a different 

“real estate cycle,” without any adjustment, renders this 

comparable devoid of any probative value.
9
  Accordingly, the 

Board found that both Mr. Collins’ excessive as well as 

omitted adjustments additionally undermined his adjusted 

market rents and compromised his opinion of the subject 

property’s values for the fiscal years at issue.  

 In Mr. Cohen’s income-capitalization methodology, he 

developed his gross potential incomes by applying a 

percentage to Filene’s stabilized annual gross sales as of 

the relevant valuation dates.  He derived his percentage by 

                                                 
8
 Mr. Collins’ continued inclusion of this comparable property’s lease 

is at odds with established appraisal practice.  “Excessive locational 

differences may disqualify a property from use as a comparable.”      

THE APPRAISAL OF REAL ESTATE at 336.   
9
 Assuming that he could establish basic comparability, Mr. Collins 

should have adjusted the purportedly comparable rent just as the 

transaction price of a comparable property is adjusted in a sales-

comparison approach, or he should have eliminated it as a comparable.  

THE APPRAISAL OF REAL ESTATE at 472 and 312-13.   
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using primarily secondary sources that compiled national 

data from mostly unidentified properties, which were not 

necessarily comparable to the subject property or relevant 

to its data set.  Mr. Cohen did not use and adjust the 

rents in comparable properties’ leases to ascertain 

indicated market rents for the subject property.   

The Board found that Mr. Cohen’s percentage-of-gross-

sales approach was less precise, less exacting, and less 

favored than the technique recommended throughout         

THE APPRAISAL OF REAL ESTATE’s discussion on the development of 

potential gross income for use in an income-capitalization 

methodology.  THE APPRAISAL OF REAL ESTATE’s sanctioned method 

involves, along with examining and analyzing a subject 

property’s lease, the identification and adjustment of 

rents contained in the leases of comparable properties to 

determine indicated rental values for appropriate amounts 

of space in the subject property.  Ibid. at 445-57 and  

471-81.  The Board also found that Mr. Cohen’s approach 

produced at best a check to use to confirm an estimate of 

the subject property’s potential gross income developed 

from the appropriate adjustment of rents from a sufficient 

number of comparable properties’ leases.  Consequently, the 

Board did not adopt Mr. Cohen’s recommendations for the 
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subject property’s potential gross income for the fiscal 

years at issue.    

 After considering all of the evidence and its 

subsidiary findings, the Board found and ruled that the 

record did not contain sufficiently reliable and credible 

information upon which to rely to develop potential-gross-

income amounts to use in an income-capitalization 

methodology to value the subject property for the fiscal 

years at issue.  Accordingly, the Board found and ruled 

that the appellant failed to carry its burden of proving 

that the assessors overvalued the subject property for 

fiscal years 2005 and 2006.  The Board, therefore, decided 

these appeals for the appellee.   

 

OPINION 

The assessors are required to assess real estate at 

its fair cash value. G.L. c. 59, § 38.  Fair cash value is 

defined as the price on which a willing seller and a 

willing buyer will agree if both of them are fully informed 

and under no compulsion.  Boston Gas Co. v. Assessors of 

Boston, 334 Mass. 549, 566 (1956).  Accordingly, fair cash 

value means its fair market value.  Id.   

“Prior to valuing the subject property, its highest 

and best use must be ascertained, which has been defined as 
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the use for which the property would bring the most.”  

Tennessee Gas Pipeline Co. v. Assessors of Agawam, Mass. 

ATB Findings of Fact and Reports 2000-859, 874 (citing 

Conness v. Commonwealth, 184 Mass. 541, 542-43 (1903)); 

Irving Saunders Trust v. Assessors of Boston, 26 Mass. App. 

Ct. 838, 843 (1989)(and the cases cited therein).  A 

property’s highest and best use must be legally 

permissible, physically possible, financially feasible, and 

maximally productive.  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL 

ESTATE 278-79 (13
th
 ed., 2008).  See also Skyline Homes, Inc. 

v. Commonwealth, 362 Mass. 684, 687 (1972).  In determining 

the property’s highest and best use, consideration should 

be given to the purpose for which the property is adapted.  

THE APPRAISAL OF REAL ESTATE at 278; Tennessee Gas Pipeline Co., 

Mass. ATB Findings of Fact and Reports at 2000-875.  In the 

present appeals, both Mr. Collins and Mr. Cohen agreed that 

the subject property’s highest and best use as of the 

relevant valuation dates was its continued use as a retail 

department store anchor at The Mall.  The Board found their 

reasoning compelling.  Accordingly, the Board found and 

ruled that as of January 1, 2004 and January 1, 2005, the 

highest and best use of the subject property was its 

existing use as a retail department store anchor at The 

Mall.   
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Generally, real estate valuation experts, the 

Massachusetts courts, and this Board rely upon three 

approaches to determine the fair cash value of property: 

income capitalization; sales comparison; and cost 

reproduction.  See Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).  “The board is not 

required to adopt any particular method of valuation,” 

Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 Mass. 

447, 449 (1986), but the income-capitalization method “is 

frequently applied with respect to income-producing 

property.”  Taunton Redev. Assocs. v. Assessors of Taunton, 

393 Mass. 293, 295 (1984).  Use of the income-

capitalization method is appropriate when reliable market 

sales data are not available.  Assessors of Weymouth v. 

Tammy Brook Co., 368 Mass. 810, 811 (1975); Assessors of 

Lynnfield v. New England Oyster House, 362 Mass. 696, 701-

702 (1972); Assessors of Quincy v. Boston Consolidated Gas 

Co., 309 Mass. 60, 67 (1941).   

Although both Mr. Collins and Mr. Cohen performed a 

comparable-sales investigation or analysis, neither used it 

as a primary valuation method because, among other reasons, 

sales of anchor department stores usually involve the 

purchase of leased-fee and often other rights, as opposed 

to fee-simple interests.  In addition, Mr. Collins reasoned 
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that the most recent fee-simple sales of department stores 

occurred outside of the New England area and usually 

contained obsolete structures.  Mr. Cohen explained that 

many department store sales are part of a portfolio or bulk 

transaction with allocated, as opposed to arm’s-length, 

sale prices that often include other rights and 

restrictions that are difficult to quantify.  Both 

valuation witnesses recognized this technique’s 

deficiencies and therefore used their comparable-sales 

information only as a benchmark or check.  Accordingly, and 

after consideration of all of the evidence regarding 

comparable sales, the Board found and ruled that a 

comparable-sales approach was not an appropriate 

methodology to use to estimate the value of the subject 

property for fiscal years 2005 and 2006.   

 “[T]he introduction of evidence concerning value 

based on [cost] computations has been limited to special 

situations in which data cannot be reliably computed under 

the other two methods.”  Correia, 375 Mass. at 362.  

Neither Mr. Collins nor Mr. Cohen used a cost approach here 

because the age of the subject property rendered 

reproduction costs and depreciation estimates speculative 

and because buyers of this type of property would not 

ordinarily rely on the cost approach to ascertain market 
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value.  The Board agreed with Mr. Collins and Mr. Cohen and 

found and ruled that the cost approach was not an 

appropriate technique to use to value the subject property 

for the fiscal years at issue.    

“The income approach to value is generally preferred 

in appraising large properties with complicated income 

streams.”  APPRAISAL INSTITUTE, SHOPPING CENTER APPRAISAL AND ANALYSIS 

183 (Chicago, 1993).  The Massachusetts Courts and this 

Board have ruled that the income-capitalization method is 

appropriate for valuing a commercial income-producing 

property like a department store, see, e.g., Allen v. 

Assessors of Leominster, Mass. ATB Findings of Fact and 

Reports 1990-1, or properties, which comprise all or part 

of a shopping center.  See, e.g., Alstores Realty 

Corporation v. Assessors of Peabody, 391 Mass. 60 (1984); 

Northshore Mall Limited Partnership v. Assessors of 

Peabody, Mass. ATB Findings and Fact and Reports 2004-

195, affirmed, 63 Mass. App. Ct. 1101, 1116 (2005) 

(Decision Pursuant to Rule 1:28); Three Shopping Center 

Assoc. v. Assessors of Swansea, Mass. ATB Findings of Fact 

and Reports 2003-213; Lilarn Properties Corp. v. Assessors 

of North Adams, Mass. ATB Findings of Fact and Reports 

1998-474; Frager v. Assessors of Everett, Mass. ATB 

Findings of Fact and Reports 1985-133; Kimco of New 
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England, Inc. v. Assessors of Leominster, Mass. ATB 

Findings of Fact and Reports 1985-11.  Both Mr. Collins and 

Mr. Cohen relied on an income-capitalization methodology to 

estimate the value of the subject property.  On these 

bases, the Board found and ruled that an income-

capitalization methodology was the most appropriate 

approach for estimating the value of the subject property 

for the fiscal years at issue.   

Under this approach, the subject property’s capacity 

to generate income over a one-year period is analyzed and 

converted into an indication of fair cash value by 

capitalizing the net income at a rate determined to be 

appropriate for the investment risk involved.  Olympia & 

York State Street Co. v. Assessors of Boston, 428 Mass. 

236, 239 (1998).  Net-operating income is obtained by 

subtracting expenses from gross income.  Assessors of 

Brookline v. Buehler, 396 Mass. 520, 523 (1986).  The 

capitalization rate should reflect the return on investment 

necessary to attract investment capital.  Taunton 

Redevelopment Associates, 393 Mass. at 295.   

 In these appeals, the Board found that Mr. Collins and 

Mr. Cohen agreed or differed only slightly on most of their 

determinations for valuing the subject property using an 

income-capitalization methodology.  The primary area of 
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contention between them involved their potential gross 

incomes.  Accordingly, the Board most closely scrutinized 

Mr. Collins’ and Mr. Cohen’s development of their potential 

gross incomes.   

Upon examination of Mr. Collins’ development of his 

potential gross income, the Board first determined that his 

overall methodology, report, and testimony contained many 

underlying inconsistencies, errors, and omissions, which, 

when taken as a whole, compromised the credibility of his 

estimates of the subject property’s potential gross income 

and ultimately his suggested values for the subject 

property for fiscal years 2005 and 2006.  The Board further 

determined that Mr. Collins’ selection and analysis of, as 

well as his reliance on, seven purportedly comparable 

leases, to develop potential-gross-income amounts for his 

income-capitalization methodology, were misplaced or 

flawed.  Mr. Collins acknowledged that the leases that he 

used in the subject appraisal report were the same ones 

that he had selected for an appraisal of a completely 

different property and testified that he did not even 

consider other comparables for his valuation of the subject 

property.   

Mr. Collins’ most egregious adjustment errors occurred 

as a result of his inconsistent methodology for his 
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location adjustments and his failure to make location 

adjustments at all for some of his comparables.  See State 

Mutual Life Insurance Co. v. Assessors of Worcester, Mass. 

ATB Findings of Fact and Reports 1986-151, 164 (“failure to 

properly adjust for the obvious differences in the 

properties [make] imputation of a market rent from the 

‘comparables’ to the subject property devoid of probative 

worth”); Antonino & Dimare v. Assessors of Shutesbury, 

Mass. ATB Findings of Fact and Reports 2008-54, 62 

(“differences in location and area influences in particular 

mean that adjustments are needed before values can be 

extrapolated”). The Board also found that Mr. Collins’ 

market-condition adjustments were confusing, 

unsubstantiated, and unreliable.  In addition, the Board 

questioned the comparability of some of his purportedly 

comparable properties to the subject property because of 

the amount of the gross adjustments that Mr. Collins made 

to them.  See The Trustee of the Charles Cotesworth 

Pinckney Trust v. Assessors of West Tisbury, Mass. ATB 

Findings of Fact and Reports 2007-621, 630-31 (noting that 

excessive adjustments “raise serious questions regarding 

initial comparability”).  Moreover, the Board found that 

Mr. Collins omitted relevant data and failed to demonstrate 

that he appropriately considered all of his adjustment 
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factors for all of his purportedly comparable properties.  

As a result of these observations and findings, the Board 

found and ruled that Mr. Collins’ adjusted market rents and 

ultimately his opinion of the subject property’s values for 

the fiscal years at issue were simply not credible.  

As for Mr. Cohen’s development of his potential gross 

incomes, the Board found and ruled that his percentage-of-

gross-sales approach was less precise and less accurate 

than the more favored technique of adjusting the rents 

contained in the leases of comparable properties to 

determine indicated rental values for appropriate amounts 

of space in the subject property.  Mr. Cohen derived his 

percentage by using primarily secondary sources that 

compiled national data from mostly unidentified properties, 

which were not necessarily comparable to the subject 

property or relevant to its data set.  The Board also found 

that Mr. Cohen’s approach produced at best a check to use 

to confirm an estimate of the subject property’s potential 

gross income developed from the appropriate adjustment of 

rent from a sufficient number of comparable properties’ 

leases.  Consequently, the Board did not adopt Mr. Cohen’s 

recommendations for the subject property’s potential gross 

income for the fiscal years at issue.                 
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The mere qualification of a person as an expert does 

not endow his testimony with any determinative weight.  

Boston Gas Co., 334 Mass. at 579.  “The board [is] not 

required to believe the testimony of any particular 

witness.”  Boston Consolidated Gas Co., 309 Mass. at 72.  

See also North American Philips Lighting Corp. v. Assessors 

of Lynn, 392 Mass. 296, 300 (1984); New Boston Garden Corp. 

v. Assessors of Boston, 383 Mass. 456, 473 (1981); Jordan 

Marsh Co. v. Assessors of Malden, 359 Mass. 106, 110 

(1971).  In these appeals, the Board found and ruled that, 

Mr. Collins’ valuation methodology was not credible, well-

supported, or persuasive.  His appraisal report and 

testimony collapsed under the weight of his numerous 

errors, omissions, and inconsistencies.  Accordingly, his 

appraisal report and testimony were of little, if any, 

probative value.  The Board further found and ruled that 

Mr. Cohen’s income figures and his valuation methodology 

lacked precision and accuracy.  Accordingly, the Board 

found and ruled that neither Mr. Collins’ nor Mr. Cohen’s 

potential-gross-income amounts were reliable enough to use 

in a valuation premised on an income-capitalization 

methodology.  “The consequence of the [B]oard’s rejections 

of the experts’ opinions, therefore, was that the taxpayer 

had not persuaded the [B]oard that the property had been 
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overvalued and, therefore, . . . had not carried its burden 

of proving that the assessors had overvalued the property.” 

Turners Fall Limited Partnership v. Assessors of Montague, 

54 Mass. App. Ct. 732, 735-36 (2002). See Northshore Mall 

Ltd. Partnership, Mass. ATB Findings of Fact and Reports at 

2004-234-35, 255, 259 (finding and ruling that where the 

income-capitalization methodology used by the appellant’s 

valuation expert “was so replete with errors that it was 

unreliable and essentially without merit” and the record 

was otherwise devoid of competent valuation information 

upon which the Board could rely to develop a fair cash 

value for the subject property, the appellant failed to 

meet its burden of proof).      

The burden of proof is upon the appellant to make out 

its right as a matter of law to an abatement of the tax.  

Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 

245 (1974).  An assessment on a parcel of real estate is 

presumed valid until the taxpayer sustains its burden of 

proving otherwise.  Id.  "By holding that the assessment 

is entitled to a presumption of validity, we are only 

restating that the taxpayer bears the burden of persuasion 

of every material fact necessary to prove that its property 

has been overvalued."  General Electric Co. v. Assessors of 

Lynn, 393 Mass. 591, 599 (1984).  In appeals before this 
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Board, a taxpayer "may present persuasive evidence of 

overvaluation either by exposing flaws or errors in the 

assessors' method of valuation, or by introducing 

affirmative evidence of value which undermines the 

assessors' valuation."  Id. at 600 (quoting Donlon v. 

Assessors of Holliston, 389 Mass. 848, 855 (1983)).  The 

mere production evidence is not enough to meet the 

taxpayer’s burden.  See Foxboro Associates v. Assessors of 

Foxborough, 385 Mass. 679, 691 (1982).  The evidence must 

be credible and persuasive.  Id.  The appellant’s evidence 

was not.  “[T]he taxpayer loses when the taxpayer and the 

assessors present the [B]oard with equally footless cases.” 

Hampton Assocs. v. Assessors of Northhampton, 52 Mass. App. 

Ct. 110, 119 (2001).   
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Upon consideration of all of the evidence, the Board 

found and ruled that the appellant failed to meet its 

burden of proving with credible and persuasive evidence 

that the subject property was overvalued for fiscal years 

2005 and 2006.  Therefore, the Board decided these appeals 

for the appellee.   
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