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 These are appeals under the formal procedure pursuant to 

G.L. c. 59, §§ 64 and 65 from the refusal of the appellee to 

abate real estate taxes assessed under G.L. c. 59, §§ 11 and 38 

for fiscal years 2003 and 2004.   

 Commissioner Rose heard these appeals. Commissioners 

Scharaffa, Gorton, and Egan joined him in the decisions for the 

appellant. 

 These findings of fact and report are made pursuant to 

requests by both parties under G.L. c. 58A, § 13 and    8.31 CMR 

1.32.   

 

 Mark J. Witkin, Esq. for the appellant.   

 James F. Sullivan, Esq. for the appellee.   
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FINDINGS OF FACT AND REPORT 

 On January 1, 2002 and January 1, 2003, OCP Limited 

Partnership (“OCP”) was the assessed owner of a 25.5-acre parcel 

of real estate in the Town of Framingham improved with a three-

story, 306,286-square-foot, Class-B office building, known as 

Carousel Office Center.  The property is located along the 

northerly side of the Massachusetts Turnpike and the westerly 

side of Old Connecticut Path.   

 For fiscal year 2003, the Framingham Board of Assessors 

(“assessors”) valued the property at $29,510,000 and assessed a 

tax, at the rate of $29.20 per thousand, in the amount of 

$861,692.00.  For fiscal year 2004, the assessors also valued 

the property at $29,510,000 and assessed a tax, at the rate of 

$29.68 per thousand, in the amount of $875,856.80.   

On December 31, 2002, Framingham’s Collector of Taxes sent 

out the town’s fiscal year 2003 actual real estate tax notices.  

In accordance with G.L. c. 59, § 57C, the appellant paid the tax 

without incurring interest.  On January 28, 2003, the appellant 

timely filed its application for abatement with the assessors.  

The application was deemed denied on April 28, 2003.  The 

appellant subsequently filed its petition with the Appellate Tax 

Board (“Board”) on July 28, 2003.   

On December 31, 2003, Framingham’s Collector of Taxes sent 

out the city’s fiscal year 2004 actual real estate tax notices.  
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In accordance with G.L. c. 59, § 57C, the appellant paid the tax 

without incurring interest.  On January 23, 2004, the appellant 

filed its application for abatement with the assessors.  It was 

deemed denied three months later, and, on May 24, 2004, the 

appellant seasonably filed its petition with the Board.
1
  On the 

basis of these facts, the Board found that it had jurisdiction 

over both of the appeals at issue.  

The subject building is divided into three connected pods, 

called Building A (85,970 square feet), Building B (100,090 

square feet), and Building C (120,226 square feet).  Buildings A 

and B were constructed in 1978, and Building C was completed in 

1980.  Each building has a separate entrance and elevator.  The 

multi-level lobby is located in Building B.  Buildings A and C 

also are accessible from the lobby in Building B.  There are 

1,238 surface-level parking spaces on the premises.   

The buildings are leased to multiple tenants.  By far, the 

largest tenant is Applied Biosystems, which occupies 68.7% of 

the total space.  The property was renovated in 1994-1996 and 

sold to the appellant in 1996 for a reported $21,302,191.  The 

                                                 
1
 At the outset of the hearing, there was some confusion regarding the 

validity of the application for abatement(s) for fiscal year 2004.  It seems 

that two applications were submitted; one by the appellant’s comptroller and 

another (somewhat later but still timely) by Attorney Witkin for both the 

appellant and Applied Biosystems (a tenant paying more than one-half the real 

estate taxes).  The assessors also took no action on this application and, 

accordingly, both applications were deemed denied.  The appellant’s fiscal 

year 2004 petition was the only petition filed with the Board for the subject 

property.  Under the circumstances, the dual application-for-abatement filing 

does not affect the Board’s jurisdiction over the appellant’s appeal.     
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elevator controls, windows, HVAC system, and pavement were not 

part of that renovation.  Since then, the property has been 

well-maintained but not subject to any additional renovations.   

The basic construction of the buildings includes concrete 

footings and foundations, concrete and steel frames, pre-cast 

concrete-panel exterior walls, mechanically fastened PVC roof 

cover, and insulated glass in aluminum frames.    The interior 

finishes vary but generally include carpeted floors, painted 

drywall partitioning, and suspended acoustical ceilings, all of 

which are typical of the market.  There also are some laboratory 

and R&D spaces with vinyl-tile flooring, sinks, cabinets and 

benches, and piped gases.       

 The appellant’s real estate valuation expert was Steven R. 

Foster.  To value the subject property, he used an income 

capitalization method, along with a sales comparison approach as 

a check.  The data upon which he relied in his income 

capitalization methodology is detailed in the table below. 

 

Pertinent Information FY 2003 FY 2004 

   

Building Size in square feet   306,000   306,000 

Rent in $/square foot 21.25 19.75 

Total Gross Rent in $ 6,502,500 6,043,500 

Vacancy Rate as a % 10 10 

Expenses: 

  Operating in $ 

 

2,112,000 

 

2,187,000 

  TI, Brokerage, Reserves in $   306,000   306,000 

  Total in $  2,418,000
2
  2,493,000

2 

                                                 
2
 For some unexplained reason, Mr. Foster used $2,406,000 as the sum.  The 

Board assumes that he simply erred in his calculation. 
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Overall Capitalization Rate as a % 9.75 9.75 

Tax Factor as a % 2.92 2.97 

Total Capitalization Rate as a %      12.67     12.72 

 
 His actual income capitalization methodology is summarized 

in the below table. 

 
Stabilized Operating Statement 01/01/2002 01/01/2003 

   

Gross Potential Income 

 

$ 6,502,500 $ 6,043,500 

Less: Vacancy and Credit Collection Loss 

 

$   650,250 $   604,350 

Effective Gross Income 

 

$ 5,852,250 $ 5,439,150 

Less Expenses:   

  Operating $ 2,112,000 $ 2,187,000 

  Tenant Improvements 0 0 

  Brokerage $   153,000 $   153,000 

  Reserves $   153,000 $   153,000 

  Total $ 2,418,000 $ 2,493,000 

 

Net Operating Income 

 

$ 3,434,250 

 

$ 2,946,150 

   

Overall Capitalization Rate 0.0975 0.0975 

Real Estate Tax Factor 0.0292 0.0297 

Adjusted Capitalization Rate 0.1267 0.1272 

   

Indicated Value $27,105,367 $23,161,557 

Rounded to: $27,100,000 $23,200,000 

 
 The assessors also used an income capitalization approach 

to justify the $29,510,000 assessments for the fiscal years at 

issue.  Their methodology is summarized in the table below.   

 
Stabilized Operating Statement Fiscal Year 

2003 

Fiscal Year 

2004 

   

Potential Gross Income:  

  118,612 sq. ft. @ $23.00/sq. ft. = $ 2,728,076 

   62,066 sq. ft. @ $21.00/sq. ft. = $ 1,303,386 

  126,316 sq. ft. @ $20.00/sq. ft. = $ 2,526,320 

  306,994 sq. ft.                     $6,557,782 

 

 

 

 

 $6,557,782       

 

 

 

 

$6,557,782  

   

Less: Vacancy & Credit Collection Loss (10%) -$655,778  -$655,778 

   

Effective Gross Income $5,902,004 $5,902,004 

   

Less: Expenses & Reserves (35%) -$2,065,701 -$2,065,701 
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Net Income $3,836,303 $3,836,303 

   

Cap. Rate (Base plus Rounded Tax Factor) 13.00% 13.00% 

   

Indicated Value $29,510,023 $29,510,023 

   

Rounded $29,510,000 $29,510,000 

 

There was no dispute that, for the fiscal years at issue, 

the property’s highest and best use was its existing use.  The 

parties differed in their determinations of the subject 

property’s value.  The Board selected among the various elements 

of value presented by the parties and formed its own independent 

judgment of the property’s fair cash value using, like the 

parties’ valuation witnesses, an income capitalization approach.   

In his income capitalization methodology, the appellant’s 

real estate valuation expert, Mr. Foster, used 306,000 square 

feet for the subject property’s rentable space.  He used a 

rounded figure because he asserted that it best accounted for 

internal configuration changes in the property from changing 

tenancies.  The appellant reported in its informational filings 

submitted to the assessors, pursuant to G.L. c. 59, § 38D, that 

the property contained 306,286 square feet of rentable space.  

The assessors used an even higher figure (306,994 square feet), 

but did not adequately explain how it was derived.
3
  The Board 

found that the 306,286-square-foot figure listed on the 

                                                 
3
 It may have been derived by using some outside dimensions or by including 

some of the common areas or by relying on some combination of both.  At any 

rate, it appears to include some unrentable space.   
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appellant’s § 38D filings was the most appropriate figure to use 

because it represented the actual square footage under lease and 

the internal configuration of the property for the fiscal years 

at issue.    

 For rents, Mr. Foster considered, but gave little weight, 

to the actual leases because they were initiated, for the most 

part, in the mid-1990s, well earlier than the relevant 

assessment dates.  He then examined leases from reasonably 

comparable properties with terms beginning in 2001, 2002, and 

2003.  Based on his analysis of these leases, he determined that 

the gross market rents for the subject property for fiscal years 

2003 and 2004 were $23.00 and $21.50 per square foot, 

respectively.  Mr. Foster decreased the rents from fiscal year 

2003 to fiscal year 2004 to account for a weakening commercial 

rental market evidenced by both actual lease proposals and his 

market data.  He then lowered these rents by $1.00 to reflect 

tenant-improvement costs and by another $0.75 to reflect tenant 

concessions, which he estimated at two months of free rent per 

five-year term.  The assessors purportedly relied on § 38D 

submissions for comparable properties, which were never 

introduced into evidence, for their market rents.  Their 

stabilized gross market rents varied from $20.00 to $23.00 per 

square foot depending upon the subject property’s building and 
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floor.  The assessors believed that the commercial market 

remained stable from January 1, 2002 to January 1, 2003.   

The Board found that Mr. Foster’s gross market rents, but 

without either of his suggested deductions, were the most 

appropriate ones to use in its income capitalization 

methodology.  They were derived from market data, and the 

assessors’ stabilized rents were similar.  The Board did not 

deduct for tenant improvements because it found that they are 

more properly considered as an expense in an income 

capitalization approach.  The Board did not deduct for 

concessions because Mr. Foster did not provide any support or 

data in this regard, only his bare assertion.  The Board 

therefore found that their necessity was not fully established.  

The Board did find, however, that Mr. Foster amply demonstrated, 

through his selection of comparable rents, the reasonableness of 

his market rents for the property for the fiscal years at issue 

and the existence of a declining commercial market.      

 For his suggested vacancy and collection-loss percentage of 

ten percent, Mr. Foster again turned to the market to find a 

stabilized rate.   The assessors used the identical rate in 

their methodology.  Even though the actual vacancy rates for the 

property for each of the fiscal years at issue were less than 

ten percent, the Board elected to use the market rate because 
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both of the parties’ valuation witnesses used it and a market 

rate is more appropriate.   

 For expenses, Mr. Foster compared the property’s actual 

costs to the market.  He determined that the subject was on the 

high side for utilities and possibly reserves because of some 

obsolescence present in the buildings’ systems and parking lot.  

The assessors used a straight thirty-five percent for expenses 

including tenant improvements, reserves, and brokerage 

commissions.  The Board used Mr. Foster’s expenses, plus his 

brokerage costs and reserves, because they reflected the market 

as well as the property’s higher-than-average utility costs.  

However, unlike Mr. Foster, the Board stabilized the utility 

costs at $3.00 per square foot for each year, instead of 

increasing the cost from $3.00 in fiscal year 2003 to $3.25 in 

fiscal year 2004.
4
  The Board found that the actual utility costs 

in evidence suggested that an increase in the average or 

stabilized figure that it adopted for fiscal year 2003 was not 

warranted for determining the appropriate utility cost to use 

for fiscal year 2004.  In addition, the Board included, as an 

                                                 
4
 Mr. Foster’s chart, which summarizes his operating expenses and is contained 

on page 92 in his appraisal report (Exhibit 2), depicts utility costs at 

$3.25 and $3.50 per square foot for fiscal years 2003 and 2004, respectively.  

The narrative on page 91 of his appraisal report, however, reaches a 

different result.  “[The] actual cost [of utilities] averaged $1,278,323, or 

$4.18 per square foot between 199 [sic] and 2002.  I have used $4.25 per 

square foot for fiscal year 2003 and $4.50 per square foot for fiscal year 

2004, and adjusted these downward by $1.25 per square foot for tenant 

electricity that is typically paid as additional rent by the tenant.”  The 

Board found that the information in his narrative contained the appropriate 

figures for its consideration.   
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expense, $1.00 per square foot for tenant improvements.  The 

Board found that this figure was adequately supported by Mr. 

Foster’s data and should be considered in the expense category 

as opposed to being an adjustment to rent within the income 

category.         

 In developing his base capitalization rate, Mr. Foster 

examined both leased-fee and fee-simple sales along with band-

of-investment and mortgage-equity techniques.  His analysis 

indicated that a base capitalization rate between 9.4% and 9.8% 

was an appropriate selection.  After comparing this range to 

rates in the Korpacz Real Estate Investor Survey for the fourth 

quarters in 2000 through 2003, he settled on 9.75% as a suitable 

base rate for both of the fiscal years at issue.   Mr. Foster 

then added a tax factor for each of the fiscal years because he 

used gross leases in his methodology.  The assessors applied a 

total capitalization rate of 13.00%, which included a rounded 

tax factor, for both of the fiscal years at issue.  The Board 

adopted Mr. Foster’s total capitalization rates because it found 

that they were well grounded in market data and assumptions, 

used exact tax factors, and were comparable to, albeit somewhat 

lower than, the assessors’ suggested rate.   

 In summary and based on the foregoing subsidiary findings, 

the Board found that the property’s gross potential income was 

$7,044,578 and $6,585,149 for fiscal years 2003 and 2004, 
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respectively.  After adjusting the property’s gross potential 

income for each fiscal year by ten percent to account for 

vacancy and credit loss, the Board found that the property’s 

effective gross income was $6,340,120 and $5,926,634, for fiscal 

years 2003 and 2004, respectively.  The Board then deducted from 

the effective gross income for each of the fiscal years at 

issue, operating expenses in the amount of $2,036,802 as well as 

costs for tenant improvements ($306,286), brokerage commissions 

($153,143), and reserves for replacement ($153,143).  The Board 

found that the property’s net operating income was $3,690,746 

for fiscal year 2003 and $3,277,260 for fiscal year 2004.  Using 

a capitalization rate of 12.67%, the Board determined that the 

value for the subject property for fiscal year 2003 was 

$29,130,000 after rounding.  Using a capitalization rate of 

12.72%, the Board determined that the rounded value for the 

subject property for fiscal year 2004 was $25,765,000.  A 

summary of the methodology that the Board used for each of the 

fiscal years at issue is contained in the following table. 

 FY 2003 FY 2004 

Gross Potential Income:   

   306,286 sq. ft.   

  @ $23.00 for FY 2003 & $21.50 for FY 2004  7,044,578 6,585,149 

Less: Vacancy & Credit Loss (10%)   (704,458)   (658,515) 

Effective Gross Income  6,340,120 5,926,634 

Less: Operating Expenses:   

  Insurance ($0.15/sq. ft.)    (45,943)    (45,943) 

  Utilities ($3.00/sq. ft.)   (918,858)   (918,858) 

  Maintenance & Cleaning ($2.50/sq. ft.)   (765,715)   (765,715) 

  Management ($1.00/sq.ft.)   (306,286)   (306,286) 

Total Operating Expenses (2,036,802) (2,036,802) 

Less: Tenant Improvements ($1.00/sq. ft.)   (306,286)   (306,286) 
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Less: Brokerage Commissions ($0.50/sq. ft.)   (153,143)   (153,143) 

Less: Reserves for Replacement ($0.50/sq. ft.)   (153,143)   (153,143) 

Net Operating Income  3,690,746 3,277,260 

Capitalization Rate:   

                FY 2003            FY 2004 

  Base Rate      9.75%              9.75% 

  Tax Factor     2.92%              2.97% 

  Adj. Rate     12.67%             12.72% 

 

 

 

     0.1267 

 

 

 

0.1272 

Indicated Value  29,129,802  25,764,622 

Rounded  29,130,000  25,765,000 

Assessed Value  29,510,000  29,510,000 

Overvaluation     380,000   3,745,000 

 
On this basis, the Board decided these appeals for the 

appellant and granted abatements in the amount of $11,096.00 for 

fiscal year 2003 and $111,151.60 for fiscal year 2004.   

 

OPINION 

The assessors are required to assess real estate at its 

fair cash value. G.L. c. 59, § 38.  Fair cash value is defined 

as the price on which a willing seller and a willing buyer will 

agree if both of them are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 

549, 566 (1956).  In determining fair market value, all uses to 

which the property was or could reasonably be adapted on the 

relevant assessment dates should be considered.  Newton Girl 

Scout Council, Inc. v. Massachusetts Turnpike Authy., 335 Mass. 

189, 193 (1956); Irving Saunders Trust v. Assessors of Boston, 

26 Mass. App. Ct. 838, 843 (1989).  The goal is to ascertain the 

maximum value of the property for any legitimate and reasonable 

use.  Id.  Both the appellant’s real estate valuation expert and 
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the assessors agreed that the highest and best use of the 

subject property during the fiscal years at issue in these 

appeals was its current use.  In consideration of the parties’ 

agreement in this regard and the Board’s own determination, the 

Board found and ruled that the property’s current use was its 

highest and best use for the fiscal years at issue.         

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine 

the fair cash value of property: income capitalization, sales 

comparison, and cost reproduction.  Correia v. New Bedford 

Redevelopment Authority, 375 Mass. 360, 362 (1978).  “The board 

is not required to adopt any particular method of valuation.”  

Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 Mass. 447, 

449 (1986).  In these appeals, the Board agreed with the 

appellant’s real estate valuation expert and the assessors and 

found and ruled that the income capitalization approach was the 

best method to use to value this income-producing property.  The 

income capitalization approach is an appropriate technique to 

use for valuing income-producing property.  Assessors of Quincy 

v. Boston Consolidated Gas Co., 309 Mass. 60, 64-65 (1941).  The 

appellant’s valuation expert also used a sales comparison 

approach, but only as a check.   

The income stream used in the income capitalization method 

must reflect the property’s earning capacity or economic rental 
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value.  Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 

Mass. at 451.  Imputing rental income to the subject property 

based on fair market rentals from comparable properties is 

evidence of value if, once adjusted, they are indicative of the 

subject property’s earning capacity.  See Correia v. New Bedford 

Redevelopment Auth., 5 Mass. App. Ct. 289, 293-94 (1977), rev’d 

on other grounds, 375 Mass. 360 (1978); Library Services, Inc. 

v. Malden Redevelopment Auth., 9 Mass. App. Ct. 877, 878 

(1980)(rescript); Avco Manufacturing Corp. v. Assessors of 

Wilmington, 12 Mass. App. Tax Bd. Rep. 132, 143 (1990).  After 

accounting for vacancy and rent losses, the net-operating income 

is obtained by deducting the landlord’s appropriate expenses.  

Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 Mass. at 

452-453.  Generally, the selection of expenses is up to the 

Board.  Id.  “The issue of what expenses may be considered in 

any particular piece of property is for the board.”  Alstores 

Realty Corp. v. Assessors of Peabody, 391 Mass. 60, 65 (1984).  

Value is then determined by dividing net operating income by a 

capitalization rate.  Assessors of Brookline v. Buehler, 396 

Mass. 520, 522-23 (1986).       

The Board selected its rents to reach its gross-income 

figures from those suggested by the appellant’s real estate 

valuation expert but without his deductions for tenant 

improvements and rent concessions.  The Board’s adjusted 
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selections were reasonably consistent with the assessors’ 

selections as well.  The Board’s vacancy and credit-loss rates 

were equivalent to the rates selected by both parties’ valuation 

witnesses and were based on their testimony and the data 

contained in the appellant’s valuation expert’s appraisal report 

regarding the relevant market.  The Board’s operating-expense 

deductions were also based on the appellant’s real estate 

valuation expert’s operating expenses, as were its reserves, 

brokerage commissions, and tenant-improvement costs.  The Board, 

however, included its tenant-improvement costs as an expense as 

opposed to a deduction in rent rates.  See APPRAISAL INSTITUTE, THE 

APPRAISAL OF REAL ESTATE at 519-20  (12
th
 ed., 2001).   

The capitalization rate selected should consider the return 

necessary to attract investment capital.  Taunton Redevelopment 

Assoc. v. Assessors of Taunton, 393 Mass. 293, 295 (1984).  The 

tax factor is a percentage added to the capitalization rate “to 

reflect the tax which will be payable on the assessed valuation 

produced by the [income capitalization approach].”  Assessors of 

Lynn v. Shop-Lease Co., 364 Mass. 569, 573 (1974).  The Board 

adopted Mr. Foster’s suggested capitalization rates because they 

were derived from appropriate market data and included the 

actual tax rate.  The rate that the assessors used was 

comparable.    
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In reaching its opinion of fair cash value in these 

appeals, the Board was not required to believe the testimony of 

any particular witness or to adopt any particular method of 

valuation that an expert witness suggested.  Rather, the Board 

could accept those portions of the evidence that the Board 

determined had more convincing weight.  Foxboro Associates v. 

Board of Assessors of Foxborough, 385 Mass. 679, 683 (1982);      

New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 

473 (1981); Assessors of Lynnfield v. New England Oyster House, 

Inc., 362 Mass. 696, 702 (1972).  In evaluating the evidence 

before it, the Board selected among the various elements of 

value and formed its own independent judgment of fair cash 

value.  General Electric v. Assessors of Lynn, 393 Mass. 591, 

605 (1984); North American Philips Lighting Corp. v. Assessors 

of Lynn, 392 Mass. 296, 300 (1984). 

The Board need not specify the exact manner in which it 

arrived at its valuation.  Jordan Marsh v. Assessors of Malden, 

359 Mass. 106, 110 (1971).  The fair cash value of property 

cannot be proven with “mathematical certainty and must 

ultimately rest in the realm of opinion, estimate and judgment.”  

Assessors of Quincy v. Boston Consol. Gas Co., 309 Mass. at 72.  

“The credibility of witnesses, the weight of the evidence, and 

inferences to be drawn from the evidence are matters for the 
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board.”   Cummington School of the Arts, Inc. v. Assessors of 

Cummington, 373 Mass. 597, 605 (1977).   

“‘The burden of proof is upon the [appellant] to make out 

its right as a matter of law to abatement of the tax.’”  

Schlaiker v. Board of Assessors of Great Barrington, 365 Mass. 

243, 245 (1974), quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922).  The appellant must show 

that it has complied with the statutory prerequisites to its 

appeal, Cohen v. Assessors of Boston, 344 Mass. 268, 271 (1962), 

and that the assessed valuation of its property was improper.  

See Foxboro Associates v. Board of Assessors of Foxborough, 385 

Mass. at 691.  The assessment is presumed valid until the 

taxpayer sustains its burden of proving otherwise.  Schlaiker v. 

Board of Assessors of Great Barrington, 365 Mass. at 245.  The 

Board ruled that the appellant met its burden of proving that 

the subject property was overvalued in both of the fiscal years 

at issue in these appeals. 

The Board applied these principles in finding the fair cash 

value of the subject property during the fiscal years at issue 

in these appeals.  On this basis, the Board decided that the 

subject property was overvalued in the amounts of $380,000 and 

$3,745,000 in fiscal years 2003 and 2004, respectively.  

Therefore, the Board granted the appellant abatements for fiscal 
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years 2003 and 2004 in the respective amounts of $11,096.00, and 

$111,151.60. 
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