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FINDINGS OF FACT AND REPORT 

 The issue in these appeals is whether Bell Atlantic 

Mobile of Massachusetts Corporation, Ltd., d/b/a Verizon 

Wireless (“Bell Atlantic Mobile”), a provider of wireless 

cellular communications services, is entitled to the 

corporate utility exemption under G.L. c. 59, § 5, cl. 

16(1)(d).  This issue was fully tried, argued and briefed by 

the parties in a prior appeal involving fiscal year 2004.  

See Bell Atlantic Mobile v. Commissioner of Revenue, et al, 

Mass. ATB Findings of Fact and Reports 2007-121, aff’d, 451 

Mass. 280 (2008) (“Bell Atlantic Mobile I”).  However, as 

explained below, the Board’s denial of the corporate utility 

exemption to Bell Atlantic Mobile has not been the subject 

of appellate review. 

 Bell Atlantic I involved appeals brought under two 

different statutes: (1) G.L. c. 59, § 39 concerning the 

Commissioner of Revenue’s central valuation of certain 

personal property owned by Bell Atlantic Mobile (“§ 39 

appeals”); and (2) G.L. c. 59. § 64 and 65 (“§ 65 appeals”) 

in which Bell Atlantic Mobile sought abatement of taxes paid 

to 220 cities and towns on its machinery1 on the ground that 

                                                 
1 The personal property at issue in Bell Atlantic Mobile I and in the 
present appeals is machinery used in the conduct of Bell Atlantic 
Mobile’s business including antennae, analogue and digital computer 
components, amplifiers, switching equipment, generators and power 
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its machinery was entitled to the corporate utility 

exemption under G.L. c. 59, § 5, cl. 16(1)(d) and was 

overvalued. 

In Bell Atlantic Mobile I, the Board consolidated the 

§ 39 appeals and the § 65 appeals.  The Board then 

bifurcated the hearing of all consolidated appeals to first 

address all issues other than valuation: specifically, 

whether Bell Atlantic Mobile was a “telephone company” whose 

“machinery, poles, wires and underground conduits, wires and 

pipes” should have been centrally valued by the Commissioner 

under § 39 and whether Bell Atlantic Mobile was entitled to 

the corporate utility exemption under clause 16(1)(d).  On 

May 15, 2006, the Board issued a Decision in the § 39 

appeals for the 220 appellee cities and towns and the 

appellant City of Newton in which the Board determined that 

Bell Atlantic Mobile was not a telephone company subject to 

central valuation under § 39 and that, because the Board 

determined that § 39 did not apply to Bell Atlantic Mobile, 

the Commissioner did not have the authority to allow or deny 

the property tax exemption claimed by Bell Atlantic Mobile.   

Consistent with its May 15, 2006 Decision in the § 39 

appeals, the Board also issued on that same day an Order in 

                                                                                                                                                    
equipment.  See Bell Atlantic Mobile I, Mass. ATB Findings of Fact and 
Reports at 2007-130. 
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the § 65 appeals, ruling that Bell Atlantic Mobile: 1) was 

not subject to central valuation under § 39; 2) was not 

entitled to the corporate utility exemption under clause 

16(1)(d); and 3) was taxable on all personal property owned 

by it on January 1, 2003 in each of the appellee cities and 

towns.   

The Board stayed further action on the § 65 appeals to 

allow the parties to seek appellate review of the Board’s 

determination that Bell Atlantic Mobile was not subject to 

central valuation under § 39.  The Board determined that 

final appellate resolution of this issue prior to a hearing 

on valuation was necessary because the determination of the 

proper parties and the valuation and tax assessment 

parameters in any further Board proceedings were affected by 

whether Bell Atlantic Mobile was subject to § 39.   

The Supreme Judicial Court’s affirmance of the Board in 

Bell Atlantic Mobile I concerned only the § 39 appeals and 

not the § 65 appeals.  See 451 Mass. at 285, n. 11 (“The 

board’s conclusion that Bell Atlantic Mobile is not a 

telephone company under G.L. c. 59, § 39, disposed of the 

§ 39 appeals . . . .  The board did decide, in the context 

of the § 65 appeals, that Bell Atlantic Mobile was not 

entitled to the [corporate utility] exemption.  Those 

appeals, however, are not before us.”). 



  ATB 2010-901

After the Supreme Judicial Court’s decision in Bell 

Atlantic Mobile I, the Board scheduled a hearing on the § 65 

appeals.  However, Bell Atlantic Mobile withdrew its § 65 

appeals for fiscal year 2004 prior to the scheduled hearing.  

Bell Atlantic Mobile also withdrew its § 65 appeals for 

fiscal years 2005 and 2006 prior to a hearing.   

For purposes of the present § 65 appeals for fiscal 

year 2007, the parties stipulated that the fair cash value 

of Bell Atlantic Mobile’s personal property at issue was its 

assessed value for fiscal year 2007.  Accordingly, there was 

no issue of valuation before the Board, and the only issue 

to be decided in these appeals was whether Bell Atlantic 

Mobile was entitled to the corporate utility exemption.  For 

purposes of the present appeals, the parties also stipulated 

that, because the exemption issue was “fully tried, argued 

and briefed by the parties in [Bell Atlantic Mobile I] . . . 

the Board may adopt the record of trial of [Bell Atlantic 

Mobile I], including the arguments and briefs” in its 

determination of the exemption issue. 

For the reasons detailed in the following Opinion, the 

Board ruled that Bell Atlantic Mobile was not entitled to 

the corporate utility exemption and was taxable under 

G.L. c. 59, § 18 on all personal property owned by it on 

January 1, 2006, the relevant assessment date for fiscal 
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year 2007, and located in each of the cities and the town 

which are the appellees in these appeals. 

 

OPINION 

Under G.L. c. 59, § 5, cl. 16(1)(d), a foreign 

corporation subject to taxation under certain enumerated 

sections of G.L. c. 63, including § 52A,2 is exempt from 

property tax on all of its property other than “real estate, 

poles, underground conduits, wires and pipes, and machinery 

used in manufacture or in supplying or distributing water.” 

In contrast, under G.L. c. 59, cl. 16(2), business 

corporations are taxable on “machinery used in the conduct 

of the business.”   

Accordingly, if Bell Atlantic Mobile was taxable under  

§ 52A and therefore entitled to the exemption under clause 

16(1)(d), the only personal property it owned that would be 

subject to property tax would be its “machinery used in 

manufacture” – that is, its electrical generating equipment.  

However, if it was not taxable under § 52A and was therefore 

not entitled to the exemption under clause 16(1)(d), all of 

its machinery and equipment, including its antennae, 

                                                 
2 Bell Atlantic Mobile relies solely on § 52A, which governs the taxation 
of utility corporations including telephone and telegraph companies, to 
support its argument that it qualifies for the exemption under 
G.L. c. 59, § 5, cl. 16(1)(d).  
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transmitters, receivers, amplifiers, and switching 

equipment, would be subject to local tax. 

A. G.L. c. 63, § 52A 

Section 52A provides that every “utility corporation” 

doing business in the commonwealth must pay an annual tax on 

its corporate franchise.  A “utility corporation” is defined 

in § 52A(1)(a) to mean: 

(i) every incorporated electric company and gas 
company subject to chapter one hundred and sixty-
four; (ii) every incorporated water company and 
aqueduct company subject to chapter one hundred 
and sixty-five; (iii) every incorporated telephone 
and telegraph company subject to chapter one 
hundred and sixty-six; (iv) every incorporated 
railroad and railway company subject to chapter 
one hundred and sixty; and every corporation 
qualified under section one hundred and thirty-one 
A of said chapter one hundred and sixty to 
acquire, own and operate terminal facilities for 
steam, electric or other types of railroad; (v) 
every incorporated street railway subject to 
chapter one hundred and sixty-one; (vi) every 
incorporated electric railroad subject to chapter 
one hundred and sixty-two; (vii) every 
incorporated trackless trolley company subject to 
chapter one hundred and sixty-three; (viii) every 
domestic or foreign pipe line corporation engaged 
in the transportation or sale of natural gas 
within the commonwealth; and (ix) every foreign 
corporation which is not subject to the above 
chapters but which does an electric, gas, water, 
aqueduct, telephone, telegraph, railroad, railway, 
street railway, electric railroad, trackless 
trolley or bus business within the commonwealth 
and has, prior to January first, nineteen hundred 
and fifty-two been subject to taxation under 
sections fifty-three to sixty, inclusive.3 

                                                 
3 Bell Atlantic Mobile, organized nearly half a century after 1952, makes 
no argument that it is a utility corporation under § 52A(1)(ix). 
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(emphasis added).  A review of the public utility 

corporations enumerated in § 52A reveals a common 

characteristic: an extensive physically interconnected 

distribution infrastructure, composed of wires, pipes, 

conduits or tracks strung over or laid in or under public 

ways or private property.   

Unlike the physical interconnectivity of the 

distribution networks employed by the § 52A utilities, the 

network of cell sites and switching stations of Commercial 

Mobile Radio Service (“CMRS”) providers such as Bell 

Atlantic Mobile are “connected” by radio signals, with a 

minimal amount of wiring connecting the switching station to 

the land lines of local telephone companies.4  Accordingly, 

Bell Atlantic Mobile’s lack of a significant physical 

distribution infrastructure suggests that it is not a 

utility corporation for purposes of § 52A.   

 A utility’s extensive infrastructure and other 

economic, operational, and technical characteristics of its 

business make it unlikely, if not practically impossible, 

for a second provider to enter the utility’s business, 

resulting in a “natural monopoly” for the utility, in the 

                                                 
4 This minimal amount of wiring is apparently owned by the land-line 
phone companies, given Bell Atlantic Mobile’s position that its only 
personal property subject to tax is its electrical generating equipment. 
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absence of governmental intervention requiring access to the 

utilities infrastructure by other providers.  See, e.g., 47 

USC § 251 (requiring telecommunication carriers to allow 

other telecommunication carriers to interconnect with their 

infrastructure).  For example, a gas company will incur a 

large initial capital outlay to purchase pipes, dig up 

streets, install pipes and other necessary distribution 

equipment, and connect to homes.  It will also need to 

secure easements and government permits to install and 

access its distribution system.  It would make little 

practical or economic sense for a competitor to enter the 

market and essentially dig up the same streets and private 

property to lay a set of pipes parallel to the utility’s 

pipes and attempt to gain market share from the utility’s 

customers.  

As a result, the government typically allows utilities 

like those listed in § 52A to operate as monopolies, in 

return for which the government regulates many aspects of 

the utility, including: its ability to enter a market and 

construct and maintain its infrastructure; the rates it can 

charge its customers; and requiring access to its 

infrastructure by other providers.  See generally JAMES C. 

BONBRIGHT, ET AL., PRINCIPLES OF PUBLIC UTILITY RATES, at 17-25 

(2d ed. 1988); 47 USC § 251.  Government regulation of 
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utilities is evidenced by the fact that the definition of 

each utility mentioned in § 52A includes the statute by 

which that utility is regulated.   

The specific definitional reference in § 52A to the 

regulatory authority by which each utility is governed 

indicates that entities providing services similar to those 

offered by the utility, but not subject to the same 

regulatory statute, are not § 52A utilities.  For example, 

under § 52A(a)(1), electric and gas companies subject to 

chapter 164 are defined as utilities. Although both 

electricity and gas are used for home heating, that does not 

mean that companies selling other home-heating fuels, such 

as oil, coal, or wood, that have no extensive distribution 

infrastructure and are not regulated under § 164, would 

qualify as utilities for purposes of § 52A. 

Similarly, there are a number of functional substitutes 

for rail and trolley transportation that do not have 

embedded physical infrastructures and are not subject to the 

regulatory statutes referenced in § 52A, including buses, 

taxis, trucks, airplanes, and boats.  However, it is only 

the enumerated trains and trolleys, regulated under specific 

sections of the General Laws, which constitute utilities 

taxable under § 52A.   
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In an analogous situation, satellite television 

providers offer a service arguably similar to cable 

television providers: multi-channel and pay-per-view 

television programming.  While cable television providers 

have a physical distribution infrastructure similar to wired 

telephone companies, satellite television providers use 

waves transmitted through the air, transmitters and 

receivers to distribute their service.  The Board is aware 

of no instance where satellite television providers have 

been held to be subject to the rate and entry regulation of 

cable television providers under G.L. c. 166A. 

The specific section at issue in these appeals, 

§ 52A(1)(a)(iii), requires that a telephone company be 

“subject to chapter one hundred and sixty-six.”  

Accordingly, chapter 166 must be analyzed to determine 

whether Bell Atlantic Mobile was subject to its provisions 

and therefore taxable as a utility corporation under § 52A 

and entitled to the personal property tax exemption under 

clause 16(1)(d). 

B. G.L. c. 166 

Like G.L. c. 59, § 39 and G.L. c. 63, § 52A(1)(a)(iii), 

G.L. c. 166 contains no definition of the term “telephone 

company.”  G.L. c. 166, § 11, does define the term “company” 

to include “every person, partnership, association and 
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corporation engaged in the business of transmission of 

intelligence by electricity.”  This definition provides only 

that all telephone and telegraph companies, regardless of 

the company’s form of organization, must file the annual 

return required under § 11, but sheds no light on what 

constitutes a telephone company.  Further, the evidence in 

these appeals established that cellular handsets do not 

transmit intelligence by electricity; the electricity used 

to power the handset does not leave the phone and the 

“intelligence” is transmitted by radio waves.  Accordingly, 

G.L. c. 166 must be examined to determine whether CMRS 

providers are subject to its provisions. 

Much of chapter 166 has nothing to do with CMRS 

providers in general or Bell Atlantic Mobile in particular.  

The first sentence of the first section of chapter 166 

states that a telegraph or telephone company “shall not 

commence the construction of its line” until certain stock 

subscription and filing requirements are met.  G.L. c. 166, 

§ 1.  See also G.L. c. 166, §§ 2-10 (relating to certain 

financial requirements referenced in § 1); § 15D (relating 

to excavation of underground wires or cables); §§ 16-20 

(relating to the provision of telegraph services); §§ 21-42B 

(relating to poles and wires). Bell Atlantic Mobile has no 
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line to construct, underground wires or cables to excavate, 

telegraph services to provide, or poles or wires.   

In affirming the Board in Bell Atlantic Mobile I, the 

Supreme Judicial Court also recognized that: 

the majority of the provisions of G.L. c. 166 are 
simply inapplicable to a CMRS provider, and Bell 
Atlantic Mobile’s assertion it might 
hypothetically be ‘subject to’ G.L. c. 166 in 
some way is too speculative to be convincing.  
Therefore, the language of the corporate utility 
exemption statutes reinforces the conclusion that 
Bell Atlantic Mobile is not a telephone company.   
 

Bell Atlantic Mobile I, 451 Mass. at 286-87.   

Bell Atlantic Mobile also relies on the annual return 

requirement under G.L. c. 166, § 11 as principal support for 

its argument that it is “subject to” chapter 166.  Section 

11 provides in pertinent part: 

Every telephone or telegraph company doing 
business in the commonwealth shall annually, on 
or before March thirty-first or such subsequent 
date as the department of telecommunications and 
energy, for good cause shown in any case, may 
fix, file with said department a report of its 
doings for the year ending December thirty-first 
preceding, which report shall be in such detail 
as the department prescribes, and shall be 
called the “Annual Return.” 
 
It is not disputed that prior to 1994, the Department 

of Public Utilities (“DPU”), the predecessor to the 

Department of Telecommunications and Energy (“DTE”) 

referenced in § 11, required CMRS providers to file an 

annual return.  There is also no dispute that prior to 1994, 
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G.L. c. 159, §§ 12-12D, not Chapter 166, authorized DPU to 

regulate the rates charged by CMRS providers and required 

that CMRS providers obtain a certificate of public necessity 

from DPU prior to offering service in Massachusetts.   

 On August 10, 1993, the federal Omnibus Budget 

Reconciliation Act of 1993 was signed into law, amending the 

Communications Act of 1934 by preempting state and local 

regulation of commercial and private mobile radio services.  

In pertinent part, the amendment stated: 

No state or local government shall have any 
authority to regulate the entry of or the rates 
charged by any commercial mobile service or any 
private mobile service, except that this 
paragraph shall not prohibit a State from 
regulating the other terms and conditions of 
commercial mobile services. 
 

47 USC 332(c)(3).  The amendment allowed states to petition 

the FCC for authority to regulate the rates of CMRS 

providers if the state could demonstrate that market 

conditions failed to protect subscribers from unjust, 

unreasonable, or discriminatory rates or the CMRS is a 

replacement for a substantial portion of the land line 

services within the state. 

 In response to the federal amendment, DPU issued DPU 

Order 94-73.  After conducting an investigation and 
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reviewing written comments from interested parties,5 the DPU 

determined that: 

Market forces in the state are adequate to 
protect the public from unjust and unreasonable 
wireless service rates or from rates that are 
unjustly or unreasonably discriminatory.  Also 
we find that wireless service in Massachusetts 
is not a replacement for land-line telephone 
exchange service for a substantial portion of 
the land-line exchange service within the 
Commonwealth.  Therefore, the Department shall 
not petition the FCC for authority to continue 
rate regulation of [CMRS providers] in 
Massachusetts. 
 

DPU Order 94-73 at 13.  On the basis of its findings and 

conclusions, the DPU ordered that: 

As of August 10, 1994, the Department will no 
longer regulate the rates of [CMRS providers] in 
Massachusetts . . . and will no longer regulate 
the entry of [CMRS providers] into the market.  
We have found that market forces in the state 
are adequate to protect the public from unjust 
and unreasonable wireless service rates; these 
market forces also make it unnecessary for the 
Department to regulate other terms and 
conditions of [CMRS] in Massachusetts.  
Therefore, as of August 10, 1994, the Department 
will not regulate other terms and conditions of 
[CMRS] in Massachusetts. 
 

DPU Order 94-73 at 14.  In addition to determining that it 

would no longer regulate rates or entry of CMRS providers, 

the DPU also repealed its regulations at 220 CMR 35 et seq., 

promulgated pursuant to G.L. c. 159, § 12B, that governed 

                                                 
5 Thirteen CMRS providers provided written comments to the DPU, giving 
some indication of the level of competition among CMRS providers.  DPU 
Order 94-73, at 2-3. 
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the procedures by which DPU regulated CMRS providers.  DPU 

Order 94-73 at 15-16. 

 There is no evidence that Bell Atlantic Mobile filed an 

annual return with DPU or DTE in any year since 1993.  Bell 

Atlantic Mobile failed to produce such a return at the 

hearing of these appeals, during discovery despite this 

Board’s Order allowing Newton’s Motion to Compel Further 

Discovery, or through its own witnesses.  Further, although 

G.L. c. 166, § 12 provides for penalties for failure to file 

the annual return required under § 11, there is no evidence 

that DPU or DTE took any enforcement action against Bell 

Atlantic Mobile or any CMRS providers for failure to file a 

return.  In contrast, DTE initiated enforcement actions in 

2003 against some forty land-line telecommunications 

companies for failure to file their annual returns; neither 

Bell Atlantic Mobile nor any CMRS provider was among those 

forty.   

 The fact that between 1988 and 1993 DPU sent Bell 

Atlantic Mobile’s predecessors form returns and an undated 

and unsigned cover letter or “friendly reminder” that 

referenced the annual return requirement under chapter 166, 

and provided excerpts of both G.L. c. 166 and G.L. c. 159, 

does not establish that CMRS providers were subject to 

G.L. c. 166, § 11.  At most, all this proves is that prior 



  ATB 2010-913

to the federal amendment and DPU Order 94-73, someone at DPU 

sent forms and a cover letter referencing § 11 to CMRS 

providers; it proves nothing about whether Bell Atlantic 

Mobile was at any time subject to Chapter 166. Further, the 

evidence of record established that the letter and forms 

were sent out as an administrative or ministerial function 

and did not constitute a binding determination that CMRS 

providers were subject to the reporting requirements of § 11 

or any other provision of G.L. c. 166.  Administrative 

“missteps” do not constitute an authoritative or persuasive 

interpretation of a relevant statute.  See BankBoston 

Corporation v. Commissioner of Revenue, 68 Mass. App. Ct. 

156, 164 (2007) (ruling that Commissioner not bound by 

language in tax forms and instructions).   

Accordingly, on the basis of the foregoing, the Board 

ruled that at no time relevant to these appeals was Bell 

Atlantic Mobile subject to the annual reporting requirement 

of G.L. c. 166, § 11 and related §§ 12 and 12A.  In 

addition, Bell Atlantic Mobile has not shown that it was 

subject at any time to any provision of Chapter 166, which 

in context clearly refers and relates to wired telephone and 

telegraph companies.  For example, G.L. c. 166, §§ 1-10 

concern the financial structure and integrity of a telephone 

and telegraph company, issues which are important to DPU/DTE 
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in the case of an entity that has a franchise to operate a 

natural monopoly in an area, but not in the case of a 

competitive provider where the financial failure of an 

entity is not a public concern.  In addition, there is no 

evidence to show that DPU ever sought to regulate or enforce 

the provisions of §§ 1-10 against a CMRS provider. 

Further, if CMRS providers were telephone and telegraph 

companies subject to chapter 166, DPU/DTE would have been 

obligated to impose utility assessments on CMRS providers 

pursuant to G.L. c. 25, § 18. Section 18 authorizes the 

DPU/DTE to assess: 

against each electric, gas, cable television, 
telephone and telegraph company under the 
jurisdictional control of the department and 
each generation company and supplier licensed by 
the department to do business in the 
commonwealth, based upon the intrastate 
operating revenues subject to the jurisdiction 
of the department of each of said companies 
derived from sales within the commonwealth of 
electric, gas, cable television, telephone and 
telegraph service, respectively, as shown in the 
annual report of each of said companies to the 
department. 
 

 Bell Atlantic Mobile was not included in the DPU/DTE 

utility assessment base for the relevant tax year because it 

did not file an annual return.  There is no evidence that 

DPU/DTE pursued Bell Atlantic Mobile or any other CMRS 

provider for failure to file an annual return or that it 

attempted to calculate Bell Atlantic Mobile’s utility 
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assessment by some alternative means.  The most reasonable 

inference from the failure of DPU/DTE to enforce the return 

filing and utility assessment obligations is that DPU/DTE 

concluded that Bell Atlantic Mobile and other CMRS providers 

were not public utilities. 

CMRS providers do not fit legally or technologically 

within the statutory rubric of Chapter 166, which applies to 

entities distinctly different from competitive 

telecommunications providers without a physically 

interconnected infrastructure distribution system.  Like the 

other chapters referenced in § 52A, Chapter 166 is focused 

on the obligations of a traditional public utility, 

including: the construction and operation of its physical 

distribution system (e.g., §§ 21, 22, 22C through 22N, 25 

through 27, 36-37, 39-40); its obligation to serve customers 

“without discrimination” throughout its franchise area 

(§§ 13, 14); and detailed financial oversight (§§ 1-10).  

Rather, CMRS providers are more appropriately, and are in 

fact explicitly, governed by the statutory obligations 

imposed on all common carriers under G.L. c. 159. 

C. G.L. c. 159 

DPU/DTE is also charged with regulating common carriers 

under G.L. c. 159, § 12, which includes regulating “the 

transmission of intelligence within the commonwealth by 
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electricity, by means of telephone lines or telegraph lines 

or any other method or system of communication.”  

G.L. c. 159, § 12(d) (emphasis added). It is not disputed 

that Bell Atlantic Mobile, as a provider of wireless 

cellular telecommunications services, constitutes a common 

carrier under G.L. c. 159, § 12(d).  

In addition to its general supervisory authority over 

common carriers, DPU/DTE is specifically authorized to 

regulate mobile radio telephone utility companies under 

G.L. c. 159, §§ 12A-12D.  A radio utility is defined in 

§ 12A as “any person or organization which owns, controls, 

operates, or manages a mobile radio telephone utility 

system, except a land-line telephone utility or land-line 

telegraph utility regulated by” the FCC.  Section 12A goes 

on to define a mobile radio telephone utility as: 

any facility within the commonwealth which 
provides mobile radio telephone service, 
including one-way mobile radio telephone service, 
on a for-hire basis to the public, whether or not 
such mobile radio telephone service is provided 
on frequencies allocated to the Domestic Public 
Land Mobile Radio Services and whether or not 
such facility is interconnected with a public 
land-line telephone exchange network.   
 
Although the definition includes pagers, there is 

nothing to suggest that § 12A is limited to pagers; such a 

reading would render the rest of the provision superfluous.  

See, e.g., Globe Newspapers Company v. Commissioner of 
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Education, 439 Mass. 124, 129 (2003) (“In interpreting 

statutes, none of the words of a statute is to be regarded 

as superfluous”).  If pagers were the only mobile radio 

telephone service that constituted a mobile radio telephone 

utility, the Legislature could clearly have so limited the 

definition. See, e.g., Commissioner of Revenue v. Cargill, 

Inc., 429 Mass. 79, 82 (1999). 

 Sections 12A through 12D were added to the General Laws 

by Chapter 936 of the Acts of 1973, entitled “An Act 

Placing the Massachusetts Mobile Radio Telephone Utility 

Companies Under the Jurisdiction of the Department of 

Public Utilities.” The 1973 legislation specifically 

differentiates between land-line telephone company utilities 

and mobile radio telephone service providers.  For example, 

§ 12A defines a “radio utility” as “any person or 

organization which owns, controls, operates or manages a 

mobile radio telephone utility system, except a land-line 

telephone utility or land-line telegraph utility regulated 

by the United States Federal Communications Commission.” 

(emphasis added). 

 Further, the regulation of mobile radio telephone 

utility systems under the 1973 legislation was made 

expressly inapplicable to any telephone and telegraph 

utility already regulated by the DPU.  See § 12D (“The 
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provisions of sections twelve A to twelve C, inclusive, are 

not applicable to any telephone or telegraph utility 

regulated by the department or to the facilities, systems or 

services of such utilities.”).  Such telephone and telegraph 

utilities included New England Telephone Company (“NET”), 

the major land-line telephone company in Massachusetts at 

the time the 1973 legislation was enacted.  See Wolf v. 

Department of Public Utilities, 407 Mass. 363, 368 (1990).   

In Wolf, the Court clearly distinguished between 

“telephone utilities” under the 1973 amendment, which it 

equated with land-line telephone companies, and the mobile 

radio telephone service providers which the amendment sought 

to bring within the regulatory authority of the DPU: “Wolf 

correctly notes that telephone utilities such as NET are 

excluded from the application of § 12B, see G.L. c. 159, 

§ 12D, and that telephone utilities are excluded from the 

definition of “radio utility” in both G.L. c. 159, § 12A, 

and the transfer regulation, 220 Code Mass. Regs. § 35.02.”  

Wolf, 407 Mass. at 368-69 (emphasis added).  The “telephone 

utilities” excluded from the definition of “radio utility” 

under § 12A are “land-line” telephone or telegraph 

utilities. 

 Moreover, DPU/DTE uniformly cites chapter 159, and not 

166, as the source of its regulatory authority in its 
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decisions and regulations concerning CMRS providers.  In DPU 

Order 94-73 discussed above, which terminated state rate and 

entry regulation of CMRS providers based on the 1993 federal 

act preempting such regulation, the DPU states clearly that 

“G.L. c. 159, §§ 12, 12A-12D, provides the Department 

jurisdiction over [CMRS] in Massachusetts.”  See also DPU 

Order 93-98 (deciding that CMRS providers “still would be 

required to file an annual return with the Department 

pursuant to General Laws Chapter 159, Section 32.”). 

 In DPU Order 95-59-B, the DPU explicitly refers to 

Chapter 159, not Chapter 166, in describing its residual 

regulatory authority over CMRS providers after federal 

preemption.  “Rather, the Budget Reconciliation Act did not 

completely preempt state regulation of CMRS carriers, and 

the Commonwealth retains meaningful authority under 

G.L. c. 159 to regulate CMRS carriers.”  DPU Order 95-59-B 

at 2.  In all DPU decisions entered into evidence by the 

parties, DPU explicitly refers to Chapter 159, not Chapter 

166, as the statutory authority for its regulatory power 

over CMRS providers. 

 Similarly, Chapter 159 is the enabling statute by which 

DPU derives its authority to promulgate regulations 

governing CMRS providers.  G.L. c. 159, § 12B provides that 

DPU “shall issue rules and regulations governing the 
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issuance of certificates.”  Similarly, G.L. c. 159, § 12C 

provides that the DPU “may establish rules and regulations 

necessary to carry out the provisions of this section.”  

Each and every one of the regulations found in 220 CMR 

§ 35.00 et seq. specifically refers to G.L. c. 159, § 12B 

under the heading “Regulatory Authority.”  None of the 

regulations found at 220 CMR § 35.00 et seq. reference 

Chapter 166. 

 The DPU decisions and the regulations promulgated by 

DPU recognize that Chapter 159 is the source of DPU’s 

regulatory authority over CMRS providers.  As the agency 

charged with regulating CMRS providers, DPU’s interpretation 

of their own regulatory authority is entitled to weight.  

See Greater Media, Inc. v. Department of Public Utilities, 

415 Mass. 409, 414 (1993).  

 Bell Atlantic Mobile argued that the Board should give 

weight to the determination of the Department of Revenue, 

embodied in an April 9, 1999 letter from the Department’s 

General Counsel to representatives of the wireless industry 

and an April 13, 1999 internal memorandum, and implemented 

by the Department since that time, that CMRS providers may 

“reasonably be viewed” as utility corporations subject to 

Chapter 166 and therefore entitled to the utility 
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exemption.6   The 1999 determination, however, represented a 

change of direction by the Department, which in previous 

communications with the wireless industry had indicated that 

based on “changes in both federal and Massachusetts 

regulation,” wireless providers were “not currently subject 

to Chapter 166.”  In addition, internal memoranda dated 

August 21, 1997 (“SAM 97-13”) and November 13, 1998 (“SAM 

98-17”) analyzed the relevant statutes and determined that 

CMRS providers: were not subject to Chapter 166; were not 

“utility corporations” under G.L. c. 63, § 52A; and, did not 

qualify for the utility exemption under G.L. c. 59, § 5, cl. 

16(1)(d). 

 It is clear that the Department’s April, 1999 

determination that CMRS providers were entitled to the 

utility exemption was a policy decision to extend 

the property tax exemption to CMRS providers.  Unlike 

the previous internal memoranda, which thoroughly analyzed 

the relevant statutory provisions to conclude that CMRS 

providers were not subject to Chapter 166, both the April 9, 

1999 letter and the April 13, 1999 internal memorandum view 

the issue of whether CMRS providers were regulated under 

Chapter 159 or Chapter 166 as “not entirely clear” and 

                                                 
6 The Commissioner’s denial of the corporate utility exemption in these 
appeals is based on Bell Atlantic Mobile’s status as an LLC, not because 
it is a CMRS provider. 
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concluded that it was “reasonable” to view CMRS providers as 

being subject to Chapter 166.   

 Departmental pronouncements based on policy 

determinations rather than statutory analysis are not 

entitled to weight.  See Bloomingdale’s Inc. v. Commissioner 

of Revenue  Mass. ATB Findings of Fact and Reports 2003-163, 

189, aff’d, 63 Mass. App. Ct. 1100 (2005).  In addition, 

regulation of CMRS providers is not an area in which primary 

statutory interpretation is left to the Department of 

Revenue.  Administrative interpretations of the agency 

charged with interpreting a statute, if reasonable and 

adopted contemporaneously with the enactment or amendment of 

that statute, are accorded weight in interpreting that 

statute.  Lowell Gas Co. v. Commissioner of Corps. & Tax’n, 

377 Mass. 255, 262 (1979); Ace Heating Service, Inc. v. 

State Tax Comm’n, 371 Mass. 254, 256 (1976); Assessors of 

Holyoke v. State Tax Comm’n, 355 Mass. 223, 243-44 (1960).  

It is DPU/DTE, not the Department of Revenue, which is 

charged with interpreting the statutes regulating 

telecommunications companies; therefore, DPU/DTE’s 

interpretation, and not that of the Department of Revenue, 

is to be given weight.   

 Finally, administrative interpretations which are not 

consistent with the underlying statute are not accorded 
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weight.  See Bell Atlantic I, 451 Mass. at 289, n. 14 

(affirming Board’s rejection of the Commissioner of 

Revenue’s prior administrative determination that Bell 

Atlantic Mobile was a telephone company and ruling that the 

Board “correctly gave no weight to the Commissioner’s prior 

position, concluding that it was inconsistent with the 

underlying statutes.”); Massachusetts Hospital Association, 

Inc. v. Department of Medical Security, 412 Mass. 340, 346 

(1992) (“an incorrect interpretation of a statute . . . is 

not entitled to deference"); Bloomingdale’s, Mass. ATB 

Findings of Fact and Reports at 2003-196-97 (ruling that 

Commissioner’s incorrect interpretation of statutory 

exemption was not entitled to deference); First National 

Bank of Boston, et al v. Commissioner of Revenue, Mass. ATB 

Findings of Fact and Reports 1993-181, 220-21 (rejecting 

Commissioner’s ruling interpreting bank excise because 

interpretation was contrary to governing statute). 

For all of the foregoing reasons, the Board ruled that 

CMRS providers are regulated as common carriers, i.e. mobile 

radio telephone utilities, under Chapter 159, and not as 

telephone company utilities under Chapter 166.  Because Bell 

Atlantic Mobile is not subject to Chapter 166 and not 

taxable under G.L. c. 63, § 52A, it is not entitled to the 

corporate utility exemption under G.L. c. 59, § 5, cl. 
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16(1)(d); rather, it is taxable under G.L. c. 59, cl. 16(2) 

on its “machinery used in the conduct of the business,” 

which includes the antennae, transmitters, receivers, 

amplifiers, and switching equipment at issue in these 

appeals.  Accordingly, the Board issued decisions for the 

appellees in these appeals. 
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