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This is an appeal filed under the formal procedure pursuant 

to G.L. c. 58A, § 7 and G.L. c. 62C, § 39, from the refusal of 

the appellee, the Commissioner of Revenue (“appellee” or 

“Commissioner”), to abate use tax and related interest assessed 

against the appellant, Excel Orthopedic Specialists, Inc. 

(“appellant” or “Excel”), for the monthly tax periods beginning 

January 1, 2002 and ending December 31, 2009 (“periods at 

issue”). 

Commissioner Scharaffa heard this appeal and was joined by  

Chairman Hammond and Commissioners Chmielinski and Rose in the 

decision for the appellant.   

 These findings of fact and report are made pursuant to a 

request by the appellee under G.L. c. 58A, § 13 and 831 CMR 

1.32. 

 
Michael Cimon, pro se, for the appellant. 

 
 David T. Mazzuchelli, Esq. for the appellee.  
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FINDINGS OF FACT AND REPORT 

 On the basis of the exhibits and testimony offered into 

evidence at the hearing of this appeal, the Appellate Tax Board 

(“Board”) made the following findings of fact. 

 Excel is a medical practice of orthopedic surgeons, which 

is located in Woburn, Massachusetts and has operated there since 

the 1980s. Excel’s physicians regularly prescribe orthopedic 

braces, including both rigid and semi-rigid knee, elbow, ankle, 

wrist, and back braces to their patients (“subject braces”).  

During the periods at issue, Excel purchased the subject braces 

from out-of-state medical supply companies and sold them to 

patients. The appellant did not collect sales tax on the sale of 

braces to its patients or self-assess use tax on the purchase 

price when purchased from suppliers.  

 Following an audit of Excel’s sales and use tax returns, 

the Commissioner issued a Notice of Intent to Assess, dated 

September 25, 2010, proposing to assess additional use taxes, 

plus interest, for the tax years at issue.  By Notice of 

Assessment dated November 2, 2010, the Commissioner issued a use 

tax assessment of $23,878.39, plus interest for the tax years at 

issue.  On January 5, 2011, Excel filed an Application for 

Abatement with the Commissioner.  By letter dated August 7, 

2012, the Commissioner issued a Notice of Abatement 

Determination, denying the Application for Abatement.  On August 
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17, 2012, Excel timely filed this Petition Under Formal 

Procedure with the Board.  On the basis of these facts, the 

Board found and ruled that it had jurisdiction over the instant 

appeal. 

 Excel argued that the subject braces fell under the 

exemption from sales/use tax under G.L. c. 64H, § 6(l) for sales 

of artificial devices that are “individually designed, 

constructed or altered” to be used as a brace for a “particular 

crippled person.”  Excel offered the testimony of Ms. Bethany 

Storck, a certified fitter of orthotics1 who is employed by the 

appellant, and Mr. Michael Cimon, its Administrative Business 

Manager.  Ms. Storck testified that the subject braces were used 

for the purpose of supporting weak or injured parts of the body 

or eliminating their motion in order to facilitate healing.  

Ms. Storck fitted the subject braces only to individual patients 

who had a prescription from an Excel doctor.  Along with the 

prescription, Ms. Storck testified, came a detailed set of 

instructions from the prescribing physician regarding the 

necessary fit for that specific patient.  Among the 

considerations taken into account by the physician were the type 

                                                 
1   Fitters of orthotics are certified by the American Board for Certification 
in Orthotics, Prosthetics, and Pedorthics or Board for Orthotist/ 
Prosthetist upon completion of 1,000 hours of orthotics fitting experience 
and passing of a written exam.  While Massachusetts does not require 
licensure or board certification of professionals, it is a requirement in a 
number of states. See e.g., 225 Ill. Comp. Laws § 84/10; N.J. Stat. Ann. 
§ 45:12B-11; Ohio Rev. Code § 4779.18; R.I. Gen. Laws § 5-59.1-4; 22 Tex. 
Admin. Code § 821.2; 225 Ill. Comp. Laws § 84/10.  
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of brace required, the desired range of motion, the patient’s 

injury history, and the patient’s physical attributes.  When 

necessary, a brace would be modified or customized to account 

for the unique physical characteristics of a patient.   

 According to Ms. Storck’s, while every subject brace 

purchased by the appellant was personally fitted by an Excel 

employee to a patient of the practice by prescription, members 

of the public could generally purchase the subject braces 

directly from a distributor without a prescription.  However, 

according to Ms. Storck’s testimony, this was not advised to 

patients of the practice. Mr. Cimon testified that, at the time 

when the subject exemptions were enacted, physicians treated 

patients with primarily orthopedic injuries using plaster or 

fiberglass orthopedic casts; however, because of advancements in 

technology, the use of orthopedic casts in many instances has 

been replaced by orthopedic bracing products.    

 The Commissioner argued that, because the subject braces 

were not individually created for each patient and could be 

purchased over-the-counter without a prescription, they were not 

individually designed, constructed or altered within the meaning 

of the exemption.  For the reasons detailed in the following 

Opinion, the Board found and ruled that the subject braces were 

individually designed and constructed for the specific use of 

each of the appellant’s patients, in addition to certain of the 
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braces being altered for the use of a particular patient, and 

therefore exempt from use tax. 

 

OPINION 

 General Laws c. 64I, § 2 imposes a use tax upon “the 

storage, use or other consumption in the commonwealth of 

tangible personal property or services purchased from any 

vendor.” The use tax is intended to be a “complementary 

component” to the sales tax.  Towle v. Commissioner of Revenue, 

397 Mass. 599, 604 (1986).  As such, transactions that are 

exempt from the sales tax are typically also exempt from the use 

tax.  G.L. c. 64I, § 7(b). Exemptions under G.L. c. 64H, § 6 

“are merely part of the statutory definition of the types of 

sales and uses of tangible personal property which are to be 

employed in measuring the excises and of those which are not so 

to be used. . . . [T]here is no requirement that this type of 

exemption be interpreted narrowly."  DiStefano v. Commissioner 

of Revenue, 394 Mass. 315, 325 (1985), citing Greenfield Town 

Crier, Inc. v. Commissioner of Revenue, 385 Mass. 692, 695 

(1982) (internal citations omitted). 

 Specifically exempt from the sales/use tax are “sales of 

artificial devices individually designed, constructed or altered 

solely for the use of a particular crippled person so as to 

become a brace, support, supplement, correction or substitute 
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for the bodily structure including the extremities of the 

individual.”  G.L. c. 64H, § 6(l).  The degree to which a brace 

needs to be customized to fall within the definition of 

“individually designed, constructed or altered solely for the 

use of a particular crippled person” is not specified within the 

statute.  Where the language of a statute is clear and 

unambiguous, it must be enforced according to its plain wording 

so long as its application would not lead to an absurd result. 

Worcester v. College Hill Properties, LLC, 465 Mass. 134, 138 

(2013); Pyle v. School Comm. of S. Hadley, 423 Mass. 283, 285 

(1996); Weitzel v. Travelers Ins. Co., 417 Mass. 149, 153 

(1994).  Because the relevant taxing statutes do not contain a 

definition for the phrase “individually designed, constructed or 

altered,” the Board ascertained its meaning by looking to its 

common meaning in ordinary usage. See Worcester, 465 Mass. at 

139; G.L. c. 4, § 6(3) (“[w]ords and phrases [in the General 

Laws] shall be construed according to common and approved usage 

of the language”). Further, as the word "or" is given a 

disjunctive meaning unless the context and the main purpose of 

all the words demand otherwise, Eastern M. S. R. Co. v. 

Massachusetts Bay Transp. Authority, 350 Mass. 340, 343 (1966), 

the Board ruled that the exemption applies to any brace which is 

either designed, constructed, or altered.  
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 Each type of brace purchased by the appellant for its 

patients has a unique function and corresponding fitting 

procedure.  In addition to being individually fitted, a 

determination must be made on whether to further customize the 

subject braces to account for each patient’s unique physical 

characteristics.  The subject braces are fitted to each 

individual patient by a certified orthotics fitter or other 

medical professional according to a detailed set of instructions 

from the prescribing physician.  While others may potentially 

purchase similar braces without being individually fitted for 

them, this use by other consumers does not affect the way the 

braces are used by Excel. Thus, the Board found the braces used 

by Excel to be devices which were individually designed, 

constructed, or altered to serve as a brace for a particular 

patient.    

 The Board’s conclusion that the subject braces are exempt 

from use tax comports with the Commissioner’s interpretation of 

the exemption for individually designed, constructed or altered 

braces in a series of previously issued letter rulings.  

Although statutory interpretations articulated in letter rulings 

are not entitled to the deference typically given to regulations 

promulgated shortly after the enactment of a statute (Burnham-

Manning Post 1105 v. Commissioner of Revenue, Mass. ATB Findings 

of Fact and Reports 1988-303, 309), letter rulings may be used 
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by the Board to assist with statutory interpretation.  See e.g., 

Lowell Gas Co. v. Commissioner of Corps. & Taxation, 377 Mass. 

255, 262 (1979); International Business Machines Corp. v. 

Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 

1997-1028, 1052-1053.        

 In Letter Ruling 98-8 (“LR 98-8”), the Commissioner 

determined that an orthopedic brace designed to be inserted into 

a patient’s shoes to correct structural problems manifested in 

his or her back, feet, and legs was exempt from use tax under 

the exemption for individually designed, constructed or altered 

braces.  Each purchaser of the taxpayer’s foot brace was either 

individually fitted by a sales representative of the company at 

the time of purchase or was required to send the company 

impressions of his or her feet, using a company-provided kit.  

Id.  Based on the foot impressions, the company determined the 

correct size and type of each foot brace to be worn.  Id.  Under 

either procedure, the Commissioner found that the device was 

“individually tailored to the shape of a healthy foot, forcing 

the abnormal foot to change to the proper position, correcting 

bone alignment and foot structural position.”  Id.  Looking to 

the common definition of a “crippled person” as "one who is 

partly disabled or lame," the Commissioner determined that the 

inserts qualified as a “brace, correction or substitute for the 

bodily structure of a crippled person.”  Id.  Similarly, in the 
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present appeal, the subject braces are individually fitted to 

each patient, in order to correct the alignment of or provide 

support to the body part affected by the device.  

 Modern orthopedic braces like those used by Excel are often 

used in the same manner as orthopedic casts.  In Letter Ruling 

82-95 (“LR 82-95”), the Commissioner found that orthopedic 

casts, as well as the materials used in the application and 

removal of the casts, including fiberglass casting material, 

padding for casts, and cast boots, were exempt from sales and 

use tax.  The cast boot “protect[ed] the cast underneath it from 

dirt and germs, and serve[d] as an orthopedic shoe that provides 

support and facilitates walking with a cast.”  Id. As orthopedic 

technology has evolved, the appellant’s employees testified, 

there is no longer a need for orthopedic casts in every case and 

patients can be treated with adaptable braces custom fit by 

medical professionals to provide support to and eliminate motion 

in injured parts of the body.  The Board ruled that there is no 

relevant distinction between an orthopedic cast and the subject 

braces for purposes of § 6(l). Accordingly, the Board ruled that 

the braces at issue in this appeal are, like the casts and 

related materials at issue in LR 82-95, exempt from use tax 

under § 6(l).  
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CONCLUSION 

 On the basis of the foregoing, the Board found and ruled 

that the subject braces were individually designed and 

constructed, in addition to certain of the braces being altered 

for the use of a particular patient, as a brace, support and 

correction for a body part of the patient.  Accordingly, the 

Board issued a decision for the appellant, finding and ruling 

that the subject braces were exempt from use tax under § 6(l), 

and granted an abatement of $23,878.39, together with all 

statutory additions.  

 

      THE APPELLATE TAX BOARD 

 

     By: _________________________________ 
      Thomas W. Hammond, Jr., Chairman 
 
 
 
A true copy, 
 
Attest: _________________________ 
  Clerk of the Board 
 
 
 
 


