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REPORT OF THE SPECIAL COMMISSION AP
POINTED UNDER THE PROVISIONS OF CHAP
TER 69 OF THE RESOLVES OF 1939 RELATIVE 
TO ORDINANCES OF THE CITIES OF THE 
COMMONWEALTH.

[Cities.]

B o st o n , Mass., December 4, 1940.

To the General Court of Massachusetts.

In accordance with the requirements of chapter 69 of the 
Resolves of 1939 the Special Commission appointed under 
the provisions thereof begs leave to submit the following 
report.

Chapter 69 of the Resolves of 1939 reads as follows:

R esolve pro vid in g  for  a n  I n v e stig a tio n  b y  a  Specia l  C ommission

RELATIVE TO ORDINANCES OF THE ClTIES OF THE COMMONWEALTH.

Resolved, That a special commission, to consist of the state secretary; 
the attorney general, the commissioner of corporations and taxation, 
the director of the division of accounts, the counsel to the senate and 
the counsel to the house of representatives, is hereby established for 
the purpose of making an investigation relative to ordinances of the 
cities of the commonwealth, with a view to determining the advisability 
of further restricting the scope of such ordinances, particularly for the 
purpose of preventing inclusion therein of provisions inconsistent with
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existing provisions of law. Said commission shall consider the matter 
of the approval of such ordinances and make recommendations as to 
what officer, board, commission or other agency should be designated 
as the approving authority with respect to such ordinances, and shall 
also consider the extent, if any, to which such ordinances should be 
published. Any member of said commission may, if he so elects, desig
nate an officer or employee in his department or office, who shall serve 
in his place on said commission. Said commission shall report to the 
general court the results of its investigation, and its recommendations, 
together with drafts of legislation necessary to carry said recommenda
tions into effect, by filing the same with the clerk of the house of repre
sentatives on or before the first Wednesday of December in the year 
nineteen hundred and forty. Approved Aru/ust 12, 1939.

This Commission was created following a message from 
the Governor submitted to the Legislature on August 11, 
1939, returning to the Legislature Senate Bill No. 564 of the 
1939 session, which made certain provisions of law requiring 
the approval and publication of by-laws inapplicable to 
cities.

The resolve based upon the Governor’s message required 
the Commission to make “ an investigation relative to or
dinances of the cities of the commonwealth, with a view to 
determining the advisability of further restricting the scope 
of such ordinances, particularly for the purpose of prevent
ing inclusion therein of provisions inconsistent with exist
ing provisions of law.”

Senate Bill No. 564 of the 1939 session above referred to 
was filed as a result of the decision in the case of Fortin v. 
The City of Chicopee, rendered by the Supreme Judicial 
Court on November 10, 1938, wherein the question was 
raised as to the validity of existing city ordinances, due to 
the fact that they had not been approved by the Attorney 
General and published in accordance with the provisions 
of section 32 of chapter 40 of the General Laws.

Upon the organization of the Commission it appeared that 
there was then pending in the Supreme Judicial Court 
another case involving the same problem, entitled Forbes 
v. the City of Woburn, and it was felt wise to delay further 
study of the problems submitted to the Commission until
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a decision in such case was rendered. The decision in this 
case was rendered by the Supreme Judicial Court on M ay 
28, 1940, and it is the opinion of the Commission that the 
difficulties intended to be cured by the passage of the above 
referred to Senate Bill 564 have been solved in the main by 
such decision.

However, in order to be certain that no question may be 
raised as to the validity of city ordinances heretofore or 
hereafter passed, by reason of non-compliance with section 
32 of chapter 40 of the General Laws, it was felt that said 
section should be amended to make it inapplicable to cities 
in the future, and that city ordinances heretofore passed 
should be validated to the extent of any such invalidity.

The Commission therefore recommends the passage of 
the bill in Appendix A of this report.

The Commission was also required, under the provisions 
of the resolve creating it, to “ consider the matter of the 
approval of such ordinances and make recommendations 
as to what officer, board, commission or other agency should 
be designated as the approving authority with respect to 
such ordinances, and shall also consider the extent, if any, 
to which such ordinances should be published.”  It ap
peared early in the investigation conducted by the Commis
sion that the ordinances in many cities of the Common
wealth had not been revised for many years, and that in such 
cities there were still in existence old by-laws passed when 
the city was a town, which under the provisions of its char
ter were automatically made applicable to the city after its 
incorporation.

It was felt by some members of the Commission that some 
action should be taken to require the revision by cities of 
their ordinances within a period of two or three years.

After a study of these phases of the problem it appeared 
to the Commission that before a proper and feasible solution 
could be arrived at, a complete survey of the ordinances of 
all the thirty-nine cities should be made. The time re
maining available to the Commission after the rendering 
of the decision in the case of Forbes v. City of Woburn on
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M ay 28, 1940, in its opinion, was not sufficient to conduct 
this survey. It therefore recommends the establishment of 
a new commission for this purpose.

Respectfully submitted,

FRED ERIC W. COOK. , 
THEODORE N. WADDELL. 
ED W ARD  M cPARTLIN,

Assistant Attorney General.
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SUPPLEMENTARY STATEM ENT OF COUNSEL TO 
THE SENATE AND COUNSEL TO THE HOUSE 
OF REPRESENTATIVES.

We believe that the General Court included us as mem
bers of the Commission in order that we might join in the 
consideration of questions raised by a certain recommenda
tion, pending before it at the time of the passage of the re
solve establishing the Commission, to the effect that the 
duty of approving ordinances and by-laws be imposed upon 
our offices, and that the General Court did not intend to 
require us to participate in decisions of questions of policy 
not related to the functions of our offices. Therefore we 
have not taken part in the decision of such non-related 
questions, although we have attended the meetings of the 
Commission and in other respects taken part in its proceed
ings. Accordingly, as the recommendations included in the 
report involve decisions of such non-related questions only, 
we have refrained from signing the report; but this action 
should not be taken as indicating disapproval of the recom
mendations submitted.

FERNALD HUTCHINS,
Counsel to the Senate.

HENRY D. W IGGIN,
Counsel to the House of Representatives.
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PROPOSED LEGISLATION.

A p p e n d i x  A .

A n  A ct relative to the publication of by-laws in

towns.

Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the same, 
as follows:

1 Section 1. Section thirty-two of chapter forty of
2 the General Laws, as amended by section one of chapter
3 one hundred and eighty-five of the acts of nineteen hun-
4 drecl and thirty-three, is hereby further amended by
5 inserting at the end thereof the following: — This sec-
6 tion shall not apply to cities, so as to read as follows.
7 __Section 32. Before a by-law takes effect it shall be
8 approved by the attorney general and shall be published
9 in a town bulletin or pamphlet, copies of which shall he

10 posted in at least five public places in the town; and if the
11 town be divided into precincts copies shall be posted in
12 one or more public places in each precinct of the town,
13 or, instead of such publishing in a town bulletin or
14 pamphlet and such posting, shall be published at least
15 three times in one or more newspapers, if any, published
16 in the town, otherwise in one or more newspapers pub-
17 lished in the county. The requirements of publishing in
18 a town bulletin or pamphlet and posting, or publishing
19 in one or more newspapers, as above, may be dispensed
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20 with if notice of the by-law be given by delivering a copy
21 thereof at every occupied dwelling or apartment in the
22 town, and affidavits of the persons delivering said copies,
23 filed with the town clerk, shall be conclusive evidence of
24 proper notice thereunder. This section shall not apply
25 to cities.

1 Section 2. All ordinances heretofore adopted by a
2 city under authority of any provision of general or special
3 law, in so far as they may be invalid by reason of failure
4 to comply with the provisions of section thirty-two of
5 chapter forty of the General Laws, are hereby validated
6 and confirmed, and shall have the same force and effect
7 as though the provisions of said section thirty-two were
8 not applicable to cities.
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