
No. 1093HOUSE
By Mr. Burgess of Quincy, petition of Arthur I. Burgess for legis-

lation relative to judicial determination of rights to exercise powers
of sale to foreclose mortgages. Judiciary.

In the Year One Thousand Nine Hundred and Forty-One

An Act concerning judicial determination of

RIGHTS TO EXERCISE POWERS OF SALE TO FORECLOSE
MORTGAGES.

1 Section 1. Chapter two hundred and forty of
2 the General Laws is hereby amended by inserting
3 after section twenty-eight the following:
4 Section 28A. The holder of any mortgage of
5 real estate which contains a power of sale and which
6 a court of equity would have jurisdiction to fore-
-7 close because of any law of the United States con-
-8 cerning the civil liabilities of persons serving in the
9 military or naval establishments of the United

10 States, or for any other cause, may file a petition
11 in the superior court or in the land court for authority
12 to exercise such power of sale, setting forth the
13 names of all persons who appear of record or who
14 are known to the petitioner, to have any estate or

Be it enacted by the Senate and Rouse of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:
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interest in the property subject to the mortgage,
which would be affected by the sale, and the nature
of their respective interests. The petition shall be
sworn to by the petitioner or by a person in his
behalf.
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Section 2SB. The court shall issue notice of the

petition returnable as soon as practicable irrespec-
tive of the particular return days prescribed by
section twenty-four of chapter two hundred and
twenty-four, addressed to all whom it may con-
cern requiring appearances and answers to be filed
on or before the return day. The petitioner shall
cause a copy of said notice to be recorded forthwith
in the registry of deeds where the land lies and
noted on the margin of the mortgage therein referred
to, a copy thereof to be published in a newspaper
designated by the court not less than twenty-one
days before the return day, and a copy thereof to
be mailed by registered mail not less than fourteen
days before the return day to every person named
in said petition at his last known address, and shall
before the return day file an affidavit of such re-
cording, publication and mailing. The court may
order other or further notice to be given.
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Section 28C. Any person who claims an interest
which would be affected by the sale, whether named
in the notice or not, may appear and file an answer
on or before the return day, or within such further
time as the court may allow. The answer shall
state all objections to the petition, shall set forth
the interest claimed by the person who filed it, and
shall be signed and sworn to by him or by a per-
son in his behalf.
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Section 28D. If no person appears and answers48
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49 within the time allowed, the court may at once,
50 no reason to the contrary appearing, order a general
51 default to be recorded and the petition to be taken
52 for confessed. By the description in the notice
53 “to all whom it may concern”, all persons whose
54 interests do not appear of record and all persons
55 who acquired any interest in the equity of redemp-
56 tion after the recording of said notice, are made
57 parties and shall be concluded by the default and
58 order. After such default and order, or in case an
59 appearance is entered and answer filed, after hear-
60 ing, the court may order the property to be sold pur
61 suant to the power of sale contained in the peti-
-62 tioner’s mortgage. The petitioner shall thereupon
63 execute the power and do all things required by it,
64 or by the court, and within ten days after the sale,
65 or such further time as the court may allow, shall
66 file a return setting forth the action taken pursuant
67 to the order, and the court may confirm the sale or
68 set it aside and order a re-sale. The order of con-
-69 firmation shall not be entered until the expiration
70 of the period for appeal from the order of sale, but
71 there shall be no appeal from the decree of confirma-
7/ "fi rvn i rt o++i/"I x/~v+ coin it rAaordod unf Kiri Inn72 tion. The affidavit of sale, if recorded within ten

73 days from the order of confirmation, shall have
74 the same effect as if recorded within thirty days

5 after the sale as provided in chapter two hundred
76 and forty-four, section fourteen.
77 Section 28E. The order confirming the sale shall
78 set forth the names of all known parties not named
79 in the recorded notice and when recorded in the
80 registry of deeds where the land lies, shall be con-
-81 elusive evidence that the power of sale was duly
82 executed against such persons and against any
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83 persons whose interests do not appear of record and
84 against any persons who acquired any interest in the
85 equity of redemption after the recording of said
86 notice.

1 Section 2. This act shall take effect upon its
2 passage.


