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Clic Commcntoralt!) of «Jnssimmmts

T he  C o m m o n w e a l t h  o f  M a s sa c h u s e t t s , 
E x e c u t iv e  D e p a r t m e n t ,

St a t e  H o u s e , B o st o n , January 24, 1941.

To the Honorable Senate and House of Representatives.

I am submitting herewith for your consideration^ 
copy of a report on the Suffolk County Jail made on 
February 7, 1940, by the Boston Finance Commission. 
Ihe 4 inance Commission recommends that an over
hauling of statutes relating to the Jail be made, and I 
believe this subject is worthy of your careful study.

Very truly yours,

LEVERETT SALTONSTALL,
Governor of the Commonwealth.
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Ctie CommoHtoealti) of egassacimsetts

REPORT BY THE FINANCE COMMISSION OF 
THE C ITY  OF BOSTON RELATIVE TO CON
DITIONS EXISTIN G  AT THE SUFFOLK 
COUNTY JAIL.

T he  F in a n c e  C om m issio n  of  t h e  C it y  o f  B o sto n , 
24 S chool St r e e t , February 7, 1940.

Honorable L everett Saltonstall, Governor of Massachusetts.

Y ou r  E x c e l l e n c y : —  As an aftermath of the recent 
disclosures of conditions in Suffolk County Jail, a con
troversy has arisen between the Commissioner of Correc
tion and certain officials of the city of Boston as to the 
extent of the responsibility which each of the numerous 
officials having some form of jurisdiction over the Jail 
is required or permitted to exercise.

The Finance Commission believes that there is good 
reason for controversy, since it is extremely difficult, 
if not impossible, to analyze and reconcile the numerous 
statutory enactments relating to the subject. This 
statutory conflict has been used as an excuse by the 
officials involved for not undertaking the full measure 
of their several responsibilities. The Finance Com
mission believes that if any one of them had felt that he 
had the sole responsibility he would have had little or 
no excuse for the neglect with which he has been charged. 
But the fact that so many officials have been given 
supervisory power has been used as an excuse by each 
for his failure to do his duty.

I n tr o d u c tio n .

The growth of the county system in the Common
wealth and of the peculiar position in that system enjoyed 
by Suffolk County must be understood in order to achieve



a clear understanding of the network of conflicting 
provisions.

The English colonists who landed in Boston in 1630 
left in England an integrated system of county govern
ment, consisting of a Lord Lieutenant appointed by 
the Crown; a sheriff, also appointed by the Crown, who 
was the chief executive agent of the courts and the con
servator of the peace; justices of the peace appointed 
by the Crown, forming in each county a court of nisi 
prius criminal jurisdiction, and acting as fiscal and 
administrative authority in county affairs; Commis
sioners appointed by the county courts to assess taxes; 
and coroners.

There was no need for such organization in the new 
colony. But by 1639 county courts of inferior jurisdic
tion were established, with authority to name their 
own clerks and other officers, although it was not until 
1643 that the four counties of Suffolk, Norfolk, Middle
sex and Essex were created. In 1654 the counties were 
authorized to elect a county treasurer who should appor
tion and collect the county rates, and the next year 
the counties were required each to establish a house of 
correction.

In 1668 county commissioners were created, to be 
appointed by the General Court, with the duty of assessing 
taxes.

the sheriff, meanwhile, who was originally called the 
beadle and subsequently the marshal, had been gradually 
growing into the chief executive officer of the courts. 
In 1699 he was made the keeper of the county jail.

N) it is clear that at the close of the colonial period 
(1690) a system of county government patterned on the 
English model, but adapted to the situation in the New 
World, had taken distinct form. Of all the present 
officials, only the auditor was missing. Even the master 
of the house ot correction was named as such in 1646 
As thus originally constituted, county government con
cerned itself with the care and housing of the courts, 
and with the jails and houses of correction, which were
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their necessary appendages. It was not until about a 
century ago that duties of county government in relation 
to highways began.

In the period since the establishment of the Common
wealth, Suffolk has been prone to receive different treat
ment from the rest of the Commonwealth in county 
matters. This is due to two important facts.

In 1822 the house of correction in Boston was made 
the house of correction for Suffolk County, under the 
control of the city council of Boston, and thereafter its 
fortunes followed those of the city of Boston, entirely 
separate from those of the Suffolk Jail, which remained 
under control of the sheriff, a county official, and subject 
generally to the same control and regulation as all other 
county jails. Furthermore, in the same year, if not 
earlier, the city council of Boston was authorized to 
levy taxes for the support of Suffolk County, so long as 
Chelsea continues not “ to be liable to taxation for any 
county purposes.”  In 1831 Chelsea, which then included 
both Revere and Winthrop, conveyed to Boston all its 
interest in county real estate, and since then the city 
of Boston has defrayed the expenses of Suffolk County, 
owned the real estate of the county, and been vested with 
the rights and duties of county commissioners.

Apart from minor changes, the management and 
control of the Suffolk Jail thus outlined remained com
paratively unchanged until in 1879 commissioners of 
prisons were provided, with substantial duties and 
powers, who by permutations in 1916 and 1918 were 
succeeded by the present Commissioner of Correction.

Summarizing the foregoing, the following becomes 
apparent. In the 17th century the sheriff became the 
master of the jail and primarily responsible for its care 
and management. Likewise in the 17th century county 
commissioners were created and vested with certain 
powers. In the 19th century the city of Boston became 
to all intents and purposes the County of Suffolk, creat
ing a unique situation among the county governments 
of the Commonwealth, and absorbed into itself the
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control of the Suffolk House of Correction so that for 
more than a century the sheriff of Suffolk County, unlike 
the usual situation, has had no control over the house 
of correction in his county. Finally, the authority of 
the Commissioner of Correction over Suffolk Jail is of 
comparatively recent origin.

A u th o r it y  and  D u ties  of Sh e r if f .

The control over the jails given to the sheriffs appears 
in section 16 of chapter 126 of the General Laws, as 
follows :

The sheriff shall have custody and control of the jails in his county, 
and except in Suffolk county of the houses of correction therein, and 
of all prisoners committed thereto, and shall keep the same himself, 
or by his deputy as jailer, master or keeper, and shall be responsible 
for them. The jailer, master or keeper shall appoint subordinate 
assistants, employees and officers and shall be responsible for them.

the form of this statute gives the sheriff power to 
act as both sheriff and master of the jail, or to separate 
the two functions, appointing a deputy to act as master. 
This is of importance, since the Legislature has granted 
powers to and imposed liabilities upon the jailer as such, 
whether he be sheriff or deputy.

the sheriff as such has also the specific duty by statute 
to make reports to the Commissioner of Correction 
(chapter 127, section 10, as amended) and to the Superior 
Court (chapter 126, section 12), and the power to remove 
any officer appointed by him to a position of trust and 
authority in a jail, who is known to use intoxicating 
liquor to excess (chapter 127, section 14, as amended).

Authority  and  D u ties  of the M aster  of the  Ja il .

ihe master of the jail, as such, who, as previously 
pointed out, may also be and in many cases is also the 
sheriff, has many specific statutory duties and powers 
m addition to the broad powers of control set up in sec
tion 16 of chapter 126. He has substantial clerical duties
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(chapter 127, sections 2, 3, 4, 5 (calendar), 8 (prison 
book), 9 (invoice book) and 28). Broadly speaking, these 
sections require that a complete record be kept of a 
prisoner anti his property, and of the expenses of main
tenance of the jail. The master is also required to give 
prisoners a complete physical examination (chapter 127, 
section 16), but the form in which the records of such 
examination shall be kept is to be prescribed by the 
State Board of Health, and the duty of keeping the 
records themselves is placed upon the Commissioner of 
Correction (chapter 127, section 17). The master must 
make and keep measurements of prisoners sentenced 
for larceny or felony under the Bertillon system (chap
ter 127, sections 23 and 28). By sections 22 and 35, 38, 
87, 88 and 93 of chapter 127, and sections 25 and 33 
of chapter 126, details of routine and certain rights of 
prisoners are specifically prescribed, and he must see 
that they are carried out and respected. He has certain 
limited powers in respect of prison industries (see, for 
example, section 51 of chapter 127), although the Com
missioner of Correction, as will be hereafter shown, 
has the major grant of power in this regard.

A u t h o r it y  and  D u ties  of the  C om m ission er  of 
C o r r e c tio n .

To the Commissioner is given, by section 1 of chapter 
124, the “ general supervision” of the jails, and on him 
is imposed the duty of making “ rules for the direction 
of the officers of such institutions in the performance of 
their duties, for the government, discipline and instruc
tion of the convicts therein, for the custody and preser
vation of the property connected therewith, . . .  for 
teaching prisoners who are committed to a jail or house 
of correction for six months or more to read and write, 
for securing proper exercise for unemployed sentenced 
prisoners in jails and houses of correction, and for securing 
medical examination and supervision of prisoners in 
jails and houses of correction punished by solitary con-
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finement. These rules, to be sure, are subject to modi
fication or annulment by the Governor and Council, 
to whom they must be submitted, but jailers "shall 
make no rules inconsistent with them.”

To define the general supervisory power of the Com
missioner above set out, the General Court has, in sec
tion 2 of chapter 124, required the Commissioner to 
"keep informed as to the management and condition 
of all institutions under his supervision or control ”  
and “ to make frequent visits to such institutions,” 
either personally or by one of his deputies, and “ to 
investigate the management, condition and discipline 
of the institutions and the treatment of the inmates, 
and the books of the said institutions shall be open for 
his examination.”

He is further required by section 6, as amended, to 
make an annual report “ setting forth fully and in detail 
the actual condition on . . . December 31 of each 
jail.”

In addition to the general inquisitorial and visitorial 
powers above outlined, the Commissioner is given a 
series of special powers and duties in respect of jails 
which are scattered here and there throughout the 169- 
odd sections of chapter 127 of the General Laws. For 
instance, he has a very considerable degree of control 
over the industries in the jail (chapter 127, sections 51, 
52, 53, 55, 57, 59 , 65 and 67) ; he may institute a system 
of physical training, including military drill, hi any 
penal institution in the Commonwealth (chapter 127, 
section 19); he shall classify prisoners committed to jails 
(chapter 127. section 21); and he has broad and very 
detailed powers of removal which include removal to and 
from jails (chapter 127, sections 97-114).

The Commissioner has also certain duties in relation 
to pardons (chapter 127, section 152, as amended) and 
to discharged prisoners (chapter 127, sections 158- 
161, and chapter 124, section 4).
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A u th o rity  and  D u ties  of the  O fficials  of the 
C it y  of B o sto n .

Any discussion of the authority and duties of the 
officials of the city must be divided into two parts, — 
first, a discussion of what they are; and second, a dis
cussion of who shall exercise them. For it is in this 
latter area that the greatest confusion arises.

The authorities and duties of county commissioners, 
so far as they relate to jails, are as follows:

By section 1 of chapter 126 “ the county commissioners, 
shall be the inspectors of the prisons in their counties.” 
The section provides that they shall twice in each year, 
at intervals of not exceeding eight months, themselves 
or by a committee of two of their members, visit all the 
prisons in their county, and fully examine into every
thing relative to the government, discipline and police 
thereof; and as soon as may be after each inspection, 
the committee shall make and subscribe a detailed report 
to the commissioners of the condition of each prison 
as to health, cleanliness and discipline at the time of 
inspection, the number of prisoners confined there within 
the preceding six months or since the last inspection, 
the causes of confinement, the number of prisoners usually 
confined in one room, the distinction, if any, usually 
observed in the treatment of the different classes of 
prisoners, the punishments inflicted, any evils or defects 
in the construction, discipline or management of such 
prisons, the names of prisoners who have been discharged 
or pardoned, or who have died or escaped, and any 
violation or neglect of law relative to such prisoners, 
with the causes, if known, of the violation or neglect.

It is obvious that the supervisory duties here described 
parallel closely the duties imposed on the Commissioner 
of Correction by sections 1 and 2 of chapter 124, except 
that the commissioner has no duty in regard to con
struction of the jail, and that while his supervisory duties 
are constant, those of the county commissioners are 
intermittent.
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By section 2 of chapter 126, county commissioners 
are given access to every department of the jail and 
to all books, accounts and papers, and also are given 
power to examine on oath any person relative to the 
affairs or management of the jail.

By sections 35 to 39 of chapter 126, the county com
missioners are permitted to purchase, subject to the 
approval of the Commissioner of Correction, a county 
industrial farm to be reclaimed by prisoners, to provide 
for the housing of prisoners thereon, and to require the 
sheriff to remove to said farm such prisoners as in the 
opinion of the commissioners can advantageously be 
employed thereon, to borrow money for the above pur
poses, and to levy taxes to repay the money so borrowed.

The duty of providing suitable courthouses, jails, 
houses of correction and other public buildings necessary 
for the use of the county and its courts is laid on each 
county by section 3 of chapter 34 of the General Laws. 
For Suffolk County the duty is laid on Boston. By 
section 14 and subsequent sections of chapter 34 the 
county commissioners are authorized to provide the 
foregoing buildings, and generally for the repair and 
enlargement thereof.

Furthermore, the county commissioners have auditing 
duties. By section 1 of chapter 35 provision is made 
for a county treasurer, and by subsequent sections his 
duties and powers are outlined. In section 11 he is for
bidden to make payments, with certain exceptions, 
except upon order drawn and signed by a majority of the 
county commissioners.

Furthermore, “ the county commissioners may in 
their discretion and at the expense of the county provide 
moral and religious instruction for prisoners” in a county 
jail (chapter 127, section 93).

Finally, “ the county commissioners may provide a 
prisoner released from prison with such amount of money 
as in their opinion can be wisely used to encourage his 
reformation”  (chapter 127, section 164).

The question next arises as to which officials of the 
city are entitled to exercise these powers.
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Section 4, as amended, of chapter 34 provides that 
“ in Suffolk county the mayor and city council of Boston, 
the municipal council of Chelsea, and the city council 
of Revere, in their respective cities, and the selectmen 
of Winthrop in said town, shall, except as otherwise 
provided, have the powers and perform the duties of 
county commissioners.”  As the Suffolk .Jail is in Boston, 
the references to the governing bodies of Chelsea, Revere 
and Winthrop need not be considered. However, the 
phrase “ except as otherwise provided” introduces the 
question as to whether the city council under the Charter 
Act of 1909 is not deprived of its share of a substantial 
number of these authorities and duties.

Section 6 of the Charter Act of 1885 provided that 
the executive powers of the board of aldermen as county 
commissioners should be vested in the mayor. Further
more, by section 12 of this charter the board of aldermen 
were prohibited from taking any part in “ the employ
ment of labor, the making of contracts, the purchase of 
materials or supplies, the construction, alteration or 
repair of any public works, buildings or other property, 
or the care, custody and management of the same, or 
in the conduct of any of the executive or administrative 
business of the city, or in the expenditure of public money, 
except, such as may be necessary for the contingent and 
incidental expenses of the city council or of either branch 
thereof, nor, except as is otherwise provided in sections 
one and two, in the appointment or removal of any 
officers or subordinates for whose appointment and 
removal provision is hereinbefore made.”

In Hibbard v. County of Suffolk, 163 Mass. 34, the 
court was obliged to construe the two sections above 
quoted in an attempt to determine what powers had 
been transferred to the mayor by section 6, and what 
had been retained by the aldermen. The court decided 
that the powers of the county commissioners could be 
properly divided into executive powers and non-executive 
powers —  or, as it called them, “ judicial and legislative 
powers” —  and that while the executive powers had been
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transferred, all other powers had been retained by the 
aldermen. It was held that the language of section 12 
above quoted was tantamount to an enumeration of the 
executive powers of which the aldermen were deprived, 
and that the two sections should be construed together 
to achieve the same end.

Although the present charter of Boston (chapter 486 
of the Acts of 1909) contains as a successor to section 
6 a far less clear delegation of executive powers to the 
mayor (see section 5), the provisions of section 12 have 
been substantially incorporated in section 8, and in 
section 1 a grant of power made to the mayor and city 
council not substantially different from that contained 
in section 4 of chapter 34 of the General Laws, above 
quoted.

In practice, the division outlined in Hibbard v. County 
of Suffolk, under the old charter, has been followed under 
the new, and the city council has joined with the mayor 
in appropriations lor county activities in the manner 
prescribed for its participation in city appropriations, 
and has by a committee of its members inspected the 
Suffolk Jail and made the report thereon required by 
section 1 of chapter 126. Why this inspection should 
be considered as “ legislative”  or “ judicial”  in character 
rather than “ executive” is not made clear.

Authority and  D u ties  of the  P e n a l  I n stitu tio n s  
C om m ission er .

The penal institutions commissioner not only has 
control in his own right over the House of Correction at 
Deer Island, but also has a hand in the management 
of the jail. He is the only official entitled to issue permits 
to be at liberty from the jail (chapter 127, section 128) and 
to revoke the same and order the arrest of the prisoner 
(chapter 127, section 149). Similarly he has the right 
to parole prisoners, except prisoners held upon sentences 
of the courts of the United States, from Suffolk Jail 
(chapter 127, section 141), and to revoke the parole
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(chapter 127, section 149). Power to discharge prisoners 
convicted of disorderly conduct or drunkenness and 
subject to the approval of the convicting court, of night- 
walkers if satisfied of the likelihood of reformation, is 
also lodged with the penal institutions commissioner 
(chapter 127, sections 140 and 143).

A u th o rity  and  D u ties  of th e  A u d it o r .

The auditor of the city of Boston also has certain 
powers over the management of the jail. By section 42 
of chapter 35 he is made the auditor of Suffolk County. 
“ No bill against said county shall be paid until audited 
and allowed by him.”  In addition, he is given by sec
tion 23 of chapter 486 of the Acts of 1909 (Charter Statute) 
the power to inspect and revise all accounts rendered to 
the County of Suffolk and to prescribe the form in which 
they shall be rendered and kept. He “ may require any 
person presenting for settlement an account or claim 
against the . . . county to make oath before him in 
such form as he may prescribe as to the accuracy of 
such account or claim.”  He also “ may disallow and 
refuse to pay, in whole or in part, any claim on the ground 
that it is fraudulent or unlawful, and in that case he 
shall file a written statement of his reasons for the refusal.”

A u t h o r it y  an d  D u t y  of th e  D ir ecto r  of A ccounts.

The Director of Accounts of the Commonwealth has 
also supervisory power in connection with Suffolk Jail, 
but his powers are directed at the control of the county 
treasurer, who in the case of Suffolk is the city treasurer 
of Boston. By section 44 of chapter 35 he is required to 
examine the books, accounts and vouchers of the treas
urer, make sure that the law is complied with in regard 
to contracts, and, finally, balance the accounts.

C o n clu sio n .

Confusing as the foregoing summary of the conflicting 
powers and obligations of the various officials connected 
with Suffolk Jail may seem, it is comparatively simple
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compared with these provisions when scattered hither 
and thither through the General Laws of the Common
wealth and the Special Statutes relating to the city of 
Boston. The result of over 100 years of tinkering here 
and there with the law — they need revision, codifica
tion and clarification. Any analysis shows certain obvious 
defects.

The line drawn in the Hibbard case between executive 
and non-executive functions has left some shadowy 
jurisdiction over Suffolk Jail in the city council of Boston, 
a jurisdiction so ill-defined that the council performs no 
functions whatever in relation to the jail except its occa
sional visitational pilgrimage and report thereon, a 
function which, in the opinion of the Finance Commis
sion, smacks of executive rather than non-executive 
character.

In the second place, the city’s supervisory functions 
-  by whomever exercised —  and those of the Commis
sioner of Correction overlap. For instance, the Com
missioner is given general supervision over the jail (chap
ter 124, section 1), and the books of the institution shall 
be open for his examination (section 2). But almost 
identical powers, namely, “ fully to examine into every
thing relative to the government, discipline and police 
of the jail” (chapter 126, section 1), are given to the 
city officials in the transfer of the powers of county 
commissioners generally so far as relates to supervision 
of county administration in Suffolk County. They like
wise, but somewhat more specifically, are entitled to 
examine the books and accounts of the institution (sec
tion 2).
. Similarly, there is overlapping and general confusion 
m regard to the supervision of the financial operations 
of the jail. Although the sheriff is primarily responsible 
the mayor as the statutory heir of the executive func
tions of county commissioners has, under section 11 of 
chapter 35 of the General Laws, the duty of signing orders 
tor the payment by the treasurer of the expenses for the 
jail, and the auditor must audit and allow all bills against 
the county before they are paid (chapter 35 section
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42). la  addition, there is an inquisitorial adjunct relating 
to the examination of accounts attached to the visitational 
power now exercised by the city council (chapter 126, 
section 2), and a similar though less specific right likewise 
attached to the duty of supervision laid on the Com
missioner of Correction (chapter 124, section 2). Close 
reading of these statutes does not clearly disclose the 
extent of the supervisory power laid upon any one of 
these three officials. Each has an indefinite respon
sibility, and as a result “ everybody’s business is nobody’s 
business.”

The result has been most unfortunate.
In 1933 the Finance Commission disclosed in a pub

lished report addressed to the mayor and council all the 
types of mismanagement now disclosed by the Com
missioner of Correction as existent at Charles Street 
Jail, except those relating to the handling of prisoners.

The Finance Commission stated:
It was found that the purchasing methods employed are antiquated 

and are open to the possibility of abuse, though no abuse was found. 
Purchases are made over the telephone without written order. Pur
chases are made without competition, and no effective use is made of 
the bulk purchasing power of the city supply department. As a result, 
the prices paid at the jail are higher than the prices paid by the city 
supply department.

For instance, in coal purchases the jail paid 86 per ton for bitu
minous coal, while the city supply department paid $4.78, and $12 
per ton for anthracite, when the city supply department paid only 
$10.34.

The Commission believes that money could be saved if the officials 
of the Jail purchased meats, groceries, paints, varnishes, cleaners, 
hardware, fuel and other large items through the city supply depart
ment. . . .

The Finance Commission wishes also to point out a lack of proper 
records through which a sufficient check can be made of the adminis
trative functioning of the Jail, not only for purposes of examining 
the activities during a year then current, but also for historical pur
poses and for purposes of comparison. Except for an analysis according 
to the city budget classifications and a firm ledger kept in detail, 
there are very few records. Stock records made in the storeroom 
are destroyed weekly. No annual inventory or periodical listing of 
supplies and equipment is made. As previously stated, there is no
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Witten order for purchases. There is no book upon which receipt of 
goods can be entered. Weight slips are destroyed. In general, the 
Commission believes that a more thorough system of bookkeeping 
and analysis of expense should be installed, and that machinery for 
an adequate inspection of purchases should be set up.

In its annual report to the Legislature in the year 
following the publication of the above-mentioned report, 
the Commission called attention to it and emphasized 
that nothing had been done in regard to its disclosures.

The Finance Commission recommends that an over
hauling of these statutes be undertaken, and is submitting 
this report to you now in order that you may have ample 
time to consider it before the convening of the next 
session of the Legislature.

Respectfully submitted,

THE FINANCE COMMISSION.

C h a rle s  M . St o r e y ,
Chairman.

Jam es  E . M a g u ir e .
D avid  La s k e r .
Jam es  H. F l a n a g a n .
E lias  F. Sh a m o n .

R obert E . C u n n if f ,
Secretary.




