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Clje Commontoeaitf) of Massachusetts

E x e c u t iv e  D e p a r t m e n t ,
St a t e  H o u s e , B o st o n , June 23, 1941.

To the Honorable Senate and House of Representatives

Attached hereto is a letter from the Attorney General 
dated June 20, 1941, in which he answers certain questions 
of the Executive Department with relation to the opera
tion of the Boston Elevated Railway Company. He sug
gests that there be appropriated to the Department of 
Public Utilities a sum of $125,000 to permit that Depart
ment, in consultation with the Attorney General, to 
bring suit for a declaratory judgment to determine the 
proper method of assessing depreciation by the Public 
Trustees of the Boston Elevated Railway Company.

As the Boston Elevated Railway Company serves 
fourteen cities and towns in the Metropolitan area, with 
approximately one-third of the population of the State 
and, as this suit will be entirely for the benefit of these 
communities, I recommend that this sum which is to be 
appropriated by you be charged in whatever manner you 
deem wise to this Metropolitan Transit District.

The Justices of the Supreme Court recently advised the 
Governor and Council with relation to the deficit of 1941. 
This opinion stated that the Governor and Council were 
not bound to accept the deficit as it was certified to them 
by the Public Trustees but could, in their discretion 
determine for themselves its accuracy. In view of this 
decision the difficulty of the Governor and Council in 
properly approving a warrant for this deficit becomes 
great. It means in substance that each year the Gover
nor, before submitting a warrant for the deficit in opera-
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tion of the Elevated Railway to the Council, must be 
sure in his own mind that this deficit has been accurately 
computed. This is an expensive process for it means a 
separate audit. Such an audit will cost anywhere from 
$5,000 to $15,000 annually. No approval of a warrant 
for the deficit of 1941 has as yet been given and, under 
the present circumstances for the reasons cited above, it 
will be impossible for the Governor to submit any recom
mendation to the Council on this subject. Obviously, 
if these deficits incurred are not reimbursed to the Public 
Trustees within a reasonable time, then the Public Trus
tees are not going to have sufficient funds on hand to pay 
the wages of the employees and to maintain the trans
portation service which they are required to do.

Therefore, it becomes clear that such a suit to obtain a 
declaratory judgment on the proper method for assessing 
the depreciation and cost of service as has been suggested 
by the Attorney General be brought and a sufficient ap
propriation be made to carry on such a suit. Otherwise, 
it seems to me my recommendation to the General Court 
of 1939 (Senate No. 1) which was as follows:

“ The Boston Elevated Railway system is now mainly 
owned by the public. A small portion of its ownership 
is still in private hands. In order to avoid further mis
understandings, and in order to facilitate the best pos
sible operation of this system, I recommend that it be 
owned entirely by the municipalities served. If there is 
a substantial possibility that co-ordination of some or all 
of the different transportation facilities in and around our 
Metropolitan Boston area can be effected by some com
prehensive plan, so as to produce lower cost of transpor
tation, maintain services and create greater convenience 
for the public, then this possibility should be explored 
carefully by you in the public interests, and any further 
remedy that is practical, economical and serviceable 
should be put into operation. I recommend your con
sideration of such a study in connection with your con
sideration of the railroad and street railway systems.”
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should be adopted. I, therefore, renew this recommenda
tion as an alternative suggestion to your honorable 
bodies. If this latter suggestion is adopted by you it is 
important that such an independent body be established 
for the operation of this transportation service as will 
provide continuity of transportation and operation, re
gardless of change of constitutional officers and legislative 
bodies of either the transit district, the municipalities, 
or the Commonwealth.

In connection with the proper solution of this problem, 
I would respectfully call to your attention the fact that 
under the guidance of the Department of Public Utilities, 
representatives of the various railroads and of the Boston 
Elevated and Eastern Massachusetts Street Railways, 
with representatives of labor are now studying the entire 
commutation transportation problem of the Greater 
Boston area. This study is being made to determine the 
possibility and practicability of effecting interchange of 
commutation transportation.

In conclusion, therefore, I recommend either: (1) an 
appropriation of $125,000 to permit the Attorney General 
to bring a suit for the declaratory judgment as suggested 
by him, or (2) a measure to provide public ownership for 
the Metropolitan Transportation System now operated 
by the Public Trustees of the Boston Elevated Railway 
Company.

Very respectfully yours,

LEVERETT SALTONSTALL,
Governor of the Commonwealth.
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T he  C o m m o n w e a l t h  o f  M a s s a c h u s e t t s , 
D e p a r t m e n t  of  t h e  A t t o r n e y  G e n e r a l ,

B o s t o n , June 20, 1941.

His Excellency Levebett Saltonstall, Governor of the Common
wealth.

D e a r  G o v e r n o r  Sa lto n stall  : — In transmitting a 
Report of the Finance Commission of the City of Boston 
relative to the Boston Elevated Railway Company, you 
requested me to make a careful study of the entire subject 
and to advise you with respect to :

1. Whether or not the Commonwealth should take action as sug
gested for an accounting.

2. If the Commonwealth is the proper one to take such action, or 
whether this action should be brought by the City of Boston, which 
is the most substantial deficit contributor.

3. Whether or not the Governor and Council may properly ask an 
opinion of the Justices as to their certification of the deficit for the 
year ending March 31, 1941.

The third question was answered by me in the affirma
tive and drafts of questions were submitted, together with 
a statement of qualifying rules with respect thereto. On 
May 28, 1941, the Supreme Judicial Court, in response to 
the questions relative to the deficit of 1941, handed down 
an advisory opinion stating, in substance, that while the 
Governor and Council have no right to refuse to honor 
obligations or liabilities lawfully incurred by the Trustees 
under authority of Special Statutes of 1918, chapter 159, 
as amended, even though they may doubt the wisdom or 
expediency of incurring such obligations or liabilities, the 
Governor and Council may avail themselves of a reason
able opportunity, in the exercise of executive judgment 
and discretion, to inform themselves whether the ele
ments entering into the computation of the deficiency 
certified by the Trustees to the Treasurer and Receiver 
General are in accordance with the law.

I now address myself to the two remaining questions, 
having made, subject to the limitations of time and means
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at my disposal, a careful study of the entire subject as 
requested by Your Excellency.

The second question, as to whether legal action, if any, 
should be taken by the Commonwealth or by the City of 
of Boston, because it is the most substantial deficit con
tributor, is considered in the course of the following dis
cussion.

The Boston Metropolitan District, comprising the 
fourteen cities and towns of Greater Boston served by the 
Elevated, has a population of approximately 1,468 000 
people. This is nearly one third of the population of’ the 
entire Commonwealth. The Attorney General, as the 
attorney for the general public, has authority to take such 
action as he may consider will be in the public interest 
Whether the Commonwealth or the Attorney General, in 
his official capacity, should be the party-plaintiff in such
action is a technical matter, which need not be considered 
here.

Whether the expenses of such litigation should be borne 
by the entire Commonwealth, or by the Boston Metro
politan District served by the Boston Elevated, is a ques
tion of policy beyond my province to determine.

Regardless of the technical form of such litigation and 
regardless of whether the necessary funds are supplied by 
the Boston Metropolitan District or by the Common
weal h as a whole, the Attorney General of the Common
wealth is the proper authority to undertake and direct 
such litigation. This responsibility I am entirely willing 
to assume and, as indicated below, I am ready to initiate 
appropriate proceedings as soon as I am permitted to do 
so by the availability of necessary funds.

The first question put by Your Excellency, that is 
whether or not the Commonwealth should sue for an 
accounting, as suggested by the Report, will be con
sidered as a part of the broad, general question of what 
legal action, if any, will best serve the public interest 
whether it be a suit for an accounting or some other nro- 
ceedmg. 1

Proposals for litigation involving substantial cost to 
the public should be considered with the utmost care.
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Under no circumstances should action be instituted un
less there is a reasonable probability of public benefit 
from its outcome. A case should not be started for the 
public, any more than for any other litigant, unless there 
is a fair expectation of success and a fixed determination, 
intelligently conceived, to carry it through to a conclu
sion. On the other hand, such litigation should not be 
avoided merely because of its probable length, if it seems 
necessary to determine or protect public rights.

This makes it necessary for me to set forth in consider
able detail the pros and cons of such an undertaking, 
considered from the viewpoint o f :

(1) The nature of the questions raised by the Report.
(2) The objects to be gained by litigation.
(3) The probability of carrying the litigation to a suc

cessful conclusion, to be weighed against the estimated 
cost, which can, at best, be only a rough approximation.

With the object of obtaining as complete a picture of 
the entire situation as possible, we have undertaken to 
consult and discuss with many persons most familiar 
with the Boston Elevated problem, including Mayor 
Tobin and Mr. Cutler, Corporation Counsel for the City 
of Boston; Mr. Callahan, the attorney who conducted the 
investigation for the Boston Finance Commission, and 
his assistant; F. E. Welch & Co., accountants employed 
by Mr. Callahan in his investigation; the Trustees of the 
Boston Elevated Railway, and counsel for the Trustees. 
A spirit of co-operation has been evidenced by all these 
persons.

One fact should be noted at the outset. There seems to 
be considerable misapprehension and confusion as to the 
nature of the controversy. Whether this is due to dis
agreement with the policies adopted by the Legislature 
in creating public control in 1918 — and extending its 
duration in 1931 — or to the necessarily scanty reporting 
of the controversy, or to attempts to make political 
capital of it, or to any other reason, is immaterial. There 
is a belief on the part of numerous persons whose knowl
edge of the situation is derived entirely from reading
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newspaper excerpts of reports and decisions relative to 
the Boston Elevated that the present controversy relates 
to charges reflecting on the integrity or personal honesty 
of the Trustees.

In fairness to the Trustees, I should state that we 
have not found a particle of evidence warranting such 
an inference. None of the persons interviewed by us 
makes the charge that any Trustee, past or present, ap
pointed by any Governor, has profited improperly, in the 
slightest degree. Quite the contrary, all of the persons 
interviewed, who have cared to express an opinion, have 
stated that it is their belief that the Trustees have 
neither sought nor in fact obtained any personal gain 
from their activities as Trustees imder the Public Con
trol Act.

The controversy is primarily one of statutory con
struction of the Public Control Act and amendments 
thereto, with respect to the powers and duties of the 
Trustees and the methods of accounting to be applied in 
keeping the company’s books.

The Finance Commission Report states one theory as 
to the manner in which the books should have been kept 
by the Trustees under the Public Control Act. The 
Trustees, since the act of 1918 first went into effect, have 
consistently followed another theory. During the twenty- 
three years that the act has been in force, the personnel 
of the Board of Trustees has changed by reason of deaths 
and expirations of terms, and vacancies have been filled 
by Governors of both political parties, so that at the 
present time the personnel of the Board of Trustees is 
entirely different from that of the original Board. The 
interpretation of their duties by the Trustees themselves 
ha s remained the same, regardless of the varying person
alities that have successively been members of the Board.

In 1918, the Commonwealth, through the Legislature, 
made a contract by which the Boston Elevated system 
was to be managed by public trustees, expressly exempt 
from personal liability, and vested with wide discretion
ary powers in the management and operation of the
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property. In 1931, the duration of this contract was 
extended to 1959 by the Legislature. Thus, before con
sidering results that might be accomplished by litigation, 
we may eliminate altogether any possibility of recovery 
against the Trustees or any of their predecessors.

Whether the bargain made by the Commonwealth with the Boston 
Elevated Railway Company was wise or not is not a judicial question. 
That was a matter to be settled by the Legislature.

Boston v. Treasurer and Receiver General, 237 Mass. 403, at 417.

The fundamental question underlying most of the is
sues raised by the Report of the Finance Commission 
may be stated in this fashion: Have expenditures result
ing in the alleged phenomenal improvement of the con
dition of the Boston Elevated Railway under public con
trol been charged unduly to the cost of service, theiebj 
creating a benefit to the stockholders at the expense of 
the public and beyond the contemplation of the Public 
Control Act? In other words, it is contended that cer
tain charges have erroneously been made to the cost of 
service; that the Trustees had no authority to make 
these charges to the cost of service; and that they should 
have charged them to capital.

If these expenditures were properly charged to cost of 
service, any resulting increase in the equity of the stock
holders of the Elevated was proper: but if the Public 
Control Act required the Trustees to charge them to 
capital, their action in charging them to cost of service 
has resulted in an unwarranted increase in the equity of 
the stockholders.

Before reciting the various items of such charges, it is 
advisable to set forth the pertinent provisions of section 
6 of the Public Control Act, which define the items charge
able to the cost of service. However, it must be recog
nized that the authority of the Trustees to make certain 
charges to the cost of service may be affected by, or 
inferred from, many other provisions of the act, too 
lengthy to quote herein. Section 6 provides in part:
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“ Ihe trustees shall from time to time, in the manner hereinafter 
provided, fix such rates of fare as will reasonably insure sufficient in
come to meet the cost of the service, which shall include operating 
expenses, taxes, rentals, interest on all indebtedness, such allowance 
as they may deem necessary or advisable, for depreciation of propertv 
and for obsolescence and losses in respect to property sold, destroyed, 
or abandoned, all other expenditures and charges which under the 
laws of the commonwealth now or hereafter in effect may be properly 
chargeable against income or surplus, . . . ”  and insure dividends on 
certain stocks at designated rates.

The first part of the Finance Commission Report deals 
with charges to the cost of service on account of main
tenance, which are claimed to include betterments to 
track and roadway, in the amount of $2,997,832.14, and 
betterments to equipment, in the amount of $839,721.67, 
which should have been charged to the capital account 
rather than to the cost of service. With respect to these 
items, the Report covers the records of the company 
only from June 30, 1918, to December 31, 1931. The 
Report also alleges that the cost of certain tracks, in the 
amount of $154,460.75, abandoned during public control 
and not replaced, was improperly charged to the cost of 
service.

It is also alleged that so-called “ deferred maintenance” 
existing on June 30, 1918, in the estimated amount of 
$5,000,000, was improperly charged to the cost of service 
by the Trustees. This so-called “ deferred maintenance” 
is alleged to consist of extraordinary expenditures for 
reconstruction and replacement by the Trustees in the 
early years of public control, resulting from the failure of 
private management to provide sufficient maintenance 
during the years previous to June 30, 1918. With refer
ence to “ deferred maintenance,” the books of the Ele
vated during the period from 1918 to 1923 only were 
examined by the accountants employed by the Boston 
Finance Commission. The $5,000,000 figure is ad
mittedly a rough estimate.

The major part of the Report is devoted to charges to 
the cost of service on account of depreciation. In this
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connection, the records of the Boston Elevated Railway 
Company for the period from June 30, 1918, to December 
31, 1939, were examined by the Finance Commission’s 
accountants. The Report points out that duiing that 
period a total amount of $51,102,840.65 was charged to 
the cost of service on account of depreciation, in contrast 
with the total of $1,882,400 charged on account of that 
item during the entire twenty-one-year period preceding 
public control. Against the reserve for depreciation 
built up by the Trustees, retirements in the amount of 
$35,498,853.45 have been charged. The alleged effect of 
such charges is that depreciation which had accrued prior 
to the effective date of the Public Control Act has been 
illegally charged to the cost of service, with resulting 
benefit to the stockholders, at the expense of the public.

By analyzing the date of purchase, date of retirement 
and original cost of all property retired within the peiiod 
of public control, the Report concludes that $17,803,- 
636.29 of said $35,498,853.45 of retirements represented 
depreciation accrued and unprovided for as of June 30, 
1918. This amount, plus the $5,000,000 of alleged “ de
ferred maintenance,” is alleged to represent an impair
ment of approximately $22,000,000 to capital stock.

On the basis of an engineering report made in 1917 by 
John A. Beeler, who had been employed by the Public 
Service Commission, the Report points out that upon 
the effective date of the Public Control Act the rolling 
stock of the railway had lost three fourths of its original 
value by reason of depreciation under private manage
ment, and that great depreciation was present in other 
types of property. The Report also indicates that against 
the total property carried on the books of the company 
as of June 30, 1918, in excess of $96,000,000, a reserve for 
depreciation of only $616,323.98 had been accumulated 
by private management. It is alleged that independent 
accountants reported to the Trustees that actual depre
ciation in the amount of $22,745,000 existed as of June 
30, 1918. On the basis of these figures, the Report con
tends that the reserve for depreciation was insufficient 
by more than $22,000,000 as of that date, which amount
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then represented an impairment of the capital stock of 
the company.

It. is contended that if the Trustees had (1) distin
guished between the reserve for depreciation accumu
lated prior to June 30, 1918, and the reserve for depre
ciation built up by the Trustees by charges to the cost 
of service, and (2) made an appraisal of the property as 
of June 30, 1918, in accordance with what it was claimed 
was their duty under a correct interpretation of the 
Public Control Act, this impairment to capital would 
ha\e readily appeared in the Trustees’ records and ac
counts and would not have been absorbed by the Trustees 
by depreciation charges during the period of public control.

During the first five and one-half years of public con
trol, the Trustees made an annual depreciation charge 
to the cost of service in the amount of $2,004,000. The 
Finance Commission Report contends that this annual 
charge was excessive and arbitrary. With respect to the 
period from June 30, 1918, to December 31, 1921, the 
Report purports to demonstrate the alleged arbitrariness 
by referring to the allocation of depreciation charges 
made by the 1 rustees between ways and structures, cars 
and cai equipment, power plant and equipment.

Ihe annual depreciation charges for the remaining 
years of public control vary from $2,935,725.71 to $2,- 
074,456.22, the latter being the charge for the year 
ending December 31, 1939. It is alleged that the an
nual depreciation charges for the entire period of public 
control were set at a figure sufficiently high to absorb 
the depreciation accrued and unprovided for prior to 
public control.

In reply to the allegations of the Finance Commission 
Report regarding depreciation, the Trustees deny that 
depreciation accrued and unprovided for prior to 1918 
has been absorbed by charges to the cost of service on 
account of depreciation, and they have submitted figures 
indicating that the depreciation accrued and unprovided 
lor as of December 31, 1939, exceeds that of June 30, 
1918. The Trustees contend that retirement charges 
against the reserve for depreciation built up by charges

1941-J HOUSE —  No. 2627.
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to the cost of service have no bearing on the cost of 
service whatever, and further that they have charged a 
fair and reasonable rate of depreciation, to wit, an aver
age of 2.2 per cent, based upon an existing valuation, 
using the straight-line method of depreciation. In order 
to sustain this latter contention, it would seem that the 
Trustees would have to establish an existing property 
valuation approaching $100,000,000. According to F. E. 
Welch & Co., the accountants employed by the Finance 
Commission, there is great doubt that any such valuation 
could be proved.

The Finance Commission Report also alleges that cer
tain items were charged to the depreciation reserve which 
did not represent depreciable property. Among such 
items is included the sum of $586,139.11, charged to the 
depreciation reserve for 1934, for “ expenses for experi
mental work prior to 1893 on motors; expenditure for 
motive power wiring prior to 1894, covering experimental 
work; expenditures incurred between 1890-1894 for con
verting box cars from horse car type to electric car type.”

If the Trustees, by their charges to the cost of service, 
have in fact absorbed depreciation accrued and unprovided 
for as of June 30, 1918, the fundamental question of law 
is whether or not the charges so made by the Trustees 
were authorized by the Public Control Act. An essenti
ally similar question is presented by the alleged item of 
“ deferred maintenance.”  The Trustees maintain that 
the question relating to depreciation should be stated in 
this form: Were the depreciation charges to the cost of 
service set by them at a fair and reasonable rate on an 
existing valuation, or were such charges excessive?

Still another way of stating the fundamental question 
is whether or not the cost of rehabilitating the railway 
system may be charged to the cost of service by the 
Trustees. Section 13 of the Public Control Act provides:

It shall be the duty of the trustees to maintain the property of the 
company in good operating condition and to make such provision for 
depreciation, obsolescence and rehabilitation, that, upon the expira
tion of the period of public management and operation, the property 
shall be in good operating condition. . . .
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The term rehabilitation” does not appear in section 6 
defining the items comprising the cost of sen ice. It is 
contended in the Report that the Trustees were under a 
duty to rehabilitate the road, but that they did not have 
authority to charge the cost of such rehabilitation to the 
cost of service and should have capitalized such expense. 
The term rehabilitation, however, is a very trouble
some one. Accountants, and the Trustees themselves, 
have found it difficult to draw the line between rehabili
tation and maintenance, if any such line can be drawn. 
A definition of this term is inextricably involved in a 
determination of charges which may properly be made 
to the cost of service.

In addition to alleged improper charges for deprecia
tion, the Finance Commission Report contends that the 
Trustees improperly charged to the cost of service extraor
dinary expenditures made for the purpose of expanding 
the road, as distinguished from putting the existing road 
in good operating condition. It is claimed that such ex
pansion and betterments in excess of the sum required
for “ good operating condition” amounted to $16,520- 
743.64.

In conclusion, the Report suggests that a suit for “ a. 
fuU and complete accounting with respect to the entire 
period of public control in order to determine whether or 
not the true cost of service, and no more, has been charged 
should be brought by the Attorney General in behalf of 
the Commonwealth.”

I cannot agree with this suggestion. Such a suit cover
ing the twenty-three years of public control and involving- 
all the books and records for that period, and examination 
and cross-examination of witnesses on thousands of items, 
would consume years before reaching a conclusion in the 
courts and would involve tremendous expense. One 
reliable accountant consulted by me has estimated that 
it would require two years of preparation before we could 
begin to introduce evidence in a court, F. E. Welch & 
Co., the accountants employed by the Finance Commis
sion, have stated that the cost of such an accounting would
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be “ prohibitive” and that “ we cannot recommend such 
a procedure.”

I believe that all the persons consulted now agree with 
me that such an accounting suit should by all means be 
avoided if the fundamental questions can be determined 
in some more expeditious and less expensive manner.

Consultation with the accountants employed by the 
Finance Commission confirms the fact that the question 
involving the largest amounts of money is whether or 
not under the Public Control Act the Trustees may charge 
to the cost of service depreciation accrued and unprovided 
for prior to the effective date of the act, alleged to repre
sent a then impairment of the capital stock.

These accountants have stated that they now have m a 
presentable condition all the material and evidence on 
the matter of the charges made to depreciation up to 
December 31, 1939, but that their data on “ deferred 
maintenance” was culled from a number of sources to 
which direct reference would have to be made at a trial, 
and a substantial period of time would be required to 
put it in admissible form.

In my opinion, legitimate and reasonable questions of 
statutory construction have been raised by the Repoit 
and these questions should be adjudicated, once and foi 
all, by a decision of the court of last resort of this Com
monwealth. _ _ ,

I propose and am prepared to bring, if provided with 
necessary funds, an information in the nature of a bill in 
equity. This bill would seek a declaratory judgment in
terpreting the provisions of the Public Control Act pei- 
tinent to the authority of the Trustees to make charges 
to the cost of service on account of depreciation and their 
accounting duties incidental to such chaiges.

I believe that by such a bill a definite decision by the 
Supreme Judicial Court may be obtained on the question 
as to whether or not the Public Control Act authorized 
the Trustees to make charges to the cost of service 
sufficiently large to absorb depreciation accrued and un
provided for prior to the effective date of the act, and a

HOUSE — No. 2627. lJune
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determination, further, as to whether or not the charges 
made to the cost of service by the Trustees on account 
of depreciation have actually been proper or improper, 
reasonable or excessive. This procedure should result 
also in a ruling by the court as to whether or not the 
Trustees were under a duty to set up separate books of 
account and to make appraisals, as alleged by the Finance 
Commission Report. The fundamental issues raised by 
the Report, involving the largest amounts of money and 
an interpretation of the vital and controversial provisions 
of the statute with relation thereto, would thereby be 
finally settled by the court of last resort in a manner 
permitting us to use, without duplication, the results of 
work already done by F. E. Welch & Co., accountants 
for the Boston Finance Commission.

This litigation would have one definite and positive 
result, regardless of which construction of the statute 
the Supreme Judicial Court should decide to be correct. 
It would settle, once and for all, a question which might 
otherwise be the subject of bitter controversy for years 
to come. I do not venture to predict what the decision 
of the court will be. The plain facts are that we have a 
legitimate, arguable question, which can only be decided 
with finality by the Supreme Judicial Court.

If the court should agree with the interpretation of the 
statute followed by successive Trustees of the railway 
with relation to their duties, then the proposed procedure 
would have the advantage of bringing a final decision to a 
controversial problem as expeditiously and inexpensively 
as possible and would avoid the futility of an accounting 
suit lasting many years and the expenditure of an un
predictable amount of public funds.

If, on the other hand, the court should adopt the view 
of statutory construction contended for in the Boston 
Finance Commission Report, a determination of the 
amounts due the Commonwealth and a revision of the 
Trustees’ accounts might be accomplished without great 
difficulty or lapse of time, the law then having been 
established.
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As I have already pointed out, by the express terms of 
the act the Trustees would not be liable for any judgment 
that might be rendered. However, a finding that the 
public had been overcharged in any given amount would 
terminate, during the remainder of the period of public 
control, any practice hitherto followed by the Trustees 
in excess of their authority under the act. In addition, 
if at any time it should be found advisable for the public 
to take the property of the Elevated by eminent domain, 
it is possible that a large part of the overcharge deter
mined by these proceedings could be applied as a set-off 
against the amount due the Elevated.

If litigation based on the questions raised in the Report 
of the Boston Finance Commission is to be undertaken 
and properly conducted, funds must be made available 
by the Legislature, presumably upon Your Excellency’s 
recommendation. As Your Excellency knows, the De
partment of the Attorney General is operating under a 
budget barely sufficient to cover its fixed charges and 
routine expenses.

During our study of the general problem we have con
stantly kept in mind not only the desirability but the 
necessity of keeping expenses of litigation down to a 
minimum. This was one of the considerations, among the 
several that have been mentioned, that led us to reject 
the proposal for a general accounting of the affairs of the 
Elevated.

With this thought in mind, we directed our studies to 
the feasibility of raising the fundamental questions sug
gested by the Finance Commission Report by a bill for 
a declaratory judgment that would confine the issue to the 
question of the propriety of the method followed by the 
Trustees in making charges to the cost of service on 
account of depreciation, the most important and yet the 
most readily presentable question raised by the Report 
of the Finance Commission. The expense of litigation 
will be lessened in direct proportion to any reduction in 
the quantity of evidence presented. The matter of 
charges to depreciation will require the least quantity of
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evidence, according to the accountants. It is, of course, 
impossible at this time to determine to what extent the 
proceedings can be shortened, as this is not a matter 
entirely within our control. We have no means of know
ing the extent to which evidence will be offered on behalf 
of the defense, nor can we exert any control over that 
phase of the proceedings.

Moreover, the matter of an appropriation with which 
to conduct the litigation cannot longer be left in abey
ance, if litigation is to be undertaken. We are now faced 
with a practical difficulty in connection with this situa
tion, due to the fact that the Legislature will adjourn 
until 1943 before we are in a position to gauge more 
accurately the duration and cost of the case.

Hence, if litigation is to be instituted, sufficient funds 
must now be provided.

In suggesting a figure for Your Excellency’s considera
tion, I am confronted not only with the difficulty attend
ant upon estimating the cost of the litigation, due to the 
uncertainty of the time that may be consumed by it 
but also with the difficulty of being unable to predict thé 
extent to which evidence may be required to present the 
question adequately to the court.

In our attempt to arrive at minimum figures we have 
carefully analyzed the expenses incurred by the Boston
finance Commission in its investigation, which are as 
follows:

Timothy F. Callahan and legal assistants August 8 1939 
to March 8, 1941 . . . .  ’

F. E. Welch & Co., Accountants and Engineers June 28 
1940, to February 14, 1941

James E. Swan, Accountant, August 8, 1939 to Mav 
14, 1940 ................................. ’

E. F. Tomlinson, Inc., Engineers, June 22, 1940, to 
September 14, 1940

156,185 00

It is our purpose to use as much of the evidence and 
information acquired by the investigators for the Fi-

124,300 00 

22,015 00 

3,800 00 

6,070 00
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nance Commission as is possible so that a duplication 
of expenses may be avoided.

However, in this connection the following observa
tions are pertinent:

(1) The Boston Finance Commission investigation 
was an ex parte matter, and no court action was under
taken. The information gathered was never the subject 
of a judicial inquiry. The accuracy of the figures com
piled by the accountants and the correctness of the con
clusions drawn by the investigators were not submitted 
to the judgment of any tribunal, nor were they challenged 
by cross-examination.

(2) The Finance Commission investigation did not 
purport to be complete, and even if we try to use the 
available data gathered in that investigation, without 
duplication, further investigation will undoubtedly be 
necessary to go into other matters in the proposed liti
gation.

(3) The Finance Commission Report, however meri
torious it may be considered, is of no evidentiary value 
in any court proceedings. The facts set forth therein 
will have to be established by direct and independent 
evidence, which will have to be presented from the books 
of the railway by accountants and engineers whom it will 
be necessary to call as witnesses.

It is to be borne in mind that the cost of any such 
litigation as that suggested herein can only be approxi
mated. It is absolutely impossible to estimate, with any 
degree of accuracy, how much time will be consumed in 
a trial before a master, in hearings before single justices 
on questions of law, including objections to and con
firmation of reports, and in preparation of records and 
briefs for the Supreme Judicial Court. With these diffi
culties in mind, in my opinion the sum of $125,000 
should be made available for the proper conduct of such 
litigation.

Necessary expenses of litigation include the following 
items: accountants, engineers, expert witnesses, court 
stenographer, compensation for master, expenses for
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printing record and briefs, legal assistants to the Attorney 
General, and miscellaneous expenses that arise in the 
course of any prolonged litigation, impossible of classifi
cation in advance.

We will, of course, eliminate expense wherever it is 
possible to do so without prejudice to a proper and com
plete presentation of the issues and if the funds appro
priated are in excess of the amount required, they will 
certainly not be spent,

It may well be that the cost will finally be less than the 
amount of the suggested appropriation. On the other 
hand d may be more. Obviously, no such proceeding 
should be commenced at all unless it is determined to 
bring it competently and adequately to a final conclusion

If Your Excellency and the Legislature see fit to pro- 
ude the required funds, I recommend that such funds be 
allocated to the Department of Public Utilities The 
general problem of the Boston Elevated is one which bv 
its nature logically falls within the purview and scope of 
that department. Moreover, that department is charged 
by the provisions of the Public Control Act with the duty 
of investigating and auditing the books of the Boston 
Elevated Railway Company whenever a deficit is certified 
to the Commonwealth by the Trustees. During the period 
of pub he control, the Department of Public Utilities has 
annuahy audited and checked the operating expenses of
occt i°S °h eVa?d RaÜWay ComPany> and on particular 
occasions has made special investigations. Consequently
material has been assembled in that department which 
may prove useful in the contemplated proceedings. That 
department, further, from the nature of its organization,
J d Provide a continuity of skilled attention to the 
Elevated problem not available in any other. At the 
same time the Attorney General would be charged with 
the control and supervision of the court proceedings 

In conclusion, I cannot concur in the suggestion of a 
mt for a general accounting on the multitudinous de

tails and bookkeeping items of the Boston Elevated Rail 
way Company of at least twenty-three years of public
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management, and possibly the entire forty-four years of 
the company’s operation. I do believe that the Report 
of the Finance Commission raises an important and de
batable question of statutory construction concerning the 
authority of the public trustees who have been operating 
the Elevated since June 30, 1918, and may continue to 
operate it until 1959. In my opinion, this question should 
be finally adjudicated by the Supreme Judicial Court, 
and the proceeding indicated above will accomplish that 
result as expeditiously and economically as possible.

Very truly yours,

ROBERT T. BUSHNELL,
Attorney General.


