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OPINIONS OF THE HONORABLE THE JUSTICES 
OF THE SUPREME JUDICIAL COURT RELA
TIVE TO THE CONSTITUTIONALITY OF 
PENDING LEGISLATION IN AID OF THE 
OPERATION OF ARTICLE XLVIII OF THE 
AMENDMENTS TO THE CONSTITUTION 
WITH REFERENCE TO INITIATIVE PETI
TIONS.

To the Honorable the House of Representatives of the Commonwealth of 
Massachusetts.

The Justices of the Supreme Judicial Court respect
fully submit these answers to the questions set forth in 
an order adopted by the House of Representatives on 
June 9, 1941, and transmitted to the Justices on June 
12, 1941. A copy of the order is hereto annexed.

The questions submitted involve the constitutionality 
of a pending bill (printed as House No. 2488) relating to 
the initiative and referendum provisions contained in 
art. 48 of the Amendments to the Constitution of the 
Commonwealth. The bill is entitled “ An Act in aid of 
the operation of Article XLVIII of the Amendments to 
the Constitution,” and, if legally enacted, would amend 
G. L. c. 53 by inserting after § 22A, as amended by St. 
1932, c. 80, the two following new sections: “ Section 22B. 
Every initiative petition for a proposed law, before being 
filed with the state secretary under the forty-eighth arti
cle of the amendments to the constitution of the common
wealth, shall be submitted to the attorney general, who
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shall determine a fair title of the proposed law and insert 
it in the petition immediately before the enacting clause 
of such proposed law. Said title shall appear in all copies 
of the proposed law prepared by said secretary under 
section forty-eight of chapter fifty-four. Section 22C. 
If, in the opinion of the attorney general, a complete and 
comprehensive description of a law to be submitted to 
the people under the referendum provisions of said forty- 
eighth article, or of a measure sought to be submitted to 
them under the initiative provisions of said article, would 
be too long and too complicated to be easily read and 
understood by the voters during the time permitted by 
section eighty-two of chapter fifty-four for marking their 
ballots, he may, in determining the description thereof 
under said article, determine, prepare and tile with the 
state secretary a summarized description which shall be 
placed upon the blanks for additional signatures, in the 
case of an initiative measure, and on the ballot in any 
case where the measure is to appear on the ballot.”

The first question submitted is: “ Can the General 
Court constitutionally require a title to be placed upon a 
law proposed by the initiative, and upon the copies thereof 
prepared by the State Secretary, substantially as provided 
by said bill?” This question relates to the proposed new 
§ 22B to be inserted in G. L. c. 53.

Article 48, I, of the Amendments to the Constitution 
provides in part that “ the people reserve to themselves 
the popular initiative, which is the power of a specified 
number of voters to submit constitutional amendments 
and laws to the people for approval or rejection.” But 
laws so approved are subject to the same limitation as to 
constitutionality as are laws enacted by the General 
Court by virtue of art. 48, The Initiative, II, § 2, pro
viding that the “ limitations on the legislative power of 
the general court in the constitution shall extend to the 
legislative power of the people as exercised hereunder.” 
The legislative power of the people under the provisions 
for the initiative, however, is limited somewhat in its 
scope (see The Initiative, II, § 2), and the method of
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legislating by the people thereunder is materially different 
from the method of legislating by the General Court, 
this method of legislating by the people is prescribed 
by the Constitution in considerable detail. However, 
by art. 48, General Provisions, VII, it is provided that this 
“ article of amendment to the constitution is self-execut
ing, but legislation not inconsistent with anything herein 
contained may be enacted to facilitate the operation of its 
provisions.” The question of the constitutionality of the 
proposed new § 22B depends for its answer upon whether 
this proposed new section is inconsistent with any provi
sion of said art. 48.

It is provided by art. 48, The Initiative, II, § 1, that 
an “ initiative petition shall set forth the full text of the 
. . . law . . . which is proposed by the petition.” Sec
tion 3 provides that such “ petition shall first be signed 
b\ ten qualified voters of the commonwealth and shall 
then be submitted to the attorney-general, and if he shall 
certify that the measure is in proper form for submission 
to the people, and that it is not, either affirmatively or 
negati\ ely, substantially the same as any measure which 
has been qualified for submission or submitted to the 
people within three years of the succeeding first Wednes
day in December and that it contains only subjects not 
excluded from the popular initiative and which are re
lated or which are mutually dependent, it may then be 
filed with the secretary of the commonwealth. The sec
retary of the commonwealth shall provide blanks for the 
use of subsequent signers, and shall print at the top of 
each blank a description of the proposed measure as such 
description will appear on the ballot together with the 
names and residences of the first ten signers.” Section 4 
provides that, if “ an initiative petition, signed by the 
required number of qualified voters, has been filed as 
aforesaid, the secretary of the commonwealth shall, upon 
the assembling of the general court, transmit it to the 
clerk of the house of representatives, and the proposed 
measure shall then be deemed to be introduced and pend
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ing.” Article 48, The Initiative, V, § 1, fixes the “ re
quired number of qualified voters”  referred to in § 4 as 
“ not less than twenty thousand.” Except for constitu
tional provisions authorizing provision by law for iden
tification and certification of signatures and related mat
ters (art. 48, General Provisions, I, II), said art. 48 makes 
no further provision as to procedure relating to a law- 
proposed by initiative petition before the proposed law 
is introduced and pending in the General Court.

Article 48 contains no express provision authorizing 
any change in the petition or in the proposed law by the 
General Court or under its authority, though The Initi
ative, V, § 2, provides for an amendment of the proposed 
law’ that is “ perfecting in its nature and does not mate
rially change the substance of the measure” by “ a ma
jority of the first ten signers” of the petition if “ the 
general court fails to pass a proposed law before the first 
Wednesday of June,” and The Initiative, III, § 2, au
thorizes the General Court to submit to the people a 
substitute for any law proposed by initiative petition, 
“ such substitute to be designated on the ballot as the 
legislative substitute for such an initiative measure and 
to be grouped w’ith it as an alternative therefor.”

Article 48, General Provisions, III, provides that 
“ each law submitted to the poeple, shall be described 
on the ballots by a description to be determined by the 
attorney-general, subject to such provision as may be 
made by law,” and the Secretary of the Commonwealth 
shall cause to be printed on the ballot the question “ Shall 
a law (here insert description . . . [and certain other 
information]) be approved?” and IV provides that 
the Secretary “ shall cause to be printed and sent to each 
registered voter in the commonwealth the full text of 
every measure to be submitted to the people, together 
with . . . [certain other specified matter including] a 
description of the measure as such description will ap
pear on the ballot; and shall, in such manner as may be 
provided by law, cause to be prepared and sent to the 
voters other information and arguments for and against 
the measure.”
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1 he effect of legislation by the people by the initiative 
method, as of legislation by the General Court, is the 
enactment of a law. The constitutional provisions 
quoted show that, if a law proposed by initiative peti
tion is adopted by the people so as to become law of the 
Commonwealth (see The Initiative, V, § 1), it will be a 
law in the precise terms of the “ full text” of such pro
posed law as contained in the original petition (see 
The Initiative, II, § 1) or as amended by “ a majority 
of the first ten signers of the initiative petition.” The 
Initiative, V, § 2. See Opinion of the Justices, Mass. 
Adv. Sh. (1941) 779, 783. Legislation requiring any 
addition to, change in, or omission from the “ full text” 
of a proposed law, in accordance with a determination 
by the Attorney General, would interfere with the pop
ular initiative, as applied to laws, defined in art, 48, I, 
as "the power of a specified number of voters to sub
mit . . . laws to the people for approval or rejection,” 
would be inconsistent with said art. 48, authorizing the 
submission of such laws to the people, and would not 
"facilitate the operation of its provisions.” See General 
Provisions, VII. Persons seeking legislation by initia
tive petitions cannot be so restricted as to the laws that 
are to be submitted to the people. It is for the petitioners 
to determine the text of the law that is to be submitted.

In our opinion the principle above stated applies to the 
insertion in the petition, as a condition precedent to the 
filing thereof with the State Secretary, of “ a fair title of 
the proposed law,” determined by the Attorney General, 
“ immediately before the enacting clause” thereof, as 
provided by § 22B. Obviously, such a “ fair title” is not 
intended to be, and cannot be, a substitute for the “ de
scription” that, by express constitutional provisions, is 
required to be printed upon the blanks for the use of the 
subsequent signers of the initiative petition after the first 
ten, and upon the ballots. On the contrary, such “ fair 
title” apparently is intended to bear the same relation to 
a law proposed by initiative petition as the title of an act 
passed by the General Court bears to such act.

Though there is no constitutional requirement that
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an act passed by the General Court bear a title, it has long 
been the practice that it should do so. And such a “ title 
is in a legal sense a part of every statute and may be con
sidered in determining its construction.”  Wheelwright v. 
Tax Commissioner, 235 Mass. 584, 586. A statement is 
to be found in Field v. Gooding, 106 Mass. 310, 313, that, 
“ although the title is no part of an act, yet, where the 
enacting clause is doubtful or too general, the title may be 
resorted to for explanation, or in restraint of its general
ity.” After the decision of this case, however, it was said 
in Proprietors of Mills v. Randolph, 157 Mass. 345, 350: 
“ It has been sometimes said that the title is not a part 
of an act, and this was formerly, if not now, true of the 
Acts of the British Parliament. Barrington on Statutes, 
449. Attorney General v. Weymouth, 1 Ambl. 20. But 
in the Legislatures of the States of the United States, and 
in the Congress of the United States, the title is in a legal 
sense a part of every act passed. The practice in this 
country is that a bill is introduced and reported with a 
title, and the title is read with the other parts of the bill, 
and is amended or stricken out in the same manner as 
any other part of the bill. In the Constitutions of some 
of the States it is provided that certain bills shall embrace 
only one subject, which shall be expressed in the title. 
In this Commonwealth there are no constitutional pro
visions concerning the titles of acts passed by the General 
Court, and the titles are usually short, and often are of 
little use in determining the meaning of statutes. Cases, 
however, may occur in which the title becomes important 
as a declaration by the Legislature of the object of the 
act.” Relying upon this case, the court stated in Rice v. 
Winslow, 180 Mass. 500, 501, that “ the title of an act is 
part thereof and is to be considered in determining its 
true construction.”  In New England Trust Co. v. White, 
224 Mass. 332, 335, the language above quoted from Field 
v. Gooding was repeated; but the Wheelwright case, re
lying upon Proprietors of Mills v. Randolph and Rice v. 
Winslow, and citing, apparently without approval, the 
New England Trust Co. case, must be taken to settle the
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law of the Commonwealth contrary to the statement in 
Field v. Gooding, repeated in the New England Trust Co. 
case. The significant feature of this rule of law is that, 
though the title of an act of the General Court is a part 
of such act in a legal sense, such title cannot be given the 
effect of extending or restricting the scope of the act as 
manifested by unambiguous language in the body thereof. 
See Charles I. Hosmer, Inc. v. Commonwealth, 302 
Mass. 495, 501. Nevertheless, the title of such an act, 
subject to this limitation, is an expression of the legisla
tive will.

The practice of attaching a title to an act of the General 
Court must be assumed to have been known to the framers 
of art. 48. It constituted one of the “ attendant condi
tions'’ in the light of which the article is to be interpreted. 
See General Outdoor Advertising Co. Inc. v. Department of 
Public Works, 289 Mass. 149, 158; Opinion of the Jus
tices, Mass. Adv. Sh. (1941) 285, 294-295. Since, how
ever, this article makes no express provision with respect 
to a title for a law proposed by initiative petition, we 
think that the omission of such a title from the petition 
would not vitiate the petition. But we are of opinion 
that a title attached to a proposed law contained in an 
initiative petition constitutes a part of the “ full text” 
of such proposed law, and that the General Court has 
no power to authorize the Attorney General to change 
such “ full text,” either by adding thereto a title where 
none was attached to the proposed law by the petitioners, 
or by changing the title of a proposed law attached thereto 
by the petitioners. Such a change would amount to a 
change in the law proposed by the petition contrary to 
the purpose of said art. 48 and inconsistent with said 
article.

Ihe provision of § 22B, proposed by the pending bill, 
with respect to “ copies of the proposed law” conforms 
to the view that the title to be inserted in the initiative 
petition as provided thereby is to be a part of the law 
proposed by such petition. The ‘ ‘ fair title,” as determined 
by the Attorney General under this section, is, by the terms
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of the section, to ‘ ‘ appear in all copies of the proposed law ” 
prepared by the State Secretary for the information of 
voters. See G. L. (Ter. Ed.) c. 54, § 48.

Nothing said in Opinion of the Justices, 271 Mass. 582, 
589-590; Mass. Adv. Sh. (1941) 779, 785, is inconsistent 
with the view herein expressed. In each of these opinions 
a possible misleading tendency in the title of a law pro
posed by initiative petition was considered, and it was 
intimated that such a misleading tendency might, and 
probably should, be corrected in the description deter
mined by the Attorney General, but it was not intimated 
that the title itself could be changed by him.

It is unnecessary, in view of the conclusion reached, to 
consider the power of the General Court to make laws 
regulating the form of initiative petitions. Our conclu
sion is that it would be unconstitutional to provide, as 
by the proposed § 22B, for changing, in the manner 
thereby provided, the proposed laws themselves that are 
contained in such petitions.

We answer the first question submitted “ No.”
The second question submitted is: “ Can the General 

Court constitutionally regulate the length of a descrip
tion to appear on the ballot under said Article X LV III?” 
This question relates to the proposed new § 22C to be 
inserted in G. L. c. 53. It must be answered with respect 
to the terms of this proposed section which constitutes 
the matter pending before the House. See Opinion of 
the Justices, Mass. Adv. Sh. (1941) 1043, 1048.

The governing constitutional provision is art. 48, 
General Provisions, III, providing that “ each law sub
mitted to the people, shall be described on the ballots by 
a description to be determined by the attorney-general, 
subject to such provision as may be made by law.”  There 
is also a further provision for printing such “ description” 
on the ballots, General Provisions, III, and a provision 
for including such “ description” in the information to 
be sent to the voters. General Provisions, IV. These 
provisions are applicable not only to laws proposed by 
initiative petitions, but also to laws made the subject of
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referendum petitions. And The Referendum, III, §§ 3, 4, 
contain provisions similar to the provision relating to the 
initiative, The Initiative, II, § 3, providing for a petition 
signed by ten qualified voters, and providing further 
that the “ secretary of the commonwealth shall provide 
blanks for the use of subsequent signers, and shall print 
at the top of each blank a description of the proposed 
law as such description will appear on the ballot together 
with the names and residences of the first ten signers.”

As was pointed out in Opinion of the Justices, 271 Mass. 
582, 589, “ The provisions of said art. 48 touching the 
description are mandatory and not simply directory. 
They are highly important. There must be compliance 
with them.” See also Brooks v. Secretary of the Common
wealth, 257 Mass. 91, 99; Opinion of the Justices, Mass. 
Adv. Sh. (1941) 795, 812. Where there is not compliance 
with these mandatory provisions, a question relating 
to a law proposed by initiative petition or made subject 
to a referendum petition cannot rightly be printed on the 
ballots for submission to the voters. And the fact that a 
“ description” has been “ determined by the attorney- 
general” does not validate it if it fails to meet the con
stitutional requirements. See Brooks v. Secretary of the 
Commonwealth, 257 Mass. 91, 99; Evans v. Secretary of 
the Commonwealth, 306 Mass. 296; Opinion of the Jus
tices, Mass. Adv. Sh. (1941) 795, 811. The language of 
the Constitution particularly significant in the present 
inquiry is the language providing that the “ description” 
is “ to be determined by the attorney-general, subject to 
such provision as may be made by law.” According to 
this language properly interpreted it is the determination 
by the Attorney General that is so subject. It is un
necessary, for the purpose of answering the question 
submitted, to consider the scope of the power of the 
General Court under this provision to regulate by law 
the determination of a “ description” by the Attorney 
General. Undoubtedly, there is a field for the exercise 
of this power. But the General Court has no greater 
power under this constitutional provision to provide by
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law for validating a “ description” that does not conform 
to constitutional requirements, than has the Attorney 
General to validate such a “ description” in the absence 
of such law. The constitutional requirements to which 
a “ description” must conform cannot be changed by 
statute.

The constitutional requirements to which a “ descrip
tion” must conform were stated in Opinion of the Jus
tices, 271 Mass. 582, 588-589, 297 Mass. 582, 587, Mass. 
Adv. Sh. (1941) 779, 785, and Mass. Adv. Sh. (1941) 795, 
811-812. One of these requirements is that the “ descrip
tion” be “ complete enough to convey an intelligible 
idea of the scope and import of the proposed law.” Lack 
of such completeness was held fatal to an initiative peti
tion in Eva?is v. Secretary of the Commonwealth, 306 Mass. 
296. See also Brooks v. Secretary of the Commonwealth, 
257 Mass. 91, 99; Opinion of the Justices, 271 Mass. 582, 
592; 297 Mass. 582, 587-588.

The proposed new § 22C in terms provides that the 
Attorney General, in certain circumstances, “ may, in 
determining the description . . . Qof a law or other 
measure] under said article [art. 48], determine, prepare 
and file with the state secretary a summarized description 
which shall be placed upon the blanks for additional 
signatures, in the case of an initiative measure, and on 
the ballot in any case where the measure is to appear on 
the ballot.”  (It is to be observed that no provision is 
made with respect to blanks for additional signatures in 
the case of a law that is made the subject of a referen
dum.) The words “ summarized description” naturally 
import brevity and conciseness. See State v. Bettman, 
124 Ohio St. 24, 27-2S. These words, considered by 
themselves, do not necessarily import a lack in the 
description of the completeness required by the Consti
tution. A “ summarized description” doubtless may also 
be a complete description. But the words “ summarized 
description”  as used in the proposed section obviously 
import a difference between a “ summarized descrip
tion” and a “ complete and comprehensive description.”
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According to the natural interpretation of the section 
as a whole, it permits a “ summarized description”  that 
is not a “ complete and comprehensive description,” that 
is, it permits a description that does not meet the con
stitutional requirement of completeness.

The provision in art. 48, General Provisions, III, that 
determination of a description by the Attorney General 
is “ subject to such provision as may be made by law,” 
does not authorize the General Court to provide by law, 
as the proposed § 22C purports to do, for a description 
that does not meet the constitutional requirement of 
completeness. Consequently, such a provision would be 
inconsistent with art. 48. See art. 48, General Provi
sions, VIII. A statutory provision of this nature cannot 
be justified on the ground, referred to in the proposed 
§ 22C, that a “ complete and comprehensive description” 
may, “ in the opinion of the attorney general,” be “ too 
long and too complicated to be easily read and under
stood by the voters during the time permitted by section 
eighty-two of chapter fifty-four for marking their bal
lots.” The provision fixing the time permitted for mark
ing ballots is purely statutory and cannot modify the 
constitutional requirement of a complete description. 
This would be true even apart from art. 48, General 
Provisions, IV, providing that the Secretary of the Com
monwealth shall send to each registered voter “ a de
scription of the measure as such description will appear 
on the ballot,” obviously to afford to every voter oppor
tunity, before the day of election, to read the description 
that is so to appear. Compare Opinion of the Justices 
294 Mass. 610, 613-614.

The second question submitted, as applied to the pend
ing bill, must, be answered “ No.”

The third and fourth questions submitted, though more 
specific in terms than the second question submitted, in
volve the same principles of law as have been stated in 
answering that question, and require no further discus
sion. We answer the third question “ N o” and the fourth 
question “ No.”



12 HOUSE — No. 2629. [June

The fifth question submitted involves principles of law 
stated in answering the first question submitted and also 
principles of law stated in answering the second question 
submitted. No further discussion of these principles is 
required. We answer the fifth question submitted “ No.” 

By reason of illness, Mr. Justice Lummus has been pre
vented from participating in the consideration of these 
questions and answers.

FRED T. FIELD.
CHARLES H. DONAHUE.
STANLEY E. QUA.
ARTHUR W. DOLAN.
LOUIS S. COX.
JAMES J. RONAN.

Ju n e  23, 1941.



1941.] HOUSE — No. 2629. 13

Cbe Commontoealtt) of Massachusetts

H ouse of R e pk e se n ta tiv e s , June 9 ,  1941.

Whereas, The Justices of the Supreme Judicial Court, 
in an Opinion in 294 Massachusetts Reports, page 610, 
dated June 11, 1936, stated that under the terms of 
Article XIA III of the Amendments to the Constitution 
of the Commonwealth the description of a measure to 
be submitted to the people under said article, as deter
mined by the Attorney General thereunder, must be 
printed on the ballot and contained in the question, and 
cannot be incorporated therein by reference; and 

Whereas, There is no provision in said Article or else
where in the Constitution regulating the length of the 
description of a measure to be placed on the ballot, and 
no legislation relative to such length; and

Whereas, The Justices of said Court, in an opinion 
received in the Senate May 20, 1941, approved as proper 
to be printed on the ballot a description which covered 
about nine printed pages of a legislative document; and 

II hereas, I he printing on the ballot, and particularly 
between the beginning and the end of a question, of a 
description of such length, creates practical difficulties 
in the printing and handling of the ballots and tends to 
confuse rather than enlighten the voter and allows him 
insufficient time to mark his ballot intelligently; and 

II hereas, I here is no provision of the Constitution or 
any of its Amendments specifically permitting regula
tion by the General Court of the length of such a descrip
tion; and
( Whereas, Article XLVIII of the Amendments to the 

Constitution of the Commonwealth, under the heading 
“ G e n e r a l  P r o v isio n s , III, Form of Ballot” , provides 
as follows: —

“ Each proposed amendment to the constitution, and
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each law submitted to the people, shall be described on 
the ballots by a description to be determined by the 
attorney-general, subject to such provision as may be 
made by law, . . . and

Whereas, Said Article XLVIII, under the heading 
“ G e n e r a l  P r o v isio n s , VII, Amendment declared to be 
Self-executing” , provides as follows: —

“ This article of amendment to the constitution is sell- 
executing, but legislation not inconsistent with anything 
herein contained may be enacted to facilitate the opera
tion of its provisions” ; and

Whereas, There is now pending before the General 
Court a bill, House, No. 2488, a copy of which is submitted 
herewith, which provides for the insertion by the At
torney General of a fair title of a law proposed by initia
tive petition, and for the inclusion of that title in copies 
of the proposed law prepared by the State Sécrétai y, and 
also provides for the preparation by the Attorney General 
of a summarized description of any measure pioposed to 
be submitted to the people under said Article XLVIII, 
and the placing of such summarized description upon 
the blanks for additional signatures, in the case of an 
initiative petition, and upon the ballot in case of any 
measure which is to appear on the ballot under said 
Article, if he is of opinion that a complete and compre
hensive description of such measure would be too long 
and too complicated to be easily read and understood by 
the voters during the time permitted by law for marking 
their ballots; and

Whereas, Doubt exists as to the constitutionality of 
said bill, if enacted into law; therefore be it

Ordered, That the Opinions of the Honorable Justices 
of the Supreme Judicial Court be required by the House 
of Representatives upon the following important ques
tions of law:

(1) Can the General Court constitutionally require a 
title to be placed upon a law proposed by the initiative, 
and upon the copies thereof prepared by the State Secre
tary, substantially as provided by said bill?



(2) Can the General Court constitutionally regulate 
the length of a description to appear on the ballot under 
said Article XLVIII?

(3) Can the General Court constitutionally provide 
by law, for the guidance of the Attorney General in pre
paring a description of a measure proposed to be sub
mitted to the people, that if in his opinion a complete 
and comprehensive description thereof would be too 
long and too complicated to be easily read and under
stood by the voters during the time permitted by law 
foi marking their ballots, he may determine a sum
marized description, substantially as provided by said 
bill?

(4) Are the provisions of said bill relative to the de
scription of a measure proposed to be submitted to the 
people provisions to which the description to be pre
pared by the Attorney General may be made subject 
conformably to the above quoted provisions of said 
Article XLVIII, under the heading “ G e n e r a l  P r o v i
sions, III, Form of Ballot” ?

(5) Are the provisions of said bill, or any of them, 
legislation not inconsistent with said Article XLVIII 
and tending to facilitate the operation of its provisions 
conformably to the above quoted provisions of said 
Article, under the heading “ G e n e r a l  P r o v isio n s , VII, 
Amendment declared to be Self-executing” ?
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A true copy. 
Attest :

LAWRENCE R. GROVE,
Clerk.

LAWRENCE R. GROVE,
Clerk.




