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Chapter 43, Resolves or 1941.

Resolve reviving and continuing the Special Commission to
INVESTIGATE RELATIVE TO RAILROAD TRANSPORTATION FACILI-
TIES within the Commonwealth.

Resolved, That the unpaid special commission, established by chap-
ter sixty-four of the resolves of nineteen hundred and thirty-nine, is
hereby revived and continued for the purpose of continuing its in-
vestigation relative to transportation facilities within the common-
wealth. Said commission shall, in the course of its investigation,
confer and co-operate with such agencies of the commonwealth or
any political subdivision thereof, and with such civic and other asso-
ciations or organizations, as may be engaged in making an investi-
gation and study of said railroad facilities for the purpose of co-ordi-
nating the activities of said agencies, associations and organizations
in carrying out said investigations and studies. Said commission may
call upon the department of public utilities and other departments,
boards, commissions and officers of the commonwealth for such in-
formation as it may desire in the course of its investigation. Said
commission shall be provided with quarters in the state house or else-
where, shall hold public hearings, shall have the power to summon
witnesses and to require the production of books, records, contracts
and papers and the giving of testimony under oath, and may expend
for expert, clerical and other services and expenses such sums not
exceeding, in the aggregate, ten thousand dollars as may hereafter
be appropriated therefor. Said commission shall make a supplemen-
tary report to the general court of the results of its investigation and
its recommendations, if any, together with drafts of legislation neces-
sary to carry its recommendations into effect, by filing the same with
the clerk of the house of representatives as soon as may be, but in
any event not later than the first Wednesday of December, nineteen
hundred and forty-tivo.

Said commission shall, at the time of filing its supplementary re-
port with the clerk of the house of representatives as aforesaid, file a
copy thereof with the governor.

Cfte Commoniucaltj) of sgassadnisetts

RESOLVE OF AUTHORIZATION.





REPORT OF THE SPECIAL COMMISSION TO
INVESTIGATE RAILROAD TRANSPORTA-
TION FACILITIES WITHIN THE COMMON-
WEALTH.

The Commission met and organized on November 28,
1941. Jarvis Hunt of North Attleborough was re-elected
Senate chairman, and Rudolph King of Millis was elected
House chairman. Charles E. Currier of Cambridge was
again appointed secretary, and Dwight B. MacCormack
of Milton and Roland H. Parker of Winchester were re-
appointed counsel to the Commission. As of July 1,1942,
Mr. Currier resigned and Mr. Parker took on the added
duties of secretary of the Commission. Allan Jones of
Barnstable served for a period as assistant secretary.

During the present revived existence of the Commis-
sion there have been a few changes in its membership.
Death claimed our greatly beloved House chairman, Wil-
liam A. Jones of Barnstable. J. Burke Sullivan, Assist-
ant Attorney General, entered military service. Gilbert
W. Cox, Commissioner, Department of Public Utilities,
was appointed presiding justice of the District Court of
Northern Norfolk.

The co-operation of governmental departments and
civic organizations with this Commission in its work and
in support of its efforts has continued during 1941 and
1942. Special appreciation is extended to the Quincy
Chamber of Commerce and its executive secretary, Mr.
Edwin J. MacEwan, who was one of this Commission’s
witnesses before the Interstate Commerce Commission

Cfte Commontocalt& of Massachusetts

ORGANIZATION.
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in 1942. The Department of Public Utilities has con-
tinued to extend its aid. This Commission is continuing
its participation with the Attorney General and his rep-
resentatives. (See House, No. 2150 of 1940, pages 17-19
for other persons and organizations who have renderec
valuable assistance.)

This Commission first came into being by virtue ol
chapter 64 of the Resolves of 1939, which enactment
was recommended in a special message to the General
Court from the Governor. 1 On December 4, 1940, this
Commission rendered its report of its activities and ac-
complishments to that date. (See House, No. 2150 ol
1940.)

Reference is necessarily made to that report for an
understanding of the background of problems of rail-
road transportation, and of the four years’ struggle tc
maintain riding service for the public on the Old Colony
Railroad, against the opposition and demands of the
officers and directors of the New Haven Railroad and ol
the insurance companies 2 which are its chief bondholders,

Our 1940 report showed the urgent necessity of con-
tinued railroad operation in southeastern Massachusetts
This Commission achieved the first productive efforts
towards that end. Nothing can approach solution unti
final reorganization of the New Haven, the Old Colony
and the Boston & Providence. Our 1940 report statec

INTRODUCTION.

* House, No. 2467 (1939).
2 The following companies make up the so-called Insurance Group in the New Haver

reorganization proceedings:
Aetna Insurance Company of Hartford.
Aetna Life Insurance Company of Hartford.
Equitable Life Assurance Society of New York.
John Hancock Mutual Life Insurance Company of Boston.
The Massachusetts Mutual Life Insurance Co. of Springfield.
Metropolitan Life Insurance Company of New York.
Mutual Benefit Life Insurance.Company of Newark.
The Mutual Life Insurance Company of New York.
The New York Life Insurance Company of New York.
Phoenix Insurance Company of Hartford.
Prudential Insurance Company of America, Newark.
State Mutual Life Assurance Company of Worcester
Travelers Insurance Company of Hartford,
New England Mutual Life Insurance Comnany of Boston
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that, until such reorganization has been effected, there
definitely must exist a special commission of this type and
character, comprised of members whose sole unentangled
purpose is to protect the public interest. Intensive
effort of this Commission and its counsel in Septem-
ber, 1939, assisted in preventing abandonment of pas-
senger service in the commuting area of the Old Colony
lines. Intervention in 1940 by this Commission and its
counsel, and other representatives of the public in the
New Haven reorganization proceedings before the Inter-
state Commerce Commission, obtained reopening of the
record and further hearings, after the Interstate Com-
merce Commission had reported a plan which excluded
both reorganization of the Old Colony and any provision
for permanently continued railroad service to the large
population of southeastern Massachusetts.

The 1940 report sets out in detail the successful efforts
of this Commission in so altering operating results that
the Interstate Commerce Commission felt justified in
consenting to reopen the matter.

That report also sets out the efforts of this Commission
in actively opposing the Old Colony trustees in the
Abandonment Case, involving the Boston Group. The
Interstate Commerce Commission examiner filed a pro-
posed report which would permit complete abandonment
of the Boston Group. The Commonwealth filed excep-
tions and a brief supporting those exceptions, and the
final decision of the Interstate Commerce Commission
was awaited.

That was the situation in December, 1940, concerning
matters to which the main work of this Commission was
directed, the reorganization of the New Haven, the
Old Colony and the Boston & Providence railroads, with
provision for continued passenger service.

This present report chronicles subsequent events, and
the further work of this Commission as a result thereof,
after the Interstate Commerce Commission, on February
18, 1941, rendered its decision in the Abandonment Case,

and also reported an amended plan of reorganization for
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the New Haven Railroad which was to include the Old
Colony and the Boston & Providence within the system.

There are other important matters and other activi-
ties of this Commission reported herein, but none more
presently vital to the public interest.

Those activities have entailed many executive meetings
and hearings, and hundreds of hours devoted by the un-
paid members of this Commission to its business both
within and without the Commonwealth and in the Inter-
state Commerce Commission hearings and proceedings
in Brooklyn.

THE SECOND SUPPLEMENTAL PLAN OF REORGANIZA-
TION FOR THE NEW HAVEN AND THE OLD COLONY.

On February 18, 1941, the Interstate Commerce Com-
mission issued its Supplemental Report and Order, pro-
viding for reorganization of both the New Haven and
the Old Colony railroads. 1

On the same date it denied the petition of the Old
Colony trustees to abandon the Boston Group. 2

Another avenue was indicated, however, which might
lead to a similar result, when the Interstate Commerce
Commission said in its conclusion:

The real question in connection with the Boston Group is not
whether its lines of railroad should be abandoned, but whether the
passenger service over those lines should be discontinued because of
the heavy out-of-pocket loss which has been suffered from such service
in recent years and which was still being suffered when the hearings
in this proceeding closed. That issue is not presented in this pro-
ceeding and is one over which this Commission has no jurisdiction
under the Interstate Commerce Act. It is an issue, however, which
is presented in F. D., No. 10992, New York, New Haven & Hartford
Railroad Company Reorganization under the Bankruptcy Act, and
which is dealt with in the report in that proceeding which is being
issued contemporaneously herewith.

And it will be manifest herein that the financial interests
bid fair to achieve their desired results.ired resul

I. C. C. Finance Docket, No. 10992, Record, pp. 8037-8114
1) Greenbush, (2) PlyIncludes all Old Colony lines radiating; from B<

(3) Middleboroush,
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In this new plan of reorganization, dated February 18,
1941, the Interstate Commerce Commission made provi-
sions for operation of the Old Colony, with an escape
clause, as follows; 1

The Record, however, does not justify us in making it an imme-
diate condition of the acquisition of the Old Colony properties and
assets by the principal debtor under the plan of reorganization that
passenger service on the Old Colony as a whole or in the Boston
Group be discontinued. . . .

A further trial period in which the efforts on the part of all con-
cerned to improve the situation may be continued is warranted in all
of the circumstances. Nor is it likely to be a grievous burden on the
principal debtor, for there is excellent reason to believe that traffic
on the Old Colony, and especially its freight traffic, will improve
materially in the immediate future because of the national defense
program, and that this improvement is likely to continue for some
time to come, although it may not be permanent.

We shall, therefore, make it a condition of the plan of reorganiza-
tion that the Commission shall as soon as possible after December
31, 1942, if the principal debtor or its successor shall theretofore so
request, estimate from the best evidence that it can obtain, and for
the calendar years 1941 and 1942, the average yearly loss in revenue
and the average yearly savings in expenses, taxes and rentals of the
system of the principal debtor or its successor, if the properties of
the Old Colony, other than those above designated as non-operating
properties, had not been operated as a part of said system in 1941
and 1942. In making such estimate of the average yearly savings in
expenses, taxes and rentals, the Commission shall not include any
part of expense actually incurred in 1941 or 1942 which it finds to
have been abnormal or unwarranted. If such estimate of average
yearly loss in revenue does not exceed such estimate of average yearly
savings in expenses, taxes and rentals by an amount equal to the
annual contingent interest charges on the income bonds issued under
the plan of reorganization in acquisition of the properties and assets
of the Old Colony, then it shall be a condition of such plan that the
principal debtor or its successor shall thereafter be under no obliga-
tion to continue passenger service on the Boston Group of the Old
Colony.

. . .

If the principal debtor or its successor shall not, before December
31, 1942, request the Commission to make the estimates above speci-
fied, it may make a similar request before December 31, 1945, in
which event the Commission shall as soon as possible after said date
make similar estimates of average yearly loss in revenue and aver-

All references to
“ Record” hereafter refer to the Record in I. C. C. F. D., No. 10992
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age yearly savings in expenses, taxes and rentals for the calendar
years 1941 to 1945, inclusive, with like attendant results as a condi-
tion of the plan of reorganization.

The plan should provide, therefore, that the Old Colony’s charter
be amended, and if necessary the principal debtor’s charter, to effec-
tuate this condition of the plan.

The New Haven then would be obligated to operate
passenger service on the Old Colony, so long as it sus-
tained no net out-of-pocket loss. The public was safe-
guarded to a considerable extent by having all figures
subject to the scrutiny and review of the Interstate Com-
merce Commission.

It appeared to this Special Commission that the Inter-
state Commerce Commission had formulated a plan
“compatible with the public interest” 1 as well as with
the financial interests of the railroad.

In due course, under provisions of section 77 of the
Bankruptcy Act, the Interstate Commerce Commission
referred its new plan for reorganization to the United
States District Court at Connecticut (Judge Carroll C.
Hincks) for approval and for submission to the security
holders.

Judge Hincks disapproved the plan. 2 He disapproved
the price to be paid for Old Colony properties. He dis-
approved the method of continuing passenger service on
Old Colony lines. He held the escape clause to be of
doubtful legality.

Three or four years ago Judge Hincks appointed a corn-
studies of operation of New
the Old The com-
William J. Cunningham, and

mittee of experts to make
Haven segments, including
mittee was headed by Prof,
the studies are known as t
Severance Study, showing
were the Old Colony oper

Cunningham studies. The
; effect on the Newf Haven,
3d separately from it, indi-

cated losses in freight revenue to the New Haven of from
$543,000 to $786,000 annually, and even more than

This requirement is set out in the Bankruptcy Act
2 In the matter of the New York, New Haven & Hartford Railroad, Debtor No. 16

District Court of the United States, District of Connecticut, Opinion on the Plan, pp.B!of Connecticut, Opinion on the Plan, pp
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$900,000 on a system basis. 1 These figures were based
on depression periods of 1936, 1937 and 1938. Every
year since has shown increased business. Upon comple-
tion of the studies. Judge Hincks received them, trans-
mitted copies to the Interstate Commerce Commission
and they became a part of the record in the reorganiza-
tion proceedings. 2 Those figures were now questioned
by the New Haven’s financial groups. To be sure, this
Special Commission had induced the New Haven to effect
economies in operation of the Old Colony, and had
pointed out additional economies possible of achieve-
ment 3 which would make it difficult for the New Haven
to operate the Old Colony at any appreciable out-of-pocket
loss if consideration were given to the fact that the New
Haven would annually lose hundreds of thousands of dol-
lars were the Old Colony divorced from its system.

In its brief of September 30, 1940, prior to the afore
said new plan of reorganization dated February 18, 1941,
this Commission urged upon the Interstate Commerce
Commission that Old Colony’s severance value to the
New Haven should be given full weight in requiring con-
tinued passenger operation on Old Colony lines. In
effect, as it appears to this Commission, this result was
achievable by the escape clause hereinbefore cited from the
Interstate Commerce Commission’s revised plan of Fel;
ruary 18, 1941. On the other hand, the various financial
groups have endeavored to have Old Colony’s severance
value used, if at all, in consideration only of the price

which New Haven should pay for the Old Colony prop-
erties. The interests of the riding public were disregarded.

In hearings on the plan before Judge Hint
cial interests attacked the Cunningham Severance Stud-c

ies. Judge Hincks then came to the conclusi
ine-wav studies, 4 thus minimizing the imr

H

T.
istimony and exhibits presented by this Commission to I. C. C.; ouiix h

Professor Cu

t 30. 1940. to I. C. C,
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of the conclusions of the experts so far as those conclu-
sions bore upon Old Colony’s value to the New Haven
for either continued operation of Old Colony lines, or for
setting a purchase price.

Later, when testifying before the Interstate Commerce
Commission in Brooklyn, Professor Cunningham 1 stated
he did not understand how the Judge could have been
confused; and gave the Interstate Commerce Commis-
sion further testimony to support the view that they
were not “one-way” studiesi

Many other objections were made to the new plan by
security holders in hearings before Judge Hincks. The
Assistant Attorney General argued in favor of it. The
riding public of this Commonwealth had received noth-
ing under previous plans. The new plan did not provide
all this Commission had strenuously sought to attain,
but it did promise a future chance to save Old Colony
passenger service.

The Compromise Committee.
Judge Hincks rejected the plan. He then took the

position that the matters in dispute were so complex
that it would be advantageous if they could be worked
out by compromise, and he appointed a committee to
recommend such a compromise. The Compromise Com-
mittee consisted of

Edwin S. S. Sunderland. (Counsel for the Insurance Companies, who
have consistently opposed any continuance of passenger operation
by the New Haven over Old Colony lines.)

J. Burke Sullivan, Assistant Attorney General of Massachusetts.
(Mr. Sullivan had been designated by the Attorney General as his
nominee member of this Special Commission. This Special Com-
mission, however, had no knowledge or voice in the business of the
Compromise Committee, and has always opposed its proposals.)

Charles A. Coolidge, counsel for the Old Colony Railroad Corpora-
tion (whose chief interest has been to obtain the best price possible
for Old Colony properties).

Harry W. Dorigan, Administrative Assistant to the Trustees of the
New Haven. (As an employee of the New Haven he cannot be

1 Record, pp. 3972-3997,
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unmindful of the attitude and desires of the group who, as it pres-
ently appears, will be the dominating stockholders of the reorgan-
ized New Haven the Insurance Companies.)

bers of the Compromise Committee and the
Court stated that they acted as individuals, not binding
their principals. By their recommendations, however,
some of their security holding principals would gain vast
sums; the New Haven would be enriched by millions.
The Massachusetts public would lose all it had gained
in the Interstate Commerce Commission’s amended plan
of February 18, 1941.

When Judge Hincks rendered his opinion on the plan
rejecting its provisions as to the Old Colony (and other
provisions of less moment to the public) he appended the
report of the Compromise Committee to his opinion. In
substance, he also informed the Interstate Commerce
Commission that he realized the law gave him no power
to formulate a plan of reorganization, 1 but he indicated
the respects in which the plan recommended by the com-
mittee appeared to him to be meritorious, and one which,
if it should be presented to him after having been recom-
mended by the Commission, he would be inclined to
approve.2

Following Judge Hincks’ disapproval of the plan c
reorganization, the Interstate Commerce Commission as
signed the dockets of the New Haven and Old Colon
reorganizations for further hearings on February 17 to
20, 1942, inclusive, at Brooklyn, New York, before Hr
Oliver E. Sweet, Director of Bureau of Finance, and He
H. W. Wilkinson, Examiner. This Special Commission
was a party to those four days of hearings, and its cm
presented evidence therein,
to this Commission filed tl
port of its position. The A

On April 14, 1942, counsel
Commission’s brief in sup-

arney Genera! likewise
ie Compromise Comm:brief opposing the plan of t

Plan, p. 89Opinion on th
Opinion on th

FURTHER HEARINGS ON PLANS OF REORGANIZATION

Plan, pp. 895
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After the Brooklyn hearings, on April 4, 1942, there
was filed with the Interstate Commerce Commission what
is called the Joint Report, in which the original propos-
als of the Compromise Committee are elaborated upon
and added to. The Joint Report is signed not only by
the original members of the Compromise Committee,
but also by representatives of the New Haven Railroad
Committee on Plan of Reorganization, the Insurance
Group, the Mutual Savings Bank Group, and the Old
Colony Railroad Plan Committee. Thus, for the first
time, the chief financial groups had agreed in common
cause and were united in opposition against representa-
tives of the public.

Under date of October 6, 1942, Division 4 of the In-
terstate Commerce Commission handed down its Third
Supplemental Report and Order, being a new amended
plan of reorganization embodying in toto the recommen-
dations of the Compromise Committee.

This Commission and the Attorney General are join-
ing in a brief to the Interstate Commerce Commission,
seeking modification of the provisions of the plan relat-
ing to Old Colony Railroad, which will be filed Decem-
ber 3, 1942.

Proposals of the Compromise Committee
Since these proposals are now incorporated in the pres-

ent plan of reorganization of the New Haven Railroad,
the proposals herein set forth and discussion of them is
likewise an explanation of what their effect will be upon
the commuting public of southeastern Massachusetts and
likewise upon the Commonwealth.

Proposals 1 and 2 1 refer to securities to be issued to
the New Haven creditors and to the effective date of
reorganization, respectively, and do not directly concern
the public interest.

THE THIRD SUPPLEMENTAL PLAN OF REORGANIZATION
OF THE NEW HAVEN AND OLD COLONY.

1 Joint Report, p.
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Proposal 3 (a) Use and Costs of the South
Terminal.

3. The plan will amend the charter and amend or supersede the
franchises and statutory obligations of the reorganized principal
debtor and of Old Colony (including any charter, franchises and
statutory obligations acquired by the principal debtor in connection
with the acquisition of the properties, assets and franchises of any
other railroad, and as operator of the Boston Group) so that (a) the
reorganized principal debtor and Old Colony will be relieved of any
obligation to continue to use the property of the Boston Terminal
Company, and of any obligation to make any payments for such use
if and when such use shall be discontinued; (6) the obligation of the
reorganized principal debtor and Old Colony and their Trustees to
make payments on account of interest and principal (at maturity or
otherwise, including any deficiency on foreclosure or any other claim
with respect thereto) of the debt of the Boston Terminal Company
represented by its presently outstanding bonds (or any extensions,
renewals or refunding thereof) made after the date on which the
Trustees have made the last payments on account of interest on said
bonds, shall, so long as the reorganized principal debtor (for itself or
as operator of the Boston Group) shall use the property of the Boston
Terminal Company, be satisfied by payment by the reorganized
principal debtor of an amount per annum (and at that rate for any
period of less than a year) obtained by applying to $275,000 the per-
centage of the total use of such property from time to time by the
principal debtor (including in such percentage prior to the consum-
mation of the Plan use by its Trustees for itself and as operators of
Old Colony and thereafter use by itself and as operator of the Boston
Group); and (c) the obligation to pay operating expenses shall be
limited to the amount of such expenses after deducting all revenues
from rentals and concessions.

The plan will provide that if the number of passengers using the
South Station of the Boston Terminal Company shall substantially
increase in the future, the Commission will consider an application
by any bondholder of the Terminal Company to make an equitable
revision of the amount payable by the reorganized principal debtor.

Proposal 3 ( b ) Avoids Obligatio
Terminal Act of 3.89(

Imposed by

Vs stated in our 1940 report, 1 the Boston Ter
Company (South Terminal) was created by chapter 516

m the Acts of 1896, as amended, which required the
Hoi
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using railroads to payto theTerminal Companyin monthly
payments such amounts as might be necessary to pay
the expenses of the Terminal’s corporate administration,
and of the facilities connected therewith, including in-
surance and all repairs, all taxes and assessments, inter-
est upon its bonds or other obligations, and a dividend
not exceeding 4 per cent upon its capita! stock. 1

During all the years from 1896 to 1939 the New Haven
controlled four fifths of the capital stock of the Termi-
nal Company, and appointed four of the Terminal’s five
Trustees (directors). The using railroads paid the charges
required by section 10 of the act, as above set out, but
first deducted from said payment the revenues which the
Terminal received from, rentals and concessions, which
revenues currently amount to about $500,000 annually.
The Newr Haven credited itself with the larger portion
of the revenues from concessions and rentals. Had the
Terminal Company retained those revenues in a sinking
fund, and exacted full payment for use of the facilities
from the using railroads during the first thirty years of
the century, when they could well afford to pay, all or
substantially all of the Terminal bonds could long since
have been retired. But the New Haven controlled the
Terminal Company and operated it, to New Haven’s
own profit and to the present disaster of the Terminal
bondholders.

To be sure, the act of 1896 does not specifically say
that the revenues from rentals and concessions shall be
held in the treasury of the Terminal Company, and the
act is equally silent about any specific right of the using
railroads to keep them. Obviously, it is a matter for
judicial interpretation. Not even the Old Colony Trust
Company, former trustee under the mortgage indenture

any other party, had eve
tation up to the time whe:
'orced into reorganization i

to protect bondholders, or
sought such judicial interpr
the Terminal Company was
1939, when it could not race its bond interest and

act of 1896 also apparently intended to make the
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using railroads liable for the principal outstanding bonds
in the event of deficiency on foreclosure or otherwise.

This proposal No. 3, then, affords to the New Haven
and Old Colony the following advantages:

1. There will be no requirement to use the South Ter-
minal at all, unless the New Haven desires to do so.

2. There is now charged against New Haven (for itself
and as operator of Old Colony and Boston & Providence)
70 per cent of net costs and expenses of operating the
South Terminal. The other 30 per cent is borne by the
Boston & Albany.

Anent this proposal, spokesman for the Compromise
Committee said; 1

. . . The committee was unanimous in its belief that the carrying
charges which the reorganized railroads could afford to assume for
servicing fixed charges of the Boston Terminal Company (South Sta-
tion) were approximately one half of the present annual charges for
bond interest.

Interest on all of South Terminal bonds amounts to
$542,496 annually. The figure taken by the Compro-
mise Committee, then, would require the New Haven to
pay only $192,500 annually 2 towards the interest on Ter-
minal bonds (70 per cent of $275,000) instead of approxi-
mately $397,747, for which it is now liable. And it
would be forever discharged of any liability upon the
principal of those bonds. If in the future the New
Haven uses the Terminal to a lesser extent, its obliga-
tion will be less, and if it decides to quit all use of the
South Terminal, all responsibility upon the bonds, inter-
est or principal, now imposed by the Legislature of this
Commonwealth, will cease.

3. The Compromise Committee plan further proceeds
to forestall any Massachusetts judicial interpretation of
the liability for operating expenses (as distinguished from
carrying charges) by having the Interstate Commerce

Hearings, Brooklyn, February 17, 1942, Record, p. 3784
2 Thisresult obtains because, while thisprop

the Compromise Committee makes an identic
Providence. See JointReport, p. 25.

al applies to New Havenand the Old Colony
proposal for New Haven and the Boston &
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Commission and the Connecticut Federal Court legalize
New Haven’s future retention of revenues from rentals
and concessions.

This Special Commission, in its 1940 report, stated
that the crux in the solution of continued passenger serv-
ice on Old Colony lay in reduction of South Terminal
costs. 1 It recognized that a terminal cost of from 9 cents
to 11.6 cents per passenger was intolerable in its effect
upon commuter transportation. It was intended, upon
revival and continuation of this Commission, to work
towards relief of that burden. It believed that it could
be accomplished by co-operation of the parties, by ob-
taining for Old Colony credits due it, but never given to
it, by the New Haven,2 and by the pending Terminal
reorganization proceedings in the United States Court at
Boston, without having the entire matter taken over in
collateral iurisdiction I he District Court at New
Haven, Connecticut

rhe entire aim of the Spi cial Commission in reduction
purpose of protecting andof terminal costs was to

Now, at onerinng continuance ot pt
swoop, New Haven st£ ds to be relieved not only o:

the obligation to operate pasTerminal costs, but also of
ept by public subsidymger service on Old Cok

as hereinafter set forth).
Many factors in these pi of the Compromise Com-

mittee’s proposals as to the Terminal, which now have
the approval of Division 4 of the Interstate Commerce
Commission and the indicated approval of Judge Hincks
will necessarily be the subjects of appeal to the United

1 and to the United Stateses Circuit Court of App
Supreme Court.

House, No. 2150, pp
inforrIn its closing days this C

ich Old C;ht at South T
Dllars. It appears to the Commission that it would be better tuni

tutli
PeC

C
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Proposal 4 Operation of Passenger Service on
Old Colony Lines.

4. (o) The plan will amend the charter, and amend or supersede
the franchises and statutory obligations of the reorganized principal
debtor and of Old Colony, so that neither road will be under any
obligation to operate passenger service on Old Colony lines. The re-
organized principal debtor will, however, undertake a contractual obli-
gation to operate for its own account and sole benefit freight service
on the Boston Group until such time as it shall acquire the assets
and franchises of that group. It will further undertake a contractual
obligation to operate for its own account passenger service on Old
Colony lines if and so long as the losses therefrom do not exceed the
critical figures provided below. These agreements will take the form
of a stipulation by the reorganized principal debtor before the court,
and are conditional upon the legal representative of the Common-
wealth of Massachusetts joining in such stipulation. The contractual
obligation to operate passenger service shall terminate if legislation
described in (c) below has not been passed prior to the end of two
years after consummation of the plan.

(6) The reorganized principal debtor shall not be obligated to ac-
quire the assets and franchises of Old Colony’s Boston Group (i.e.,
those covered by the recent abandonment proceedings) along with
Old Colony’s other assets upon the consummation of the plan, but
shall have the right without the payment of further consideration on
its part to acquire such assets and franchises at, or at any time after,
the consummation of the plan. Until such acquisition, the assets and
franchises of the Boston Group shall remain in Old Colony, the stock
of Old Colony shall be reduced to equal in par value the net salvage
value of the assets in the Boston Group, and the reduced stock shall
be held by one or more trustees appointed by the court for the benefit
of the holders of Old Colony’s bonds (including its banks) at the date
of the consummation of the plan. At any time such Trustee or Trus-
tees will, upon demand of the reorganized principal debtor, convey
to it the assets and franchises of the Boston Group, or, at the option
of the reorganized principal debtor, the reduced Old Colony stock
held by them.

(c) The foregoing parts (a) and (6) are subject to the proviso that
if the Legislature of Massachusetts shall amend the charter of the
reorganized principal debtor so that it will be under no charter obli-
gation to operate passenger service on Old Colony lines, and provide
that such service shallbe operated only by virtue of, and in accordance
with, the agreement referred to in (a) above, or shall by legislation
provide equivalent protection (such as that resulting from the forma-
tion of a transportation district to take over the passenger service on
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the Boston Group), then, upon consummation of the plan, if such
legislation be passed prior thereto, or upon the passage of such legis-
lation within two years after the consummation of the plan, the Bos-
ton Group shall be acquired by the reorganized principal debtor.

We take this proposal, step by step.
1. New Haven will be relieved of all obligation to

operate passenger service on any of the Old Colony lines.
2. The plan of reorganization provides that New Haven

shall own the Cape and Western Groups of Old Colony
outright.1

3. New Haven is willing to contract to operate freight
service over the Boston Group solely to the benefit of
New Haven.

Concerning this proposal, spokesman for the Compro-
mise Committee said: 2

The Committee was also in agreement, after consideration of all
facts and data available from the record, that the estimated prospec-
tive normal freight earnings of the Old Colony (on the basis of the
Interstate Commerce Commission formula for separating expenses
between passenger and freight) were approximately 1525,000 per year,
after “below the line” items.

These “normal” freight earnings were based upon fig-
ures taken from operations in depression years (1936,
1937 and 1938). At the Brooklyn hearings the New

Haven Trustees introduced figures 3 showing that the
first ten months of 1941 produced net freight earnings
from Old Colony lines of -11,648,976. This was after ex-
penses were allocated to Old Colony under the segrega-
tion formula, which certainly is not weighted in favor of
Old Colony.4 Stepping this figure up to twelve months,
the result is $1,978,771 as estimated net freight income
from Old Colony lines for 1941.

liddleborough, Boston to Plymouth, Boston t
ilow Middleborough and on CapeCod. Wester
:hburg. New Bedford, Fall River, Newport ani

1 Boston Group includes lines Boston t(

Greenbush. Cape Group includes all lines
Group includes lines connecting Lowell, F

inches therefrom
Hearing February 17, 1942, at Brookly
Exhibit 262, Record, p. 3823.

Record, p. 3784

p. 28 of House, No. 2150 of 1940.
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Since the declaration of war, freight business has so
increased that for the month of June, 1942 (the last
month’s figures furnished to this Commission), the net
freight income reached $314,653.57, an increase of roughly
90 per cent over the average of the first ten months of
1941.

The Interstate Commerce Commission authorized an
increase in freight rates. The new Hingham shipyard
has opened and other plants are at war capacity. It is
estimated that net freight income from Old Colony lines
is now at an average of more than $2,500,000, and per-
haps more than $3,000,000, annually.

Judge Hincks pointed out that present large freight
earnings are abnormal and should be given no weight in
either the purchase or operation of Old Colony. The In-
terstate Commerce Commission likewise cited the Com-
promise Committee’s position that to take cognizance of
present figures is unsound. 1 Admitted, they are abnor-
mal, But this Commission submits that the depression
years’ average of $525,000 is a subnormal figure.

Somewhere, in between the figures set forth in the two
preceding paragraphs, some consideration should be given
to the riding public because of the present high earnings of
the Old Colony. So far, the only parties to benefit by
the huge sums from defense and war efforts are the New
Haven and Old Colonv security holders.

4. New Haven’s proposed contract to operate passen-
ger service on Old Colony lines will be discussed under
proposal 5.

5. The contracts to operate freight on the Boston
Group to the sole benefit of the New Haven, or to oper-
ate passenger service on any of the Old Colony lines,
would take the form of a stipulation to be entered in the
United States District Court at New Haven, to which
the “legal representative” of the Commonwealth of
Massachusetts must be a party.

Apparently the Compromise Committee had in mind
)ur Attorney General as the “legal representative” to

Mimeographed copy, Third Supplemental Report, October 6, 1942, sheet 24.



HOUSE No. 1280. [Jan.26

sign such stipulation. Without holding itself out as a
body competent to make judicial determination of con-
stitutional executive powers, this Special Commission ex-
presses doubt that the Attorney General has the power
so to bind the Commonwealth in a change of charter
obligation. Members of the Compromise Committee
could not have been unmindful, however, that such a
stipulation would probably be used by the opposing par-
ties in any later proceedings as an estoppel of the Com-
monwealth from future contest in the United States
Courts or before the Interstate Commerce Commission.

In his brief of April 20, 1842, to the Interstate Com-
merce Commission, the Attorney General expressed op-
position to the Compromise Committee’s proposals that
the plan cancel the charter obligation to furnish passen-
ger service and to the escape clause and questioned the
propriety of such a stipulation under this plan.

6. It should be borne in mind that New Haven is to
take over the Boston Group at salvage value (the con-
sideration for which is already included in the price to
be paid for other portions of Old Colony) at any time it
wishes to do so. It has no compulsion so to do, how-

elopments as to state action
service on the entire Boston
Colony as an operating rail-

ever, and in the likely de'
it could permit any or all
Group to cease, since Old
road would be non-existen and the New Haven would
be completely divorced from it, save possibly as a stoc
holder, and if the Attorney General does not stipulate

:er service, if the Legislatureas required, or, as to passer
does not amend the charte
not even a contractual oblig

, there would appear to be
tion to operate either freight

or passenger service

Haven’s hands that it may
rties of the Boston Group if

7. With the club in New
take over the physical propc
and when it pleases, or tin without taking possession
of said properties, it may take possession of stock repre-
senting the salvage value of those properties, then the
proposal is made that this General Court shall, within
two years, by charter amendment, relieve the New Haven
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of obligation to operate passenger service. One purpose
of this portion of the proposal, as Judge Hincks points
out as desirable, 1 is the ousting of our Department of
Public Utilities from jurisdiction over New Haven’s
future operations of passenger service on Old Colony
lines.

Commonwealth is Coerced to Form Rapid Transit District
8. Reference is made in this proposal to formation of

a transportation district. In our 1940 Report this Com-
mission stated its findings to that date on possible rapid
transit service over the Boston Group (see House, No.
2150, pp. 101-104). On February 19, 1942, at the Brook-
lyn hearings, the Attorney General, on behalf of the
Governor’s Committee on Transportation, read that Com-
mittee’s statement into the record, which statement in-
cluded the following: 2

The southeastern Massachusetts problem has been assigned to the
representatives of the Boston Elevated Railway, the New York,
New Haven & Hartford Railroad, and Eastern Massachusetts Street
Railway. Competent experts are working assiduously on the entire
problem, and it is confidently expected that the committee will finally
evolve a satisfactory solution accompanied by a workable plan.

Hon. Joseph B. Eastman on Ma 19, 1941, said
Boston built the first rapid transit

first city in which rapid transit and s
)way in this country, and it was the
it railway facilities were co-ordinated

and combined in a single system. I ha-1
the procession and become the first cil
railroad commutation service is co-ordi

itrong belief that it can again lead
iis country in which what is now

1 and combined with rapid transit
direction.in a single system or under

We confidently believe that M
realized through the efforts of the

. Eastman’s expectation will be
carriers and the Department of

Public Utilities. A preliminary report is in the process of prepara-
tion for submission to His Excellency the Governor. We submit this
as added evidence of the willingnesi
setts to assist in the solution of the
Boston.

and determination of Massachu-
commutation problem of Greater

This Special Commission fe
have led the Interstate Comr

ars that this statement may
lerce Commission to believe

on th
pp. 4:
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the prospect of establishing a new transit district had
more substantial potentiality than the facts warranted,
and the Interstate Commerce Commission may have,
therefore, been more receptive to complete acceptance of
the Compromise Committee’s proposals.

This Commission fails to see optimism for present
establishment of any transit district, and anjr future
establishment would seem to entail large and continuing
cost to the taxpayers of southeastern Massachusetts.
Railroad operation in this Commonwealth, as elsewhere
in the country, depends upon freight profits to counter-
balance losses from passenger operations. If the New
Haven takes the freight profits for itself, then the public
will be forced to provide the losing passenger service.
Deficits would perforce be met either by the communi-
ties served or by the general funds of the Commonwealth

in either case from the taxpayers’ money.
It took the city of London, England, a score of years

to unify its transit system.. To achieve a consolidation
11 transit facilities in the city of Boston, and that would

seem the only logical solution, would require an extensive
and expensive engineering study, the relocation and con-
solidation of present lines and installation of new lines.
New and varied rolling stock must be obtained. Capital
must be raised or adjusted. Such a program would take
years to fulfill. Any step towards its fulfillment is fore-
closed so long as the war lasts. 1

Yet passenger service on Old Colony’s Boston Group
is a present urgent necessity. Public convenience and
speed, added to the already overcrowded condition of
highways, requires rail transportation of commuting traf-
fic in the Boston Group area.

To insure its continuance, these proposals seek to forcf
he Commonwealth either immediatelv to establish oi

This report does not deny the desirability of a study towards the consolidat
muter transportationwith a view to a post-warprogram, to include not only Old Colo

Boston & Albany and Boston & Mibut ah
>f other carriers within Boston'bus, el

:ure assurance from the New H;clear th
under the reorganization plan a public transit plan

dverse developments occur or continue an emergency in tlit bi
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to subsidize a rapid transit district. Provided the latter
alternative is considered the wiser, what will be the
situation?

(a) You cannot operate a rapid transit system with-
out a roadbed and tracks, to say nothing of rolling equip-
ment. New Haven would own or control the only avail-
able roadbed and tracks between Boston and Braintree.
It will acquire them at junk value. 1 Should the Com-
monwealth or any duly constituted body seek to acquire
that roadbed and tracks it needs little imagination to
estimate the enhanced value which New Haven would
then place upon the property. The Boston Group prop-
erty now, according to the Compromise Committee pro-
posal, is worth little more than one year’s present net-
freight earnings from Old Colony lines. But, using a
present 3r ear’s freight income as the basis for valuation
of the property, if it were taken by eminent domain or
otherwise, the New Haven would strenuously argue that
its freight earnings justified a valuation of many millions.

No provision is made by the plan that the Common-
wealth or any public body can acquire the Boston Group
property or the lines between Boston and Braintree at
salvage value now or at any future date. That right i
reserved to the New Haven only. 2

(6) The Commonwealth might attempt to contract
with New Haven that the New Haven operate rapid
transit at the taxpayers’ expense. Nb compulsion will
rest upon New Haven to enter into or to perform such
a contract. Such agreement would necessarily be of so
complicated a formula that Newr Haven could raise num-
berless objections to negotiation; it could make extor-
tionate demands.

Assuming such a contract were entered into, there
would be no check or supervision of the New Haven’s
operations of passenger service. The plan, if not modi-
fied, will have wrapped about New Haven a cloak of
inviolability, setting it above regulatory control of the

52,328,895. Joint Report, p. 8,
The petition to modify, now being filed for the Commonwealth and this Commission

for similar right to the Commonwealth.
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agencies of a sovereign State. The public could pay
New Haven’s price, or, as one of New Haven’s attorneys
expressed it at a hearing in the 88 Stations Case, it can
walk!

Proposal 5 Operation of Passenger Service and

the Escape Clause.

The plan, as recommended by Division 4 of the Inter-
state Commerce Commission in its Third Supplemental
Report, substitutes a critical figure of $500,000 loss for
twenty-four months of consecutive operation, after the
first two-year period. The critical figure, therefore, re-
mains unchanged; only the period is lengthened. Here

inos

id of the two-year period, shall beof which shall be after the e
*250,000.

(6) As a basis for determininj
effect at the time is being met,
keep monthly figures of the am-

; whether or not the critical figure in
the reorganized principal debtor will
mnt of passenger loss on Old Colony

5. (a) Passenger service on Old Colony’s lines may be discon-
tinued if during any of the twelve consecutive months described be-
low passenger losses on Old Colony lines shall exceed the critical
figure at the time in effect. The critical figure for any twelve con-
secutive calendar months, all of which are within the period of two
years following the consummation of the plan, shall be 1850,000.
The critical figure for any twelve consecutive calendar months, all

lines. These figures will be based upon the application of the segre-
gation formula as approved by the Commission and court in these
proceedings, and the further apportionment of Old Colony’s revenues
and expenses between passenger and freight service under the general
principles of the Commission’s prescribed rules for separating common
revenues and expenses between passenger and freight service, modi-
fied where necessary to be consistent with the apportionments made
in the segregation formula and in the light of data reasonably avail-
able for such separation. The formula for this computation is an-
nexed hereto as Exhibit A. The results of such computation shall
determine whether or not the critical figure has been met, unless the
Department of Public Utilities of Massachusetts (or its successor) be
aggrieved by a proposed discontinuance of passenger service on Old
Colony lines pursuant to the authority contained in the plan and
claim that the computations of the reorganized principal debtor are
inaccurate, in which case it may apply to the District Court of the
District of Connecticut for the appointment of a master to audit such
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computations. The result of such audit shall in all respects be given
the same effect as the report of a special master. In such case, whether
or not the critical figure has been met shall be determined by the com-
putations as the same may be modified in such proceedings.

The statement for the Compromise Committee, 1 cor
rning this proposal, was

The committee agreed further that a compromise figure of $325,000
per year was not unreasonable by way of recognition of Old Colony’s
claim of severance value, this being one half of the amount agreed
upon by the experts as the loss to the New Haven in case of sev-
erance.

These two figures [1525,000 annual freight and half severance value]
provided the basis for the compromise agreement which established
the $850,000 critical passenger loss point which the committee pro-
poses for the two-year period following the consummation of the plan.
In view of the evidence in the record of possible further economies
in operation, the committee believes this figure is not impossible of
attainment through co-operative effort within the anticipated two-
year period prior to the completion of reorganization.

In determining the second critical figure, the committee thought
that by the end of four years (two years before the completion of the
reorganization plus two years thereafter) it was fair that the situation
should be the same as if the passenger service on the Boston Group
showed no loss. If that were so, it would still leave the passenger loss
on the Cape and Western Group which has been running at about
$250,000 per year. From the point of view of the reorganized princi-
pal debtor it made no difference whether the loss were on the Boston
Group or on the Cape and Western Group, and by not tying the loss
to either group a flexibility in service was created which was desirable
from the point of view of both the debtor and the public. Hence the
second critical figure was set at $250,000 and was applied to passenger
service on the whole Old Colony.

Under normal conditions, the critical figure of $850,000
or passenger losses during
irst two years should be pc

Ny twelve months of the
ible to meet. But we art
and the segregation for-

-1 expenses. For instance
not under normal condition,
mula will not represent actr

57 and 58 of its 1940 report ■\ i(

Special Commission demonstrates 1
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Old Colony could have been operated for a constructive
year beginning May 1, 1940, at a total deficit of $578,253,

That figure included economies which the New Haven
could put into effect, but never has. It represented
credits due to the Old Colony which never were given,
due to their not being provided for in the segregation
formula by which expenses and revenues are allocated.

There will be no compulsion upon New Haven to in-
stitute any economies or to make any credits not required
by the formula. Indeed, it will be to its financial ad-
vantage to operate Old Colony passenger service to the
end that the critical figures cannot be met, and there is
no reason to believe it will not pursue that advantage.

Under conditions during 1941 and during the present
war period, passenger service and revenue greatly in-
creased. But a peculiar law of diminishing returns oper-
ates, the greater the passenger business the greater
the loss. Thus, increased freight and passenger business
during the first ten months of 1941 (the latest figures in
the Interstate Commerce Commission record) showed 56
per cent increase in average monthly gross freight reve-
nues over the average of the preceding nine months. The
same comparison showed an increase of 23 per cent in
average monthly passenger revenue. Yet while the freight
then produced an increase of 101 per cent in average
monthly profit, the increased passenger business, accord-
ing to New Haven figures, showed 5.6 per cent added
monthly loss. 1

With the greatly increased passenger trains now oper-
ating south of Boston during war time, the indicated
passenger loss for 1941 of about $1,500,000 will be added
to. Yet to offset that loss, combined freight and pas-
senger operations are showing a sizeable net profit.

When it is considered that only passenger losses shai
determine the critical figure, however, it is apparent tha'
the Compromise Committee erects an unattainable criti
cal figure.

The figure for the period following the first two years
represents the amount of estimated passenger losses or

cl in Br
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the Cape and Western Groups only. Yet the bulk of
the passenger losses center in commuting traffic on the
Boston Group, the locality where economies have been
most difficult to attain. Twisting the proposal however
you will, it sets a figure which cannot be reached. The
conclusion is that the Compromise Committee’s plan has
the inescapable result of helping the New Haven to rid
itself of all Old Colony passenger traffic.

Actual out-of-pocket loss and results of the segrega-
tion formula produce different results; the latter shows
greater losses. Whether or not the critical figure is met
is to be determined by such a formula. The only check
on passenger operations provided is to ascertain if the
computations have been applied by the formula. Our
Department of Public Utilities is given no right to make
inquiry as to the actual out-of-pocket figure (as it has
under other intrastate curtailments). It may only peti-
tion the United States District Court in Connecticut to
appoint a master, and he shall only determine if the

aula was applied.
Thus it will be seen that the public is denuded of every

right to insist upon economical operation or to ascertain
ctual losses

Comparison of Compromise Proposals with the

Buckland Proposal.

Previously in these proceedings, Mr. Buckland, chair-
man of the New Haven Plan Committee, proposed that
Old Colony be separately reorganized; that the New
Haven take over all of its valuable non-operating prop-
erties, leaving to Old Colony merely its operating prop-
erties; that New Haven would then contract to operate
freight and passenger service unless and until combined
losses from freight and passenger business reached
8350,000.'

In disposing of the so-called Buckland proposal, the
Interstate Commerce Commission stated: 2

See our 1940 Report, He
Supplemental Report, C
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This proposal admittedly is premised upon the possible complete
abandonment of all Old Colony operations within a short time unless
it develops that they can be conducted without loss. . . . Such a

proposal in our opinion is not equitable. Furthermore, we should
not approve a plan which includes such arrangements, under the
conditions which would here be permitted to control, for possible
complete abandonment of operations of a railroad.

The present plan seems to be a retreat from that posi-
tion and to permit complete abandonment of the Boston
Group, for the following reasons:

1. New Haven will own all Old Colony except, po;
sibly, the Boston Group.

2. New Haven and Old Colony will be relieved of any
obligation to provide passenger service on Old Colony
lines.

3. New Haven will undertake only a contractual obli
gation to operate freight service on the Boston Group
until such time as it shall acquire the assets and fran-
chises of that Group.

4. The New Haven is not obligated at any time to
acquire the assets and franchises of the Boston Group.

5. If the New Haven desires, it may demand and re-
■ceive stock to the value of the assets and franchises of

he Boston Group.
6. The Old Colony, as an operating railroad, is

xistent

7. Therefore should it be impossible legally to bind the
Commonwealth to the contract called for in the proposals,
or, should the Commonwealth fail to enter into said
contract, the entire Boston Group could be completely

bandoned.

NEW HAVEN REORGANIZATION TO PROCEED DESPITE
OBJECTIONS TO TREATMENT OF OLD COLONY.

The Compromise Committee urged, and the Interstate
Commerce Commission has provided in the latest plan
of reorganization, that, if its provisions for the Old
Colony meet opposition (by parties other than New
Haven parties or interests), the court may proceed upon
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the reorganization of the New Haven, and leave the Old
Colony without reorganization at this time. (A similar
provision is made as to objections to the treatment of
Boston & Providence properties, as hereinafter set forth.)

Such result would make the New Haven, after reor-
ganization, an independent unit without responsibility
to continue operation of Old Colony, now imposed upon
it under the Bankruptcy Act. For a time, at least, the
Old Colony would probably remain in the hands of the
Old Colony trustees, who are, despite divergent interests,
also trustees of New Haven. Unable to operate itself,
and provided the court decided to dismiss its reorganiza-
tion proceedings, the Old Colony might then be forced
into receivership 1 and liquidation, unless a buyer and/or
operator could be found.

If the Commonwealth is to be forced into subsidy,
such a move would at least abolish the unequal bargain-
ing advantage which the New Haven now would receive
under the plan.

POSITION OF THE SPECIAL COMMISSION AS TO CO-
OPERATION WITH NEW HAVEN AND AS TO COM
PROMISE.

From the day this Special Commission began its ac-
tivity in 1939, it has followed a program of compromise
with New Haven and Old Colony interests. Its repre-
sentations to the Interstate Commerce Commission have
been in the nature of compromise. When it was demon-
strated that to maintain full operation of Old Colony
lines for passenger service entailed staggering loss in
segregation results, this Commission proceeded upon the
premise that a program must be devised to retain essen-
tial portions of passenger service and to reduce actual
loss to the extent where it was at least counterweighted
by what the Old Colony contributes to traffic on the rest
of the New Haven system. Such a program was com-
promise. If the public gave up train service, we asked

Query: Under courts of the Commonwealth'
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the railroad to recede from demands of complete al:
donment.

The record discloses that the New Haven-Old Colony
trustees have offered little more than abandonment of
service as their progam, or with the alternative that the
Commonwealth assume losses. New Haven interests still
adhere to that policy.

The record further shows that from the time Judge
Hincks’ decision in the 88-Stations Case 1 was overruled,
this Commission, with the whole-hearted aid of the De-
partment of Public Utilities, sponsored a program of
economy, expedited procedure, prodded the New Haven
trustees into initiative, so that utilization of the program
outlined by this Commission should reduce Old Colony
losses bv more than $1,750,000.

This Commission recommended and there was enacted
legislation to reduce taxation on the South Terminal 2

which could eventually reduce New Haven’s share of
taxes by about $95,000 annually.

If there were no other way by which the Interstate
Commerce Commission would provide for continued pas-
senger operation on the Old Colony in plans of reorganiza-
tion, this Commission did not strongly oppose an escape
clause,3 provided the critical figure therein was one which
had reasonable limitation, and provided future opera-
tions and figures would remain under regulatory control
and scrutiny of the Interstate Commerce Commission
and the Department of Public Utilities.

All public authorities of this Commonwealth have der
onstrated that they are willing to co-operate, for tl
public good, to maintain service on the Old Colony.4

Such was the consistent attitude and position of t!
Commission when it prepared to participate in the Broc

1 See House, No. 2150, 1940, p. 40.
- Chapter 711, Acts of 1941.

This Commission, by evidence and brief, demonstrated to the Interstate Cor
Commission that New Haven could operate the Old Colony without actual out-of-poc.

4 Witness: The appointment and acts of this Special Commission; the attitud
Department of Public Utilities, which gave its advance indication of approval of an>
petition for substitution of crossing flashers, and has alreadyapproved extensivecurta
the voluntary action of the Commissioner of Corporations and Taxation, who securec
sive reduction of local taxation for Old Colony’s benefit.
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lyn hearings, practically alone in facing the proposals of
the Compromise Committee, sponsored by the United
States District Court judge. Likewise, in a spirit of co-
operation, at the beginning of those hearings, our Attor-
ney General made a statement for the printed record
which included the following: 3

And we desire, as we have put in evidence on behalf of Massachu-
setts, to call attention to the very strong admonition of the Federal
District judge, that the parties that seem to represent divergent in-
terests here should adopt an attitude of compromise, a realization
that somebody has got to give way here in some manner, or otherwise
this tiling will be kept in litigation for twenty years, and there will
be nothing left at all at the end, and the Commonwealth of Massa-
chusetts stands very willing in all of its departments to proceed on
that basis.

With four years’ experience in the reorganization pro-
ceedings, and with knowledge of past demands and
maneuvers by the financial groups, this Commission was
well aware that those groups were there, armed with those
proposals, not for compromise but for complete surrender
by public authorities. The plaint of the Insurance
Group’s counsel has ever been to speed reorganization,
to disregard any effect such speed might have upon the
public served by Old Colony. This Commission submits
there is no divine right in the financial groups to demand
that the Interstate Commerce Commission jam through
a plan embodying proposals so filled with inequities as
these demonstrablv are.

IZATION

This Commission believes that the Interstate Com-
merce Commission, impressed by the unanimous agree-
ment of the hitherto warring major financial groups, and
by the sponsorship of Judge Hincks, saw a speedy solu-
tion to a years-long tangle; that in such solution full

SUMMARY OF THE EFFECT OF THE COMPROMISE
PROPOSALS EMBODIED IN A PLAN OF REORGAN-

Record, p. 4254
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weight or consideration was not given to the irreparable
damage to the public interest.

The present plan irrevocably harms the public, and,
without justification, enriches the New Haven. At the
present time the public has substantial rights in com-
muter transportation. Those rights will be lost, and the
public will have nothing in return. The Commonwealth
is not even put in position equal to that of New Haven
to acquire the Old Colony properties. The New Haven
will clutch in its firm grasp a property which, on ad-
mitted figures, will produce for it from freight operation
a minimum net revenue of more than $1,000,000 per
year. (The Compromise Committee admits annual net
freight income of $525,000 to Old Colony, and the Court’s
experts found Old Colony's severance value to the New
Haven was more than $500,000 annually.) This does not
take into consideration the doubling and tripling of freight
revenues during wartime. Those huge sums will line
New Haven’s treasury.

The fact that the chief financial groups are united be-
hind the proposals of the Compromise Committee in no
way obligates (or, in our opinion, justifies) the Interstate
Commerce Commission or the United States District
Court to incorporate them in a plan. Section 77 (d) of
the Bankruptcy Act puts upon the Interstate Commerce
Commission the duty of formulating a plan “compatible
with the public interest.” Once formulated, the plan is
hen referred to the court, who has the duty of d

whether or not its provisions are equitable to ail partie
and are in conformance to law. Satisfied that they art

the plan is submitted (except under certain specific cii
cumstances) to the creditors and stockholders for vote
The fact that a majority of the creditors and stockhold
ers vote against the plan is not controlling.

A District Court judge may impose and make effec

THE BANKRUPTCY ACT PROVIDES FOR PROTECTION
OF PUBLIC INTEREST.
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live the plan, the adverse vote of the creditors and stock-
holders notwithstanding. 1

Hence, it is manifest the public interest should not,
under the act, be shoved aside by demands of financial
groups. It is the contention of this Commission that the
present plan violates that principle.

Contemporaneous with this report, this Special Com-
mission and the Attorney General are filing a joint peti-
tion to the Interstate Commerce Commission, seeking
modification of the plan, in respects in which it appears
to the petitioners not to be in the public interest. In
this petition adverse aspects of the plan from the public
point of view which do not appear to be dealt with in
the Third Supplemental Report of the Commission are
stressed, such as the need of taking the lines to Brain-
tree out of New Haven control if it turns out that the
Commonwealth is forced to buy them. Additionally,

points stressed by the Attorney General and the Com-
mission in their briefs of last spring are again made.
Inasmuch as the Commission cannot act on this petition
for some time, and since there has so far been no oppor-
tunity to present to the District Court the objections to
the Compromise Committee plan, it cannot now be known
how far that plan will be changed before the final reor-
ganization plan of the New Haven is adopted and made
effective. Petitioners have asked for an opportunity to
argue orally and are hopeful that this request will be
granted. This Commission believes that the objectioi
to the plan are clearly sufficient to overcome the advan-
tages stemming from disposition of this complex matter
by compromise, which clearly impressed the Int
Commerce Commission as an important consideratic
It is hoped that this view will eventually pre

PETITION TO MODIFY THE PLAN.
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There is little doubt that the Boston & Providence
railroad 1 eventually will be included with the reorgan-
ized New Haven. The sole question is, and has been,
the price to be paid for it by the New Haven.

This line gives New Haven direct access from Provi-
dence to Boston, and is a vital link in its trunk system.
New Haven owns outright the old New England Rail-
road, a less direct route into Boston, but it would cost
$6,400,000 to put that roadbed into trunk line condition,
and Judge Hincks concludes that it might be as pro-
ductive of deficits as those claimed for the Boston &

Providence.2 In fact, some of that route has been aban-
doned.

According to the plan of reorganization, dated Febru-
ary 18, 1941, New Haven would acquire all Boston &

Providence properties for the payment of $5,974,253 in
securities, plus the assumption by the New Haven of
other liabilities, expenses and a release of liens, and also
the Boston & Providence wmuld cancel a $19,000,000
claim against the New Haven.

Judge Hincks rejected these provisions. 3 He cited
the segregated results 4 showing annual deficits ranging
from $1,634,934 to $2,216,015. (Boston & Providence
dispute segregated results, and they have never been
finally adjudicated.) The Interstate Commerce Commis-
sion and Judge Hincks give Boston & Providence no
severance value, basing that determination upon the
fact that the bulk of joint traffic originates in the Boston
area, and if the Boston & Providence, operated in com-
petition it would still deliver this traffic to the New
Haven at Providence. 5

THE BOSTON & PROVIDENCE RAILROAD.

1 See House, No. 2150 of 1940, pp. 85-88, for description and discussion ofBoston & Provi-
dence and its relation to the New Haven.

2 Opinion on the Plan, footnote 21, p. 8974.
3 Opinion on the Plan, pp. 8964-8981. In footnote 26 on page 8978, the judge suggests the

desirability of government ownership and contract with private agencies to carry on service

over the lines.
4 See House, No. 2150, p. 87.
5 Opinion on the Plan, p. 8971
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Under the proposal of the Compromise Committee,
and embodied in the new plan of reorganization dated
October 6, 1942, the New Haven

1. Will acquire all assets of the Boston & Providence,
consisting of

The railroad lines between Boston and Providence
Other properties, consisting of the Back Bay Station in Boston,

the passenger car repair shops at Readville, the Roxbury freight
terminal, and its interest in the Providence Terminal prop-
erties.

One half of the capital stock of Union Freight Railroad.
1,491 shares of preferred stock, and 1,872 shares of common

stock, of Providence, Warren & Bristol Railroad Company.
The unsecured claim of the Boston & Providence for breach of

lease. 1

2. Will be protected against obligation to use the South
Terminal in the same manner as provided under Pro-
posal 2 for its operation of Old Colony.

3. Will deliver to the Boston & Providence trustees
$3,039,213 of its fixed interest bonds, $1,467,520 of its
income bonds. 3

The New Haven is also to pay Boston & Providence
expenses of reorganization, and taxes, and there is to be
provision for discharge of the prior lien 4 which the New
Haven has against the Boston & Providence for operat-
ing it during the reorganization period, and discharge of
the stipulated claim which Boston & Providence has for
breach of lease 5 and other claims.

Since the Boston & Providence reorganization is in the
United States District Court at Boston, the provisions
for disposition of the road contained in the New Haven
plan of reorganization will require concurrence in a plan
and approval thereof by the said court. Foreseeing that
necessity, however, Judge Hincks recommended, the

! Stipulated as $10,000,000 ‘‘for the limited purpose of the pending plans of
tion.” (Ct. R. 8568.)

2 See pp. 12-17 herein.
3 Total, $5,974,253. Compromise Committee proposed $4,049,698.
4 $10,143,688 as of December 31, 1941.
5 Stipulated at $10,000,000.
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Compromise Committee urged, and the Interstate Com-
merce Commission adopted a proviso that reorganiza-
tion of the New Haven shall not be delayed pending
acceptance and confirmation of a plan for the Boston &

Providence.
Boston & Providence is indispensable to the New

Haven system. Despite its deficits (of which, more anon)
we paraphrase the expression of the Interstate Commerce
Commission 1 that its value to New Haven cannot be
measured mathematically, but upon judgment of intan-
gible elements and a general knowledge of system require-
ments.2

The Interstate Commerce Commission found that Bos-
ton & Providence has the following properties: 3

1. Line between Boston and Providence.
2. Back Bay stations in Boston.
3. Passenger car repair shops and other property in

Readville. 4

4. Roxbury freight terminal.
5. Providence terminal properties.
6. Half the capital stock of Union Freight Railroad. 5

7. It has 1,491 shares of preferred stock and 1,872
shares of common stock of the Providence, Warren &

Bristol Railroad.
8. Unsecured claim for breach of lease
These total approximately 846,308,351
This Commission is of the opinion that the segregated

results do not reflect true operating results. In fact,
application of the segregation formula certainly does not.
New Haven brings trains from its New England lines,
changes to Boston & Providence lines near Boston, and
charges Boston & Providence terminal expense. The lat-
ter also claims, with show of evidence, that it receives
no credit for interchange of freight at the South Termi-

1 Third Supplemental Report, sheet 38.
2 This was in answer to Judge Hincks’ query of what value could there be to a deficit-

producing railroad. Opinion on the Plan, p. 8978.
3 Third Supplemental Report, sheet 36.

4 The only comparable repair shops on the New Haven system
6 The connecting link, along Atlantic Avenue, with Boston & Maine. Old Colony own?

the other half.
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nal; that it is loaded with repair and maintenance costs
and with other improper charges.

To review a few of the essential facts set out in our
1940 Report: 1 The Boston Railroad Holding Company
owns 273,873 shares of the voting capital stock of the
Boston & Maine Railroad. This represents 26.22 per cent
of the outstanding voting stock of the road a sufficient
amount in the hands of one holder to control the policy
and management of Boston & Maine. 2

By its ownership of all the 31,065 shares of voting
common stock of the Holding Company, the New Haven
for years has had complete control of that company, and
hence working control of the Boston &,Maine.

Throughout the New Haven reorganization proceed-
ings representatives of the public interest have sought
such provision in a plan of reorganization as to break
this hold of the New Haven on a competing railroad, as
it is to the detriment of the Commonwealth, of the Port
of Boston, and of all the northern New England States.

In addition to the common stock there was issued non-
voting preferred stock of the Boston Railroad Holding
Company. New Haven owns 91.1 per cent of that stock,
but the remainder is in the hands of the public. As to
that publicly held, the New Haven guaranteed payment
of the par value of 8100 a share and 4 per cent per an-
num in dividends.3 As a result of the urgent represen-
tations of public authorities, there is included in the plan
of reorganization of the New Haven a provision which
prohibits the reorganized New Haven from fulfilling or
paying its guaranty of principal or interest on the pre-
ferred stock. The plan also preserves the rights given
such public holders by this General Court 4 in the event
of such default to realize upon their lien and security,

BOSTON RAILROAD HOLDING COMPANY.

House, No. 2150, pp. 92-94
2 The Interstate Commerce Commission has previously held that a lesser percentage of

railroad stock in the hands of one holder constituted practical control where the remainder
of the shares are spread amongst the public.

3 See chapter 519, Acts of 1909; chapter 639, Acts of 1910.
Station in previous footnote
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namely, the common stock of the Boston & Maine owned
by the holding company.

Thus, by destroying its guaranty, there is the possi-
bility that New Haven may be ousted from its control
of the Boston & Maine. If this is accomplished, it is
the opinion of the Commission that such a result might
very well open the way for the further development of
the Port of Boston.

On November 3, 1939, the Boston Terminal Company
was forced into reorganization in the United States Dis-
trict Court at Boston as a result of an order entered by
Judge Hincks forbidding the New Haven to pay taxes
and charges for use of the South Terminal for the ac-
count of the Old Colony and Boston & Providence
estates. 1 The United States Circuit Court of Appeals
reversed Judge Hincks’ order. But on appeal to the
United States Supreme Court the order was affirmed. 2

Any progress in reorganization of the Terminal Com-
pany is presently withheld, however, because of the com-
plications created in the provisions recommended by the
Compromise Committee for revocation of liability for
payments of using railroads. (See pages 19 to 22 herein.)

Eventually a plan of reorganization will probably be
evolved and hearings held thereon. Because of its ex-
perience and knowiedge of the matters affecting public
interest in this reorganization, this Special Commission
has watched the matter and would logically be the legis-
lative arm to participate in those proceedings before the
Interstate Commerce Commission when the time arrives
to do so.

THE PORT OF BOSTON
In its report of December 4, 1940,3 this Commission

stated that in its belief further development of shipping

THE BOSTON TERMINAL COMPANY
REORGANIZATION.

1 See pages 75-84, House, No. 2150 of 1940.
2Palmer et al., Trustee, v. Websterand Atlas National Bank of Boston, Trustee, 312 Z

156,
3 House, No. 2150 of 1940,
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facilities in the Port of Boston is necessary for the pros-
perity of the city of Boston and the Commonwealth,
and for the development of freight traffic on Massachu-
setts railroads.

Under the war conditions which have existed since
December 7, 1941, it is neither possible nor desirable at
this time to make any recommendations concerning the
Port of Boston. The reasons are self-evident. Shipping
facilities in the Port ofBoston have been vastly increased.
Wartime secrecy of operations by both our Army and
Navy ■— prevents the Commission from making any de-
tailed report of its findings at this time.

However, the Commission has endeavored to gain an
understanding of what might be accomplished in the
post-war period by virtue of what has been and what
is being accomplished under present war conditions.
There is no doubt in the minds of the members of the
Commission that gross tonnage of shipments into and
out of the Port of Boston can be increased enormously
in the post-war period over what it was in the pre-war
period, provided public authorities and private interests
take full advantage of the lessons which have been gained
and which are being gained during this period of war.
The first step necessary to take in order to accomplish
such a result, however, is to find ways and means of
attracting new owners of shipping lines to Boston. One
thing necessary to bring this about is to obtain the full
co-operation of the operating railroads.

The Commission has made an inspection of the Port
of Boston. It has also conferred with directors, qounsel,
executives, engineers and superintendents of The Port of
New York Authority. It has made a study of certain
phases of the development of the Port of New York and
the problems, means and methods of handling shipments
of freight and cargo. It has done this with the intent
of finding ways and means of assisting in developing the
Port of Boston, and with the intent of preparing recom-
mendations to the General Court at the proper time. The
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Commission believes it is highly advisable that this study
be continued.

TRANSPORTATION AND HOUSING OF DEFENSE WORK-
ERS IN AREA SERVED BY EASTERN MASSACHU-
SETTS STREET RAILWAY.

In July, 1942, the selectmen of Hingham and Hull
and the local defense director of home registrations asked
this Commission to aid in a problem affecting thousands
of workers at the shipyards. To house large numbers of
workers and naval personnel in the Quincy and Hull
area, where large numbers of houses were available, it
was necessary to secure priority certificates for materials
needed to heat and otherwise adapt houses for winter
occupancy. Quincy had been defined by the Federal
government as a defense area. Priority certificates would
not be issued for materials to be used in Hull, however,
unless the transportation fare from Hull to a defense
area was no more than 20 cents.

The Nantasket Transportation Company co-operated
by halving its fare to Hingham Depot, from which point
the Eastern Massachusetts Street Railway Company car-
ries passengers into Quincy. The latter had refused to
establish a zone between the Hingham line and Fore
River traffic circle, which would permit a total 20-
cent fare from Hull to that point. Thus the effort to
solve the housing, problem was stalemated.

This Commission held a public hearing, attended by
civic officials and representatives of the Navy. Evidence
was presented that there existed a similar fare zone from
Quincy end, and belief was expressed that it would mean
no net loss to the railway company to establish a new
zone.

Eastern Massachusetts Street Railway counsel and
trustees, present at the hearing, offered to co-operate
and said they would establish the fare zone, provided the
Federal government would grant the priority certificates.
The Federal Housing Authority Regional Director gave
assurance the certificates would be forthcoming, and the
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matter was settled. We are informed that about 125
additional houses are now being used for winter occu-
pancy, and more than 100 are in process of renovation.

During more than the past three years this Special
Commission has acted as the co-ordinating body to cen-
ter the efforts of public organizations and governmental
agencies towards protection and continuance of com-
muting passenger service in southeastern Massachusetts.
That its efforts have been at least partially fruitful is
amply demonstrated by our 1940 report and the present
report.

It would be an inexcusable neglect of public interest
to abandon the program this Commission has followed,
or to withdraw its participation in the railroad proceed-
ings until such time as final reorganization is effected.
Likewise, so long as any interim period in connection
with an escape clause as to operation of Old Colony pas-
senger service is in effect, the necessity is demonstrable
that this Special Commission should exist. There is no
incentive on the financial groups to take steps, or make
inquiry, during any interim period in protection of the
public. The provisions in the present plan would se-
verely limit our Department of Public Utilities.

The public and the Commonwealth likewise has a sub-
stantial stake in the outcome of the reorganization pro-
ceedings of the Boston Terminal Company, pending be-
fore the Interstate Commerce Commission and the United
States Court at Boston. This Special Commission has
the advantage of being able, by subpoena authority, to
make inquiry, to co-ordinate facts, and to present evi-
dence in the public interest.

In our 1940 Report 1 we set out certain further studies
needed to achieve economies in passenger operation, par-
ticularly such as would make continued passenger service
on Old Colony lines feasible. The outbreak of war ren-

CONCLUSION.

House, No. 2150 of 1940, p. 1
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5

dered it impossible to make some of those studies or to
move for adoption of some of the economies.

For instance, the installation of flashing grade crossing
signals at such crossings as the Department of Public
Utilities approves would save $175,227 per year on Old
Colony lines, on a capital expenditure of only $237,761.'
The New Haven has not put that economy into effect
for Old Colony. One reason advanced has been the
difficulty of obtaining priority certificates for the neces-
sary equipment.

Also the capital expenditure could only come from New
Haven funds, as the Old Colony is without funds. The
installation, from a financial standpoint, is desirable,
however, and this Commission has continued to press
for its accomplishment, and intends further to seek that
saving.

Other savings and credits should be made for Old Col-
ony’s benefit. This Commission will continue to press
for their adoption.

Especially does this appear vital when, in the closing
days of the present life of this Commission, some groups
interested in the South Terminal, heretofore not parties
to the New Haven reorganization proceedings, now seek
to intervene, and have alleged in a petition to the Inter-
state Commerce Commission that the New Haven has
failed to reveal or to make available for evidence sub-
stantial figures which could materially lessen the charges
for use of the South Terminal which New Haven now
debits to Old Colony and Boston & Providence passenger
service.

If these allegations are substantiated by evidence to
be adduced before the Interstate Commerce Commis-
sion, it is important that this Special Commission be
speedily revived and continued, to participate in further
hearings.

Plans and preparations for post-war utilization of our
vastly expanded Port facilities can aid in the rejuvena-

1 Opinion on the Plan, p. 8930.
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tion of our maritime activity, a necessary step to the
advantage of the entire Commonwealth.

We therefore recommend revival and continuance of
this Special Commission and present a resolve for that
purpose, annexed as Appendix A.

Respectfully submitted

JARVIS HUNT,
Chairman.

RUDOLPH F. KING,
Vice Chairman.

ROGER DENNETT.
JOHN E. POWERS.
THOMAS C. O’BRIEN.
A. PERRY RICHARDS.
EBEN G. TOWNES.
DAVID M. BRACKMAN.
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1

The October 6, 1942, Plan of Reorganization (Com-
promise Committee or Joint Report Plan) as I see it is
clearly not in the public interest, either local or national,
and is not justified in any view of the law nor on the
factual premises adduced to support it, and the Common-
wealth is making and will continue to make every effort
to have it modified. I concur in this Report of the Spe-
cial Railroad Commission in so far as it states the aspects
in which the plan as it concerns the Old Colony appears
not in the public interest, unduly favorable to the New
Haven and unjustified. I think it should be borne in
mind, however, that the case is still “in court” and that
some matters of law and fact are in dispute and the
United States District Court has yet to hold the statu-
tory formal hearing on the plan and hear for the first
time an analysis of its defects and a statement of the
opposition of the public representatives thereto; also
that the Interstate Commerce Commission has not in-
dicated its final view in the light of the Joint Petition to
modify the plan, filed by the Commonwealth and this
Commission December 3, 1942, which stresses aspects
of defect and injustice which have not been dealt with
in the Report of October 6, 1942.

ARTHUR E. WHITTEMORE.

MINORITY STATEMENT.
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In the Year One Thousand Nine Hundred and Forty-Three.

Resolve reviving and continuing the special com-
mission TO INVESTIGATE RELATIVE TO RAILROAD TRANS-

PORTATION FACILITIES WITHIN THE COMMONWEALTH.

1 Resolved, That the unpaid special commission, es-
-2 tablished by chapter sixty-four of the resolves of nine-
-3 teen hundred and thirty-nine, is hereby revived and
4 continued for the purpose of continuing its investi-
-5 gation relative to transportation facilities within the
6 commonwealth. Said commission shall, in the course
7 of its investigation, confer and co-operate with such
8 agencies of the commonwealth or any political sub-
-9 division thereof, and with such civic and other asso-

-10 ciations or organizations, as may be engaged in making
11 an investigation and study of said railroad facilities
12 for the purpose of co-ordinating the activities of
13 said agencies, associations and organizations in carry-
-14 ing out said investigations and studies. Said com-
-15 mission may call upon the department of public utili-
-16 ties and other departments, boards, commissions and
17 officers of the commonwealth for such information as

PROPOSED LEGISLATION.

Appendix A.

Cfie Commontocalt!) of Massachusetts;
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18 it may desire in the course of its investigation. Said
19 commission shall be provided with quarters in the
20 state house or elsewhere, shall hold public hearings,
21 shall have the power to summon witnesses and to re-
-22 quire the production of books, records, contracts and
23 papers and the giving of testimony under oath, and
24 may expend for expert, clerical and other services
25 and expenses such sums not exceeding, in the aggre-
-26 gate, dollars as may hereafter be appro-
-27 priated therefor. Said commission shall make a sup-
-28 plementary report to the general court of the results
29 of its investigation and its recommendations, if any,
30 together with drafts of legislation necessary to carry
31 its recommendations into effect, by filing the same
32 with the clerk of the house of representatives as soon
33 as may be, but in any event, not later than the first

nineteen hundred and forty-34 Wednesday of December
35 four.

at the time of filing its sup-36 Said commission shall
37 plementary report with the clerk of the house of rep-
-38 resentatives as aforesaid, file a copy thereof with the
39 governor.


