
Substituted by the House, on motion of Mr. Hays of Waltham, for
a Bill authorizing releases of powers of appointment and providing
for the methods of releasing the same (House, No. 1393). March 22.

In the Year One Thousand Nine Hundred and Forty-Three.

An Act authorizing releases and disclaimers of

POWERS OF APPOINTMENT AND PROVIDING FOR THE

METHODS OF RELEASING AND DISCLAIMING THE SAME.

1 Whereas, By the provisions of the Revenue Act
2 of 1942 as enacted and amended by the Congress
3 of the United States of America certain powers of
4 appointment must be released prior to July first,
5 nineteen hundred and forty-three, in order to pre-
6 vent application thereto of certain amendments to
7 the Internal Revenue Code of the United States of
8 America effected by said Revenue Act of 1942,
9 under which the release of any such power will be

10 subject to gift tax and in the event of the death of
11 the donee of any such power the property then sub-
-12 ject thereto will be included in his gross estate in
13 the computation of the estate tax payable by reason
14 of his death, and the deferred operation of this act
15 would result in completely denying or substantially
16 impairing the benefits of this act to donees desiring
17 to release such powers; therefore this act is hereby
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18 declared to be an emergency law, necessary for the
19 immediate preservation of the public convenience.
Be it enacted by the Senate and House of Representatives

in General Court assembled, and by the authority of the
same, as follows:

1 Chapter two hundred and four of the General
2 Laws, as amended, is hereby further amended by
3 adding at the end the following ten new sections:
4 Section 27. A power of appointment, whether
5 or not coupled with an interest, and whether or not
6 existing at the time this section takes effect, and
7 whether the power is held by the donee in an individ-
8 ual or in a fiduciary capacity, may be released,
9 wholly or partially, by the donee thereof, unless
8

10 otherwise expressly provided in the instrument
11 creating the power. As used in sections twenty-

seven to thirty-five, inclusive, the term power of12

appointment includes ail powers which are in sub-13
-n14 stance and effect powers of appointment regardlesi

15 of the language used in creating them and whether
16 they are: (a) general, special, or otherwise; (h) in
7 gross, appendant, simply collateral, in trust, or

18 otherwise; (c) exercisable by will, deed, deed or
19 will, or instrument amending a trust, or otherwise;

20 id) exercisable presently or in the future.
21 Section 28. A power releasable according to
22 section twenty-seven, or under common law, may
23 be released, wholly or partially, by the delivery of a
24 wnitten release executed by the donee of the power
25 for consideration or under seal to any person who
26 could be adversely affected by the exercise of the
27 power, or to any person who alone or with another
28 or others holds in trust property subject to the
29 power, or, in the case of a power created by will,
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by the filing of such release in the registry of probate
iu the county in which such will was proved or
allowed. No release of a power of appointment
shall be valid as to land in the commonwealth
subject to such power, except as against the releasor
and persons having actual notice of the release,
unless (a) in case of a power created by will or other
written instrument, the release is acknowledged in
the manner required in the case of deeds of land to
entitle them to be recorded and is recorded in the
registry of deeds for the county or district in which
the land lies or, in the case of registered land, is
filed and registered in the office of the assistant-
recorder for the registry district where the land
lies or (6) in case of a power created by will, the
release is filed in the registry of probate in the
county in which such will was proved or allowed.
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Section 29. A release executed by the donee of a
power releasable according to section twenty-seven,
or under common law, and delivered or filed in
accordance with the first sentence of section twenty-
eight, shall, subject to the second sentence of section
twenty-eight, be effective to release the power to
the extent in such release provided, whether it in
substance provides for the release of all right of
the donee to exercise the power, or for the release
of all right of the donee to exercise the power other-
wise than in respect of a part, therein defined, of the
property .subject to the power, or for the release
of all right of the donee to exercise the power other-
wise than to or for the benefit of, in trust for, or in
favor of a person or persons or class or classes of
persons, therein specified, or an object or objects
or class or classes of objects, therein defined.
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Section 30. If a power of appointment releas-64
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able according to section twenty-seven, or under
common law, is or may be exercisable by two or
more persons in conjunction with one another or
successively, a release or disclaimer of the power,
in whole or in part, executed, and delivered or filed,
in accordance with the first sentence of section
twenty-eight, by any one of the donees of the power,
shall, subject to the second sentence of section
twenty-eight, be effective to release or disclaim to
the extent therein provided, all right of such person
to exercise or to participate in the exercise of the
power, but unless the instrument creating the power
otherwise provides, shall not prevent or limit the
exercise or participation in the exercise thereof by
the other donee or donees thereof.
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Section 31. The word “release” as used in sec-
tions twenty-eight to thirty, inclusive, shall include
(1) an instrument wherein the person who executes
it in substance states that he wholly releases, or
agrees in no respect to exercise or participate in
the exercise of, a power of appointment, and (2) an
instrument wherein the person who executes it in
substance states that he releases all right to exercise
or participate in the exercise of a power of appoint-
ment otherwise than within limits therein defined
or agrees not to exercise or participate in the exercise
of a power of appointment otherwise than within
limits therein defined.
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Section 32. Nothing contained in sections twenty-
seven to thirty-one, inclusive, shall prevent the
release in any lawful manner of any releasable power
of appointment .
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Section 33. Release of a power of appointment
otherwise releasable shall not be prevented merely
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99 by provisions in restraint of alienation or anticipa-
-100 tion contained in the instrument creating the power.
101 Section 34- Sections twenty-seven to thirty-three,
102 inclusive, shall so far as possible be deemed to be
103 declaratory of the common law of this common-
-104 wealth. Said sections shall be liberally construed
105 so as to effectuate the intent that all powers of
106 appointment whatsoever shall be releasable unless
107 otherwise expressly provided in the instrument
108 creating the power.
109 Section 35. A donee of a power of appoint-
-110 ment may disclaim the same at any time, wholly
111 or in part, in the same manner and to the same
112 extent as he might release it. Nothing in sections
113 twenty-seven to thirty-five, inclusive, shall prevent
114 the disclaimer in any lawful manner of any power of
115 appointment.
116 Section 36. If any of the provisions in sections
117 twenty-seven to thirty-five, inclusive, shall be held
118 invalid or unconstitutional in relation to any of the
119 applications thereof, such invalidity or unconstitu-
-120 tionality shall not affect other applications thereof,
121 or other provisions in said sections; and to these
122 ends the provisions in said sections are declared to be
123 severable.
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