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BIENNIAL REPORT OF THE STATE ADVISORY
COUNCIL OF THE DIVISION OF EMPLOYMENT SECURITY.

I.

Purpose and Development of Unemployment Compensation
in Massachusetts.

Unemployment Compensation may be said to have a
dual aim,
that of coping with the problem of wage losses
due to unemployment, and that of stabilizing employment
so as to prevent wage losses.
The basis of all Unemployment Compensation Laws
is that compensation for involuntary unemployment shall
be paid for a limited period to cover a part of the wage
loss. The concept that only involuntary unemployment
shall be compensated for has been generally accepted by
the provision in many laws, including Massachusetts, that
the worker must be “capable of and available for work.”
In Massachusetts, however, the law has been liberalized
further by entitling to compensation individuals who
voluntarily quit their employment for good cause which
can be attributed to their employers.
The primary function under the Unemployment Compensation program is that a job shall be obtained for the
worker through the public employment offices. If this is
not available, cash benefits are paid for a limited period of
time.

While Unemployment Compensation is not the complete
answer to the problem of unemployment, it is considered
to be a first line of defense against unemployment in alleviating some of its dangerous consequences. A well-administered system of Unemployment Compensation can meet
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the hazards of transitional and seasonal unemployment
during normal times, but in periods of depression many
workers will exhaust their benefits before finding new jobs.
During such times the most that can be expected of Unemployment Compensation is to provide a cushion against
the immediate impact of the industrial collapse. It is
intended to be a raft rather than a passenger ship in time
of storm.
The development of the program has been gradual,
and, on the whole, very satisfying. Consideration must
be given constantly to the relationship of the program to
other programs and activities having a common aim in
promoting the security of the worker; to the actuarial
soundness of the fund; and to the relationship of the present
provisions under this program to those which may be required in the post-war era. The major growth of the Unemployment Compensation program has been during a
depression. One of the anticipated problems will be the
relocation of people as peace-time pursuits are resumed.
Since the begipning of the post-war period is uncertain, a
wise and prudent course of action in the constant reappraisal
of the Massachusetts law dictates caution and the maintenance of ample reserves to meet the demands which will
be made on the fund in the transitional period.
11. Relationship of Unemployment Compensation to the Social
Security Program.

With the passage of the Social Security Act in August of

1935, a new era in social progress was established in the
United States. The primary purpose of this act was to
alleviate the principal causes of insecurity in our economic

I

life. Its principal measures provided for Old Age Security;
Unemployment Compensation; Aid to Dependent Children;
Public Health Measures; and Aid to the Blind.
The Massachusetts Division of Employment Security
and the State Advisory Council to this Division are particularly interested in the measure of Unemployment Compensation as set up in the Social Security Act under Title 111,
covering the administration of Unemployment Compensa-
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tion, and Title IX, which imposes

a pay-roll tax on employers of eight or more. Under these titles it was the
intent to encourage the States to establish their own UnUnder Title 111
employment Compensation Systems.
grants are made to the States by the Federal Social Security
Board for the administration of State Unemployment
Compensation Laws. Title IX imposes a uniform pay-roll
tax on employers of eight or more against which a 90 per
cent credit is allowed for contributions made by employers
to State Unemployment Compensation funds established
pursuant to state laws. The underlying theory of the Social
Security Act and the purpose of the salary tax on employers
was to make it possible for the States to enact their own
Unemployment Compensation laws. Under this FederalState arrangement, therefore, the States retain unto themselves the administration of their own laws, with financial
assistance from the Federal government for administrative

expenses.

Unemployment Compensation is the only measure under
the Social Security Act which is administered by the States
but whose administration is wholly financed by the Federal
government. The Social Security Program is probably the
most important of the new governmental activities, operated through co-operation with the States.
Workers Not Yet Covered.

Certain exempted groups, such as agricultural, domestic
and governmental workers, are not yet covered under the
Social Security Act. If, and when, these exempted groups
are included by Federal legislation, it will be desirable, of
course, to include them under the State Unemployment
Compensation laws.
At the present time, however, the Massachusetts Employment Security Law is broader in its coverage of workers than the Social Security Act, in that employers of four
or more employees, except for the exempted group referred
to above, are presently covered, and employers of one or
more employees will be covered as of January 1, 1943,
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while Title IX of the Social Security Act includes the coverage of employers of eight or more.
Due to the transitory nature of their work, railroad
workers have been covered for Unemployment Compensation by the Federal government under a separate law.

111. Activities of Division of Employment Security.

t

Benefit

Program.

During the period from January 1, 1941, through November 30, 1942, benefit payments declined rapidly from
the peak of $31,150,142 disbursed in 1940, reflecting the
increase in employment resulting from the war effort. Total
payments for the period were as follows:
Year 1941

Eleven months’ period
30, 1942

$17,482,217

January 1 to November
11,790,076

Chart I shows the amount of benefit payments, by months,
over the five-year period from January 1, 1938, through No-

I

vember 30, 1942. It will be noted that in November, 1942,
monthly disbursements had reached the lowest point since
the beginning of benefit payments in 1938.
It will be realized that the benefit formulae applicable to
claims filed prior to April 1, 1940, were considerably less
liberal than those in effect after that date. Potential duration averaged 17.4 weeks for claims filed between April 1,
1940, and March 31, 1941, as compared with an average
of 10.4 weeks for claims filed prior to April 1, 1940. Accordingly, a substantial portion of the increase in benefit
payments following that date is attributable to this liberalization.
As the chart indicates, benefit payments since April 1,
1940, have been much higher in the months of May, June
and July than in the other months of the year. This situation is the result of the establishment of a uniform benefit
year for all claimants, beginning April 1.

6

HOUSE

No. 1533

f\J

[Mar,

7

HOUSE —No. 1533.

1943.]

A study of potential duration under the new benefit
formula}, as indicated by claims filed between April 1, 1940,
and March 31, 1941, shows the following averages for the
various benefit rates;

Weekly

Benefit Amount

$6

Potential
Duration
17.4 Weeks.

Average
—

All Rates.

14.6 weeks.

........

7

17.0 weeks.

8

17.5 weeks.

9

17.7 weeks.

10

17.8 weeks.

11

17.8 weeks.

12

18.5 weeks.

13

17.8 weeks.

I

14

17.6

15

weeks.

18.6 weeks.

...........

As the following summary shows, claimants with the
lowest potential duration showed the highest ratios of exhaustion
;

Weekly

of

Potential
Duration
-17.4 Weeks.

Average

Benefit Amount

All Rates.

'
®

....

.

'-'“U™ants Lx-

hausting Benefits

14.6 weeks

40.1

17.0 weeks

31.4

17.5 weeks

30.7'

17.7 weeks

29.3

17.8 weeks

23.5

17.8 weeks

27.3

18.5 weeks

25.6

17.8 weeks
.

17.6 weeks

18.6 weeks

24.4
(

27.4
23.8
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Under the benefit formula in effect prior to April 1, 1940,

average potential duration was 10.4 weeks, and the average
exhaustion ratio was 65.1 per cent. The higher exhaustion
ratio in the years 1938 and 1939 was attributable princi-

pally to the lower potential duration under the old benefit
formulae, but it was also due in large measure to the less
favorable employment conditions existing during that period.
Employment Program.

As of January 1, 1942, employment offices throughout
the State, together with administrative personnel related
to the Employment Service, were turned over to the Federal
government for the duration of the emergency. Accordingly,
the placement activities covered by this report are limited
to the year 1941.
The total number of placements made during the year
1941 was 104,985, of which 95,852 were in private employment and 9,133 in the public field. This represents an
increase of 98.6 per cent in total placements over the 52,849
completed in the year 1940. Private placements increased
by 109 per cent, and those in public employment by 29 per
cent.
Chart II shows the trend of public and private placements, month by month, from January 1, 1940, through
December 31, 1941, and indicates in graphic form the
increase in this phase of the Division’s work.
The remarkable increase in the use of the placement
facilities of the Division may be attributed to two major
causes: (1) the increase in industrial activity throughout
the State resulting from the defense program, and (2) the
efforts of the Division itself as exemplified by its field visiting
program, publicity campaigns, etc.
Assistance to employers engaged in producing war
materials was the outstanding feature of the service during
the year 1941, especially in the solution of problems arising
from the rapidly developing labor shortages in many skilled
occupations. Such assistance included the testing of applicants with respect to aptitudes, the referral of applicants
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to defense training courses, as well as the selection of
individuals already qualified by training and experience to
fill vacancies in defense plants.
A major activity in connection with the war effort has
been the monthly survey of labor supply and demand.
Local office personnel have visited periodically the most
important establishments in their respective areas engaged
in war production for the purpose of preparing reports
covering labor needs, anticipated lay-offs, shortages, etc.
This reporting is a part of a nation-wide program designed
to bring about the most effective use of the nation’s labor
supply. Information derived from such reports has been
summarized monthly by the Division’s staff, and a report
submitted to Washington covering the State as a whole.
The effect of the war program on employment and wages
in Massachusetts during the years 1941 and 1942 is clearly
shown in Chart 111, which indicates the trends in monthly
employment figures and quarterly pay rolls for these years
as compared with the years 1939 and 1940. The data on
which this chart is based are taken from reports submitted
by employers subject to the Massachusetts Employment
Security Law. Government establishments such as the
Boston Navy Yard, the Watertown Arsenal, and the Springfield Armory, in which employment and wages have shown
drastic increases during this period, are not represented in
the chart. (In connection with this chart, it should be
borne in mind that the large increases in pay rolls in the
December quarter in each year include bonuses and other
compensation paid in that quarter, but actually applicable
to services gendered throughout the year.)
It will be noted from the chart that in both employment
and total wages the trend has been steadily upward since
January 1, 1939, and that due to the effect of war orders
the rate of increase has been accelerated since about the
middle of 1940. In the case of employment, the upward
trend has been arrested in recent months, due mainly to
limitations of the labor supply.
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Disputed Claims.

Under established procedures, no final determination of
a claim for benefits is made until the employer has had an
opportunity, within the statutory time limit, to protest
against its allowance, and the claimant has had an opportunity to review the preliminary determination issued by
the Central Office.
All claims on which the reason for separation as stated
by the claimant indicates possible ineligibility; all claims
to which the employer has raised objection; all disputes
with respect to wage records; and all cases involving disqualification for refusal to apply for or to accept suitable
employment, or for other reasons, are referred to the Determination and Adjustment Unit in the Central Office for
decision.

Table I shows the distribution of disputed claims handled
in the Determination and Adjustment Unit during the
period from January 1, 1941, to November 30, 1942. It
will be seen that while the number of disputed cases handled
in the more recent months has declined from month to
month, the totals are higher in proportion to the number of
initial claims received than they were in the corresponding
months of the prior year. It will be noted that for the year
1942 (to November 30) disputed claims represented 32.3 per
cent of initial claims taken, as compared with 23.4 per
cent for the year 1941.
As the table shows, the proportion of benefit computations
requiring adjustment because of incomplete wage records
has been reduced from month to month, with development
of a greater appreciation on the part of the claimant of the
necessity for furnishing a complete wage history for the
base year at the time of filing his claim. Continued improvements in Central Office procedures, and greater punctuality
in the filing of employer reports on wages earned, have
also contributed to the reduction in the proportion of computations requiring adjustment.

It will also be noted from the table that percentages have
increased for all other types of issue except labor dispute
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This particular type of case shows considerable
variation from month to month because of the fact that a
given dispute often involves a large number of claimants.
The most important group of cases is that representing
claims in which the reason for separation as stated by the
claimant is one which raises a question as to whether he
might have quit voluntarily, have been discharged for
misconduct, or in some other manner have become ineligible
for benefits. While the actual number of such cases has
declined in recent months, it is still high in ratio to initial
claims taken. It will be observed that while disputes of
this type represented only 10 per cent of total initial claims
taken in 1941, the ratio for 1942 was 15.4 per cent. This
situation is mainly attributable to the increased industrial
activity which has simultaneously reduced the amount of
involuntary unemployment and increased the number of
voluntary separations. Statistics show that the “quit
rate” is highest in periods when the worker has the greatest
opportunity of finding another job.
Disputes arising from employer objection to the allowance
of the claim constitute the next most important group.
For these the average during 1942 was 5.3 per cent of the
total initial claims, as compared with 3.7 per cent for 1941.
This increase is partly attributable to the increased “quit
rate” referred to above, and partly to increased employer
co-operation in advising the Division whenever there is
reason to challenge the allowance of the claim.
It will also be noted from Table I that there has been a
very large increase in the number of disqualification cases
in recent months. This increase is largely accounted for
by the increased demand for labor. Claimants not actually seeking work cannot readily be identified when the
employment office has no available openings to which they
may be offered referral. When, however, as in the present
labor market, there are plenty of openings, it is possible to
single out claimants not actually seeking work, and to disqualify them for refusal to apply for or to accept suitable
employment, and many claimants have been so disqualified
in recent months.
cases.
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Of the total of 170,631 cases decided by the Determination and Adjustment Unit during the period from January 1, 1941, to November 30, 1942, only 8,407, or less than
5 per cent, were appealed to the Board of Review, and
approximately 25 per cent of these appeals were withdrawn.
As indicated elsewhere in this report (page 18), the determination of the Director, as promulgated by the Determination and Adjustment Unit, was affirmed in approximately
70 per cent of the appeals decided during the period.
Appeals

Before Board

Review.

of

At the beginning of the year 1941 there were 554 appeals
pending before the Board of Review.
For the period under review the number and the percentage distribution of appeals received was as follows;

Year

Number.
Total

appeals

received

4,577

1941.

Per Cent
of

Tota]-

100.0

Eleven Months
Ended November
30, 1942.

Number,

3,830

Period
January 1,

November

1941

30, 1942.

Number,

100.0

8,407

100.0

Director’s de

from which appeal
was

taken:

Previously

allowed

Previously

disallowed

.

580

12.7

3,997

87.3

358

9.4

938

11.2

3,472

90.6

7,469

88.8

In the case of claims previously allowed by the Director,
the appellant is usually the employer; in the case of those
previously disallowed, the appellant is the claimant.
It will be observed from the foregoing that notwithstanding the rapid declines in the number of claims filed
and in the amount of benefits paid which have resulted
from increased industrial activity during the two-year period,
the number of cases appealed to the Board of Review has
shown but little change.
This situation is explained by the fact that while sepa-
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rations due to lack of work have dropped to

I

Receipts,
January 1
September 30, 1941.

MumUn.
Number.

Totals
Voluntary quit

Labor disputes

.......

Ability and availability

minimum,

Wage

credits

Other

issues

.....

.......

Per Cent
ofXotal

Decisions,

October 1. 1941 —■
November 30, 1942.
XT ml
Number.
„

Per Cent
of Tota j,

3.625 ■

100.0

3,159

100.0

1,285

35.5

1,398

44.3

1,523

42.0

366

11.6

324

8.9

917

29 0

-

219

6.9

135

3.7

121

3.8

358

9.9

138

4.4

-

Misconduct

I

a

those due to other causes, with respect to which a question
of eligibility for benefits arises, have actually increased.
Statistics show that in times of increasing employment
the “quit rate” is very much higher than in periods when
employment is declining. Accordingly, it is to be expected
that relatively more cases involving the question of voluntary quittance will reach the Board of Review in times like
the present than in depression periods.
Data as to the type of issue involved in cases before the
Board is available on the basis of receipts during the period
from January 1 to September 30, 1941, and (due to a change
in Federal reporting requirements) on the basis of decisions
rendered during the balance of the two-year period. These
data are summarized as follows:

It will be observed that while labor disputes were responsible for a substantial proportion of the appeals prior to
October 1, 1941, they have become less important during
more recent months. Questions of quittance are now the
most important group. The increase in available openings
for unemployed workers has also enabled the Division to
determine, by offering suitable employment, that claimants
were actually not in the labor market. Many of the appeals on questions of “ability” and “availability” result

18
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from the application of this method of eliminating such
individuals from the claim load.
The total of 8,058 appeals disposed of by the Board during the period are analyzed as follows:

Year 1941.

N-ber.

|

4,314

100.0

Decisions rendered
Withdrawals

.

Other dispositions

Period from
January 1, 1941
November 30, 1942.

Number,

Number.. **<*£

3,744

100.0

8,058

100.0

2,442

I

Total appeals disposed
of.

Eleven Months
Ended November
30, 1942.

2,916

67.6

65.2

5,358

66.5

.

1,230

28.5

1,028

27.5

2,258

28.0

.

168

3.9

274

7.3

442

5.5

It will be seen that a relatively large proportion of the
cases appealed to the Board are withdrawn by the appellee.
In cases decided by the Board of Review during the twoyear period, the Director’s determination was affirmed in
the larger proportion of the decisions, as the following
summary

shows:
Year 1941.

Number.
Total decisions
Director’s determination affirmed.
'Director's determination modified.
Previously

allowed

Director’s determination affirmed.
Director’s determination modified.
Previously

disallowed

.

Director’s determination affirmed.
Director’s determination modified.

Eleven Months
Ended November

Number.

Period

from

January 1,

Number,

2,916

100.0

2,093

71.8

823

28.2

803

32.9

1,626

573

100.0

201

100.0

774

254

44.3

78

38.8

332

319

55.7

123

61.2

442

2,343

100.0

2,241

100.0

4,584

1,839

78.5

1,561

69.7

3,400

504

21.5

680

30.3

1,184

1941

1943.]
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It will be seen that while in the majority of cases the
Director’s determination was affirmed by the Board, there
was a wide difference in the record for claims previously
allowed (usually appealed by the employer) and those previously disallowed (appealed by the claimant). In the case
of claims previously disallowed, the Director’s determination was upheld in 74.2 per cent of the cases, while in the
case of claims previously allowed by the Director, the percentage affirmed was only 42.9.
In section 12 of chapter 151 A of the General Laws, as
amended by chapter 685 of the Acts of 1941, provision is
made for review by the Board of Review of the Director’s
finding that an employing unit is an “employer” subject to
the Employment Security Law. This amendment was in
accordance with the recommendation contained in the Council’s Biennial Report. On the basis of this amendment, appeals by employers with respect to their status as determined by the Director are now within the jurisdiction of
the Board of Review, and 58 such cases had been decided
during the period between October, 1941 (when the provision became effective), and November 30, 1942.
At the end of November, 1942, cases pending before the
Board of Review aggregated 903.
During the period under review members of the Board
have participated in numerous conferences with administrative departments of the Division, with a view to effecting improvements in the handling of claims and status
cases.
Employer

I

and

Employee Coverage.

At January 1, 1941, there were 34,004 subject employers
in the active files of the Division. These represented, principally, establishments employing four or more individuals
in covered employment in Massachusetts, although a few
smaller employing units were also included because of liability under the Federal law, subjectivity of predecessors,
etc. By November 30, 1942, this total had increased to
35,558.
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At the 1941 session of the General Court the law was
amended to extend coverage as of January 1, 1943, to establishments employing one or more individuals in covered
employment in Massachusetts for one day in each of twenty
different weeks in the calendar year 1942 or any subsequent
year. As a result of this amendment, it is estimated that
the roll of active subject employers will be increased to
75,000.
The number of individuals who in the course of a calendar year have earned wages in covered employment (as
estimated on the basis of representative samples) has increased rapidly since 1940, as the following shows:
Number of Covered Workers.

1.500.000
1.650.000

Year 1940
Year 1941

1,800,000'

Year 1942

It will be seen that the estimated increase in the number
of workers covered by the law during the two-year period
is 300,000, or 20 per cent over the figure for the year 1940.
While the extension of coverage to all establishments
employing less than four workers in covered employment is
expected to bring 40,000 new employers within the scope
of the law, it is not anticipated that more than 100,000
new wage earners will be added to the number already covered. However, it seems likely that the number of workers
employed in the larger establishments will increase from
month to month so long as the war effort continues, so
that many individuals not previously in the labor market
will be drawn in. To some extent this influx will be offset
by withdrawals by the armed forces. However, on the
basis of present indications it would appear that the figure
for covered workers might reach 2,000,000 by the end of
the

year

1943.

the year 1942 h
based upon will not be available until after
employment
in 194!
1942.
in
id upon increases in

The annual estimate for

yet

been made, since the wage records which
1943. The figure indicated above

anuary 1,
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Employer Experience Rating.

The provisions of the Massachusetts Employment Security Law, related to employer experience rating, are as follows

:

(6) (1) For each calendar year, commencing after
Section 14- .
three immediate preceding consecutive calendar years throughout which
he has been charged or could have been charged with benefit wages, the
contribution rate of such employer shall be determined as hereinafter
provided.
(2) When, in any calendar year, beginning not earlier than nineteen
hundred and thirty-nine, a worker is paid benefits for the first compensable week of unemployment with respect to the benefit year to which the
claim applies, his wages from each employer during his base period shall
be termed “worker's benefit wages” and shall be treated for the purposes
of this subsection as if they had been paid in the year in which the first
week of benefits is paid. “Worker’s benefit wages” when used with respect to benefits paid for the first compensable week of unemployment on
claims originally arising hi the year nineteen hundred and thirty-nine or
in the year nineteen hundred and forty prior to April first shall include
the wages not in excess of one thousand dollars in those quarters upon
which the benefits available to the claimant were computed, assignable
to the year nineteen hundred and thirty-nine or the year nineteen hundred and forty in accordance with this subsection. For the purpose of
this subsection, benefit wages charged against each employer shall include
only, that part of wages not in excess of one thousand dollars paid by him
in a base period.
(3) The “employer’s benefit wages” for a given calendar year shall
be the total of the benefit wages of all of his former workers assignable
to such employer and to such calendar year in accordance with paragraph
.

(2)

I

.

hereof.

(4) The benefit wage ratio of each employer for a given calendar year
shall be a percentage equal to the total of his benefit wages for the three
most recently completed calendar years, divided by that part of his total
pay roll for the same three years, with respect to which contributions have
been paid to the division on or before January thirty-first of the successive calendar years, respectively, or, in the alternative, on or before the
date, but not later than March thirty-first, in any event, to which extension for such payment shall have been granted.
(5) For any calendar year the “state experience factor” shall be a
percentage determined by dividing the total benefits paid from the commonwealth’s benefit account during the three most recently completed

calendar years by the totalbenefit wages of all employers during the same
three completed calendar years, provided that any fractional percentage
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resulting therefrom shall be raised to the next higher multiple of one per
cent. The state experience factor shall be determined for each year prior
to March thirty-first thereof.
(6) The contribution rate for each employer for a given calendar year
shall be determined and the employer notified thereof not less than ten
days prior to the due date of the first contribution for the year. It shall
be determined from the following table on the same line as the current
state experience factor and shall be the rate appearing at the head of the
lowest numbered column in which appears a percentage equal to or in
excess of such employer’s benefit wage ratio. If no percentage equal to
or in excess of such benefit wage ratio appears on said line the employer’s
contribution rate shall be two and seven tenths per cent but not in excess

thereof.
Table.
Employer’s

Benefit

Wage

Ratio

State

Experienc

Factor
IACTOR

Col. 1

-

con. rate.

1%
2
3
4

...

.
...

.

.
...

5

.

6

.

Col. 2
1%

con. rate

Col. 3

1 y 2%
rate.

3ii,

Col. 4
2%

con. rate.

Col.

5

2M%

con. rate.

50%

100%

150%

200%,

250%

25

50

75

100

125

17

33

50

66

83

13

25

38

50

63

.10

.20

30

40

50

8

17

25

34

42
36

Col. 6
2.7%

con. rate

7

14

21

29

8

.

6

13

19

25

31

9

.

6

11

16

22

28

5

10

15

20

25

wage

23

ratio

7

10
11
12
13
14
15
16
17
18
19
20
21
22

23
24

.
...

...

...

...

...

...

...

...

...

...

...

...

...

...

...

...

Benefit

5

9

14

18

4

8

13

17

21

4

8

12

15

19

4

7

11

14

18

of

3

7

10

13

17

Col. 5,

3

6

9

12

16
15

6

9

12

3

6

8

11

14

3

5

8

11

13

3

5

8

10

13

7

10

12
11

3

2

5

2

5

7

9

2

4

7

9

11

2

4

6

8

10

in
•

excess

f
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Every employer who has been subject to the law prior to
was entitled to have his contribution rate
determined in accordance with section
1942
year
the
for

October 1, 1938,
14(6).

More than half of the 35,729 employers of the State with
active accounts at January 1, 1942, had become subject to
the law subsequent to December 31, 1938, and were not
affected by the experience-rating provisions. Accordingly,
the findings in this report apply principally to establishments employing eight or more individuals. It may be
f expected that different results will be reflected in later
years when the smaller concerns which have more recently
become subject to the law are included in the reduced rate
calculations.

Under the above provisions, the base year employer’s
experience-rating account is charged, at the time a claimant draws the first check in a given benefit year, with the
amount the claimant earned in his employ (up to $1,000)
in the base year. These charges constitute the “benefit
wages.” The total of these charges to all employers’ experience-rating accounts (of both rated and unrated employers) amounted to $412,258,125.14 for the years 1939,
1940 and 1941.

For the same three-year period the total amount paid out
in benefits was $68,543,229.
As indicated in subsection (5) of the experience-rating
section of the law, as quoted above, the state experience
factor is the percentage determined by dividing the total
benefits paid out during the three preceding calendar years
by the total benefit wages charged against the accounts of
all employers.
On the basis of the figures shown above, the state experience factor for 1942 was therefore computed as follows:
*

Total benefit payments 1939
1941
Total benefit wages 1939
1941

168,543,229.00

—

“

1412,258,125.14“

Upon reference to the table on page 22, it is found that
modified rates available to eligible employers for the year
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1942 as related to their individual “benefit wage ratios
were as follows:

The following examples will indicate the method of computing the contribution rate
Example 1. Employer A had taxable pay rolls for the three-year
period, as follows:
Year 1939
Year 1940

$113,575

Year 1941

135,416

120,726

Total

$369,717

During the three-year period benefit wages charged to his experiencerating account aggregated $43,482. His benefit wage ratio was, therefore

$43,482
$369,717

or

11.8%
m

Since his benefit wage ratio fell between 9 and 11.9 per cent, his contribution rate for the year 1942, with a state experience factor of 17 per cent,
would be 2 per cent (see table above).

Example 2.
Employer B had taxable pay rolls for the three-year
period, as follows;
Year 1939
Year 1940
Year 1941
Total

„

1894,260

1,062,583
1,486,320
$3,443,163

HOUSE —No. 1533.
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During the three-year period benefit wages charged to his experiencerating account aggregated $62,376. His benefit wage ratio was, therefore

$62,376
$3,443,163

Since his benefit wage ratio

was

or

1.8f

less than 3 per cent, his contribution

rate for the year 1942, with a state experience factor of 17 per cent, would
be .5 per cent.

f

Summary op Findings.

Analysis of tabulations and summaries prepared in the
Department of Research and Statistics on the basis of
information contained in the experience-rating notices
sent to employers prior to May 9, 1942, indicates that the
outstanding features of the experience-rating program as
applied to the year 1942 were as follows:
1. The percentage of subject employers who were
entitled to have their contribution rates determined

under the experience-rating provisions of the law
(See Table II.) (Estimates
made by the Benefits Department indicated that
these employers represented approximately 88 per
cent of the estimated taxable pay roll for all employers for the year 1941.)
2. The percentage of rated employers obtaining reductions was 75 per cent. These employers represented
83 per cent of the taxable pay roll 1 for the years
1939, 1940 and 1941 for such rated employers.
(See Chart IV.)
3. The highest proportions of employers entitled to
the .5 per cent rate were those with pay rolls of
less than $5,000 and $1,000,000 and over. Of these,
the less than $5,000 group is the larger. (See Chart
was 46.8 per cent.

*

'

V.)

1Throughout this report, except where otherwise indicated, pay roll” means average annual
taxable pay roll for the years 1939, 1940 and 1941 for rated employers, and “rated employers”
neans those employers who had been subject to the law long enough at January 1, 1942, to be
jligible for experienced-rating computations for 1942.
“
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Chart IV

PERCENTAGE

DISTRIBUTION OF

RATED EMPLOYERS

BY CONTRIBUTION RATES FOR

THE

AND TAXABLE PAYROLL

YEAR

1942

Number
j

Taxable

Employers

Z12.7*
H1.6»

Payroll'

@2.s>
Ml.O»

NNXWrn

H

Average taxable payroll of rated employers

5*
it

for the three

years.,

1939--1941
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Chart Y

PERCENTAGE DISTRIBUTION

OF RATED EMPLOYERS IN EACH

SIZE-OF-PAYROLL?

GROUP

CONTRIBUTION RATES FOR 1912

t

6*

1.5*

!i:|i;;M.o*

2.0*

2.5*

2.7*
*

i

Payrol I=average annual

taxable

payroll'for the

years

1939, 1910 and I9'li.
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4. Except for employers in the smallest annual payroll group (below $5,000), the average contribution
rate had a very general tendency to decrease as the

size of establishment increased. Employers with
pay rolls between $5,000 and $9,999 had an average
rate of 1.70 per cent, while those at the upper end
of the scale, $1,000,000 and over, had an average
rate of 1.13 per cent. (See tabulation on page 33.)
Of the total taxable pay roll, 58 per cent represented
rated employers who earned a rate of 1 per cent
or less. (See Chart IV.)
contribution rates varied among industries
Average
5.
and among employers within industry groups. For
ample, the transportation, communication, and
utilities division had an average rate of .86 per cent,
while the average rate for construction was 2.16 per
cent. Of the major industrial divisions, the average
contribution rates of rated employers for 1942 were
as follows;
Cent

Transportation, communication and utilities
Finance, insurance and real estate
Wholesale and retail trade
Manufacturing
Service
Mining and quarrying
.
.
Agriculture, forestry and fisheries .
Construction

(See

86

93
1.31

1.37
1.49
1.87
.2.15

2.16

Table 111 and Chart VI.)

6. The concentration of employment in Massachusetts
in large-scale establishments was strikingly revealed
in the course of this analysis. The 1 per cent of the
rated employers with average annual pay rolls of
$1,000,000 or over accounted for approximately
38 per cent of the total pay rolls of rated employers.
A further 11 per cent of the rated employers with
pay rolls between $lOO,OOO and $1,000,000 accounted
for an additional 36 per cent of such pay rolls.

1943.]
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Chart VI

AVERAGE CONTRIBUTION RATES

OF

RATED EMPLOYERS

INDUSTRY DIVISIONS

*veraoe
uri
io
but

I

FOR

19H2
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These two groups, representing only 12 per cent
of the total rated employers, accounted for 74 per
cent of the total pay rolls of all rated employers.
The other 88 per cent of employers consisted largely
of retailers, professional and service people. This
is typical of conditions throughout the country.
7. The estimated reduction in receipts from employer
contributions through rate reductions for the year
1942 may exceed $25,000,000.
8. The average rate of contributions for all employers
for 1942 was 1.56 per cent, and for rated employers,
1.32 per cent.
Employers

Not Yet

Eligible for Experience Rating.

Of the 35,729 employers subject to the law as of January 1, 1942 (as recorded on the rolls of the Division in May,
1942), 19,002, or 53.2 per cent of the total, had not yet
been covered by the law long enough to qualify for experience rating. For the most part, these represented establishments of less than eight employees. The largest proportion of these became subject to the law as of January 1,
1939, and will therefore be eligible for experience rates for
the first time in 1943.
It may be expected that the percentage distribution of
rated employers among the various contribution rate groups
will change considerably when these smaller establishments
are rated, and that the size-of-pay-roll distribution will
show substantial changes. Since the total taxable pay roll
of these establishments is small in relation to the total for
all establishments, it is not expected that their inclusion in
the computation of the average contribution rate will effect
any considerable change in the yield.
The industrial distribution of these unrated employers is
shown in Table 11. It will be noted that their representation in the total number of subject employers in the major
industry divisions ranges from 33 per cent in the mining
and quarrying division to 69 per cent in the division covering agriculture, forestry and fisheries.
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Proportion of

Rated Employers
Rates

in

obtaining

Reduced

1942.

Somewhat less than half (46.8

per cent) the total number
to
(35,729)
subject
of employers
the law at January 1,
1942, were eligible for experience-rating computations for
the year 1942. Rates assigned to these employers were as
follows:

t

This distribution is also shown graphically in Chart IV.
The number of employers at each rate in each size-ofpay-roll group is shown in the following tabulation:

T
0Size of

r,
Pay-Roll
Group.
_

.

Number

Number
f

Q

all

groups

16.727

Below $5,000

i

to

Each

Em-

ployers

Total

Employers Entitled
Contribution Rate.

of

5,191

1.0%

1.5%

2.869

2,007

2.0P

1.442

1,114

4,104

890

1,008

84

117

90

90

$5,000- $9,999

2,711

708

359

280

235

201

928

10.000- 19,999

4,020

1,183

699

535

386

296

921

20.000- 49,999

4,053

1,231

851

577

391

288

715

50.000- 99,999

1,738

494

424

248

148

108

316

1,751

498

414

227

173

128

311

175

69

38

19

3

100.000-

1,000,000 and over
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The percentage distribution of the various size groups is
presented graphically in Chart V.

As indicated in Chart V, the extremes in proportion of
employers receiving the lowest rate are in the largest and
smallest employer groups by size of pay roll.
The proportion of employers obtaining the minimum rate
of .5 per cent was highest in the lowest pay-roll bracket,
but those in the highest pay-roll group also showed a relatively large proportion at that rate.
Only 13.2 per cent of rated employers with pay rolls of
$1,000,000 or over failed to obtain some reduction; 39.4
per cent of them obtained a reduction of 2.2 per cent, and
a further 21.7 per cent obtained a 1.7 per cent reduction.

Rated Employers

by

Size

of

Pay

Roll

and

by

Average

Tax Rate.

From the point of view of annual receipts from contributions the results of the experience-rating program in 1942
are more clearly seen when weight is given to the amounts
of taxable pay roll represented by the various size-of-payroll groups, as summarized below:

Total Taxable
Roll
Rated

Pay
of
Employ'Ers, 1939-1941.

Xt
i
Number.

Total

ail

groups

16,727

PerCent
of TotaL

100.0

A™™,™*
Amount.

$3,880,679,948

PerCent
of Xotal _
100.0

13.6

19,384,660

$5,000- $9,999

2,711

16.2

61,186,335

1.6

10,000- 19,999

4,020

24,1

175,242,413

4.5

20.000- 49,999

4,053

24,2

381,552,081

9.8

50.000- 99,999

1.738

10.4

305,184,522

9.4

100,000-999,999

1,751

10.5

1,384,047,261

35.7

175

1.0

1,494,082,676

38.5

Below $5,000

1,000,000 and

.

over
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The concentration of employment in Massachusetts in

f

large organizations is clearly emphasized in the above comparison, which shows that 38.5 per cent of the total pay
roll of rated employers was attributable to the 1.0 per cent
of such employers having pay rolls of $1,000,000 and over,
and that 74.2 per cent of the total pay roll was attributable
to the 11.5 per cent of the rated employers which appeared
in the two highest groups, i.e., the groups with pay rolls of
$lOO,OOO and over.
The effect upon the average yield is clearly indicated in
the following comparison of average rates for each size-of-

pay-roll

group:

Average Tax Rate.

all groups

....

Below $5,000
$5,000- $9,999

10.000- 19,999
20.000- 49,999

50.000-

.

.

'.

99,999

100.000-

.

,

1,000,000 and over
-

....

.

..

Per Cent of
Total Pay Roll
for Rated

p

4CLV

“Soup"

1.32

100.0

1.56

13.6

1.70

16.2

1.51

24.1

1.42

24.2

1.42

10.4

1.45

10.5

1.13

1.0

100.0
.5
1.6
4.5

9.8

|

9.4
35.7

i

38.5
'

Total

Average Contribution Rate
for Rated

Pay-Roll Group.

I

Size of

,Z3

Except for the very small establishments, with pay rolls
average rate had a very general tendency
to decrease as the size of the pay roll increased, with the
largest establishments showing the lowest average rate.

below $5,000, the

Effect
£

of Experience Rating on Massachusetts
Unemployment Compensation Fund.

If the taxable pay roll for rated employers for the year
1942 were the same as the average for the three years 1939
through 1941, approximately $1,294,000,000, the reduction
in receipts from employer contributions, on the basis of
the average rate reduction of 1.38 per cent (2.7 minus 1.32)
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This estimated reduction of

$17,790,000 is spread over the various industry

divisions

and the selected major groups shown in the various tables
and charts submitted in this report, as follows:

Averaee
Industry

Rated

Average Taxable
Pay
Ol' 1 for

Employers,
Rated S
1939-1941.
'

Employers

/p„r
(FerCent).

Amount.

Cent

Reduction
in Receipts
Rom Contributionsas
with Flat
2.7 Per Cent
Ratio.

1.32

$1,293,559,982

100.0

$17,790,000

Manufacturing

1.37

749,841,764

58.0

9,973,000

Trade, wholesale and retail

1.31

269,788,454

20.8

3,750,000

Construction

2.16

40,142,088

3.1

217,000

.86

106,037,958

8.2

1,951,000

All covered industries
Major industry divisions:

Transportation, communication and
utilities.

1.49

58,632,311

4.5

709,000

Finance, insurance and real estate

.93

66,013,923

5.1

1,168,000

Agriculture, forestry and fisheries

2.15

1,009,121

.1

5,500

Mining (including quarrying)

1.87

1,994,611

.2

16,500

Service

99,752

Uncoded

Certain selected industries
Manufacture of textile-mill products

2.14

148,720,955

Manufacture of leather and leather

2.25

67,859,733

Manufacture of

2.33

34,062,462

and kindred

1.29

53,006,688

Manufacture of transportation equip-

1.07

6,933,301

.75

71,083,489

.60

86,113,950

2.42

14,417,789

1.01

30,280,643

-

.81

36,522,091

-

1.36

39,063,460

-

2.04

21,085,247

-

1.68

31,907.678

-

products.

apparel, etc

Manufacture of food
products.

ment (except automobiles). 1

Manufacture of electrical

machinery

Manufacture of machinery

(other

electrical).

Building

constructic

Communication services
Insurance carriers

.

Retail-food stores

Eating and drinking places

Retail

general

.

merchandise

than

-

-

-

-

-

-

-

-

833,000
305,000

126.000
747,000
113,000

1,386,000
1,808.000

40.000
512.000
690.000
523,000
139,000

325.000

Includes shipbuilding.

However, under present conditions, the taxable pay roll

of rated employers for 1942 will show a very substantial
increase over that figure. Moreover, the increase will not

f

35

HOUSE —No. 1533.

1943.]

be spread proportionately over all industries, but will tend
to be greater in those industries which experienced upward
trends in 1940 and 1941 and were accordingly eligible for
rate reductions in 1942. For example, the taxable pay roll
for 1942 in the manufacture of machinery other than electrical will apparently exceed $175,000,000 representing an
increase of 103 per cent over the three-year average. When
this factor is taken into account, it seems not unlikely that
the reduction in tax receipts may exceed $25,000,000.
In spite of this reduction in receipts from employers’ contributions through experience rating, the balance of the
State Fund in Washington has risen approximately $28,000,000 between January 1 and November 30, 1942. It
will probably increase somewhat less in 1943. Thus, the
State may have a reserve by the end of 1943 estimated to
be $150,000,000. This may be adequate for any benefit
requirements which may occur before the next session of
the Legislature such as to threaten the benefit rights for
workers of this State.
Thus, experience rating has contributed substantially to
a pay-as-you-go policy without sacrifice or risk to the
workers inasmuch as an advanced scale of benefits has
been provided.
,

Table 11. —• Distribution of Subject Employers, Rated and Not Rated
for the Year 1942, by Industry

EmploTer"

R

*

Not Rated -

ted-

Industry.

....

Per
Cent.

Number.

Per
Cent.

Number.

Per
Cent.

35,729

100.0

16,727

46.8

19,002

53.2

I

|

Total, all industries

Number.

...

09 Fishing

Mining
10-14 Mining and quarrying

.

.

.

Construction
15 Building construction
tractors.

general con-

191

100.0

59

30.9

132

69.1

175

100.0

54

30.9

121

69.1
68.8

16

100.0

5

31.3

II

88

100.0

59

67.0

29

33.0

88

100.0

59

67.0

29

33.0

3,192

100.0

1,148 | 36.0

2,044

64.0

972

100.0

606

62.3

366

37.7

[

4

Agriculture, forestry and fisheries
00 to 08, and 77 agriculture
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Distribution of Subject Employers, Rated and Not Rated,
for the Year 1942, by Industry Continued.
All

Subject
Employers.

t>
Rated.

x
Not
Rated.
.

_

Industry.

Number.

Per
Cent.

59.7

121

40 3

31.4

1,317

68.6

4,344

63.7

2,479

36.3

1

33.3

2

66.7

100 0

442

62.4

266

37.6

100.0

12

66.7

6

33.3

540

100.0

410

75.9

130

24.1

23 Apparel and other finished products
made from fabrics and similar materials.
24 Lumber and timber basic products .

858

100.0

471

54.9

387

45.1

131

100.0

53

40.5

78

59.5

25 Furniture and finished lumber prod-

447

100.0

285

63.8

162

36.2

255

100.0

205

80.4

50

19.6

732

100.0

451

61.6

281

38.4

284

100.0

182

64.1

102

35.9

15

100,0

8

53.3

7

46.7

70

100.0

50

71.4

20

28.6

ing.

17 Construction
tors.

special trade contrac-

Manufacturing

19 Ordnance and accessories

...

20 Food and kindred products
21 Tobacco manufactures
22 Textile

.

.

...

mill products

...

ucts.

26 Paper and allied products

...

27 Printing, publishing and allied Industries.
28 Chemicals and allied products .
.
29 Products of petroleum and coal

Per
Cent.

Number.

Per
Cent.

300

100.0

1,920

179

100.0

603

6,823

100.0

3

100.0

708
18

I

j

16 General contractors, other than build-

Number.

.

.

.

31 Leather and leather products

.

.

689

100.0

460

66.8

229

33.2

32 Stone, clay and glass products

.

.

197

100 0

116

58.9

81

41.1

33 Iron and steel and their products

.

468

100.0

330

70.5

138

29.5

34 Transportation equipment (except automobiles).
35 Non-ferrous metals and their products

75

100.0

36

48.0

39

52.0

291

100.0

166

57.0

125

43.0

99

100.0

70

63.7

29

26.3

491

100.0

323

65.8

168

34.2

38 Automobiles and automobile equip-

35

100.0

21

60.0

14

40.0

39 Miscellaneous manufacturing industries.
Transportation, Communication, and
Utilities.
.
.
41 Street railway and bus lines

417

100.0

252

60.4

165

39.6

1,419

100.0

701

49.4

718

50.6

32

100.0

24

75.0

8

25.0

42 Trucking and/or warehousing for hire

895

100.0

397

44.4

498

55.6

43 Other transportation,

225

100.0

76

33.8

149

66.2

31

100.0

23

74.2

8

25.8

98

100.0

61

62.2

37

37.8

13

100.0

11

84.6

2

15.4

93

100.0

88

94.6

5

5.4

32

100.0

21

65.6

11

34 4

.

36 Electrical machinery

.

37 Machinery (except electrical)

.

.

.

.

ment.

transportation.

44 Water transportation

except
....

45 Services allied transportation
46

water

.

.

Communication; telephone,telegraph,
etc.

48 Utilities: electric and

gas

...

49 Other local utilities and local public
services.

I

.

:

30 Rubber products

'

.

!

Table
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11.

Distribution of Subject Employers,' Rated and Not Rated,
for the Year 19.5, by Industry
Concluded
All Subject
Employers.

Rated.

Not Rated.
*

Industry

Number.

53 Retail general merchandise
54 Retail food

.

.

(includes liquor stores)

55 Retail automotive

.

.

56 Retail apparel and accessories

.

Number.

Per
Cent

100.0

7,295

43.3

9.548

56.7

2,737

100.0

1,433

52.4

1,304

47.6

2,218

100.0

1,678

75.7

540

333

100.0

141

42.3

192

2,115

100.0

534

25.2

1,581

i

16,843

5

'

24.3
57

74.8

.

.

921

100.0

445

48.3

476

51

.

.

1,092

100.0

479

43,9

613

56.1

.

2,726

100.0

1,077

39.5

1,649

60.5

.

3,398

100.0

997

29.3

2,401

774

100 0

213

27.5

561

57 Retail trade, not elsewhere classified
71 Eating and drinking places

Per

Cent.

.

Finance, Insurance, and Real Estate

.

75 Filling stations, garages and autoraobile repair services.
.
52 Other wholesale and retail trade

70.7

529

100.0

298

56.3

231

43.7

2,405

100.0

1,183

49.2

1,222

50.8

515

100.0

273

53.0

242

47.0

I

f

50 Full-service and limited-function
wholesalers.
.
.
51 Other wholesale distributors

ber.

I

Wholesale and Retail Trade

Num-

Per
C

60 Banks and trust companies

.

61

bank-

194

100.0

109

56.2

85

43.8

not elsewhere classi-

224

100.0

102

45.5

122

54.5

189

85.5

Security dealers andinvestment
fied.

63 Insurance carriers

32
3!

14.5

221

100.0

.

178

100.0

58

32.6

120

67.4

65 Real estate dealers, agents and brokers

975

100 0

427

43.8

548

56

66 Real estate, insurance, loans, law offices

78

100,0

17

21.8

61

78.2

67 Holding companies

20
20

100.0 I

8

40.0

12

60.0

1,931

40.8

147

36.1

.

.

.
.

64 Insurance agents and brokers

.

....

Service

70 Hotels, rooming houses,
other lodging places.
....
72 Personal services

and

camps

4,737

100.0

407

100.0

:

2,806

59.2

260
260

63.9

I

799

61

339

49.8

342

50.2

74 Employment agencies, commercial
and trade schools.
76 Miscellaneous repair services and hand

88

100 0

29

33.0

59

67.0

192

100.0

43

22.4

149

77.6

78 Motion

278

100.0

170

61.2

108

38.8

79 Other amusement and recreation and
related services.
.
80 Medical and other health services

667

100.0

245

36.7

422

63.3

199

100.0

60

30.1

139

69.8

81 Law offices and related services

.

161

100.0

47

29.2

I 114

70.8

.

55

100 0

24

43.6

31

56.4

and social-scrv-

97

100,0

42

43.3

55

56.7

organizations

606

100 0

278

45.9

328

54.1

not elsewhere classified

31

100.0

7

22.6

24

.

82 Educational institutions and agencies
83 Other

professional
ice agencies.

86 Non-profit membership

Establishments

I
|

trades.
pictures

I

.

I

36.8

100 0

1,306
.

I

507

681

business services

100.0

|

!

.

73 Other

is

I

ing.

62 Finance agencies,

77.4
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Table 111. —Rated Employers and Average Contribution Rates for 19^2
Industry.

Rated

Industry

Average

Employers,

Total, all industries

Agriculture, forestry and fisheries
00 to 06,

and 77 Agriculture

.

09 Fishing
Mining
10 to 14 Mining
Construction

and

quarry

.

15 Building constr

16 General contractors, other than building
17 Construction

special

trade contractors

Manufacturing
19 Ordnance

ar

20 Food and kindred produc
21 Tobacco

manufactures

Textile

mill

produ

23 Apparel and other finished products
24 Lumber and timber basic

products

Furniture and finished lumber prodv
Paper and allied products

27 Printing, publishing and allied indust
28 Chemicals and allied

products

29 Products of petroleum and
30 Rubber

1

products

Leather and leather

pr<

glass products

add their produi
34 Transportation equipment (except au

35 Non-ferrous metals and their product
36 Electrical

machinery

Machinery (except

electr

38 Automobiles and automobile equipm
39 Miscellaneous manufacturingindustr
Transportation, Communication and Utilities
41 Street

railways

and bus lines

Weighted

701

....

for amount of

24

pa;

•11 at each

rj

.86

1943.]
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Rated Employers and Average Contribution Rates for 194-2,
Industry
Continued.
Rated

Industry.

Average

Contribution Rate.

l

Employer!

42 Trucking and/or warehousing for hire

43 Other transportation,

except water transportation

.

.

44 Water transportation

45 Other services allied to transportation
46 Communication: telephone, telegraph,
48 Utilities: electric and

.....

etc.

....

gas

49 Other local utilities and local public services

....

Wholesale and Retail Trade

50 Full-service and limited-function wholesalers

.

.

51 Wholesale distributors, other than full-service and limitedfunction wholesalers.
53 Retail general merchandise
54 Retail food (includes liquor
55 Retail automotive
56

Retail

apparel

57 Retail trade,

store

.

and accessories

not elsewhere classified

397

1.13

76

1.32

23

1.62

61

1.51

11

1.00

88

.58

21

.89

7,295

1.31

1,433

1.06

1,678

.77

141

1.67

534

1.36

445

1.07

479

1.64

1,077

1.43

71 Eating and drinking places

997

2.04

75 Filling stations,

213

1.45

298

1.08

1,183

.93

trust companies

273

,83

61 Security dealers and investment banking

109

62 Finance

102

1.10

189

81

garages

and automobile repair

52 Other wholesale and retail trade
Finance, Insurance and Real Estate

60 Banks and

agencies, not

63 Insurance

carriers

64 Insurance

agents

elsewhere classified

.....

and brokers

58

65 Real estate dealers, agents and brokers
66 Real estate, insurance,

loans, law offices

67 Holding companies (except real

estate holding companie

Service
70

427

1.59

17

1.54

8

50

1,931

Hotels, rooming houses,

camps, etc

147

not elsewhere classified

339

72 Personal services

£

73 Business services,

2.17
1.76

74 Employment agencies, commercial and trade schools

88

76 Miscellaneous repair services and hand trades

43

1.21

78 Motion

170

1.36

pictures

Weighted

for amount of

pay

roll at each

40
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Bated Employers and Average Contribution Bates for 1942,
by Industry
Concluded.
IND

n„fo(i
"

79 Other amusement, recreation and related services
80 Medical and other health services
81 Law offices and related services

.

.

......

......

82 Educational institutions and agencies

.....

83 Other professional and social-service agencies
86 Non-profit membership organizations

...

.....

Establishments not elsewhere classified
Weighted

Average

Employers.

245

2.24

60

1.24

47

.59

24

1/25

42

.69

278

1.47

7

2.10

for amount of pay roll at each rat

Control

In its 1940 report this Council stated that “the problem
of control to safeguard the fund and its administration is
the number one problem of the Unemployment Compensation Division.”

While preliminary steps had already been taken prior
to 1940, the Council is now able to report that during the
past two years the Division has developed a most definite
and systematic approach to the problem.
The previously reported general investigation of all
payments in an entire local office area was completed in
1940, and verified the belief that controls against erroneous
and fraudulent payments were absolutely necessary to the
proper administration of a system of Unemployment Compensation. This method of investigation was quite costly,
however, and therefore was not practical on a state-wide
basis. The Division decided, as an alternative, to expand
the system of auditing benefit payments through mechanical bookkeeping methods. This system, which was developed in its entirety within the Division, compares actual
wages with estimated wages for all claimants. Questionable
cases are then separated for analysis by desk auditors.
Employers are requested to suppljr detailed wage data on
the claimants involved, and conferences are held with said
claimants prior to the actual determination that over-

HOUSE
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As an adjunct to this system,
an overpayments unit has been established in the Administrative Office with a staff of specially trained individuals
who travel throughout the various areas of the State to
supervise the execution of the program.
The State Police has been called upon to assist the Division in handling flagrantly fraudulent or otherwise difficult
cases and has furnished most valuable assistance. That
both the Division and the Police have proceeded in a reasonable manner is evident from the fact that every case brought
to court to date has resulted in a conviction.
As of October 21, 1942, some $760,902 in overpayments
have been discovered by the Division. This is an extremely
small amount when related to the total payments made.
Some 1579,625 of this amount have been recovered, including
$423,046 in cash and $156,579 in offsets against payments

payments have been made.

#

currently

due.

This mechanical method of control of benefit payments
has accomplished the results for which it was established.
While it is necessary to recover funds overpaid to claimants,
it is much more vital to insure that individuals do not claim
benefits for the weeks in which they are not eligible. The
publicity which has been given to this controls program has
acted as a very substantial deterrent to those individuals
who might have claimed benefits illegally, had they not
seen the results of such attempts among their fellow-workers.
The Division also uses spot auditing methods in any area
where it is indicated there is any excess number of fraudulent
claims.

In addition to the above-mentioned internal control, the

Division has taken other steps to meet the problem. Local

s

office employees have become much more experienced
through constant instruction in questioning the claimants.
Similarly, procedures have been revised and amplified to
make it more difficult for individuals to claim benefits for
weeks in which they are actually employed.
The present condition of the labor market provides one
of the most effective methods of control of erroneous and
fraudulent payments. Local office employees have been

42
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in a position to offer jobs to claimants, and in so doing, to
reduce the claim load tremendously.
An indirect but somewhat noticeable control is the
experience-rating provision of the law. Many employers
who previously were not interested in whether their workers
drew benefits have now become definitely concerned because
of the effect on their contribution rates.
In an attempt to obtain the assistance of employers in
eliminating fraudulent payments, the law was revised in
1941, making it mandatory for employers to inform the
Division if they know of any reasons why benefits should
not be paid to a particular claimant. This may be done
when the employer receives a notice from the Division
that one of his former workers has filed a claim for benefits.
Thus, it appears that the approach of the Division to the
problem of control of erroneous and fraudulent payments
has been one of its outstanding accomplishments during
the past two years. The Council, realizing the importance
of this problem of controls, has it constantly before its
attention.
Administrative Costs.

Administrative costs of the Division of Employment
Security for the period from January 1, 1941, through
November 30, 1942, aggregated $4,953,549.13. Of that
amount, $3,277,544.99 related to the year 1941 and
$1,676,004.14 to tho eleven months ended November 30,
1942. Expenditures for the year 1941 included the entire
cost of operating the Employment Service, which was
transferred to the Federal government as of January 1,
1942, in response to the President’s request, as a war emergency measure.
For the year 1941 the funds were made available from
the following

sources:

Wagner-Peyser Act
Federal grants
State allotment

1100,526 66
100,526 66

Federal grants under Title 111 of the Social Security Act
Total

.

1201,053 32
3,076,491 67
13,277,544 99

1943.]
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For the eleven months ended November 30, 1942, the
entire amount expended came from Federal grants under
Title 111 of the Social Security Act.
The expenditures for the eleven months ended November
30, 1942, include certain costs of operating the Employment Service which are still being handled through the
accounts of the Division of Employment Security,
namely, telephone; heat, light and water; rent of premises; and rent of equipment. On the other hand, the cost
of handling unemployment compensation claims in local
offices is not included in the expenditures of the Division
of Employment Security for the eleven months ended
November 30, 1942, as this cost has been absorbed by the
Employment Service as a part of the agreement to grant
service to the Division of Employment Security when the
Employment Service was federalized.

IV. Regulatory Material of the Massachusetts Division of
Employment Security.

The Massachusetts Unemployment Compensation Law
was originally enacted in 1935.
Subsequent thereto,
amendments to the law were made by each recurring session
of the General Court.
The entire law was recodified and enacted under the
name of “Employment Security Law” (chapter 151 A of
the General Laws) in the session of 1941.

>

In the interim, between August 12, 1935, and October
24, 1941, and under authority of law, various rules, regulations, instructions and interpretations were issued by the
former Unemployment Compensation Commission and
subsequently by the Unemployment Compensation Division.
Certain of these rules, regulations, instructions and
interpretations have become obsolete by reason of statutory
changes in the law', or through experience gained in administrative practice. Certain pronouncements issued in the
form of rules were considered to be more properly interpretations or constructions of the law instead of rules.
Accordingly, a complete recodification of the regulatory
material of the Division was considered necessary and has
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recently been completed. In the recodification, a clear
distinction has been made between the material affecting
property rights, and therefore the subject matter of Rules,
which upon adoption by the Director must have the approval
of the State Advisory Council, and material requiring the
promulgation of Procedural and Administrative Orders of
the Director of the Division.
Acting under authority granted by section 9J of chapter
23 of the General Laws of Massachusetts, the State Advisory
Council has approved the repeal of obsolete material and
the promulgation of the necessary Rules of the Division.
The recodification of Rules and Procedural Orders of the
Director of the Division have, accordingly, been filed with
the Secretary of State and now have the force and effect of
law. They will be published by the Director for the purpose
of clarification and facilitation of the work of any one who
may have reference thereto.
V. Liberalizations to Date in the Massachusetts
Security Law.

Employment

The Massachusetts Employment Security Law (formerly
known as the Massachusetts Unemployment Compensation
Law), enacted August 12, 1935, was the seventh of its
kind to be enacted in the United States. Since that time
revisions have been made at each legislative session to
provide for greater simplifications and liberalizations for
the benefit of both the employer and the worker.
Major changes in the law to make it more equitable and
more workable were made in 1939 and 1941. The Advisory
Council takes satisfaction in the fact that its recommendations for amendments to the law were of assistance and
influence in determining the action of the General Court at
these sessions. The Council is pleased to report that these
changes have resulted in a marked improvement in the operation of the Employment Security Law in Massachusetts.
All these liberalizations have been made as conditions
and experience warranted the changes. Massachusetts
now has a well-balanced Employment Security Law. It
is fair to all interests. It places the workers’ protection
first. It has always led the country in this respect. It is

a pay-as-you-go

*
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law, but only after giving the workers

a

reserve protection which is ample between biennial sessions
of the Legislature. The employers’ tax is adjusted each
year on the basis of the employers’ employment experience
over a three-year period. It is a law designed to encourage
employment, although protecting against unemployment.
There are two provisions in the law designed to protect
the fund at all times. One of these (section 32) provides
that the Director may declare an emergency whenever, in
his judgment, the reserve in the fund is in danger of depletion, or whenever, in a six-month period, benefit disbursements have exceeded income, and may then announce a
modified scale of benefits, an increased waiting period, or
other changes in requirements of eligibility which he ma3r
deem necessary to maintain the reserve in the fund.
The other “safeguard” provision is found in section
14 (c) which states, in substance, that whenever the balance in the fund falls below the amount of the highest annual benefit payments in any one of the preceding ten
years, the reduced contribution rates shall be “stepped up”
by .5 per cent (not to exceed 2.7 per cent), and that if
within six months after the effective date of such increases
in rates the balance in the fund is still below the required
figure, all contribution rates shall be increased to 2.7 per
cent and shall remain at that figure until the balance in
the reserve is increased to
times the maximum annual
benefit expense in the said preceding ten-year period.
Massachusetts stands well above the average in the liberality of its benefit formulae.
Analyses of samples of claim records for the past four
years show the following changes in average weekly benefit
amount and average potential duration;

s

Average
Weekly Rate.

Prior to April 1, 1940
.....

April 1, 1941, to March 31. 1942
April 1, 1942, to November

30, 1942

....

(Weeks

41

10.4

10 45

17.4

10 69

16.9

11 56

17.5

$lO

April 1, 1940, to March 31, 1941

Potential

Duration
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As the foregoing indicates, there was a substantial change
in potential duration of benefit payments as of April 1, 1940,
due to the liberalization of the benefit formulae which became effective on that date.
The following summarizes the major changes and liberalization to date in the benefit and tax structure of the
Massachusetts Employment Security Law:
of Major Changes and Liberalizations to Date in the Benefit and
Tax Structure of the Massachusetts Employment Security Law.

Summary

Present Law (based on 1941
and 1939 Amendments).

.

,

t,
Previous
to 19

Be

1. Base period

.

,

.

Calendar

,

.

.

Uniform

preceding bene

year

fit

Benefit

3.

year

March 31.

Wage qualification

.

1

April

through

(was 25
in base
timesbenefit rate by 1939 enperiod

$l5O

A complicated system of figur
ingbenefits, with its “normal,’
“extended,” and “additional’
benefits: earnings requirement
of not less than Sl6O in two out
of four quarters, or 5240 in four
out of eight quarters, next but
one preceding the date of registration, etc., and complicated
percentages used in the computations, were eliminated and a
simplified benefit formula was
substituted, effective as of
April 1, 1940.

actment).
Weekly

benefit rate

Minimum

.

.

Based on scheduleof

$l5

.

Maximum

.

.

.

Partials

.

.

.

quarterly
wages and benefit rate table.
$6 (was So prior to 1939 enactlent).
......

Weekly benefit rate less wages,
computed to the next higher
multiple of SI (partials were
not paid prior to October 1,
1940).

Maximum
benefits

amount

of

30

per cent

20 weeks

Waiting period

1 week

benefits.

!

.

of

wages

in base

period, or 20 times the b<
fit rate, whicheversr is th<

Maximum duration of

in benefit

y

weeks partial equal 1 week

total).

In 1939

changed
weeks.)

af

firm)

.

to

2

cumulative

Employers of lor more, beginning January 1, 1943 (was 4or
more beginning in 1939).

.

.

.

None

2 weeks, consecutive

1937

3 weeks, consecutive

1935

4 weeks, consecutiv

]

-8 or

I

.....

m<

J
[

Employee

1938

waiting period

Contributions:

January 1, 1937-July 1, 1938
1 per cent.

July 1, 1938
year.

[July 1, 1939
.

.

.

Beginning January 1, 1942, rate

varies from .5

2.7
cent, depending upon the
benefit and contribution payment experience of employers
over a three-year period.
per cent to

per

1940 taxable pay roll has been limited to the first
1940 taxable pay roll included the entire pay roll.

[

1

[

suspended for

1

eliminated.

2.7 per
1938-1941, inclusive,
cent of taxable pay roll.
of
taxable
per
cent
1937

] pay
|

Employer

s

4.

1936

pay

l

1.8

roll.

—.9

roll.

per

cent of taxable

$3,000 of wages paid to each employe
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VI. Condition of the Unemployment Trust Fund.

*

Between January 1, 1941, and November 30, 1942, $85,781,417-94 was collected from employers as a tax on the
first $3,000 of wages paid, and $29,272,293 was paid out as
benefits. At December 1, 1942, there was a balance of
$136,300,560.16 in the Massachusetts Unemployment Trust
Fund. This reserve represents the excess of receipts since
January 1, 1936, when the fund was established, over disbursements since January 1, 1938, when benefit payments
began.

Transactions since

January 1, 1936, are summarized as

follows;

Contributions and interest penalties (net)
Interest on investments

.

.

.

8,778,762 00

Total net receipts

$245,279,179 73

Benefit payments
Transfer to Railroad Unemployment Trust Fund
....

....

$106,665,894 00

2,312,725 57
——

Balance, December 1, 1942

A
'Ur

$236,500,417 73

108,978,619 57
$136,300,560 16

Chart VII and Supplement No. 1 show, by quarters, contributions and income collected and benefits paid between
January 1, 1938, and November 30, 1942, and the growth
of the fund during that period.
The tremendous increase in industrial activity in Massachusetts during the years 1941 and 1942 has been reflected
an increase in taxable pay rolls,
in the fund in two ways,
resulting in increased contributions, and a decrease in unemployment, resulting in greatly diminished benefit payments. Accordingly, the balance of the fund, instead of
declining gradually, following the initiation of reduced contribution rates, as had been anticipated, has actually shown
a considerable increase.
The increase in the fund over the period under review is
mainly attributable to the decline in benefit payments which
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has resulted from increased industrial activity.
payments during the period were as follows;
Year 1941
Eleven months ended November 30, 1942
Total

1

I

Benefit

$17,482,217

11,790,076
129,272,293

It will be seen that the total benefit payments for the
period were less than for the single year 1940, when they
amounted to more than $31,000,000.
Due to the reductions in rates effected by the experiencerating provisions, contribution receipts during the year
1942, even on the basis of greatly increased pay rolls during that year, were considerably less than receipts for the
year 1941. It will be noted that, notwithstanding the
shrinkage in benefit payments during 1942, the rate of increase in the balance of the fund has declined.
So long as the war effort is sustained, it may be anticipated that the fund will continue to grow. No basis exists
for any reliable calculation as to the rate of decline if and
when the trend in employment is reversed. Calculations
based upon conditions obtaining during the period from
1930 through 1941 (and upon a number of assumptions of
debatable validity) would indicate that the present reserves
should be adequate to withstand the shock of a fairly precipitate decline in employment such as occurred during the
early part of that period. It is entirely possible, however,
that the post-war adjustment period will bring with it conditions which will result in an even greater drain on the
fund than was indicated in these calculations.
In order to avoid a foothold for advocates of Federalization, it is better to avoid a deficit in the State Fund. We
think the reserve in the Massachusetts Unemployment
Trust Fund may be adequate to cover benefit requirements
which may occur before the next session of the Legislature.
On the other hand, should Federalization come, it is better
that Massachusetts should not have an excessive reserve
to be distributed elsewhere. With experience rating Massa-
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chusetts can hold a middle-of-the-road course between
these two risks.
Even assuming the possibility of some States having
insufficient funds in their reserve accounts to meet a serious
post-war depression, if one occurs, it does not follow that
Federalization is the answer to such a financial problem.
Is it not one for the States themselves to meet? One of the
suggestions that has been made by the States as an answer
to this problem, and at least has been given recognition by
representatives of the Social Security Board, is that the
States themselves should make provisions, presently or in
the future, to borrow such funds on their own credit as are
necessary to tide them over a period of depression. These
funds might be borrowed from private sources, or perhaps
from the Federal government if provision for same was
made. This is in keeping with customary financial transactions by States.
VII. Proposed Legislation.

The following are recommendations of the Advisory
Council for further changes in the Massachusetts Employment Security Law;
1.

Liberalization

in the

Benefit Structure.

In appraising the Employment Security program with
further reference to the adequacy of benefits, two approaches
must be considered,
namely, the “insurance” concept
and the “social” concept.
The insurance concept takes into consideration the prior
earnings of an individual because it is that earning capacity
which the individual has made his living “standard,” and
it is on those earnings the employer pays a contribution to
permit the accumulation of a fund to take care of his employees when they are out of work. This appears to be a
logical and equitable approach. It provides no “means”
test. It does not attempt to carry a person indefinitely,
but rather for a limited period of time and for a limited
amount, leaving some incentive to the individual to get
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as to be self-supporting

and secure again.
The social concept would not make benefits applicable
to prior earnings, but rather would permit flat rates which
would be different for single persons from those of married
persons and would also take into consideration the married
person’s dependents. This approach would permit more in
benefits than the individual earned per week in many
instances and thus subsidize unemployment, which would
not seem to be sound policy.
It would seem that the true social concept would take
into consideration that unemployment compensation does
not undertake to furnish complete protection, but rather a
minimum protection, leaving to the individual the incentive
to supplement this assistance himself.
It is recognized, of course, that in a depression when
jobs are scarce, the minimum protection of unemployment
compensation may appear inadequate, and that any long
period of unemployment may have to be augmented by
local welfare assistance. Does this not appear sounder,
however, than the inclusion of a “needs” test in the Unemployment Compensation program? Care should be
exercised to prevent the Unemployment Compensation
system from moving in the direction of an outright relief
proposition.
Recommendation.

i

The Massachusetts Employment Security Law (formerly
the Massachusetts Unemployment Compensation Law)
was enacted in August of 1935.
Subsequent thereto,
amendments to the law were made by each recurring session
of the General Court.
In 1939 changes in many important respects were made,
among which was a completely new benefit payment
structure. These changes improved the operation of the

law

considerably.

From the experience gained in the following two years,
were suggested in 1941 for further
simplification and liberalization.

additional changes
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Since the 1939 enactment, the law has been operating
very successfully. It has been proved to be a sound law,
with no administrative difficulties. It ranks as one of the

most liberal in the country.
There appears to be one major recommendation which
the Advisory Council considers desirable at this time.
This has reference to the maximum weekly benefit rate.
The present benefit rate scale in Massachusetts is from
$6 to $l5. The original concept of Unemployment Insurance
was that a worker should receive as a weekly benefit one
half of his weekly wage. The Massachusetts law has been
liberalized to the point where the weekly rate is approximately 60 per cent of average earnings for those earning
up to $25 a week. For those earning above $25 a week, the
average weekly benefit is less than 60 per cent.
To effect a more equitable situation in this respect, the
Advisory Council recommends an increase in the maximum
benefit rate to $lB per week.
The economic aspects, as well as the financial status of
the Unemployment Trust Fund, with particular reference
to its adequacy for the post-war period, have been taken
into consideration and carefully studied. With this increase
in the maximum rate, it is felt the benefit structure in the
Massachusetts law will be adequate in all respects, and
Massachusetts position among the States with the most
liberal laws will still obtain. Consequently, we believe no
further changes should be made in the benefit and .tax
structure at this time.
Massachusetts has, as of December 1, 1942, approximately $136,000,000 to its credit in the Trust Fund in
Washington. By the end of 1943, it is estimated the reserve
will increase to approximately $150,000,000, assuming
present employment conditions continue.
What the demands for benefit payments may be in the
post-war period, no one can foretell. More persons are in
covered employment now than ever before.
Persons
normally not attached to the labor market have entered
production in the war effort. It is the part of wisdom,
therefore, to have a substantial reserve to meet the demands

i
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on the fund at that time. With emextraordinarily good, it is felt this is
conditions
ployment
the time to permit the fund to accumulate.
As stated previously, the benefit and tax structure of the
Massachusetts Employment Security Law must constantly
be reappraised in the light of changing conditions. These
conditions will necessitate examination into the relationship
of Unemployment Compensation to the public relief load,
the possibility of longer duration of benefit payments in
periods of abnormal unemployment, or additional benefits
through dependency allowances, to the end that the workers
may receive the fullest possible protection against periods
of idleness, consistent with the Unemployment Compensation program. The problems of adjustment are not for the
present, but are for the period when conditions will be acute.
With the exception of this change in the maximum benefit
rate from $l5 to $lB, the Advisory Council is not making
any definite recommendation of fundamental change to the
Legislature at this time.
If the above recommendation is adopted, it would require
amendments to the following sections of the present law,
and the Advisory Council recommends these amendments:

which will be made

*

'

Section 29 (a) of Chapter 151A.
Establishment of Three Neiv Weekly Benefit Rates. The establishment
of three additional benefit rates, namely, $l6, $l7 and 118,is recommended,
these weekly rates to have the same ratio to quarterly wages as are now
existent in the law.
(a)

For administrative reasons, it is important, if a change is
made in the benefit structure, that same should be effective
at the beginning of a “benefit year,” namely, April first.
It is therefore recommended that the proposed enactment
be made prior to April 1, 1943, and be effective as of that
date.
(b)

Section H (6) (2) of Chapter 151 A.

Worker’s Benefit Wages. “Worker’s benefit wages” is part of the
formula requisite in establishing employer’s experience rating.
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section 30 of chapter 151A, “The
unemployed individual may receive
shall be an amount equal to thirty
in the base period, or an amount
his benefit rate, whichever is the

lesser.”
As a consequence, $3OO is the maximum amount of benefits an individual may receive in a benefit year. Inasmuch
as $3OO is 30 per cent of $l,OOO, the experience-rating form-

ula in section 14 of chapter 151 A provides that “worker’s
benefit wages” “shall include the wages not in excess of one
thousand dollars in the quarters upon which the benefits
available to the claimant were computed.”
If the recommendation of the Council as to increase of
aggregate amount of benefits is adopted, then, effective as
of the same date, it should be provided in effect that thereafter “worker’s benefit wages” shall include the wages not
in excess of $1,200 instead of $l,OOO, as at present provided.
In other words, the new maximum rate of $lB, at a maximum duration of twenty weeks, would provide a maximum
amount of benefits in a benefit year of $360, which is 30
per cent of $1,200. Therefore $1,200 should be substituted
for the present $l,OOO in section 14 (b ) (2) of the present
law.
In addition to the above major change, there are several
minor changes which the Council recommends and which
would make for greater clarification of the law and simplicity of procedures. These are as follows:

2.

Subjectivity to the

Trustees

Law

of

Receivers, Assignees,

and Legal Representatives.

Section Bof Chapter

161 A

Two New Subsections to be

Added.

A decision of the Massachusetts Supreme Judicial Court,
Commissioner of Insurance v. Broad Street Mutual Casualty
Insurance Co. (1942 Mass. Adv. Sh., 1441), sustained the
finding of a single justice wherein it was held that the receiver
of a company in liquidation is not subject to the provisions
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of the law by reason of the continuation by the receiver
of the employment of employees of the company, because,
it was held, that the liquidation of the business formerly
conducted by the company is not a continuation of the business because the receiver had not acquired the legal assets
of the company but had only possession and custody of the
same, and because he did not employ on some day in each
of twenty weeks during a calendar year four or more employees in the administration of the receivership.
Administratively, and prior to this decision, the Division
and the former Commission have construed the pertinent
provisions of the law to include as employers assignees,
receivers, trustees in bankruptcy and legal representatives
of deceased persons who continued in employment the former
employees of such employing units as were subject to the
law.

h
Ur

As a consequence of the decision above cited, it appears
that receivers, assignees, trustees and legal representatives
of employers of eight or more (which employers were subject to provisions contained in Title IX of the Federal
Social Security Act) will pay under Federal practice a tax
of 3 per cent on that part of their employees’ pay roll subject to the Federal Unemployment Tax and having to do
with the estate under receivership or the like
this irrespective of whether the employment in relation to the estate has been for a period of twenty weeks or less in a current
calendar year. In such cases no contributions go into the
pooled fund of the Commonwealth for the payment of benefits, and the employees of the receiver are not entitled to
benefits for unemployment on wages based on earnings in
connection with the receivership.
Neither in such cases is there any financial gain to the
estate in receivership inasmuch as the amount paid in contributions, and wdiich would ordinarily be offset against the
Federal tax, is paid to the Federal government without
advantage of offset.
It is recommended that the law be amended so that contributions will be payable on wages in connection with estates in receivership, bankruptcy and in the custody or

58

HOUSE— No. 1533.

[Mar.

possession of legal representatives. This is consistent with
the general intent and plan and usual practice in the administration of Employment Security Laws.
3.

Section 23 (e)

of

Chapter

151 A

(Now Obsolete).

This section reads as follows
For the purpose of this section, a week of unemployment of an individual
shall be counted toward the waiting period or for benefit purposes only
if such week occurs subsequent to the date on which his employer satisfied
the conditions which rendered him an employer subject to this chapter.

The effect of the establishment of a fixed base period on
a calendar year basis by the 1939 enactment has made this
section obsolete.

It is recommended that it be stricken

from the law.

4.

Seasonal Employment

(Section 33 of Chapter 151A).

Section 33 of the law provided in part that the Director
may, for the purposes of the law, ascertain and determine
seasonal periods of employment, fix rights to benefits, conditions required for payment thereof, and modify requirements for eligibility to benefits and conditions required for
payment thereof, that such individuals will receive benefits
in reasonable proportion to the length of time during which
they have been employed in such industry, employment or
occupation.

This section is substantially as originally enacted in 1935No determination as to seasonal periods has ever been made
thereunder. It is the opinion of the Advisory Council, in
which the Director concurs, that it is difficult, if not impossible, to ascertain and determine seasonal periods of
employment, and experience with the industrial pattern
of the Commonwealth has revealed no proper cases for such
attempted determination. It is therefore recommended
that this section be stricken from the law.
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Board

of

Review

(Section 42 of Chapter 151 A).

As a result of conferences had with representatives of the

Administrative Committee of the District Court and of the

1

Municipal Court of the City of Boston, certain amendments
are proposed to section 42 of the law which will relieve a
party aggrieved by a decision of the Board of Review from
the onus under the present law of obtaining certified copies
of such decision of the Board and papers in connection
therewith and filing same in court within the twenty-day
period as prescribed in section 42.
In lieu thereof, it is proposed that the aggrieved party
will file a petition for review", and, after such filing, the
burden is on the Director to file the necessary papers and
serve notice on parties by registered mail.
6.

Benefit Rights

of

Persons

in Military

Service

(Chapter 701 of the Acts of 1941).

The General Court, by chapter 701 of the Acts of 1941,
enacted legislation to preserve the benefit rights of those
enlisting in or inducted into military or naval service under
the terms of enactments of the 76th Congress. Said chapter
701 is in substantial accordance with recommendations
made by this Council in its Biennial Report of January,
1941.

Study has revealed a defect in the phraseology of this
The present law T provides that an individual
enlisting in or inducted into military or naval service shall
have his benefits computed upon his wages in the base
period effective at the time of his induction or enlistment
combined with his wages in the next succeeding calendar
year. In certain cases wdiere the individual is inducted
and discharged in said next succeeding calendar year, it is
impossible to compute his benefits based upon this succeeding
calendar year, inasmuch as said succeeding calendar year
may not have expired.
In view of the above, it is recommended that the law be
amended so that the benefits shall be payable on the wages

statute.
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paid to the individual in the base period effective at the
time of his induction or enlistment into service, combined
with the quarters of the calendar year next succeeding such
base period, provided that such quarters have elapsed prior
to his termination of active military or naval service. This
amendment would still preserve for said individual all of
the benefit credits which he had earned up to the time of his
termination from active military or naval service.
Federal Legislation.
Proposals Pending.

Attention must constantly be focused on Federal legislation which will affect the state laws. Press releases have
indicated that the President would ask Congress to consider
the expansion of the Social Security program following the
disposition of the Tax Bill, as a result of which the States
may have to reappraise their entire programs and benefit
structures.
In the President’s Budget Message of January 7, 1942
he said:
I recommend an increase in the coverage of Old-Age and Survivors’
Insurance, addition of permanent and temporary disability payments
and hospitalization payments beyond the present benefit programs and
liberalization and expansion of Unemployment Compensation in a uniform
national system. I suggest that collection of additional contributions be
started as soon as possible, to be followed one year later by the operation
of the new benefit plans.

H. R.

(Eliot Bill).

The following summary of the Eliot Bill appears to follow very closely the general outline found in the President’s
Budget Message:

of Old-Age and Survivors’ Insurance would be increased by
including domestic servants, farm labor, employees of non-profit
institutions and the self-employed.
2. Benefits for permanent disability would be added to the Old-Age and
Survivors’ Insurance program.
3. Benefits for temporary disability would be payable.
1. Coverage
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uniform national system of Unemployment Compensation would be
set up.
5. Hospitalization payments are provided.

4. A

Under the provisions of this bill, one tax would be substituted for the two separate ones now being collected

*

under the Federal Insurance Contributions and Federal
Unemployment Tax acts. One Trust Fund would replace
two separate existing funds. The tax cost to employers
now subject to both the Federal Insurance Tax and the
Federal Unemployment Tax is not increased, except in
those instances where experience rating under a state law
is resulting in a net unemployment contribution of less than
3 per cent. The tax on employees is increased by 3 percent more than that of the present system.
The bill is one of far-reaching effect in that it proposes
to supplant all State Employment Security systems by a
national system of Employment Security.
A program such as that proposed in H. R. 7534, it must
be recognized, would result in more Federal controls and
greater centralization of power. We believe that the present Federal-State co-operative relationship is far superior
and can be made workable by an attempt to strike a balance between centralization and decentralization. This is
attained only through Federal stimulation on the one hand,
and the preservation of local interest and initiative in state
governments on the other hand, if the experience and ingenuity of the States is to be put to the greatest advantage.
VIII. Problems for Further

Study.

Sickness Benefits.

Following the suggestion of His Excellency, Governor

Saltonstall, that a study as to the possibility of providing
*

benefits for unemployment due to illness might be timely,
the Advisory Council has made a preliminary study of the
subject.

The development of Health Insurance programs in Europe
and the United States has been studied to develop a background for a more detailed study of the problem. It is
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noted that nearly all the foreign Health Insurance systems
provide four kinds of benefits: (1) sickness benefit; (2)
maternity benefit; (3) death or funeral benefit; (4) medical benefit.
The subject presents many practical difficulties which
must be overcome so that such a program will not become
socially unwise. Such questions have arisen as to
1. Whether or not it would be advisable at this time to
adopt a plan of sickness benefits, or cash payments to compensate for wage losses during illness, separate and apart
from a program of medical care and aid.
2. Should sickness benefits be a part of the Unemployment Compensation program, or part of a complete Health
Insurance plan, including all the benefits named above?
A plan which fails to include provisions for reducing the
period of illness by adequate medical care may be said to
be socially and medically unsound. The organization of a
complete Health Insurance program, however, presents wide
differences of opinion, and is a subject requiring much exploration and study.
The question of the advisability of providing some
measure of security against the hazards of unemployment
due to illness is recognized. Such a program, however,
presents intricate medical and administrative problems
which require much more extensive study than time has
permitted up to date. Attempts to pass proposals for
Health Insurance in the United States have met with very
little success up to this time, and, of necessity, very little
material is available to evaluate the many and varied factors
entering into the program. While the Social Security Board
undoubtedly has been studying this matter closely, no
model or draft material has been completed or suggested
from that source.

It is the considered judgment of the Advisory Council
that the subject is one worthy of continuous study in the
future, so that if and when any phase of a Health Insurance
program is adopted in Massachusetts, it may be one which
will be workable in all respects.
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Allowances.

Federal legislation providing allowances for dependents
adds impetus to the opinion of those who believe Unemployment Compensation benefits to be inadequate which do
not include allowances for dependents. A study of this
subject to determine the desirability of its application to
the Unemployment Compensation program is one of the
problems which the Council will continue to consider.
)

Stamp

Plan.

For several months, the Division has had under study
the question of the feasibility of adopting the so-called
stamp plan to replace the system now in operation of
requiring detailed quarterly reports of wages paid by
employers.

ft

The stamp plan, whereby stamps are sold to employers
to be affixed by them to the work books of their employees,
has been used in many countries with varying degrees of
success. No State in this country uses the plan. In those
countries where the Unemployment Compensation program
provides for a flat rate of benefits without regard to the
earnings of the individual, and where employers are assessed
on the basis of the number of workers employed rather
than on the wages paid to those workers, the plan has had
reasonable success. In countries where the benefit structure
recognizes the earning capacity of the individual and
assesses the employer on the basis of wages paid, complications arise which make the stamp plan very difficult
to administer.
The present conclusions are that no such plan now proposed or in effect would operate as efficiently or as equitably
in this State as the plan under which we are now operating.
While future difficulties may be expected in administration
because of the inclusion of employers of one individual
into coverage under the law, it is not felt that the adoption
of a stamp plan for all or any part of the subject employers
would minimize the problem, either for the Division or
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for employers, and that it may create difficulties for workers
which now do not exist.
The subject matter will always remain one for constant
study in the consideration of any plans for the improvement
of administrative procedures.
Accession

and

Separation Reports.

The need for accession and separation reports is a subject
of constant study in the Division. It has long been recognized that if it were possible for the Division to obtain
separation reports and accession reports from all employing
units, whether or not their employees were exempted by
law from coverage, and if such reports could be obtained
immediately, the Division would have on file a complete
record of the movements of workers in and out of employment against which to verify the statements of that part
of the role of unemployed individuals who claimed benefits.
In order to operate a completely successful plan it would
be necessary for the Director to require separation and
accession reports from every one in Massachusetts who
employed or released from employment any worker, regardless of the length of time for which the worker was employed.
Otherwise, the check on employment would be incomplete
in the identical spot where it would be needed most. To
require any less would be incomplete verification at best.
The purpose of accession and separation reports would
be defeated unless the claimants’ statements were verified
against these reports before payment. Therefore any
delay in acquiring these reports because of failure by the
employer to submit them immediately would have the effect
of delaying the check for benefits. Experience in the use
of separation reports for a six months’ period in 1938 by
the former Unemployment Compensation Commission in
Massachusetts proved
and the requirement
of such reports was discontinued.
Even though it might be possible ultimately to obtain
fair compliance with regard to separation reports, it does
not appear that accession reports could ever be obtained in
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sufficient numbers to be practicable. No party other than

I

the Division would be interested in them, and the Division
would have no means of knowing when an accession report
would be required.
For verification purposes, a requirement for separation
notices alone would achieve no better results than those
achieved under the law as written. In lieu of separation
reports, the Division now initiates its contact with employers
by notifying the last employer of each claimant that the
claim has been filed, and by requiring him to file his objections, if he has any, within seven days of the date of his
notice. The statements of claimants regarding earnings in
employment are accepted without pi’everification, but are
verified by mechanical processes at a later date. By its
use of this method, the Division is enabled to pay benefits
more promptly to the 98 per cent whose statements are
accurate, and to pick up in the due course of its operations
the 2 per cent who need to be censured. The recovery of
overpaid benefits has presented no particular problem.
Here, again, consideration will continue to be given to
the subject in the constant study of procedures which will
effect improvements in the administration of the law.
Post-War

Planning.

Consideration must be given to the provision of a safe
margin of reserve to meet the impact of the post-war period
when widespread dislocations may be expected. No one
can estimate how severe unemployment will be or how long
it will remain at peak levels. Our planning must anticipate
any eventuality. A wise course in these precarious times
would be to have as large a reserve as seems reasonably
adequate to meet the demand on the fund when post-war

c

readjustment begins.
To cope with the problems of the post-war economy, the
Employment Security program in Massachusetts must

constantly be re-appraised with respect to its economic
soundness, fiscal capacity and administrative adequacy to
meet the demands of the post-war period. Consideration is
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being given continually to the employment techniques to
strengthen the entire Employment Security program in
Massachusetts so as to be in a better position to cope with
the larger tasks which will undoubtedly arise in the demobilization and transition period following the war.
(a)

Interstate Coverage.

One of the major problems of post-war planning is that of
migration.

On April 22, 1940, a selected committee of five members
of Congress was appointed to study, survey and investigate
the social and economic needs of migrating individuals,
with a view to recommending remedial legislation. This
committee, known as the Tolan Committee, held hearings
in seven regions of the United States during 1941. Much
testimony before the committee pointed out that the migrant
suffers at least a loss of some of the benefits of the Employment Security program because of the division of earnings
between different state jurisdictions, and because of gaps
in coverage under the different state laws.
The report of this committee stressed the necessity of
long-range planning now as a measure to avoid future
disasters brought on by uncontrolled migration.
In a study of the subject made by the Social Security
Board, the Board sought to establish the existence of a
definite problem in Unemployment Compensation coverage
that has not yet been solved by the States.
The technical staff of the Massachusetts Division of Employment Security has under constant deliberation the execution of a plan of improvement over the present reciprocal agreements by the States for the handling of this problem
in anticipation of the post-war increased migration. In its
study, the Division found that of approximately 23,620,000
“covered” workers throughout the country, 23,180,000, or
nearly 98 per cent, w'ere not affected adversely by failure
on the part of the States to provide special protection for
multi-state workers. This high percentage of covered individuals who are not affected is most certainly an indication
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that the inequities in the coverage of multi-state workers
have not been seriously detrimental to the success of the
state-operated Unemployment Compensation systems as a
whole.
Nevertheless, the States recognize that there are many
annoying administrative problems with respect to interstate
coverage, and that any situation that causes a loss in benefit
rights to individuals should be corrected as quickly as possible. Most States have already adopted legislation to
provide for interstate reciprocal agreements, and the activities of various committees and subcommittees during the
past year have been directed toward a better and more
complete coverage of multi-state workers than has heretofore been effected.
The Interstate Conference of Employment Security
Agencies, consisting of Employment Security Administrators throughout the country, has the matter under consideration at the present time. A member of the technical
staff of the Massachusetts Division of Employment Security has membership on a Committee on Interstate Coverage
of the Interstate Conference of Employment Security Agencies. This staff member considers it essential that all States
get together and adopt a general agreement whereby certain types and classes of workers that now must be covered
under the laws of the separate States might be covered under one State’s law, and that possibly a system be devised
for the interstate workers entirely separate from that of
intrastate workers. This agreement would take into consideration the pooling of wage credits of those individuals
who, while acquiring credits in one or more States, do not
acquire sufficient credits to qualify in any State. The pooling process would permit them to receive benefits under
some special arrangement between the States.
The suggestion has been made by the staff member of
the Division that some members of the Interstate Coverage
Committee be designated to concentrate their full time on
this subject with a view to the development of a plan to
make this condition even more adequate and equitable
than at present in anticipation of the magnitude of the
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problem in the post-war transition period. It is felt the
States, with their initiative and ingenuity, can meet this
problem as they have all other phases of the Employment
Security program.
b)

Unemployment Compensation Policy in the Post-War
Period.

The freezing provisions in chapter 701 of the Acts of 1941
were drawn to provide benefits for each eligible

individual

discharged from military service which would be at least
as liberal as the benefits that would have been available to
him had he never entered the military service. If, at the
time of his induction, his wage earnings were sufficient to
have made him eligible for benefits, either in his current
benefit year or in the next succeeding benefit year, he was
guaranteed that those rights would not expire because he
entered military service, regardless of the length of such
service. Thus, the freezing provisions did not interfere with
the concept that Unemployment Compensation should be
computed on the basis of an individual’s actual wage earnings record.
If conscription of labor is enforced in this country, and
covered workers are drafted for war jobs in organizations
not covered by the law, it may be necessary to broaden the
scope of chapter 701 to include such workers among those
whose benefit rights should be preserved.
One of the things to be guarded against as a result of the
war and its aftermath will be the effort to make the Unemployment Compensation systems serve purposes for which
they were not intended. Unemployment Compensation
was not intended to be a substitute for relief purposes, nor
revenue for war purposes.
There are those who would advocate unemployment
allowances for those discharged from military service,
whether or not they were covered under the Unemployment
Compensation Laws of their respective States. Any special
allowances for “insured workers” returning from war
service, over and above that granted by the Unemployment

1943.]

HOUSE

No. 1533.

69

Compensation Laws, or for those who are not “insured'’
under the Unemployment Compensation Laws, would be
a national problem and should not be confused or commingled with the administration of existing Unemployment
Compensation Laws.
However, it should not be considered that the Unemployment Compensation policy must remain static. It obviously
must adapt itself from time to time to meet changing
conditions within the limitations and scope of an Unemployment Insurance program. For example, it may be considered
a highly desirable policy in times of extreme dislocation,
such as may occur in the post-war period, to emphasize
longer duration of benefit payments than in times of
normalcy. In other words, the Massachusetts Employment Security Law must constantly be reviewed to appraise
its applicability to periodic elements and conditions without
in any way distorting its basic structure.
(c)

Relationships with Other Governmental Agencies.

The Division of Employment Security necessarily is only
one of many governmental agencies concerned with postwar planning, and endeavors to co-ordinate its activities
with those of these other agencies toward the common goal

of meeting the unemployment problem of the post-war
period.

9

The Council recognizes the splendid service being
rendered by the Post-War Readjustment Committee,
appointed by His Excellency, Governor Saltonstall. The
Director of the Division of Employment Security has
membership on this committee, and there has been, therefore, a mutual exchange of ideas between the Council and
the Director on this all-important work. The Council has
conferred directly with representatives of the Program
Committee of the Post-War Readjustment Committee,
and has been aided materially by the exchange of ideas and
the wealth of information assembled by this committee
in its study of post-war problems.
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IX. Federal-State Relationship under the Massachusetts Employment Security Law, Administered by the Division of
Employment Security.

When the Social Security Act was in the process of
preparation, extensive study was given to the question as to
whether Unemployment Compensation should be administered directly by the national government or by the States.
The President’s Committee on Economic Security, which
formulated the legislation, recommended a Federal-State
plan of operation. The committee, cognizant of the different
wage levels and industrial patterns throughout the country,
preferred a Federal-State system rather than a uniform
national plan in view of the essentiality of adapting the
program to local conditions. In its justifications for the
Federal-State system the committee stated in its report
the following: “An exclusive Federal system would be
cumbersome and would result in a centralization of administrative functions and bureaucratic methods which
might paralyze action.”
The Social Security Act did not create a system of
Unemployment Compensation. It merely encouraged the
States to set up their own Unemployment Compensation
systems. It sought to remove the obstacle of competitive
disadvantage to employers by levying a Federal pay-roll
tax of 3 per cent against which employers might credit
their contributions to State Unemployment Compensation
Funds up to 90 per cent of the Federal tax. While this
practically forced the States to adopt Unemployment
Compensation Laws so as to avoid the loss of revenue from
the State, it equalized the burden on employers.
The Massachusetts Legislature enacted the original
Unemployment Compensation Law (now known as the
Employment Security Law) on August 12, 1935. The
money collected from the covered employers under the
Massachusetts Employment Security Law, for the payment
of benefits to eligible claimants, is deposited into what is
known as the Unemployment Trust Fund.
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Title IX of Social Security Act.
This excise tax levied by the Federal government is
covered by Title IX of the Social Security Act, which was
originally enacted August 14, 1935. The act was amended
in 1939 and made a part of the Internal Revenue Code, in
which Title IX has been superseded by sub-chapter C of
Chapter 9 and cited as the Federal Unemployment Tax Act.
To entitle employers to credit against the Federal Unemployment Tax Act for contributions to the State Unemployment Compensation Fund, the state law must satisfy
certain “conformity” requirements. Up to this time no
difficulties have arisen as a result of these requirements for
offset of tax purposes.
Title 111

of

Social

Security Act.

Title 111 of the Social Security Act permits grants to the
States for Unemployment Compensation administration.
Section SOI of Title 111

I

Appropriation to States

The Federal government, after certification of a state law
by the Social Security Board, pays the state funds for administrative purposes under the provisions of Title 111 of
the Social Security Act. The State makes no appropriation
to the Division of Employment Security for adminstrative
purposes. The employers pay a Federal tax (after a credit
of 90 per cent of contribution paid to the State to be deposited in the Trust Fund) of .3 per cent, which excise goes
into the general treasury of the Federal government.
It-was estimated by the President’s Committee on Economic Security that administrative expenses of Unemployment Compensation, including the greater part of the Employment Service, would amount to approximately 10 per
cent of the contributions collected under the Unemployment Compensation program. This accounts for the 90 per
cent offset allowed against the Federal Unemployment Tax.
It is generally believed that 10 per cent of this tax, which
is actually collected by the Federal government, was in-
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tended to provide the revenue necessary for administrative
expenses, although it was never legally set aside for that
purpose. The proceeds of the Unemployment Tax are considered as general Federal revenue, and an appropriation
is made by Congress for grants for the administration of
Unemployment Compensation under section 301 of the Social
Security Act.
Actually, the Federal Tax yields more than the amount
of the administrative grants. In other words, the funds
allocated to States under Title 111 of the Social Security
Act are less than provided to the Federal government by
the net 3 per cent pay-roll tax levied by the Federal government for Unemployment Compensation. The amount collected through this Federal Unemployment Tax substantially exceeds the amount returned to Massachusetts by
way of grants for administration of Unemployment Compensation and the Employment Service.
As of January 1, 1942, it was estimated that the 3 per
cent tax from Massachusetts employers received by
the Federal government amounted to approximately
And the amount returned by the Federal government
in the form of budgetary allotments for the administrative expenses of the Massachusetts Division of
Employment Security was

$19,341,388 00

15,408,094 00

a net profit to the Federal government from
Massachusetts alone of

$3,933,294 00

For the country as a whole, it has been estimated that
the net profit to the Federal government as of August
30, 1941, was

1167,852,896 95

Or

Made up as follows:
$463,634,363 89
Total collections, as of August 30, 1941
Grants to States for administration of Unemployment
249,156,319 25
Compensation
....

$214,478,044 64

Refunds
Net profit

46,625,147 69
$167,852,896 95
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Section 302 of Title 111

Basis

of Payments

to States.

No payment for state administrative purposes is permissible under the Social Security Act unless the Social Security Board approves the state law under provisions of the
Unemployment Tax Act. Section 302 of Title 111 of the
Social Security Act, containing the authorization for this
certification by the Board as to the amount of grants to
the States, is as follows;

I

Sec. 302. (a) The Board shall from time to time certify to the Secretary of the Treasury for payment to each State which has an unemployment compensation law approved by the Board under the Federal Unemployment Tax Act, such amounts as the Board determines to be necessary
for the proper and efficient administration of such law during the fiscal
year for which such payment is to be made. The Board’s determination
shall be based on (1) the population of the State; (2) an estimate of the
number of persons covered by the State law and of the cost of proper arid
efficient administration of such law; and (3) such other factors as the
Board finds relevant. The Board shall not certify for payment under this
section in any fiscal year a total amount in excess of the amount appropriated therefor for such fiscal year.
(b) Out of the sums appropriated therefor, the Secretary of the Treasury shall, upon receiving a certification under subsection (a), pay, through
the Division of Disbursement of the Treasury Department and prior to
audit or settlement by the General Accounting Office, to the State agency
charged with the administration of such law the amount so certified.

(Note.
The words in italics were added by the 1939 amendments
to the Social Security Act.)

Section 303 of Title 111

Provisions of State Laws to Qualify
for Grants.

Conformity of State Unemployment Compensation Laws
is determined by the following provisions under section 303
of Title 111 of the Social Security Act:
#

Sec. 303. (a) The Board shall make no certification for payment to
any State unless it finds that the law of such State, approved by the
Board under the Federal Unemployment Tax Act, includes provision for

(1) Such methods of administration ( including after January 1, W/ff,
methods relating to the establishment and maintenance of personnel stand-
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ards on a merit basis, except that the Board shall exercise no authority
with respect to the selection, tenure of office, and compensation of any individual employed in accordance with such methods) as are found by the
Board to be reasonably calculated to insure full payment of unemployment compensation when due; and
(2) Payment of unemployment compensation solely through public
employment offices or such other agencies as the Board may approve;
and

(3) Opportunity for a fair hearing, before an impartial tribunal, for
all individuals whose claims for unemployment compensation are
denied; and
(4) The payment of all money received in the unemployment fund
of such State ( except for refunds of sums erroneously paid into such fund
and except for refunds paid in accordance with the provisions of section
160 G (6) of the Federal Unemployment Tax Act), immediately upon such
receipt, to the Secretary of the Treasury to the credit of the unemployment trust fund established by section 904; and
(5) Expenditure of all money withdrawn from an unemployment
fund of such State, in the payment of unemployment compensation,
exclusive of expenses of administration, and for refunds of sums erroneously paid into such fund and refunds paid in accordance with the provisions of section 1606 (6) of the Federal Unemployment Tax Act; and
(6) The making of such reports, in such form and containing such
information, as the Board may from time to time require, and compliance with such provisions as the Board may from time to time find
necessary to assure the correctness and verification of such reports;

I

and

(7) Making available upon request to any agency of the United
States charged with the administration of public works or assistance
through public employment, the name, address, ordinary occupation
and employment status of each recipient of unemployment compensation, and a statement of such recipient’s rights to further compensation

under such law; and
8) Effective July 1,194-1, the expenditure of all moneys received p'
suant to section 302 of this title solely for the purposes and in the amounts
found necessary by the Board for the proper and efficient administration
of such State law; and
) Effective July 1, 1941, the replacement, within a reasonable tim,
of any moneys received pursuant to section 302 of this title, which, because
of any action or contingency, have been lost or have been expended for
purposes other than, or in amounts in excess of, those found necessary by

the Board for the proper administration

of such

state law.

(6) Whenever the Board, after reasonable notice and opportunity for

hearing to the state agency charged with the administration of the state
law, finds that in the administration of the law there is

%
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(1) A denial, in a substantial number of cases, of unemployment compensation to individuals entitled thereto under such law; or
(2) A failure to comply substantially with any provision specified in

subsection (a);
the Board shall notify such state agency that further payments will not
be made to the State until the Board is satisfied that there is no longer
any such denial or failure to comply. Until it is so satisfied, it shall make
no further certification to the Secretary of the Treasury with respect to
such State.
$

(c) The Board shall make no certification for payment to any State if it
finds, after reasonable notice and opportunity for hearing to the slate agency
charged

with the administration of the state law

'

That such State does not m.
its records available to the Railroad
Retirement Board, and furnish tc th Railroad Retirement Board at the
expense of the Railroad Retiremen B mrd such copies thereof as the Railid Retirement Board deems neces :r for its purposes: or
[2) That such State is failing to
able co-operation with
ch( rged
any
‘.ion of
ry agency of the United State
with the administration
of ar
employment

insurance law.

{Note.
The words in italic we
to the Social Security Act.)

Intent

I

of

ided

by

the 1939 Amendments

Congees;

It is with sections 302 and 303 of Title 111 of the Social
Security Act that the States have encountered difficulties
in “conformity” issues with the Social Security Board.
The above quoted “standard; T or “conditions” were enacted into law by Congress. The imposition of these conditions did not mean that the States lost or surrendered
their right to administer their own laws. It is not felt Congress intended that merely because there was a Federal
grant of funds, the Board should accept responsibility for
controlling all administrative acts of the State down even
to minutiae.
Upon approval by the Social Security Board of the state
law as enacted by a state legislature, it is felt the main function of the Board in the Federal-State relationship has been
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satisfied and that subsequently the Board’s chief function
should be to guide and assist the States in the formulation
of legislative and administrative policies rather than to
dictate them to the States.

Social

Security

Board’s Attitude.

The Board, on the other hand, takes the attitude that in
determining a continued conformity of State Unemployment Compensation Laws it must impose its own standards
and procedures on the States, and it has actually extended
the scope of its authority to this extent. It should be noted
that these standards and procedures forced on the States
are set, not by Congress, but by civil servants of the Federal
government who are far removed from the local problems of
the States and who have no responsibility for the execution
of a state law.

This compulsion is exercised by the Social Security Board
through threats of or actual denial of grants to the States
for administrative purposes. A denial of grants for administrative purposes would result in cessation of, or at least
delay and confusion in, the payment of benefits when due;
of complete inability of state officers to administer the state
law; and the employers’ loss of credit of contributions
against Federal tax with resultant double taxation.
The problem presented is whether the State, by a law
of her own making, administered by agents of her own
selection, is under the compulsion of administering her law
in accordance with procedures prescribed by the Social
Security Board. There has been a growing insistency on
the part of the Social Security Board that the one procedure
or method prescribed by the Board must be adopted by the
States. It should be recognized that there are various
methods of administration, all of which may be reasonably
calculated to insure full payment of benefits when due. The
States should be free to adopt that method which it deems
best unless it can be established that such method is unreasonable. The arbitrary and unreasonable attitude of
the Social Security Board is not only not conducive to a
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proper Federal-State relationship, as intended under the
Social Security Act and the State Employment Security
Law, but is a direct usurpation of administrative and legislative powers and jurisdiction of free, sovereign and independent States.
It is conceivable that the Board should perhaps suggest
so-called “standards” or “guide posts” consisting of alternative methods to assist States in adopting procedures which
can be said to be “reasonably calculated to insure full payment of Unemployment Compensation when due,” and
which will result in “proper and efficient administration of
the state law.” The Board takes the viewpoint that becertify
cause section 302 states that “The Board shall
.
such amounts as the Board determines to be necessary
.”
for the proper and efficient administration of such law
it has the power therein to demand the “most efficient”
method of administration, and that “most efficient”
method is the one which it, the Board, shall prescribe. The
Board refuses to concede to the fact that there are many
methods of administration which can be considered as being
efficient. It is further suggested that a better approach would
be for the Board to apply the test of whether the method
desired by the State is one that is “reasonably calculated
to insure prompt payment of benefits.”
There is always danger in a large concentration of power,
but the danger is intensified when the use of that power is
arbitrary. States contend that, truly, this power, assumed
by the Board, is arbitrary, as it was not the intent of Congress to give it any such power. Nevertheless, the insertion
of these seemingly harmless words, “and efficient,” was
suggested by the Board with the assumption of that power
in mind.
.

.

.

.

.

.

I

.

Extension of Power by Social Security Board.
The Social Security Board has gradually extended its
power to the point of separating the Employment Services
from the Employment Security Agencies. This was made
possible by an amendment to the Appropriation Bill of

HOUSE

78

-

No. 1533.

[Mar.

the Federal Security agency for the fiscal year ending June
30, 1942, which enabled the Social Security Board to accomplish its purpose.
Federalization

op

State Employment Services.

The specific provision in this bill (Public Law No. 146,
77th Congress) which permitted the federalization of the
State Employment Services is as follows:
Provided further, that such portion of this appropriation as may be
necessary shall be available to the Social Security Board for all necessary
expenses incurred by the Board, including personal services in the District of Columbia and elsewhere, in connection with the operation of employment office facilities and services essential to expediting the national
lefense program. (Italics added

This provision gave to the Social Security Board the
authorization to use any part or all of the money appropriated for grants to States for Unemployment Compensation and Employment Service administration, “for all
necessary expenses incurred by the Board, including personal
services in the District of Columbia and elsewhere, in connection with the operation of employment office facilities
and services essential to expediting the national defense
program.”

(Italics added.)

This far-reaching clause was added to the Appropriation
Bill without any debate or discussion whatever of its meaning and importance, or of the merits of Federal versus State
operation of Employment Services. As to the manner in
which the “and elsewhere” provision found its way into
the Appropriation Bill, the following excerpt from a statement by Senator John Danaher of Connecticut, as a result
of a very thorough investigation made by him, and quoted
in the Congressional Record of September 4, 1941, tells the
story:

There was no hearing on the point .
it was not before the House of
Representatives, it was not brought before the Committee on Appropriations of the Senate, it was not brought before the Sub-committee handling the Bill, but
an amendment was offered. . . . There was no ex.

...

.

,
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planation whatever to the Senate, there was none to the Congress at any
time, nor was there any notice to the various State Employment Services.
. Quite the contrary;
those who made inquiry . . through some
means or other were dissuaded from pursuing their inquiries.
.

.

I

.

.

Advantage was taken of the power granted to the Social
Security Board by the amendment to the Appropriation
Bill passed July 1, 1941, a finding having been made by the
Social Security Board on December 19, 1941, that “a single
centrally directed system of employment facilities and
services is essential to expediting the national defense
program.” On the same day, December 19, 1941, the President of the United States, under his war emergency powers,
issued a telegram to all Governors requesting them to transfer the State Employment Service personnel, records and
facilities to the United States Employment Service as of
January 1, 1942, and on December 23, 1941, issued an
Executive Order which permitted the Social Security Board
to effect this transfer.

While the President’s telegram was not specific, it implied,
as did the replies from the respective Governors, that in
the spirit of national unity the transfer of the Employment
Service would be made for the duration of the war. Executive Order No. 2 of His Excellency, Governor Saltonstall,
was specific on this point, and in accordance therewith the
Massachusetts Division of Employment Security made
available the facilities of its Employment Service to the
United States Employment Service as of January 1, 1942,
for the duration of the

#

war.

The federalization of the Employment Service, while
presumably made in the interests of the war program, was
felt by the States to be only the first step by Federal officials
toward the federalization of the entire Social Security program, including Employment Security.
An attempt was made by the Social Security Board to
also claim title to the property of the local employment
offices. This was based on an opinion of the general counsel
for the Board which held “that equipment and properties
heretofore previously acquired by the States by virtue of
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expenditures by the States from prior Federal grants to the
States were held by the States subject to an interest of the
Federal government as the grantor holding an interest
analogous to that of a beneficiary of a resulting trust, and
the Federal government may either require that such
properties be transferred back to it or may permit the
retention of legal title to such properties by the State, but
direct the use to which such properties shall be devoted.”
Any such change in title to the properties of State Employment Offices has been resisted by the States.
In the opinion of chief counsel for the Massachusetts
Division of Employment Security, the theory of “resulting
trusts” enunciated by general counsel for the Social Security
Board appeared to be “more ingenious than convincing.”
Relationship

of Employment Service to Unemployment

Compensation

Since January 1, 194%
On December 19, 1941, in the,interests of promoting effective mobilization and utilization of the manpower and womanpower in the war emergency, the President of the United States asked the Governors, by telegraphic request, to transfer the State Employment Services to the United
States Employment Service, to be operated nationally by the Social
Security Board, as of January 1, 1942. Executive Order No. 8990 of the
President, dated December 23, 1941,formalized this request, and directed
that the services of the United States Employment Service and its public
employment offices be made available to the Employment Security
Agencies in carrying out Unemployment Compensation functions.
On December 31, 1941, His Excellency, Governor Saltonstall, acting
under his war emergency powers, issued Executive Order No. 2 which
permitted the loan of the facilities of the Massachusetts State Employment Service to the United States Employment Service as of January 1,
1942,for the duration of the icar.
As of January 1,194%, all State Employment Services were, accordingly,
Program

federalized.
On September 17,194%, the President of the United States issued Execu-

tive Order No. 9247, separating the Employment Service from the Social
Security Board and transferring it to the War Manpower Commission,
with the specific provision that the services of the United States Employment Service and its public employment offices under the War Manpower
Commission be made available to the Employment Security agencies in
carrying out Unemployment Compensation functions. On December 1,
194%, the transfer of the Employment Service to the War Manpower Commission became officially effective at the regional and state level.
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Congress confirmed the “duration-loan”
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character of
Service
to
the Federal
the transfer of the Employment
government by a proviso in the Title 111 appropriation of
the Social Security Board, providing that state salar}’- levels
would be continued for the personnel so transferred, pending
the return to state control after the war emergency of the
Employment Service facilities, property and personnel
loaned by the States to the United States Employment
Service. This was in no way a freezing of the salaries
existing at the time of transfer. It permitted individual
promotion and the possibility even of a change in classification and wages, provided the state classification and wage
scale w’ould be followed in any such change.
Prior to January 1, 1942, the Employment Service and
Unemployment Compensation activities, in keeping with
both the policy of the Social Security Board and the Massachusetts Division of Employment Security, were closely
integrated. It was one force performing two functions.
Separation of the two functions and the divided control
resulting from the federalization of the Employment Service
of necessity broke down the integration. The two functions
were formerly separated in Massachusetts, and that very
separation was a basic cause of the unsatisfactory conditions
which existed in Massachusetts prior to the Reorganization
Act passed by the Legislature in 1939. The separation
which took place as of January 1, 1942, therefore, presented
very serious problems to the new Director of the Employment Service (formerly assistant director in charge of
Employment Offices under the Division of Employment
Security) and the Director of the Division of Employment
Security. The new Director of the Employment Service
recognized this situation, and, through conferences with
the Director of the Division of Employment Security, a
joint policy was adopted which, in effect, preserved, in as
far as possible, the integrated relationships that had heretofore existed. In spite of the difficulties, through the very
harmonious relationship between the Director of the Division
of Employment Security and the Director of the Employment Service, performance of both Unemployment Com-
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pensation and Employment Service functions in Massachusetts has continued practically the same as prior to
January 1, 1942, under the integrated system.
There has been some concern by Employment Security
Agencies that the Unemployment Compensation functions
were being imperiled by the policy enunciated since January 1, 1942, of giving priority to the employment needs of
the essential war industries. A strict adherence to the new
policy would leave the majority of the State’s employers in
non-essential industries without employment assistance.
Claimants who may not have the skills requisite to placement in the essential industries may not have the opportunity of referral to the non-essential industries, and the
payment of Unemployment Compensation benefits would
be exacted from the fund, This, of course, places the Unemployment Trust Fund in jeopardy and defeats the purpose of the Unemployment C ‘ompensation Laws. In Massachusetts, while the war industries must receive priority in
the placement activities of the Employment Service, up to
this time it has been possible to maintain the service to
other employers also. It is hoped that, under the War Manpower Commission, service to all employers may be permitted to continue in order to carry out the functions of
the Employment Security Law-.
Another policy matter causing much concern to Employment Security Agencies at the present time is the provision
in the Employment Security Law which penalizes the individual 'who refuses to accept “suitable employment,” and
certain statutory restrictions govern the decisions as to
what “suitable” employment is. The War Manpower Commission may deem it advisable to refer a man to a certain job; whereas, under the Employment Security Agency’s
interpretation, the same job may not be considered “suitable.”

These opportunities of conflicting decisions may defeat
the purpose of the Employment Security Law and are
policy matters requiring the utmost co-ordination between
the War Manpower Commission and the Employment
Security Agencies, to the end that the program will not
be imperiled.
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of Unemployment Compen-

sation Program.

I

On January 19, 1942, exactly one month following his
telegram to the Governors requesting the federalization
of the State Employment Services, the President sent a
message to Congress recommending a 1300,000,000 appropriation to establish a comprehensive national system of
“extended” unemployment compensation benefits to supplement benefits paid by the States to those displaced by conversion of peacetime industries to war industries. Once
again it was not intended to have open debate and discussion on this measure, as it was referred to the Appropriations Committee which does not grant public hearings.
Certain state administrators, happening to be in Washington when an executive session of the Appropriations Committee was scheduled on the proposal, and being alert to the
implications of the bill as a result of the experience of the
seemingly harmless “and elsewhere” provision in the Appropriations Bill of the Federal Security Agency which permitted the federalization of the State Employment Services,
sought a hearing before the Appropriations Committee and
were granted such hearing. They were successful in making apparent to the committee that the primary objective
of the bill appeared to be to achieve federalization of Unemployment Compensation, and, secondarily, to pay war
displacement benefits, and that the States and other interested parties should be given an opportunity to be heard on
the bill. As a result, the Appropriations Committee refused
jurisdiction. Two new bills were introduced. One contained the substantive changes and was referred to the
Ways and Means Committee. The other contained the
appropriation measure and was referred to the Appropriations Committee. Therefore the Ways and Means Com-

mittee

granted public hearings.

Many state administrators, State Advisory Council members and other interested parties were heard on the bill.
Governors from nearly all the States, including His Excellency, Governor Saltonstall, testified in person or were represented before the Congressional Committee as opposed to
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this bill because of its threat of federalization of Unemployment Compensation, and not because of opposition
to the payment of war displacement benefits. It was the
prevailing opinion that no serious displacement situation
existed in the States and that the States’ reserve funds were
considered adequate to meet the situation should an emergency arise. Very strong opposition was expressed to any
attempt which would be made for further federalization of
the Employment Security program, as further centralization was not essential to the war effort nor to the post-war
recovery. It was felt that the system has not only proved
itself workable in the States, but every effort should be
made to keep the identity of the State as a governmental
unit after the war.
On February 19, 1942, or exactly tw o months following
the telegram of the President to the Governors, which resulted in the federalization of the State Employment Services, the above bill, H. R. 6559, was tabled by the Ways
and Means Committee by a 16 to 8 vote.
It was particularly heartening to have been granted hearings on the issue presented in this bill, and it was a most
encouraging and healthy condition to have such a grave
issue as that presented in the bill decided by Congress in
our Democratic way.
Pertinent hereto are the Resolutions adopted by the Governors’ Conferences at Hot Springs, Arkansas, in April,
1942, and Asheville, North Carolina, in June, 1942, in opposition to federalization of the Social Security program, copies
of which are quoted below:

r

Resolutions Adopted at Conference of Southern Governors at Hot Springs,
Arkansas, April, 19A
The Conference of Southern Governors, at its meeting at Hot Springs,
Arkansas, in April, adopted two resolutions on these questions. The first:
Whereas,

The State-Governors, when they loaned their State employment service facilities to the federal Government for the duration of the war emergency, understood that the sole purpose of the President’s request was to
promote the fullest utilization of manpower and womanpower for the
nation’s war effort.
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The Governors understood the President’s request to apply only to
employment service facilities and functions, and that the requested transfer would in no way interfere with continued State administration of State
unemployment compensation laws.
However, the Social Security Board, in taking over State employment
offices and personnel in January, 1942, took the arbitrary position that
it would also take over the State personnel engaged in the basic State
function of unemployment compensation claimstaking under the respective State laws, and would withhold from State employment security
agencies the funds they would need for direct State administration of the
basic claimstaking function thus usurped by the Board.
The President’s request did not state or imply that such action interfering with full State administration of the several State laws, was planned
bv the Social Security Board.
The Board’s action had no direct relation to the recruitment of manpower and womanpower for the war effort, and went far beyond any steps
anticipated by the Governors when they acquiesced in the President’s
request.

The present claimstaking situation, resulting from the Board’s arbitrary action, is basically unsound. The taking of unemployment compensation claims is a State responsibility under State laws, and a State
administrative function, inherently related to the unemployment benefit
provisions of State laws. The taking of unemployment compensation
claims by federal employees who are not under State authority and State
administrative control, may be a contravention of some State laws, and
clearly violates sound principles of administrative organization and
management.

To promote the war effort, and to assure efficient and practical administration, the United States Employment Service should concentrate on
job placement activities, to assure full utilization of our manpower and
womanpower in the war emergency; and should leave to State personnel
in local offices, so far as practicable, the State function of claimstaking
under State laws.

I

Now, therefore be it resolved, that
The Conference of Southern Governors, assembled in Hot Springs,
Arkansas, this twentieth day of April, 1942, does hereby urge the several
Federal agencies involved:
One, To recognize that the taking of state unemployment compensation claims is a State function under State laws.
Two, To recognizfe that the claimstaking function should, so far as
practicable, be performed by State employees under direct State control.
Three, To return to State pay rolls and control, as speedily as possible,
those individuals who spend all or a majority of their time on State unemployment compensation activities, including claimstaking.

Four, To seek practical working cooperation between State and Federal
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employees in local offices, in the interest of economy, efficiency and the
national war effort; and
Five, To concentrate the energies of employment service personnel on
war placement work, leaving unemployment compensation responsibilities to State agencies duly authorized by State laws.
The second resolution made four requests of Federal officials, as follows;
One, To recognize that the loaned facilities are to be returned to State
control after the war.
Two, To permit state employment security agencies to continue to
execute State leases for established employment offices.
Three, To maintain, for all persons employed in such offices, the salary
levels and classifications which would apply under continued state operations, and
Four, To refrain from creating such disparities within such offices, and
such obstacles to eventual State control, as would result from applying
federal classifications and salary levels within such offices.
Resolution Adopted at National Conference of Governors at Asheville
North Carolina, June, 194-2.
Wherea.

A sound system of unemployment compensation must provide for the
varying economic and social conditions existing in the different communities of this nation and should provide for the inherent advantages of local
legislation and administration.
The present federal-state system embraces the desirable qualities of
local adaptation and state initiative and responsibility in legislation and
administration.

The Federal Security Administrator and the Chairman of the Social
Security Board have only recently informed Congress that it will soon be
asked to liquidate state participation, as it exists in the present unemployment compensation program, and to substitute therefor a completely
federalized system.
Our nation is now engaged in a tremendous effort in the defense of our
form of government and our institutions, and we should wholly and
unitedly apply ourselves to the furtherance of that effort, avoiding any
matters tending to disrupt our unity and to divert our energy, such as
this proposal would surely do.
Now, therefore, he it resolved
That the Governors of these United States in conference assembled
are completely opposed to any attempt at this time to abandon or change
the present federal-state system of unemployment compensation so as to
transfer all authority from the states to a federal agency, and urge that,
out of consideration for our national peril, and in furtherance of our efforts
to remove this peril, such attempts be not undertaken;
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That this position of the Governors shall be communicated by the mailing of copies of this Resolution to the President of the United States, the
Federal Security Administrator, the Chairman of the Social Security
Board, and to members of the appropriate committees of Congress.
Return

to

State Control

of

Claimstaking

Function.

A repercussion of a hasty move on the part of the Federal

government in taking

over a state function has recently

developed.

f

While no specific mention was made in the telegraphic
request of the President for the transfer of the State
Employment Services to Federal control as to claimstakers, the Social Security Board demanded the transfer of
Unemployment Compensation personnel who took claims
in local offices, as well as the Employment Service personnel,
to the Federal
roll as of January 1, 1942.
The legal authority of the Social Security Board to
take over the Unemployment Compensation claimstaking
function, which is strictly a state function, was questioned,
as well as the soundness of administering Unemployment
Compensation functions in local offices effectively through
Federal employees over whom the States had no authority.
This subject was one of continuous negotiation with the
Social Security Board also. It was not until June of 1942,
however, that the matter was finally determined, and it
was settled in Congress, at the instigation of the Executive
Committee of the Interstate Conference of State Employment Security Administrators, by inserting in the current
Appropriation Bill of the Federal Security Agency provisions
which made possible the return of the claimstaking function
to state control.
Courts

I

hold Relationship

a Co-operative Effort.

Court decisions have consistently held that the relationship under the Social Security Act and the State Employment Security Laws is a co-operative legislative effort
between the State and national government for carrying
out a public purpose common to both. This principle of
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co-operation is seriously endangered, however, when the
Social Security Board insists upon requirements involving
the risk of non-conformity and consequent loss of administrative grants when such requirements are not essential and
fundamental to the payment of benefits when due, or related
to a proper expenditure of grants for administrative purposes.
Frequently these diverse requirements as to conformity
raise fundamental issues of state sovereignty that cannot
be disregarded.
States’

Sovereignty Jeopardized.

Munro in “The Government of the United States’
follows:

(1919 edition) states as

.

The Place of the States in the Nation under Judicial Decisions
There are two sorts of republics, national and federal. A national republic is one in which the smaller communities are merely administrative
subdivisions of the whole, and possess only such powers as are delegated
to them. France, for example, is a national republic. A federal republic,
on the other hand, is an aggregation of states, commonwealths, or other
divisions, each of which possesses its own inherent powers. The United
States is a republic made up of smaller republics, a federal republic, an
indissoluble league of republican states. And a republic, as Madison
defined it, “is a government which derives all its powers directly or indirectly from the great body of the people.” The states of the Union are
not, like the departments of the French republic, mere administrative divisions created for the more efficient carrying on of government. The
American state has its own assured powers; within its own sphere it is
supreme; and within broad limits it determines its own frame of government. Its powers are inherent, not delegated. It possesses these powers
ab initio and does not receive them by grant from the federal constitution or from any other overhead source. There were states before there
was a national constitution and they possessed the attributes of sovereignty.

Munro further state;
Sovereignty is by nature indivisible; for there obviously cannot be
wills, each supreme, in the same body politic, on the other hand the
sovereign will may find expression through various channels, legislative
and executive, and in federal states it may find expression through both
central and local authorities. In the United States this is the case. There
is a division of governmental powers between the nation and the several
states, but no partition of sovereignty, no division of the supreme will.
two

f

There is nothing contained in judicial decisions contrary
to the ancient doctrine pronounced in Texas v. White
(7 Wall, 700, 725): “The preservation of the States and
maintenance of their governments are as much within
the design and care of the Constitution as the preservation
of the Union and maintenance of national government.”
Of particular significance, also, is the decision rendered
in the case of Carmichael v. Southern Coal Company, in
which it is held that “The deposit by the State of its Compensation Fund in the Unemployment Trust Fund involves
no more of a surrender of sovereignty than does the choice
of any other depository for state funds. The power to
contract and the power to select appropriate agencies
and instrumentalities for the execution of state policy are
attributes of state sovereignty. They are not lost by their
,
exercise.”
States

I
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reduced to

“Ministerial Agents”
Government.

for

Federal

Instead of the Social Security Board acting as a partner
of the States, the methods used by the Board in its relationship with the State Employment Security Agencies has,
in effect, reduced the State to that of a ministerial agent to
carry out delegated administrative functions of the national
government. The issues of non-conformity which have
arisen from time to time, with their attendant threatened
denials of administrative grants, have placed the States in
a precarious position by retarding the efforts of the states’
agents in carrying out their responsibilities under a state
law. In all issues the Board has taken a dictatorial attitude
and seemingly has regarded the relationship as one of
“master and servant,” the Board serving in the capacity
of the “master.” It is felt that in our Federal Republic
form of government it was intended that the agencies of
the Federal government would act in a protective capacity
to the States, rather than a vindictive one.
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Board

Sought.

There is no legal remedy in the present Social Security
Act for appeal from an administrative decision of the Social
Security Board. Irrespective of the merits of the State’s
case, the State at present is forced to accept the decision
of the Social Security Board under penalty of losing its
administrative funds. It is felt that consideration should
be given to a revision of the Social Security Act which will
remedy this situation and thereby prevent further opportunity of infringement on the sovereignty of the States.
The United States Code prescribes methods of appeal
and review as to the Internal Revenue Commission, Boards
of Tax Appeals and of Commerce, Secretaries of Commerce
and of Agriculture, and other Federal Agencies and writs of
certiorari to the courts from inferior tribunals, but no similar
appeal from the decisions of the Social Security Board is
provided, where, it may be observed, the rights of sovereign
States are involved.

Not only has the Director been compelled to submit to
certain administrative procedures prescribed by the Social
Security Board under threat of loss of administrative grants,
but the Legislature has, under compulsion, been required
to enact legislation not of its own free choosing, and the
Governor of the Commonwealth, under similar compulsion,
has been required to approve same, all under an exercise of
power by the Social Security Board under provisions of
Title 111 of the Social Security Act.
Thus we have arrived at a point, in what was intended to
be a co-operative- arrangement on a partnership basis, where

the succinct expression of Justice Sutherland, in his dissenting opinion in the case of Steward Machine Company v.
Davis, may be appropriate;
The Federal government, therefore, in the person of its agent, the Board,
sits not only as a perpetual overseer, interpreter and censor of state legislation on the subject, but, as Lord paramount, to determine whether the
as though the State were a
State is faithfully executing its own law
dependency under pupilage and not to be trusted.
-
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Because the States receive administrative expenses from
the Federal government under this co-operative arrangement, and because of the stimulation by the Federal government, it should not be assumed that the States are without
initiative. The'question is also raised as to whether this
Federal supervision should be given under rules and regulations established by a Federal Administrative Agency.
The Social Security Act includes no specific authority for the
issuance of Federal regulations or standards covering the functions with which the State is charged.
These are relationships affecting proper administration
which can and should be better defined by future congressional action, so that a more effective and harmonious
Federal-State relationship shall obtain in accordance with
the original intent of Congress.
Examples of

Federal Encroachment on States’

Rights.

There have been numerous examples of the dictation and
encroachment upon the rights of self-government of the
Commonwealth of Massachusetts in the demands made
upon the Massachusetts Division of Employment Security
by the Federal Social Security Board, some of which are
summarized below:

Substitution of Federal Standards and Procedures for State
Procedures.

*

Standards and Procedures for the Administration of Benefits for Partial Unemployment. Benefits for partial unemployment in Massachusetts became operative October 1,
1940. Prior to this date it was necessary for the Director
to institute a study within the Division of Employment
Security so as to have in readiness an administrative procedure for the payment of these benefits. This was done
and the Director, in exercising his judgment and discretion,
approved such procedure. In February of 1941 the Social
Security Beard issued a new memorandum setting forth
its Minimum Standards for the administration of partial
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unemployment benefits, and an analysis of this memorandum and comparison with the procedures developed by the
staff of the Division of Employment Security indicated that
Massachusetts’ procedures as to partial benefits resulted
in more prompt payment of benefits, minimized reporting
burden on employers, and that they were based upon controls which were more effective in detecting fraud and error
than the procedures prescribed in the memorandum of the
Social Security Board.
Insistence on the part of the Social Security Board resulted in the substitution of the Board’s administrative
detailed requirements for those which in the considered
judgment of the Director of the Massachusetts Division of
Employment Security constituted reasonable action taken
by him under the terms of the Massachusetts law (chapter
23, section 9J) and necessary and suitable to carry out the
provisions of chapter 151 A of the General Laws.

of Law
Interpretation of Former 16 (e) of Chapter
Interpretation

151 A, as amended
Interpretation placed by the Director of the
Division of Employment Security on a section of the law,
which has since been amended, having to do with the payment of benefits to those who also receive pensions, raised
a question of conformity under Title 111 of the Social Security Act. The issue here concerned the construction of
the section in relation to the time element or the duration
of benefit payments in cases where claimants for benefits
were also recipients of pensions from private industry.
Like many other problems arising in the administration
of the law, this subject matter was generally recognized as
one involving debatable issues, but also one that required
a definite decision thereon, and it was within the province
of the Director of the Division of Employment Security
to make the interpretation of the law. An opposite interpretation was held by the general counsel for the Social Security Board.
This raised a paramount issue, an issue as to whether
administrative funds were to be denied on a question of a

in 1939.
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considered interpretation of the law by its chief administrative officer.
After much debate on the question, the general counsel
for the Social Security Board agreed that

f

The reasoning set forth for the conclusion of the Agency indicates that
the statute is reasonably susceptible of more than one interpretation: accordingly, the application of the Agency’s interpretation does not require
further inquiries as to whether there is a substantial reduction of the
benefit payments thereby. The doubt which exists as to the correctness
of the Agency’s interpretation may properly be left to determination
through the established appeals procedures. (Italics added.)
Forced Legislation.

Treasury Unit.

I

The Board insisted that State legislation provide that
employees to be transferred from the Treasury Unit of the
Division, formerly under the State Treasurer, to the Director of the Division, should be those who “had passed”
a qualifying examination. This was in opposition to the bill
advocated by the Civil Service Committee, which recommended that these employees be brought under civil service classification following a qualifying examination “to
be given.”
It should be noted here, for clarification, that at the
insistence of the Social Security Board the employees of the
Treasury Unit had already taken a qualifying examination
before the legislation was submitted to validify their inclusion under the Civil Service Law, even though State officials
were aware such examination could not give them civil
service status.
When the matter came up for consideration on the floor
of the Senate, however, it was amended to provide for civil
service classification of those who “had already passed” a
civil service examination.
The question of policy as to whether the legislation should
apply only to those who had passed the prior examination
or should include those who would pass an examination to
be held later was deemed by most legislators to be distinctly a matter within the jurisdiction of the legislative
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department of the Commonwealth, and not properly a subject matter of dictation by the Social Security Board. The
Legislature was in the harsh dilemma of either enacting
legislation in the manner as directed by the Federal Agency,
or losing state grants as to the administration of the Employment Security Law under Title 111. The insistence of a
Federal administrative agency that the legislative department of this Commonwealth should enact legislation in the
detailed manner as prescribed by the Federal Agency, and
not enact such legislation as the Legislature, in its wisdom
and experience considered proper, can hardly come within
the term “co-operation,” and was perilously close to abdication of legislative powers constitutionally granted the
General Court and forced upon the legislative body by a
Federal administrative order of “do this
or else.”
Assistant Directors.

Insistence on the part of the Social Security Board that
failure on the part of the Massachusetts Division of Employment Security to have legislation enacted placing the
assistant directors of the Division of Employment Security
under the Civil Service Law of the State would mean a continuing deviation from the personnel standards promulgated
by the Social Security Board pursuant to section 303 (a)
(1) of the Social Security Act, resulted in the submission
of suggested legislation to meet the Board’s “standards.”
While the matter was pending in the Senate, objections
to the provisions as to “qualifying” examinations were
made to the Director of the Division of Employment Security by the Regional Representatives of the Social Security
Board, and after extended telephone conversations with the
Regional Representatives and Washington officials of the
Social Security Board, the objections to the provision as
to qualifying examination were withdrawn and legislation
enacted. At the time the examinations were to be given to
the assistant directors, however (June, 1942), a communication was received from the Social Security Board to the
effect that the Board was insistent upon an “open competitive” examination or a “promotional” examination.
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Under the terms of the state enactment, the only examination that can be given is that which is specifically
provided for by the provisions of chapter 709, sections 1
and 2 namely, a qualifying examination to “the deputies
or assistants who were appointed under section 91 of chapter 23 of the General Laws.” There is nothing contained
in said chapter 709 or in any other provision of law authorizing the Director of Civil Service to extend the examina-

f

tion to persons other than those as specified above.
This, irrespective of whether such extension would be an
act of good faith, was an attempt to prevent a cessation of
Federal grants at a time when the Legislature was not in
session.

1935 Law.
The law as originally enacted in 1935 contained the following provision as to appeals on claims
claims:
Appeals

on Claims

under

Section 36. The commission may remove or transfer the proceeding!
claim pending before a local or branch employment office official or
appeal board; and, on its own motion, or upon an application for review,
if permitted under its rules, may, within ten days after the date of any
decision by such official or appeal board, affirm, reverse, change, modify
or set aside any such decision on the basis of the evidence previously submitted in such case, or upon the taking of additional testimony.
on any

I

When the law was considered for revision in 1937, it was
the contention of the Social Security Board that an impartial hearing or decision under section 36 could not be made
by a majority of the Commission. In other words, an impartial hearing could not be had or an impartial decision
could not be made by the two members who were appointed
because of past experience, and were classed as employer
and employee, respectively; nor could an impartial hearing or decision be arrived at by the chairman and one of the
other members; but that an impartial hearing could be
had by a minority consisting of the chairman alone or by
action of all three members of the Commission, subject to
a provision that the decision arrived at by the chairman
would become final when passed upon by the entire Commission.
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In view of continued and protracted insistence that unless the law (previously approved in February of 1936) was
amended a serious question of “conformity” was involved,
it was finally agreed by the former Commission to amend
the law in accordance with the mandate of the Social Security Board.
Fiscal Policies

and

Budgetary

Restrictions.

Local Employment Office Leases.
At the time of the federalization of the State Employment Service, the Social Security Board sought to have
the renewal of state employment offices on a Federal rather
than a state basis, and issued a declaration of policy along
these lines. This the States have strenuously objected to,
inasmuch as the facilities of the Employment Service were
made available only for the duration of the war, and it will
facilitate the return of these offices to the States if state
leases are continued. This became the subject of continuous negotiation with the Social Security Board until October of this year, when the Board changed its policy and
acceded to state leases, unless sufficient evidence justified
a change to Federal leases.
Salary Advancements.

The Social Security Board took action to provide that
funds for salary advancements to State Employment Security Agency personnel would be limited to 1 per cent of
the total budgetary allotment, which rate the Board arbitrarily fixed. The Massachusetts Division of Employment
Security refused to be bound by any such arbitrary percentage and so recorded itself with the Social Security
Board. The Board was advised to the effect that in Massachusetts salary advancements in the form of step-rate increases are made in accordance with state practice for all
departments of the Commonwealth, and are based upon
satisfactory performance of the individuals, without limitation as to cost. The Board later revised its policy, fixing
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the percentage at 2 per cent. The Massachusetts Division
of Employment Security again recorded itself as against
any fixed sum.
Purchase Restrictions.

f’

I

There have been many budgetary restrictions, too minute
to enumerate, but as a typical example of the economy
practiced by the Board was the request made by the Massachusetts Division of Employment Security to the Regional
Office of the Board for an additional state flag to be used
as an alternate with the present one outside the administrative headquarters of the Division of Employment Security
while it was being cleansed. The cost involved was $9.75.
This request was disapproved by the Regional Office of the
Social Security Board.
Following this refusal of a state request for $9.75, it was
learned that the Federal Agency had ordered, and would
assume the charge for, an American flag for all public
employment offices now operated by the United States
Employment Service, or a total of 35 flags. Yet one state
flag, at a cost of $9.75, was refused to the State Agency,
this same State, with forty-seven others, constituting the
backbone of the national government and represented
proudly by its star on the American flag.
A second request for the additional state flag made
by the Division, however, finally met with success, and
approval was granted for its purchase.
Illustrative of minutiae of detail to which the expenses
of state agencies are subjected to the control of the Social
Security Board are the following:
Some time ago, the Massachusetts Division of Employment Security estimated the cost of a certain book which
they wanted to purchase for the library of the Division
at $2. Requisition had to be sent in a formal, procedural
manner to the Regional Office of the Social Security Board
for approval. This was granted. When the book was
received in the Division, the bill accompanying it was for
$2.50. Permission to pay this additional 50-cent charge
had to be sought by the Division from the Regional Office
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of the Social Security Board. In other words, it was necessary for the Division to make a second requisition on the
Regional Office in the formal, procedural manner, to pay
out 50 cents.
A more recent request on the part of the Division for the
purchase of certain literature for the library of the Division
resulted in the disapproval by the Regional Office of the
Social Security Board of a certain volume considered by
the Division as essential. It was considered unessential,
however, by the Board’s representatives, on the ground
that the particular book “was not recommended for use
or technical study by the ‘Washington Specialists.’” The
opinion and judgment of the “Washington Specialists”
(Social Security Board technicians) was apparently considered superior to that of technicians and administrative
officials at the state level.
Travel Restrictions.

A recent example of the power of the “purse strings”
and the length to which the Social Security Board has gone
in overruling the judgment of the responsible administrative officer of the State Agency which is a part of the cooperative arrangement with the Social Security Board
may

be cited here.

A request was made for travel authority for three members of the administrative staff of the State Employment
Security Agency to visit another State Employment Security
Agency within a fifty-mile radius to study the operation
of a section of its law. This request developed as a result of
a study being made by the Advisory Council of the Division
on the subject in question, and it was at the request of the
Council that the Director of the Division delegated certain
staff members to accompany the Council to make a survey
of the technical features of the subject matter.
In view of drastic curtailment of budgetary allotments
to the States,
which allotments were arbitrarily set by
the Social Security Board,
the Council saw fit not to
request travel authority through Federal sources, although
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it would have been an entirely proper charge to Employment
Security administrative funds. The Council elected to
request funds through the Governor of the Commonwealth
to make this trip, which funds were granted. Request of
the Regional Office of the Social Security Board, however,
was made for the travel of administrative staff members.
On the day the staff members were to make the trip, the
Division was advised by the Regional Office of the Social
Security Board that the travel could not be approved.
Objection to this was made by the Administrative Office
of the Division, with the result that the Regional Representatives found it necessary to take the rffatter up with Washington officials of the Bureau of Employment Security. This
resulted in several long-distance calls to Washington, the
cost for which far exceeded the estimated cost of the travel
of the three individuals from the State Agency. At a time
when State Agencies were being asked to curtail all expenses,
including toll calls, by the Social Security Board, is it not
reasonable to expect similar economy on the part of the
Department seeking the curtailment of similar expenses?
Is it not reasonable, also, to assume that the State Administrative officer, in the delegation of duties to his staff
members, has exercised proper judgment in the delegation
of this duty, with full cognizance of his restricted budget
and the necessary economies to be made thereunder?
Federal Domination

extended to

“Minutle.”

In a relationship on a co-operative basis, each participant has an equal responsibility. Neither is "master” and

I

neither is “servant.” Typical of minuthe of detail followed,
in the general assumption of the superiority of the Federal
Agency in this “co-operative” arrangement, is the following admonition, as taken from a letter received from the
Regional Representative of the Social Security Board relative to a typographical error of the State Agency:
Bureau headquarters has also asked that your attention be invited

to an apparent typographical error in the Summary Certificate for May,
1942. In the statement relating to rules and regulations, the words
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“general interpretations” are used in the last half of the statement
instead of the words “rules and regulations.” This office is assured that
future documents of such a nature will be reviewed for such errors before
transmittal.

(Italics added.)

This practically says; “This typographical error is a serious one; please do not let it happen again or else we, your
‘masters,’ shall chide you for it.”
States’ Initiative Retarded.
Other issues considered by the Social Security Board to
be those involving “non-conformity,” but which, in reality,
are typical examples wherein the initiative of the States has
been seriously retarded, are cited below:
The Board has prohibited an interchange of ideas and
materials between the States, preferring to act as a clearing
house for such material for the States.
An instance has been called to the attention of the State
Employment Security Administrators by a fellow administrator wherein his State Agency had developed what they
considered a legal procedure for the taking of claims by
mail. When presented to the Social Security Board for
approval, it was rejected on the grounds of non-conformity.
Some time later a procedure for the taking of claims by mail
was suggested by the Social Security Board to all States
for adoption, the contents of which were practically identical to the procedure which was developed by the State
which previously had been told its procedure would result
in non-conformity.
This is just another illustration wherein the initiative of
the States is not only retarded but the States are forced to
accept as proper procedures only those prescribed by the
Social Security Board. In other words, a State is not only
retarded in applying its own ideas and procedures, but is
forced to await the prescription of procedures by the Social
Security Board in its attempt to standardize procedures for
all States.

The following is another instance of the Board’s requirements of conformance to its will, with its attendant threat
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of “do it or else by a certain date, under penalty of a denial
of administrative funds.” In the recodification of its Rules
and Procedural Orders by the Massachusetts Division of
Employment Security, pressure was brought to bear by
the Social Security Board to have the reorganization of this
regulatory material done in accordance with its prescription. Three and one half months were consumed in the
compilation of this material by the Massachusetts Division
of Employment Security, and five and one half months
were consumed by the Social Security Board in their attempt to get this material into conformity with their
thoughts and ideas.
Less Domination from Federal Government, More
Initiative from States.
The above are some of the steps taken by which Federal
power has grown. All this has occurred despite resistance,
opposition and objection on the part of the Division of
Employment Security, its Director and Advisory Council,
and the legislative body of the Commonwealth. It has not
happened by reason of judicial decision, as there has been
no procedural remedy for such decision on the issues involved.
It is felt that Democracy can be best served by a recognition of the contributions that can be made by state and
local governments. The very heart of Democracy is spelled
out in the first three words of the Constitution, “We, the
people.” This should be respected, and with less domination from the Federal government the States should be permitted to apply their own initiative in the improvement
of the state structures, to the end that they may become
stronger units within a Federal system of government.

I

Recommendation.
Legislation should be sought to have the Social Security
Act amended in such a manner that there will be no interference on the part of the Federal Social Security Board
with the States in the administration of State Employ-
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ment Security Laws. It is felt the Social Security Board
has assumed authority over the administration of state
laws not intended by Congress in the enactment of the
Social Security Act, and that this situation should be clarified by remedial Federal legislation.
X.

Other Relationships.

Co-operation within

Division

of

Employment

Security.

An excellent spirit of co-operation continues to prevail
between the Director and staff and the Advisory Council of
the Division of Employment Security. Numerous studies,
including research and statistical reports, prepared for
the Council by the staff of the Division, have been invaluable in appraising the subjects under consideration. There
has been at all times a free and helpful exchange of views
between the Director and Advisory Council on policy matters of any importance.
Conferences

with Representative Group

Conferences with groups representative of employers, employees and the public have been held from time to time,
and much benefit has been derived from such an interchange
of ideas and viewpoints.
XI.

Organization and Composition of Advisory Council
Appointment.

On February 17, 1939, the State Advisory Council of the
Division of Employment Security was appointed by His
Excellency, Governor Leverett Saltonstall, under the provisions of sub-section 9N (a) of chapter 23 of the General
Laws, as same appears in section 1 of chapter 20 of the
Acts of 1939.
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Membership.

The membership of the State Advisory Counc
ing of six members, is as follows;

n

il, consist

iepresi

Expirat
of Terr

Morris B. Lambie, Chairman 1 .
18 Hawthorne Street, Cambridge

Public

1943

Henry Cloutier .
95 Dale Street, Chicope

Public

194

Mary

224

M. Riley 2 .
M Street, South Bosi

Joseph J. Cabral

.

194;

Employees

65 Museum Street, Cambridge

Fred W. Steele 2
115 Hawthorn Street, New Bedford
....

Royal Parkinson
1 Chapin Court, Southbridge

Employers

»t
October 23, 1939, to fill unexpired term of Arthur G. Rotch
Appointed on December 18, 1940, to fill unexpired term of Daniel J. B<
Appointed on July 13, 1939, to Sll unexpired terra of Willard C

Appointed on

s

194.

