
SENATE .... No. 168

To accompany the petition of Julius Meltzer for legislation relative
to the foreclosure of mortgages of land. Legal Affairs.

In the Year One Thousand Nine Hundred and, Forty-Three,

An Act relative to the foreclosure of mortgages

OF LAND.

Be it enacted by the Senate and House oj Representatives
and by the authority of thein General Court assembled

same, as follows:

1 Chapter two hundred and forty-four of the Gen-
-2 eral Laws, as appearing in the Tercentenary Edi-
3 tion, is hereby amended by striking out section
4 fourteen and inserting in place thereof the four fol-
-5 lowing sections: — Section 1If. The mortgagee or per-
-6 son having his estate in the land mortgaged, or a
7 person authorized by the power of sale, or the at-
-8 torney duly authorized by a writing under seal, or
9 the legal guardian or conservator of such mortgagee

10 or person acting in the name of such mortgagee or
11 person, herein called the plaintiff, may, upon breach
12 of condition proceed as herein provided.
13 The plaintiff shall set forth in his pleadings a
14 statement of the amount due on the mortgage and
15 a petition to be allowed to foreclose under the power
16 of sale. If the court finds that there is an existing
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breach of the terms of the mortgage, it shall deter-
mine the amount due the plaintiff, but not including
any amount in anticipation of the full amount of
principal becoming due by reason of such breach,
and shall enter an order that if the defendant, within
six months after the order pays to the plaintiff such
amount with interest and costs, the action shall be
dismissed, otherwise the plaintiff shall have the right
to apply for judgment for sale as provided for in the
power.
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Prior to the entry of such judgment the court shall

cause the property to be appraised as provided in
section fourteen A. Alien the certificate provided for
in section fourteen B has been filed in court and
made a part of the record, judgment for sale shall be
entered. No such sale shall be valid unless the mort-
gagee, or person acting in his behalf, conducts the
same in a manner tending to produce the highest
sale price reasonably possible under the prevailing
circumstances. No sale under such power shall be
effectual to foreclose a mortgage, unless, previous to
such sale, notice thereof has been published once in
each of three successive weeks, the first publication
to be not less than twenty-one days before the day
of sale, in a newspaper, if any, published in the town
where the land lies. If no newspaper is published in
such town, notice may be published in a newspaper
published in the county where the land lies, and this
provision shall be implied in every power of sale
mortgage in which it is not expressly set forth. A
newspaper which by its title page purports to be
printed or published in such town, city or county,
and having a circulation therein, shall be sufficient
for the purpose.
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The following form of foreclosure notice may be
used and may be altered as circumstances require;
but nothing herein shall be construed to prevent the
use of other forms.

(Form.)

Mortgagee’s Sale of Real Estate.
By virtue and in execution of the Power of Sale contained in a

certain mortgage given by to
dated and recorded with.

Deeds, Book , page , of which mortgage
the undersigned is the present holder,

(If by assignment, or in any fiduciary capacity, give reference.)

for breach of the conditions of said mortgage and for the pur-
pose of foreclosing the same will be sold at Public Auction at

o’clock, m. on the day
of A.D. 19
(place) all and singular the premises described
in said mortgage,

(In case of partial releases, state exceptions.)
To wit: “(Description exactly as in the mortgage, including

all references to title, restrictions, encumbrances, etc., as made
in the mortgage.) ”

Terms of sale: (State here the amount, if any, to be paid in
cash by the purchaser at the time and place of the sale, and the
time or times for payment of the balance or the whole as the
case may be.)

Other terms to be announced at the sale,
(Signed)

Present holder of said mortgage
19

In addition to the above form, the notice shall set
forth that the sale is also made under a judgment of
a court, giving the name of the court, the docket
number of the case, the names of the parties, and
the date of the judgment.
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A notice of sale in the above form, published in
accordance with the power of the mortgage and with
this chapter, together with such other or further no-
tice, if any, as is required by the mortgage, shall be
a sufficient notice of the sale; and the premises shall
be deemed to have been sold, and the deed there-
under shall convey the premises, subject to and with
the benefit of all restrictions, easements, improve-
ments, outstanding tax titles, municipal or other
public taxes, assessments, liens or claims in the na-
ture of liens, and existing encumbrances of record
created prior to the mortgage, whether or not ref-
erence to such restrictions, easements, improvements,
liens or encumbrances is made in the deed; but no
purchaser at the sale shall be bound to complete the
purchase if there are encumbrances, other than those
named in the mortgage and included in the notice
of sale, which are not stated at the sale and included
in the auctioneer’s contract with the purchaser.
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Section 14.A. The land to be sold as provided in
section fourteen shall be appraised by three disin-
terested persons, to be appointed, one by the mort-
gagee, one by the mortgagor or by his agent or at-
torney, and one by the court. If the mortgagor
is absent from or does not reside in the common-
wealth and has no agent in authority within the
commonwealth or if he neglects within a reasonable
time to appoint an appraiser, the court shall appoint
one for him.
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Section The appraisers shall be sworn, be-
fore a justice of the peace, faithfully and impartially
to appraise the land shown to them, shall view the
same and shall make such examination of it as may
be necessary to form a just estimate of its value.
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A certificate of their appraisal signed by them shall
be filed in court.
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Section The appraisal made and filed in
accordance with section fourteen B shall be the
minimum price for which the property may be sold
and no deficiency judgment shall be entered against
any mortgagor for a sum in excess of the difference
between said sale price and the amount due on the
mortgage plus interest and costs.
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