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Resolve providing for an Investigation by an Unpaid Special
Commission of Certain Claims against the Commonwealth
by Certain Persons and Corporations for Work performed

and Materials furnished by Them
Resolved, That an unpaid special commission, to consist of one

member of the senate to be designated by the president thereof, three
members of the house of representatives to be designated by the
speaker thereof and one person to be appointed by the governor, is
hereby established for the purpose of investigating the subject matter
of current senate document numbered four hundred and fifteen and
of current house documents numbered six hundred and seventeen,
eight hundred and eighty-five, eight hundred and eighty-six, eight
hundred and eighty-seven, eight hundred and eighty-eight and fifteen
hundred and eight, relating to certain claims against the common-
wealth by certain persons and corporations for work performed and
materials furnished by them. Said commission may expend for cleri-
cal and other services and expenses, such sums, not exceeding, in the
aggregate, one thousand dollars, as may hereafter be appropriated
therefor. Said commission shall report to the general court the re-
sults of its investigation, and its recommendations, if any, together
with drafts of legislation necessary to carry its recommendations into

effect, by filing the same with the clerk of the house of representatives
on or before the first Wednesday of December in the current yeai.

Approved Jidy

Oc (Commontocaltf) of Massachusetts

RESOLVE CREATING THE COMMISSION.

Chapter 60,



REPORT OF THE SPECIAL COMMISSION TO
INVESTIGATE CERTAIN CLAIMS AGAINST
THE COMMONWEALTH.

By the terms of the resolve, there is referred to this
Special Commission the duty of investigating and re-
porting on the merits of seven resolves seeking payments
of sums which the Commonwealth has no legal obligation
to pay.

Six of the claims arise from work done for, and materials
furnished to, state departments following the hurricane
and floods of 1938 (hereinafter called hurricane contracts).
The remaining claim is for extra expense alleged to have
been incurred in construction at Tewksbury by the Allan
A. Gillis Construction Company.

All of the claims have been adjudicated by our courts.
Recovery in part was allowed to some of the claimants,
and that part has been paid by the Commonwealth.
By these resolves, the claimants seek payment of the
portions denied them by the courts.

Your Commission has heard all of the claimants or
their attorneys, and received from them what evidence
they desired to submit in support of their claims. Records
of previous investigations by the Department of the
Attorney General and decisions of the courts have been
studied, and opponents to allowance of the claims have
been heard.

Cbe Commontoealt!) of Massachusetts

Introduction.

Hurricane Contracts.

The hurricane occurred on September 21, 1938, pre-
ceded and accompanied by heavy rains in some sections
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of the Commonwealth. The general appropriation act
of 1938 (c. 356, § 3) prohibited incurrence of liabilities
in excess of appropriations except in case of emergency,
and then only upon prior written approval of the Governor
and Council. On September 24, 1938, the Governor and
Council officially" declared an to exist and
gave written approval to various departments to incur
liabilities in excess of their appropriations. The hurricane
contracts were executed under this authority, prior to the
convening of the Legislature in special session to provide
money for payment thereof.

The General Court met October 26 to 29, inclusive, and
appropriated large sums, authorizing a bond issue of
83,432,415. By- the terms of the appropriation (c. 507,
Part I, § 1) expenditures by the departments of these
sums were limited to “the repair, reconstruction and
replacement of buildings and other property, including
the removal of fallen trees . . . made necessary by the
recent hurricane and floods. .

.
.”

The amounts appropriated, as related to the claims
now before us, in each instance equaled the totals of the
contracts already executed by the departments under

of the Governor and Council.
The claimants therefore argue that the Ways and Means

Committee had the contracts before it and ratified them
in toto when it recommended the specific amounts con-
tained therein, and that the Legislature, in adopting the
committee’s recommendation, likewise ratified the con-
tracts. 1 On December 5, 1938, however, the House
chairman of the Ways and Means Committee testified
under oath before the Attorney General that the com-
mittee made its recommendation based upon a written
list of sums read to it by the Commissioner of Education
and his statement that contracts in those sums had been
required for hurricane repair, reconstruction and replace-
ment.

1 The court, in some cases, made a finding that the contracts were before the Ways and
Means Committee. See O’Donnell v. Commonwealth, Superior Court (Suffolk), No. 349,040,
and John J. Power v. Commonwealth, Ibid., No. 346,456.
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Department of Education.
After the hurricane, the then Governor called in James

G. Reardon, Commissioner of Education, and told him
that Edward T. P. Graham, architect, was to be retained
by Reardon and given full charge of rehabilitation of
property and buildings under control of the Department.

Reardon was lawful head of the Department and respon-
sible for executive supervision and management. All
he did, after receiving this order from the Governor with
regard to hurricane work, however, was to enter into a
contract whereby Graham was to receive a fee of 6 per
cent of all amounts expended, and thereafter to sign
contracts with bidders prepared by Graham.

George H. Varney has been business agent of the De-
partment since 1919. After the hurricane he made an
immediate survey of all department property and re-
ported to the Commissioner his tentative estimate of
vital storm repairs as $16,400. Varney authorized those
repairs, and t hey were made before the work was under-
taken by the contractors engaged by Graham. After
the retention of Graham, Reardon ordered Varney to
have nothing further to do with hurricane rehabilitation.
Graham neither sought nor heeded Varney’s advice.

By October 26, 1938, Graham had prepared and
Reardon had executed contracts in the total sum of
-1410,232.

All claimants before this Commission contend that in
the execution of the contracts, and in doing the work
specified therein, in whole or in part, they were ignorant
of the fact that there was authority and appropriation
solely for repair and replacement necessitated by the
hurricane and flood. In support of their contention, they
pointed out that all of the contracts were executed and
work begun prior to the appropriation and its clause of
limitation.

Inspection of bids submitted prior to signing the con-
tracts shows their own proposals for “repairs due to
storm damage,” or, as O’Donnell stated, “repairs and



HOUSE No. 1050. [Jan.10

restoration . . . caused by the storm damage;” and a;
John J. Power of Worcester said, “I estimate for repairing
the damage to buildings caused by the hurricane of
September 21, 1938, ...”

Claim of William, P. Herlihy.
Senate Resolve 415 of 1945.

iking $18,457.56 for work and materials at Fitchburg State Teacher:
College,

The contract was dated October 20, 1938, in the sum
of 837,415 for "landscape work in connection with repair
due to storm damage.” Herlihy had gone over the
premises and determined what should be done before
signing the contract. He began work about October
22, and continued thereafter until January, when he
ceased because payments called for in the contract were
withheld by the Commonwealth.

He brought suit for 826,163.02, as representing the
value of what he had completed. The court allowed
him nothing under the contract, but in quantum meruit
awarded him 87,695.26 for work and materials attributable
to hurricane and flood damage.

Refusing to award him the balance of his claim, the
court none the less stated it represented the fair value
of work and materials furnished by him and by which
the Commonwealth benefited, but was not caused by the
hurricane or flood. It is this balance of 818,457.76 which
Herlihy seeks to have paid to him.

Fhe city of Fitchburg suffered heavy flood and hurricane
mage

While the court did not break down or indicate what
items were allowed and those disallowed, the principal

ate was over construction and fencing of an athletic
It had existed as a rough, open field, partially

red. It was used by students as an athletic field.
Fhe Legislature had refused funds to grade and surface
he field. By reason of the heavy rains, it wras badly

washed and gullied.
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In accordance with the terms of his contract, Herlihy
installed a drainage system, graded and surfaced the field,
erected a concrete retaining wall and concrete steps, laid
field stone slope paving, filled with loam and plantings
of shrubs and plants, and erected a tall cyclone fence
around three sides of the field.

There is no question as to the quality or value of
Herlihy’s work, but rather that it constituted more than
restoration of the field as a result of hurricane and flood
damage.

Claim of John J. Power.
House Resolve 885 of 1945.

(Seeking $12,017.50 for work and materials at Worcester State Teachers'
College.)

After examining the buildings and deciding what work
was to be done, Power executed a contract dated October
15, 1938, in the sum of $61,635, of which $46,000 was to
be expended at the old school. He commenced work on
or about October 21. He ceased work on or about Decem-
ber 15, except that on December 31 and January 1, 1939,
he completed work begun in the interior of the new library,
so that it might be used for school purposes. He now
claims to have completed 75 per cent of the work called
for in the contract.

On December 31, 1938, in his written request for
partial payment by the Commonwealth, Power repre-
sented that the value of the work completed was $53,798,
and the value of the balance of the work undone was
17,837. On those figures he represented that he had com-
pleted 87 per cent of the work. The court found the fair
value of all the work and materials furnished by Power
to be $31,130.80.

The court has awarded Power $19,113.30, and he has
been paid that sum. The court refused to award, but
found the fair value of other work and materials furnished
to the benefit of the Commonwealth to be $12,017.50.
This amount was not caused by flood or hurricane.
Power seeks to collect it from the Legislature.

The old school, for which $46,000 was allotted, had
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been for six years abandoned and unused, excepting five
rooms in a dormitory occupied by a janitor and a house
occupied by the president . The Department was seeking
to dispose of all of the property, as the president was soon
to retire, his successor would live elsewhere, and none of
it was required for school purposes.

Powers did lavish work on the abandoned school build-
ing and gymnasium, and completely reshingled roofs,
rebuilt chimneys, and redecorated inside and out the
unused dormitory and the president’s house, reconstructed
and refenced the abandoned tennis court, and erected a
gate which served no purpose.

The president of the college protested in writing to the
Department against the work and expenditures. His
letters were merely filed.

At the new school there had been leakage prior to the
hurricane rains, due to defective cornices and improper
bonding. The hurricane blew off a skylight, displaced a
large cornice and caused added leakage. Graham and
Powers allotted about $15,000 for repairs, much of which,
however it might improve the building, was not attribut-
able to hurricane or flood damage.

Claim of Tree-Land, Inc. (Lowell).
House Resolve 886 of 1945,

iking $2,317 for work and materials at Lowell State Teachers College,

The contract, in the amount of $7,489, was dated
October 20, 1938, and relates solely to rehabilitation of
the grounds.

Immediately after the hurricane, Mr. Varney, business
agent of the Department, authorized the president of the
college to engage a local nurseryman to straighten, guj

and brace some of the trees which had fallen. This had
been done at a cost of $460.

Tree-Land’s contract called for removal of about So

trees or stumps, the tearing out of 250 shrubs and sub
stitution therefor, the pruning and painting of about 104

trees, the bracing and guying of about 28 trees, the plant-
ing of 10 maples, 5 spruce, 25 mountain laurel, 25 aza ea
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and 25 rhododendrons. The specifications were not
followed as to number, kind or size. Grading and seeding
was to be done, and a wall and fence repaired.

Work under the contract was not completed. As a
result of suit, the court denied recovery under the contract.
In quantum meruit there was an award of $3,378 attribut-
able to hurricane damage, and a finding that additional
work and materials furnished had a fair value of $2,317.
This latter sum is sought by the resolve.

Other facts, common to both contracts, are set forth
in the following section dealing with Salem.

Claim of Tree-Land, Inc. (Salem).
House Resolve 887 of 1945,

(Seeking 810.753.95 for work and materials at Salem State Teachers’ College.)

October 20, 1938, in theThe contract was dated
amount of $26,635.

One Gillis, assistant to the
under oath 1 that the only
should be done to restore the

architect Graham, testified
idvice received as to what
grounds at Salem was from

one McLay, an official of Tree-Land, Inc., and that, in
making up the specifications for the work, it was that
advice which was relied upon.

The contract called for the tearing out and replacement
by substitution of most of the shrubs and plants about
the buildings; it also called for regrading of large areas,
laying of new drains, construction of curbings, concrete
walls and steps, the construction of a new bituminous
concrete and crushed stone driveway, and other installa-
tions not necessitated by flood or hurricane and some
not previously in existence.

The work was not completed. After bringing suit, the
court awarded $7,662, which has been paid. The amount
of 110,753.95, sought in this resolve, was found to be the
fair value of work and materials furnished which were
not necessitated by flood or hurricane.

1 Hearing before Attorney General, December 5, 1938, transcript, page 104. At a later
hearing on the Lowell contract, it was denied that McLay was responsible for those specifi-
cations, but it is significant that no plans wore furnished for the work at Lowell, only a list,■urnished for the work at Lowell, only a list,
and Tree-Land, Inc., decided where and what plantings were to be made and other work
tobe done.
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In its application for payment from the Commonwealth
under its contract, this petitioner represented the value
of the work completed to be 122,523.08, which is $4,107.13
more than the value of all work as found by the court.

Claim of William M. O’Donnell
House Resolve 1508 of 1945.

neking $4,816 for work and materials at Westfield State Teachers’ College.)

The contract was dated October 15, 1938, in the amount
of $11,215.

All work was completed prior to January 1, 1939.
This was the only hurricane contract of the Depart-

ment of Education under which the contractor completed
his work. No question exists as to the quality or quantity
of work performed.

Upon suit, the court awarded nothing under the con-
tract, but awarded O’Donnell in quantum meruit the sum
of $6,399. This has been paid. The court found the
fair value of the balance of work and materials to be
$4,816, not attributable to flood or hurricane.

Within a few days after the hurricane, the president
of the college wrote to the business agent of the Depart-
ment that the cost of repairing hurricane damage would
be the removal of two large stumps and other debris
at about $l5O, and replacement of a fence around tennis
courts at about $7OO.

In addition to this, shutters were blown from the
president’s house, putty was washed from windows, and
the roof, gutters and clapboards were damaged. There
was interior leakage in the house.

It is admitted by all parties that this house was in

grave disrepair prior to the hurricane. But, by the terms
of the contract, it was entirely rebuilt and renovated,
both inside and out, including the laying of new 1 floors.

Other items contested by the Commonwealth was the
surfacing of areas with gravel and asphalt and exterioi
work on another building
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Holyoke Armory.

Claim of Henry Baker Compan
House Resolve 617 of 1945

Seeking 510.175 for work and materials at Holyoke Armory

A contract dated October 24, 1938, was executed
between the Henry Baker Company and the State
Quartermaster in the total sum of 18,500 for “alterations
and repairs caused by the hurricane ” to Holyoke Armory.

Work was commenced shortly after October 28, 1938
(the date when the Legislature made the appropriation
hereinbefore quoted). At some time thereafter Baker
learned that the contract would be questioned. He was
advised by his attorney that unless he fulfilled the con-
tract he could not collect for any part thereof. He then
completed all of the work called for.

Following the hurricane, the Governor and Council
authorized the “Department of the Adjutant General”
to incur liabilities in excess of appropriations.

In the care and maintenance of armories, the State
Quartermaster is not subordinate to the Adjutant General
nor a part of the latter’s establishment. 1

On October 28, 1938, in special session, the Legislature
appropriated a sum for —-

Service Milit
Item 131 a Adjutant General, including expenses of Massachu-

setts National (

There was no appropriation to the service of the State
Quartermaster, as there had been during ten prior years.
The Supreme Judicial Cou
priation made to the Ad jut
by the State Quartermaster

t 1 has held that the appro-
nt General could not be used

Because of this decision,
monwealth Baker contend
when the Quartermaster
amount remaining in the

in his suit against the Com-
■d that, though at the time
executed this contract the
regular appropriation was

Commonwealth, 306 M
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insufficient, there had been the sum of $10,539.23 creditedto the Quartermaster by the State Comptroller as receivedfrom another state department for use of armories. Theaddition of this sum to the unexpended appropriation
made a total sufficient to cover the contract. Upon
appeal, the Supreme Judicial Court denied this conten-tion, one ground being that “One State department
cannot transfer a part of the funds appropriated to it toanother department ’ ’ in derogation of the power of theGeneral Court to allot funds. 1

As in the case of the Department of Education, theWays and Means Committee included in the budget the
total of a list of contracts furnished by the Adjutant
General.

In January, 1939, experts for the Attorney General,the Massachusetts Federation of Taxpayers Associations,
and the Quartermaster, respectively, gave the following
opinions as to the value of the work completed up to that
time.

Value of Work Valueof All Work
due to completed, including

Hurricane Damage. Hurricane Damage.
Expert.

A $3OO 00
410 00
250 00

$1,700 00
1,632 50

2,950 00

B

All parties agree, however, that excavation for and
installation of a 4-inch concrete wall, about 6 feet below
the surface and 8 feet high, around three sides of the
building, to protect a new waterproofing membrane, had
not been installed at the time of these estimates.
i|On June 16, 1945, another expert has reported to the
Attorney General that all of the work, including the
concrete wall, was done according to the contract, that
the contract price is a reasonable charge, and that all of
the work done was caused by reason of the hurricane and
flood.

Baker v. Commonwealth, 312 Mass. 490.
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In addition to the fact that there was no appropriation
to pay Baker, no court has adjudicated the fan- value of
the work attributable to flood and hurricane, and the
fair value of the remainder of the work done.

In 1941 House Bill No. 2775 was enacted, authorizing
the payment of 1250 to Baker, based upon the opinion
of expert C above. This contains nothing for the concrete
wall. Baker has refused to accept it.

The figure in the resolve is stated to be in error. The
amount sought is the full amount of the contract, $8,500.

State Infirmary

Claim of Allan A. Gillis, Assignee
iking 575.273.27 (or $50,000) for work and materials at Tewksbury

This claim is for alleged extra materials, alteration,
and work furnished by the Allan A. Gillis Construction
Company, under a contract dated December 1, 1931, to
construct at the State Infirmary at Tewksbury a house,
employees’ quarters, and dormitory for the total price of
$108,900. The Legislature had appropriated amounts to
cover construction, architect’s fees and furnishings. The
appropriations, the amount of the contract and the
amounts which were expended are here set forth;

j Unex-
Appro- Gillis Paid 4”**' Furnish-

priation. Contract. Gillis. ings. InfA
'

ppro_

1 priation.

House . $12,000 00 $8,900 00 $9,360 65 $595 27 $1,395 19 $125 26
Employees' quarters 75,000 00 60,000 00 59,197 00 3,691 03 3,895 37 6,960 96
Dormitory . . 70,000 00 40,000 00 44,746 52 2,827 63 5,557 84 13,575 51

Advertising . . - - 187 35
Totals . , $157,000 00 $108,900 00 $113,304 17 $7,301 28 $10,848 40 $20,660 73

The contractor corporation was wholly owned by the
present petitioner. After insolvency it was dissolved in
1936 and thereafter the contract was assigned to Gillis as
an individual. This assignment is not valid against the
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Commonwealth by the terms of the contract and decision
of the court.

It is to be noted that the entire appropriation did not
equal the total already paid to Gillis and what he now
seeks.

Plans of the architect, as originally drawn, provided for
one building to be larger than the trustees thought could
be built within the appropriation. The plans were then
scaled down, but created certain difficulties and delays
in construction. Needed changes, as well as those desired
by the trustees, could, by the terms of the contract, be
authorized only by the architect.

Gillis claims he was unable to obtain many of these
authorizations without undue delay, and that the changes
ordered by the trustees or their representatives caused
extra expense.

In the spring of 1932 Gillis persuaded the trustees to
appoint a building committee, on which only one trustee
served, and apparently thereafter changes were author-
ized by that committee. The institution’s maintenance
engineer was also appointed “clerk of the work,” to watch
the construction in behalf of the trustees. He has denied
that Gillis did certain work for which he claims extra
compensation.

The architect claims he was at all times accessible; that
he approved all necessary changes brought to his atten-
tion; that when he approved the requests for payments
by the Commonwealth to the Gillis Company those pay-
ments included all extra work of which he had knowledge;
and that Gillis said nothing to him of any claim for addi-
tional work, although requests for payment were required
to be approved by the architect.

The work was completed in 1932. In 1933 the Gillis
Company sent an unitemized bill to the trustees for
extras in the amount of $29,104.46. The trustees, oi a

majority of them, refused to allow the bill. Gillis now

claims that the bill was only part of the amount due the
company at that time.

In 1936 he presented an unitemized bill for extias in
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the amount of $75,273.27 to the then trustees, only one
of whom had been serving when the contract was let or
the work done. These trustees approved payment of the
full amount, but payment was not made.

Gillis brought suit. The findings of the Superior Court
justice, dated May 29, 1945, are against Gillis on all
grounds. But the court believed that, if Gillis were
legally entitled to recover anything, the fair value of
extra work and materials furnished is $42,000 plus interest
of $B,OOO a total of $50,000.

The court’s report does not make it discernible how
he arrived at this amount. The court found that esti-
mates on which Gillis had based his bid for the contract
were in some instances much below what he had to expend
to do the work, including extras. In fact, the court said:

The books, so far as they went, showed only the actual expenditures
made by the company in the course of the work. There was no way
by which the petitioner’s auditor or the Commonwealth’s accountant
could determine from the books what payments made were for work
called for by the contract and what payments made were for work in ad-
dition to that called for by the contract.

It appears that the last payment made by the Common-
wealth on the contract ($8,537.53) was, by order of court,
divided among unpaid subcontractors, and that a surety
company paid the additional sum of $3,146.29. These
were only those subcontractors who had filed sworn
claims seasonably, and whose claims had been allowed
in the insolvency proceeding.

This Commission is informed by Gillis' attorneys that
the claims of unpaid subcontractors total about $30,000.
None of them can now enforce his claim against Gillis
because the statute of limitations has run.

It may be that the amount which Gillis now seeks for
himself as a moral obligation of the Commonwealth is
approximately the amount which he has not paid his
subcontractors, plus intended profit. There is some indi-
cation that Gillis and his corporation received in full
all to which they were both legally and morally entitled,
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and that to give him more will benefit him, but will
render no aid to the subcontractors who did the work
and remain unpaid.

Conclusion.
We recommend against payments of all claims herein

considered.
The hurricane contracts of the Department of Educa-

tion were the culmination of a scramble by certain con-
tractors to obtain storm damage work. No bids were
publicly solicited. A comparatively small number of
contractors were invited by the architect, Graham, to
bid, either at his solicitation or theirs. The bids were
not publicly opened.

The Governor had ordered the lawful head of the De-
partment to abdicate his duties to Graham. The greater
the cost the greater the profit to Graham and the con-
tractors.

A tinge of fraud colors some of the contracts. It
permeates the two claims of Tree-Lands, Inc. In the
claims of Herlihy (Fitchburg) and O’Donnell (Westfield),
the men themselves impress all members of this Commis-
sion as upright men who have furnished full value of
their claims, but the fact remains that they seek to collect
for work which the Legislature had specifically refused to
authorize in previous years and did not authorize in 1938.

What has already been said applies to Baker’s claim
(Holyoke Armory). Presumably the sum authorized to
be paid to him is still available in the funds of the State
Treasurer.

It seems to us that contractors who seek to overreach
in profit from the Commonwealth should not be paid.
If there is moral obligation in their claims, there remains
the reciprocal moral obligation of contractors to protect
the Commonwealth. Public interest is paramount to
self-seeking profit. The prerogative of the Legislature to
designate the allotment of funds should not be abrogated
by subterfuge.

To allow payment of any of these claims will open the
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door to petitions of many other contractors who were
involved in the hurricane scandals, and will be an open
invitation to department heads and contractors to flout
the authority of the Legislature.

The claimants do not well plead ignorance of the fact
that they were limited in their work and cost to hurricane
and flood damage. We have the language used in their
bids.

Add to that the general publicity which followed.
Shortly before November 18, 1938, the Massachusetts
Federation of Taxpayers Associations protested in writing
to the State Comptroller against payments of any of the
hurricane contracts, and declared the intention to institute
injunctive process. This protest was featured in the
news columns of newspapers throughout the Common-
wealth. On November 18, 1938, the Attorney General
announced his intention of investigating hurricane con-
tracts. This was spread in the newspapers. On Decem-
ber 5, 1938, he began his hearings. They received wide-
spread publicity because of the sensational evidence of
waste adduced.

There is also the fundamental rule of law, long ago
enacted by this Legislature, that the Commonwealth
cannot be obligated for expenditures in excess of appro-
priation, or for which no appropriation exists, or beyond
the scope of an appropriation.

In the claim of Allan A. Gillis, assignee, the fact that
in the year following completion of the buildings the
trustees who had handled the contract refused to allow
his claim for $29,104.46, and that three years later, with
a new group of trustees in office, his claim had jumped
to the present figure of $75,273.27, is not without sig-
nificance.

RICHARD S. BOWERS.
BURT DEWAR.
THOMAS B. MATTHEWS
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I am of the opinion that all of these petitions should
be granted, and that the sums sought should be paid,
with two exceptions, hereinafter set forth.

Evidence adduced before this Commission and indi-
cated to have been placed before the courts does not
show that the contractors dealt other than at arm’s
length in bidding for and executing the contracts. They
bid upon specifications prepared by authority of the
lawful heads of our state departments. Those specifica-
tions described the work to be done and the materials
to be used. The department heads were charged with the
duty of determining what was attributable to storm
damage, not the bidding contractors.

Under the circumstances, the contractors were justified
in believing that the work to be done, as specified, arose
out of or in connection with the hurricane. Up to the
time that they were actually stopped in the performance
of their contracts, they were justified in proceeding on
that theory.

The claims of these hurricane contractors were based
on the original contracts which were entered into between
the Commonwealth and the various contractors. These
contracts, in their original form, were submitted to the
Legislature and the appropriations were passed by it in
the exact amounts of the contracts. Thus the contractors
reasonably relied upon their assumption that this General
Court had ratified their contracts.

There is no evidence that any limiting clause in the
appropriation wr as ever called to the attention of the
contractors, or that they knew about it, until they had
substantially performed their contracts, indebted them-
selves by thousands of dollars, and could not, and cannot
now, be indemnified save by payment of these moral
obligations, in the creation of which the Legislatuie
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ratified the acts of the Governor and Council and the
department heads.

All of these claims were reviewed by judges of the
Superior Court. They found in each case, except that
of Baker and of Gillis, that the amounts now sought were
the fair values of the services and materials furnished to
the Commonwealth, and hy which the Commonwealth
has benefited and profited, without payment therefor.
I feel that the findings of the judges, who had available
to them complete and expert testimony, which was not
available to us, should be adopted as the amounts due
to the claimants as moral obligations.

As to the claim of Allan A. Gillis, assignee, I am in-
clined to believe, after hearing the evidence submitted
by the contractor’s side and also the testimony of the
architect, whom I believe was most profound in his lack
of knowledge, that the amount originally asked for in
that case should be granted. That amount is .129,104.4(3,
and was sought by Gillis from the trustees in 1934 on
account of the changes and extra work ordered by the
trustees.

The chief dispute over this claim seems to have been
the technical requirement in the contract that only the
architect could authorize extra work or changes and
approve payments therefor. When the owner (in this
case the trustees) authorizes those changes and approves
payments, it seems unjust that the owner’s hireling, the
architect, shall have a superior power of veto.

None of the sum due Gillis should be paid to him, how-
ever, but rather to the subcontractors who were not paid
for their work. The attorneys for Gillis were asked by
this Special Commission to furnish the names of unpaid
contractors and the sums due them. This information
has not yet been furnished. Upon presentation of this
list, the above sum should be apportioned accordingly.

The amount stated in the resolve covering the Baker
claim is in error. He is entitled to and should receive the
amount of his contract, $8,500.

LOUIS F. O’KEEFI



HOUSE —No. 1050. [Jan. 1946.24

ft

I find, after hearing all the evidence presented to this
Commission pertaining to the said cases and regarding
their moral obligations of the said cases, that the majority
of this Commission is not willing to find on moral obliga-
tions.

I find, however, that several of these claims contain a
moral obligation on the part of the Commonwealth of
Massachusetts.

JOHN W. KING.
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