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31 St . Ja m e s  A venue, B o st o n , December 4. 1940. 

To the Honorable Senate and House of Representatives.

In compliance with the provisions of section 33 of 
chapter 30 of the General Laws, we respectfully present 
the following portion of the twenty-eighth annual report 
of the Board of Trustees of the Boston Elevated Railway 
Company for the year ending December 31, 1946, which 
contains recommendation for legislative action, accom
panied by draft of bill embodying the legislation recom
mended, which draft has been seasonably submitted to 
Counsel to the House of Representatives for advice and 
assistance as to the form thereof.

EDWARD E. WHITING, 
HENRY J. SMITH, 
ERNEST A. JOHNSON, 
WILLIAM P. JOY, 
PATRICK J. WELSH,

Board o f Trustees of the 
Boston Elevated Railway Company.
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RECOMMENDATION.

L eg islatio n  n eed ed  to e n a b l e  T ru ste e s  to  m eet  
R a il w a y  O blig atio n s  pen d in g  D e t e r m in a t io n  of 
L it ig a t io n .

For longer than five years deficits aggregating $3,652,- 
573.73 which we reported to the Treasurer and Receiver 
General of the Commonwealth for the year ended March 
31, 1941, and for the nine months ended December 31, 
1941, have remained unpaid. The payment of these defi
cits has been delayed due to the pendency of legal pro
ceedings, authorized by chapter 89 of the Resolves of 
1941, and seeking a determination of the validity of past 
accounting practices of the Trustees.

This resolve was adopted following a report of the 
Boston Finance Commission, and a subsequent message 
sent to the Legislature by His Excellency Leverett Salton- 
stall (House No. 2627 of 1941) in which, among other 
things, His Excellency made the following statement: 
“ Obviously, if these deficits incurred are not reimbursed 
to the Public Trustees within a reasonable time, then the 
Public Trustees are not going to have sufficient funds on 
hand to pay the wages of the employees and to maintain 
the transportation service which they are required to do.”

At that, time the public trustees, although denying the 
validity of the Boston Finance Commission’s allegations, 
expressed the desire that in the public interest all legal 
questions involving the accuracy of the determination of 
past deficits be speedily adjudicated to the end that the 
much publicized question of their accounting practices be 
settled once and for all. in spite of the Trustees’ efforts 
to that end, a speedy adjudication has not been possible.

Following the passage of the resolve, the Attorney Gen
eral filed an Information in Equity on January 26, 1942,
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seeking a judicial determination of the questions raised 
by the Boston Finance Commission’s report of 1941. To 
this Information the Trustees filed an answer, and the 
Railway Company, by authorization of its private board 
of directors, filed a demurrer. The case was argued on 
this demurrer in November, 1942. In June, 1944, the 
Superior Court rendered its decision. The Court then 
reported its decision to the Full Bench of the Supreme 
Judicial Court before which a hearing was held in De- 

"  cember, 1944, and the Supreme Court’s decision was 
handed down in June, 1946. This case, together with an 
accompanying petition brought by the Company to secure 
a judicial determination of the validity of the deficits in 
question and seeking to recover the same, are now sched
uled for hearing on the merits in April, 1947. A conserva
tive estimate of the time required to complete these cases 
is two years.

In spite of non-payment of these deficits, the railway 
company did not become short of funds between 1941 
and 1946 because riding on the railway increased sharply, 
due to war activity and consequent restrictions on the 
use of private automobiles. As a result the railway com
pany was enabled during the years 1942 and 1943 not only 
to meet its cost of service, but to restore its Reserve Fund 
of $1,000,000 and pay to the cities and towns served 
$1,529,805.92. for the then current and one half the pre
vious Governor Square Extension rentals and on account 
of past deficits. In 1944 and 1945, however, due to the 
ever-increasing cost of wages and materials, although no 
assessable deficit was incurred, it became necessary to use 
all but $99,094.65 of the Reserve Fund restored as a re
sult of the operations in 1942 and 1943. This amount 
was exhausted early in 1946, and an assessable deficit will 

> occur as a result of operations for this year.
Since the end of the war the need for replacement of 

buses and other equipment which could not be replaced 
during the war period, and of making repairs postponed 
during that period, became imperative. In addition, 
there were further substantial increases in wage costs and
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material costs. This caused a great drain on the cash 
reserves of the railway company. As a result, the cash 
position of the company is being seriously imperiled. 
This would not be the case if the cash represented by un
paid deficits were in the railway company’s treasury.

Under the terms of the Public Control Act, pending- 
payment of any deficits, the duty of the Trustees is to 
borrow such amounts of money as may be necessary to 
enable them to make all payments as they become due. 
Because of the pending litigation with respect to unpaid 
deficits, the Trustees might well encounter difficulty in 
borrowing the necessary money to meet these payments 
or be charged a high rate of interest which would further 
increase the cost of service.

Apart from the employees, with a pay roll of approxi
mately $23,000,000 annually, the Boston Metropolitan 
District, the cities and towns served, and the Common
wealth have the greatest interest in the railway company 
making its payments when they become due.

In the year 1947 the railway company will be obligated 
to pay a total of over $8,000,000 to the Boston Metropoli
tan District for interest on bonds of the railway company 
held by the District, to the City of Boston and the Com
monwealth for subway rentals, to the cities and towns 
servetl for taxes on real estate, personal property and 
motor vehicles, and to the State for miscellaneous taxes. 
This total of $8,000,000 in payments to the District, to 
municipalities served, and the Commonwealth will be di
vided as follows: about $3,660,000 will be payable to 
the Boston Metropolitan District for interest on the 
$75,630,917 principal amount of bonds of the railway 
company held by the District, which interest will be used 
by the District to pay interest on its outstanding bonds 
in the hands of the public and for payment of its matur
ing serial bonds; about $2,830,000 will be payable to the 
city of Boston and the Commonwealth for subway rentals, 
which rentals are used for the payment of interest on sub
way bonds outstanding in the hands of the public and to 
increase the sinking fund for payment of such outstand-
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ing bonds; about $1,360,000 will be payable to the cities 
and towns served for taxes on real estate, personal prop
erty and motor vehicles of the railway company located 
therein; and about $190,000 will be payable to the State 
for state gasoline, motor vehicle registration and license 
taxes.

Failure on the part of the railway company to make 
these payments when they become due would result in 
serious consequences.

Under the circumstances above outlined, the public 
interest is jeopardized by the Trustees being placed in a 
position where they will be unable to meet the obligation 
imposed upon them by law of meeting all payments when 
they become due. Consequently, we recommend that 
legislation be enacted to authorize the Boston Metropoli
tan District to purchase notes of the railway company 
issued to procure funds to pay its obligations as they 
become due, or that other legislation be adopted to enable 
the Trustees to meet the obligations of the railway com
pany as they become due.
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Accompanying the recommendation of the Trustees of the Boston 
Elevated Railway Company. Metropolitan Affairs.

Ciie Commontoealti) of Massachusetts

In the Year One Thousand Nine Hundred and Forty-Seven.

A n  A ct r e l a t iv e  to  pu rch ase  op n o tes  of th e  bos
to n  ELEVATED RAILWAY COMPANY BY THE BOSTON 
METROPOLITAN DISTRICT.

Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the 
same, as follows:

1 Sectio n  1. The trustees of the Boston metro-
2 politan district, hereinafter called the district, in the
3 name and on behalf of the district, may from time to
4 time, if they deem it in the interest of the district so
5 to do, at the request of the board of trustees of the
6 Boston Elevated Railway Company, purchase notes
7 of the Boston Elevated Railway Company, herein-
8 after called the company, hereafter issued by the com-
9 pany for the purpose of providing funds to meet its

10 obligations as they become due, in each case to an
11 amount not exceeding the total amount of the deficien-
12 cies of which the trustees of the company have there-
13 tofore notified the treasurer and receiver general of
14 the Commonwealth under section 11 of chapter 159
15 of the special acts of 1918, as amended, and which
16 have not been paid over to the company.
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17 The company is authorized, subject to the approval
18 of the department of public utilities, from time to
19 time upon authorization of its board of trustees and
20 without further authorization than herein contained,
21 to issue notes payable at periods of not more than
22 five years from the date thereof for said purpose, and
23 such notes shall not be subject to the limitations con-
24 tained in section 29 of chapter 161 of the General
25 Laws or in any other provisions of general or special
26 laws. The trustees of the district shall procure the
27 funds necessary for each purchase authorized by this
28 section by the issue of bonds or notes of the district
29 under and in the manner provided in section 10 of
30 chapter 383 of the acts of 1929 and section 2 of chap-
31 ter 147 of the acts of 1932, and the provisions of said
32 sections shall apply thereto in the same manner and
33 to the same extent as if such bonds or notes of the
34 district were specifically authorized in said chapter
35 383; provided, that any bonds or notes of the district
36 issued under authority of this act shall be for such
37 terms not exceeding five years from the date thereof,
38 and shall bear interest payable at such times and at
39 such rates as said trustees of the district, subject to
40 the approval of the department of public utilities,
41 shall from time to time determine. All amounts re-
42 ceived by the district from interest upon each note of
43 the company so purchased shall be applied in pay-
44 ment of interest upon the bonds or notes of the dis-
45 trict issued hereunder to provide funds for the pur-
46 chase of such note of the company; and all amounts
47 received by the district in payment of each such note
48 of the company shall be applied in payment of the
49 principal of the bonds or notes of the district issued
50 hereunder to provide funds for the purchase of such
51 note of the company.
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1 Section  2. Each note of the company so pur-
2 chased shall be payable not later than five years from
3 the date thereof, and shall bear interest payable at
4 the same time and at the same rate as the bonds or
5 notes of the district issued to provide funds for the
0 purchase of such note of the company. In the event
7 that said bonds or notes of the district are sold at a
8 premium above or a discount below par, the note or
9 notes of the company purchased with the proceeds

10 thereof shall be purchased by the district at the same
11 premium above or discount below par. Said notes of
12 the company, both as to income and principal, are
13 hereby made exempt from all taxes levied under au-
14 thority of the commonwealth while held by the dis-
15 trict and shall contain a recital to such effect. Said
16 notes of the company shall not be disposed of by the
17 district without authority of the general court. The
18 proceeds of said notes of the company shall be used by
19 it only for the purpose hereinbefore set forth.

1 Sectio n  3. The company shall reimburse the
2 district, at the request of the trustees thereof, for all
3 expenses incidental to the authorization, preparation,
4 issue, registration and payment of interest and princi-
5 pal of the aforesaid bonds or notes of the district.
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