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Ctje Commontoealtl) of apassactjusctts

RECOMMENDATIONS — RECODIFICATION OF 
INSURANCE LAWS.

Your Commissioner of Insurance participated in the 
deliberations of the Subcommittee of the Executive 
Committee of the National Association of Insurance 
Commissioners which commenced immediately following 
the decision of the Supreme Court of the United States 
handed down on June 5, 1944, in the South-Eastern 
Underwriters’ Case, the effect of which was to make 
applicable to the insurance business a series of federal 
acts which in many instances are in direct conflict with 
the provisions of our state laws and which further sub
jected the insurance business and state regulation to a 
long line of judicial decisions interpreting the commerce 
clause of the Federal Constitution and other federal 
regulator}' acts enacted pursuant thereto.

Acting under authority granted by the National Asso
ciation of Insurance Commissioners, the Executive Com
mittee submitted to the Congress of the United States a 
legislative proposal in November, 1944. An examination 
of United States Public Law 15 signed by the President 
on March 9, 1945, will indicate the extent to which the 
Commissioners’ legislative proposal, prepared in co
operation with the insurance industry, forms the basis of 
United States Public Law 15. One of the main purposes 
of the legislative proposal was to assure the continued 
application of state laws regulating and taxing the busi
ness of insurance, and further to indicate that future 
acts of Congress applying to the business of insurance 
would specifically so provide. This course of action was
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decided upon after many hearings in many parts of the 
United States. Accompanying the legislative proposal 
was the following statement of the subcommittee:

D eclaration in Favor of State R egulation.
As a result of its deliberations the subcommittee found an over

whelming sentiment for the retention of state regulation. The argu
ments advanced in its favor were compelling. Chief and foremost 
among them was the fact —  undisputed —  that because the states 
are closer to the people than is the nation, they are better able to 
deal with insurance problems arising in their several jurisdictions.

Second, and of equal importance, is the fact that the insurance 
business does not lend itself to a rigid, centralized control. Flexi
bility is of the essence. Regulation must be geared to regional and 
sectional needs.

A third and equally persuasive reason, although one which flows 
from the first tw'o, is the record of the business in this country, ex
tending back over one hundred years, and the service which it has 
rendered to the public. No industry could have thrived to the extent 
that the insurance industry has, nor could the public have gained as 
it has, if either the philosophy or administration of state regulation 
had been unsound.

To accomplish the foregoing proposition the recom
mendations of the Insurance Commissioner submitted 
to the 1946 Legislature provided for a special commission 
to revise, recodify and recommend the necessary changes, 
additions or amendments to the insurance laws and to the 
laws relating to the taxation of insurance companies. 
Our recommendation in this respect was embodied in 
House, No. 50.

This recommendation received the support of a number 
of Massachusetts insurance companies and was favorably 
reported to the Senate by the insurance committee with
out dissent. The bill passed the Senate and received 
favorable consideration in the House of Representatives 
but failed of final passage. We are encouraged by the 
support which your Honorable Body accorded this con
structive recommendation. We are satisfied that an 
increasing number of citizens who are affected by the 
insurance laws are anxious that these laws be revised 
and recodified. We urge the members of the Legislature



to take the necessary steps to provide us with a modern, 
improved and well-arranged insurance code.

During the months which have intervened since our 
last recommendation to your Honorable Body we have 
devoted considerable time to the consideration and study 
of the problems arising from the impact of the decision 
in the South-Eastern Underwriters’ Case (322 U. S. 533) 
and the enactment by the Congress of United States 
Public 'Law 15. We have likewise conferred with the 
insurance supervisors of other States and with leaders 
of the insurance industry concerning the opportunity 
afforded the States by the Congress to adjust their laws 
to conform to the decision of the court that insurance is 
interstate commerce. We have striven to be constructive 
and helpful to the Commission appointed to consider the 
necessary changes, additions or amendments to the 
insurance laws and the laws relating to the taxation of 
insurance companies. (See the Journal of the Senate 
under date of January 22, 1946.)

We are satisfied that the Commission will produce 
substantial and constructive suggestions requiring the 
amendment or modification of existing sections of the 
law and also the incorporation of new sections in order 
that the continued regulation and taxation of the busi
ness of insurance in the public interest may be accom
plished.

We again call attention to the fact that the insurance 
laws of this Commonwealth have not undergone a com
plete revision at one time since 1907. We submit that in 
view of the opportunity afforded the States by the federal 
government to continue to regulate and tax the business 
of insurance we are obliged to assume the responsibility for 
the improvement and rearrangement of our laws, to the 
end that a ¡review by the Congressional Committee will 
justify the confidence in state regulation of insurance in
dicated by the Congress when it enacted United States 
Public Law 15. The accomplishment of this task by the 
State of Washington in a period of a little more than one 
year justifies the conclusion that the task, while a difficult
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one, can be accomplished in a reasonable length of time 
provided an opportunity is available for specialized at
tention to the work.

Dui'ing the past two years the insurance industry has 
urged upon the Legislature the necessity for state rate 
regulatory legislation in order that rate making in the 
public interest by companies acting in concert through 
rating bureaus might be continued without conflict with 
the Sherman Act.

We have no disposition to underestimate the impor
tance of some form of rate regulatory legislation which 
will recognize that “ Congress was willing to permit co
operative action, including price fixing, in the insurance 
business on a state level, providing such activity was regu
lated and at the same time was interested in seeing to it 
that reasonable competition was preserved.” The sub
ject of rate regulation has been widely explored by the 
Special Recess Commission. As a matter of fact, a num
ber of rate regulatory proposals are presently receiving 
the consideration of the Commission. Hence we shall 
give consideration to other problems which must be solved 
if the most complete state supervision of insurance is to 
be retained.

Most of the problems flowing from the application of 
the Sherman Act will be met by the passage of a satis
factory rate regulatory law including provisions permit
ting certain related co-operative action. Material on this 
matter has already been placed in the hands of the Special 
Recess Commission.

The Committee on Federal Legislation of the National 
Association of Insurance Commissioners has made a final 
recommendation with respect to the treatment of the 
Robinson-Patman Act at a state level. We have at this 
time given preliminary consideration to the action which 
should be undertaken by the State in order to eliminate 
conflict with the Federal Trade Commission Act and the 
committee is still considering a memorandum submitted 
with respect to the Clayton Act. Under normal circum
stances we would have preferred to await the final repoit
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of the Committee on Federal Legislation of the National 
Association of Insurance Commissioners before making 
recommendations to our Legislature. Since the statute 
requires that department heads submit legislative pro
posals not later than the first Wednesday in December, 
we shall quote from the report of the Committee on Fed
eral Legislation and submit for the consideration of the 
Legislature the alternative proposals presently receiving 
the consideration of that committee, with the understand
ing that, following action by the National Association of 
Insurance Commissioners, we may deem it advisable to 
substitute further legislative proposals which will more 
effectively or satisfactorily deal with the subject.

Under date of October 26, 1946, the Committee on 
Federal Legislation of the National Association of Insur
ance Commissioners completed a report which was signed 
b y —

Charles F. J. Harrington, Massachusetts, Chairman.
Robert E. Dineen, New York.
Newell R. Johnson, Minnesota.
James M. McCormack, Tennessee.
Seth B. Thompson, Oregon.
J. Edwin Larson, Florida.
Maynard Garrison, California.

This report, so far as pertaining to this discussion, reads 
as follows:

The subjects considered by this committee were as follows:
1. Treatment of the Robinson-Patman Act on a state level.
2. Treatment of the Federal Trade Commission Act on a state level.
3. Proposals for the regulation of the accident and health business.
The committee was also asked to consider the regulation of the

title insurance business, but the pressure of other business prevented 
that particular problem from being considered at this meeting. Other 
aspects of the rating problem were likewise not considered, for the 
same reason.

R obinson-Patman Act.

The committee had before it and gave consideration to the reports 
of the Robinson-Patman Act Subcommittee of the All-Industry Com
mittee dated September 19, 1945, October 19, 1945, and September 7, 
1946. Copies of these reports are attached hereto, made a part hereof
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and marked Exhibits A, B and C. These reports were unanimously 
approved by the All-Industry Committee and for the purpose of this 
report are treated as the reports of the All-Industry Committee.

The committee voted unanimously to accept these reports. It was 
the opinion of the committee that the suggested legislative procedure 
provided an adequate and satisfactory method of dealing with the 
Robinson-Patman Act on a state level, and the committee recom
mends for use in the States the proposals therein contained.

Federal T rade Commission Act.
Numerous proposals as to how this problem should be treated were 

considered. In general and in brief, the following proposals were 
submitted to your Committee:

1. No legislation on a state level should be enacted, and the regu
lation of unfair practices should be left to the Federal Trade Com
mission.

2. Each State should enact a so-called “ baby federal trade com
mission act”  paralleling the language, in general, of the Federal 
Trade Commission Act.

3. Each State should enact a “ baby federal trade commission act” , 
with the exception that all prohibited practices should be promulgated 
by the Commissioner in the form of rules, following notice and hearing 
to all interested parties. This suggested modification is along the 
lines of the procedure contained in the Federal Administrative Pro
cedure Act (Public Law 404, 79th Congress).

4. Each State should pass an act giving the Commissioner the 
power to restrain and enjoin unfair practices by the use of cease and 
desist orders. To the extent possible, the Legislature should set forth 
in definitive form the prohibited acts or practices. To the extent 
that it was not possible for the Legislature to do this, the Commis
sioner should be entrusted with the power to define the additional 
prohibited acts and practices under the procedure set forth in plan 3 
above.

5. The Commissioner should be entrusted with the power to issue 
cease and desist orders in connection with unfair acts and practices. 
However, all unfair acts and practices are defined by rules promul
gated by the Commissioner following notice and hearing, along the 
lines of the Federal Administrative Procedure Act. This is a so- 
called “ baby federal trade commission act.”  It becomes a definitive 
plan, in effect, upon promulgation of rules by the Commissioner.

6. Under this plan all unfair acts and practices are prohibited. 
The statute itself contains a list of prohibited acts or practices. Since 
this list is not all-inclusive, the Commissioner is empowered in all 
other cases to conduct hearings as to whether or not an act or practice 
complained of constitutes an unfair act or practice. If it does, the 
Commissioner makes a report in writing, stating his findings. There
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after the Commissioner may, through the Attorney General, file a 
petition in court to restrain the violation. If the court adopts the 
Commissioner’s contention, a cease and desist order is issued by the 
court. The Commissioner has no power under this proposal to do 
more than make a finding as to whether or not an act or practice is 
unfair, and he may not issue the cease and desist order himself. 
With the exception of those prohibited acts or practices specifically 
enumerated in the statute, the actual definition of an unfair act or 
practice is by judicial rather than administrative determination, and 
the issuance of all cease and desist orders, whether or not the practices 
are enumerated, is entrusted to the courts.

7. This plan is similar to plan 6, except that the authority to de
termine the unenumerated unfair practices and to issue cease and 
desist orders in all cases is entrusted in the first instance to the Com
missioner rather than to the courts.

A refinement of plans 6 and 7 contemplated that the Commissioner 
should have the power to issue cease and desist orders as to the acts 
and practices specifically enumerated in the act, but not as to those 
of which he was the arbitrator.

All of the plans considered contained provisions for judicial review.
The merits and demerits of these plans were exhaustively explored 

and discussed by members of your Committee and by other interested 
parties.

Your Committee was unanimous upon the proposition that the 
regulation of unfair acts and practices should not be left to the Fed
eral Trade Commission in Washington. Its view's on this subject have 
been outlined in previous reports and in the supporting memoranda 
of the Commissioner’s legislative proposal submitted to the Congress 
in 1944.

The committee looked with favor upon twro alternative methods of 
dealing with this problem, copies of which are attached and marked 
Exhibits D and E. In both alternatives unfair methods of competi
tion and unfair or deceptive acts and practices are prohibited. The 
general idea of these two proposals is based upon the so-called defini
tive approach, namely, to enumerate specific unfair acts and practices 
in the business which are generally known. The committee recog
nized, however, that the enumeration of specific acts and practices 
would not completely occupy the field, and that therefore provision 
had to be made for an omnibus section to cover unenumerated acts 
and practices.

The proposals differ, however, in the following respects: One plan 
(Exhibit D) follows the procedure outlined in the Federal Trade Com
mission Act and empowers the Commissioner, after hearing, to deter
mine unfair acts and practices other than those specifically enumer
ated, and to issue cease and desist orders as to all unfair practices, 
whether enumerated or not. Under the alternative proposal (Ex
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hibit E) the power to make adjudications as to unfair acts and prac
tices and to issue cease and desist orders in connection therewith is 
given to the courts through the medium of the Attorney General.

These bills are receiving additional study by the members of the 
committee and will be the subject of further consideration at the 
committee’s next meeting, which will be held some time before the 
December meeting of the Association in New York.

Accident and Health.

Certain conditions in the accident and health business have been a 
source of grave concern to the members of the National Association 
of Insurance Commissioners and to the members of this committee. 
For years many States have passed upon the forms used in the acci
dent and health field. It has been suggested, however, that super
vision of forms is not enough, and that rates should likewise be super
vised, possibly under the ordinary rate regulatory bill. While the 
committee recognized that this is a possible solution to the problem, 
the complexities of the accident and health business, and the fact 
that it is transacted by different types of carriers, induced the com
mittee to consider first the merits of a separate approach.

The committee is agreed that legislation should be enacted pre
scribing standards not only for the forms but for the premiums, be
cause there is a direct relationship between the coverage and the 
premium charged. The problem is further complicated because cer
tain companies act in concert, and desire to continue that procedure. 
If these companies are to continue these activities, the committee 
recognizes that legislation is necessary in this respect.

In addition to regulation of rates under a rate regulatory law, 
three additional proposals were considered. One was submitted by 
the Bureau of Personal Accident and Health Underwriters, under 
date of October 16, 1946; another was submitted by the Health and 
Accident Underwriters Conference, under date of October 17, 1946; 
and a third was developed as a result of a study of these two and 
legislation now in force in certain States. The first two plans have 
been widely circularized among the insurance departments of the 
several States, and for that reason no copies are attached hereto. 
While this committee was in session, a telegram was received from 
Zone 3 expressing its opposition to the proposal of the Health and 
Accident Underwriters Conference. A copy of the third proposal is 
attached hereto and marked Exhibit F.

In substance, the third proposal provides that no policy can be 
issued unless policy forms, applications, endorsements, classifications 
of risks and premium charges therefor are filed with the Commissioner. 
It contains standards for both the forms and the premiums. The 
standards for the premiums are the customary ones, namely, that 
they shall not be excessive, inadequate or unfairly discriminatory.
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The standards for the forms are likewise customary, namely, that they 
shall not be unjust, unfair, inequitable, misleading, contrary to law 
or to the public policy of the State.

Under this proposal the Commissioner is empowered, following 
notice and hearing, to prevent any company from using any policy 
form if he finds that it does not meet the standards. It also empowers 
the Commissioner to call for statistical information from the insurer 
to enable him to determine whether the standards have been met. 
Furthermore, it contains provisions authorizing concert of action and 
subjecting those organizations of insurers which operate in concert to 
the same supervisory processes substantially contained in the model 
rate regulatory bills recommended by your Committee in so far as 
licensing, examination, admission to membership, et cetera, are con
cerned.

It will be noted that this third proposal does not require affirmative 
approval in advance of forms and rates. The multiplicity of forms in 
the accident and health business, combined with certain other peculi
arities of the business, seemed to make such a requirement impractical 
at this time. This proposal imposes no burdensome administrative 
details for dealing with policy contracts -which on their face are fair 
and reasonable; on the other hand, it does provide police power to 
deal with those policies where, because of inadequacy of coverage or 
excessiveness of rate, or both, the result is unconscionable and not 
in the public interest. The practice of approving policy forms in ad
vance is widespread, and the optional character of the language em
ployed would enable a commissioner to adhere to this program under 
this bill; in short, the bill does not preclude that practice.

The committee has reached no final determination in the matter, 
and is not prepared to express any view's upon any of the proposals 
until the conclusion of its further studies. Further consideration of 
the whole problem will be given by the committee at its next meeting 
-which, as stated above, will be held prior to the December meeting 
of the Association in New York.

T itle Insurance.
The committee received communications from Commissioner Larson 

of Florida and former Superintendent Scheufler of Missouri, request
ing the committee to consider the question of regulation of title in
surance rates in view of the fact that in certain sections of the country 
such rates are made in concert. Time did not permit the committee 
to consider this problem. The committee will be prepared to hear 
any one interested in this problem at its next meeting.

Clayton Act.

At the conclusion of its labors a memorandum was submitted to 
the committee dealing with this subject, a copy of which is annexed
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hereto and marked Exhibit G. The contents of this memorandum 
will be considered by the committee at its next meeting.

Attached to and forming a part of the foregoing report 
was the supplemental report of the All-Industry Com
mittee. That report so far as pertaining to this discussion 
reads as follows:

There is still some question as to the applicability of the Robinson- 
Patman Act to insurance because of the content of the Robinson- 
Patman Act and because of the uncertain terms of Public Law 15. 
But our opinion is that insurance cannot afford to proceed on the 
assumption that the Robinson-Patman Act is inapplicable and run 
the risk of the federal penalties, namely, action by the Federal Trade 
Commission, suits for treble damages, and in some cases criminal 
prosecution.

Our problem is to determine the state legislative program that will 
protect the insurance industry from the impact of the Robinson- 
Patman Act.

1. Payment of Commission to Bkokers.
We recommend that a brokers act in substantially the form sub

mitted in our legislative proposals be passed in each State whose laws 
recognize insurance brokers but which do not specifically authorize 
the insurer to pay commissions to such brokers; for example, in 
Arizona, brokers are defined by statute and are licensed, but the law 
does not authorize the insurer to pay commissions to brokers.

From our preliminary examination we believe that legislation (in 
many cases simply an additional provision authorizing payment of 
commissions) is required in the following States:
Arizona.
Idaho.
Indiana.
Louisiana.
Maine.

Massachusetts.
Missouri.
Nebraska.
New Hampshire. 
Oregon.

Pennsylvania. 
Rhode Island. 
Tennessee. 
Utah. 
Vermont.

Washington. 
West Virginia. 
Wyoming. 
Alaska.
Puerto Rico.

2. Provisions to accompany State Rating Law .

(a) Anti-discrimination.
The provisions of the Casualty and Fire Rate Regulatory bills 

; (“ Rates shall not be excessive, inadequate or unfairly discrimina
tory” )-are recommended.

1 In Florida, Georgia, Hawaii, Iowa, Kansas, Kentucky, Michigan, Minnesota, Montana, 
North Dakota, Oklahoma, South Dakota, Texas and Wisconsin, brokers are not recognized! 
In Alabama, Arkansas, California, Colorado, Connecticut, Delaware, District of Columbia, 
Illinois, Maryland, Mississippi, New Mexico, New York, Nevada, New Jersey, North Caro- 

J: liDa’ 0hl0' South Carolina and Virginia, brokers are recognized but statutes already enacted 
’ are believed to be sufficiently definite to authorize the payment of commissions to the kind, 
$  of brokers recognized.
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(b) Anti-rebate.
The anti-rebate section attached to the Fire Rate Regulatory bills 

is recommended.

3. Absence or Rating Law .
(o) Anti-discrimination.

Independent anti-discrimination statutes as suggested in the legis
lative proposals are recommended for each kind of insurance unregu
lated as to rates.

(6) Anti-rebate.

The anti-rebate section attached to the Fire and Casualty Rate bills 
is recommended as a basis for appropriate independent anti-rebate 
“tatute.

(c) Necessary Exceptions.

The independent anti-discrimination and anti-rebate statutes must 
contain exceptions as suggested in the legislative proposals.

The legislative proposals of the subcommittee recom
mended as a basis for an appropriate brokers’ act the 
following :

B r o k e r s  A c t .

The following, adapted from existing statutes, is recommended as a 
basis for an appropriate brokers act :

Section 1. This act shall apply to all brokers as defined herein. 
Section 2. The term “ broker”  as used in this act, means any 

person, partnership, association or corporation, who or which, for 
money, commission, brokerage, or anything of value, acts or aids 
in any manner in the solicitation or negotiation, on behalf of the 
assured, of contracts for insurance of any of the following kinds as 
specified in section , namely, life, accident, health, casualty,
fidelity, surety, fire and marine.

Section 3. No person, partnership, association or corporation 
shall act as a broker without first procuring a license so to act from 
the [CommissionerJ.

Section 4. Application for a broker’s license shall be filed with 
the [Commissioner] in writing and in the form prescribed by him.

Section 5. The [CommissionerJ shall issue a broker’s license to 
an applicant when (a) an application provided for in section four 
has been filed with and approved by the [Commissioner] and the 
[Commissioner] shall have determined the applicant to be compe
tent and trustworthy; (è) the applicant has paid an annual fee as 
follows: If the applicant is a resident of this state, dol
lars; if the applicant is a non-resident of this state, 
dollars.
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S e c t i o n  6 . Whenever the [Commissioner] upon notice and hear
ing is satisfied that any applicant for license or any broker acting 
under his supervision and holding a license from him is violating 
or has violated any provision of the insurance laws of this state, 
or that he is incompetent or untrustworthy, he shall proceed to 
issue an order denying or revoking the license of such broker.

S e c t i o n  7. An insurance company or agent thereof may pay 
money, commission or brokerage, or give or allow anything of 
value, for or on account of the solicitation or negotiation of con
tracts for insurance of the kind or kinds enumerated in section two 
of this act, to a duly licensed broker.

Detailed provisions for notice, hearings and review of orders and 
finding should be integrated with the general state statutes.

The legislative proposals of the subcommittee on the 
Robinson-Patman Act have recommended the following 
as a basis for appropriate independent anti-discrimination 
statutes :

S t a t u t e s  i n  t h e  A b s e n c e  o f  R a t i n g  L a w s .

(a) Anti-discrimination.
The following are recommended as a basis for appropriate inde

pendent anti-discrimination statutes:
“  1. Fire. — No insurer doing in this state the business specified in 

section shall promulgate or use any schedule of rates, any
form or any underwriting rule or classification system which dis
criminates unfairly between risks of essentially the same hazard, 
territorial classification, and having substantially the same degree of 
protection.

2. Casualty and Surety. —  No insurer doing in this state the busi
ness specified in sections shall promulgate or use any
schedule of rates, any underwriting rule or classification system which 
discriminates unfairly between risks or classes of risks. ”

[A specific statute for Workmen’s Compensation is not included, 
for the reason that Workmen’s Compensation insurance is so com
pletely regulated as to rates that it seems unnecessary to suggest a 
provision to be used independently of a rating law].

“ 3. Life. — No insurer doing in this state the business specified in 
section shall promulgate or use any rate or system of rating
which discriminates unfairly between insurants of the same class and 
equal expectation of life in the amount or payment of premiums or 
in any return of premium, dividends or other advantages.

4. Accident and Health. —■ No insurer doing in this state the busi 
ness specified in section shall make or permit any unfair dis
crimination between individuals of the same class in the amount o ^
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premiums, policy fees, or rates charged for any policy or contract of 
insurance, or in the benefits payable thereunder.”

(b) Anti-rebate.

The following is recommended as a basis for an appropriate inde
pendent anti-rebate statute:

“ No insurer or employee thereof, and no broker or agent, shall pay, 
allow or give, or offer to pay, allow or give, directly or indirectly, as 
an inducement to insurance, or after insurance has been effected, 
any rebate, discount, abatement, credit or reduction of the premium 
named in a policy of insurance, or any special favor or advantage in 
the dividends or other benefits to accrue thereon, or any valuable 
consideration or inducement whatever, not specified in the policy 
of insurance. No insured named in a policy of insurance, nor any 
employee of such insured shall knowingly receive or accept, directly 
or indirectly, any such rebate, discount, abatement, or reduction of 
premium, or any special favor or advantage or valuable consideration 
or inducement. Nothing herein contained shall be construed as pro
hibiting the payment of commissions or other compensation to regu
larly appointed and licensed agents, and to brokers duly licensed by 
this State: nor as prohibiting any participating insurer from distrib
uting to its policyholders dividends, savings or the unused or unab
sorbed portion of premiums and premium deposits.”

(c) Necessary Exceptions.

In the absence of a statutory rating law, the anti-discrimination and 
anti-rebate statutes must contain specific exceptions to enable the 
insurer affected to operate efficiently. Uniform exceptions cannot 
be set forth in the statutes because different classes of insurance re
quire different exceptions. In the case of life insurance, the following 
statute prohibits discrimination and rebates and contains typical 
exceptions for life insurance companies:

“ No life insurance company doing business in this state shall make 
or permit any distinction or discrimination in favor of individuals 
between insurants of the same class and equal expectation of life in 
the amount or payment of premiums or rates charged for policies of 
insurance, or in the dividends or other benefits payable thereon, or in 
any other of the terms and conditions of the contracts it makes; nor, 
except as otherwise expressly provided by law, shall any such com
pany or any agent thereof make any contract of insurance or agree
ment as to such contract, other than as plainly expressed in the policy 
issued thereon; nor shall any company or agent pay or allow, or offer 
to pay or allow, as inducement to insurance, any rebate of premium 
payable on the policy, or any special favor or advantage in the divi
dends or other benefits thereon, or any valuable consideration or
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inducement not specified in the policy contract of insurance; or give 
or sell or purchase or offer to give, sell or purchase, as inducement to 
insurance or in connection therewith, any stocks, bonds or other 
securities of any insurance company or other corporation, association 
or partnership, or any dividends or profits accrued thereon, or any
thing of value whatsoever not specified in the policy.

No person shall receive or accept from any company or agent, sub
agent, broker or any other person any such rebate or premium pay
able on the policy, or any special favor or advantage in the dividend 
or other benefits to accrue thereon, or any valuable consideration 
or inducement not specified in the policy of insurance.

Nothing in this section shall be so construed as to prohibit any 
company issuing non-participating life insurance from paying bonuses 
to policyholders, or otherwise abating their premiums in whole or in 
part out of surplus accumulated from non-participating insurance, 
nor to prohibit any company transacting industrial insurance from 
returning to policyholders who have made premium payments for a 
period of at least one year directly to the company at its home or 
district offices, a percentage of the premium which the company 
would have paid for the collection of such premiums; nor shall any
thing in this section be construed as prohibiting the delivery of any 
group life insurance policy in this state which provides for the re
adjustment of the rate of premium based on the claim and expense 
experience thereunder, at the end of the first year or of any subse
quent year of insurance thereunder, provided such readjustment is 
made retroactive only for such policy year.”

Sections 182 to 184, inclusive, of General Laws, chapter 
175, pertain to rebating.

The complete report of this committee on the Robinson- 
Patman Act is contained in the files of the special legisla
tive commission.

Since the meeting of the Commissioner’s committee it 
appears that there is an increasing volume of opinion sup
porting the idea that a “ baby federal trade commission 
act” , in general paralleling the language of the Federal 
Trade Commission Act, should receive consideration if 
unfair practices are to be adequately regulated at the 
state level in a manner which will avoid possible conflict 
between the state and the federal government.

We are attaching hereto alternative legislative proposals 
for the purpose of regulating most effectively unfair
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methods of competition and unfair or deceptive acts or 
practices at a state level. In our judgment the choice lies 
between Exhibit D and the Green bill. We anticipate that 
previous to the hearings of these bills we shall have 
reached a definite conclusion as to which of the proposals 
will best serve the purpose.
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PROPOSED LEGISLATION.

E x h i b i t  D .

Ct)e Commontoealti) of Massachusetts

In the Year One Thousand Nine Hundred and Forty-Seven.

An A ct r e l a t iv e  to u n fa ir  practices  in  th e  bu sin ess

OF INSURANCE.

Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the 
same, as follows:

1 Section  1. Purpose. — The purpose of this act is
2 to regulate the trade practices in the business of in-
3 surance, in accordance with the intent of Congress
4 as expressed in Public Law 15 —• 79th Congress, by
5 defining, or providing for the determination of, all
6 acts, methods and practices which constitute unfair
7 methods of competition and unfair or deceptive acts
8 and practices in this state, and to prohibit the same.

1 Section  2. Unfair Methods and Unfair or Decep-
2 live Acts and Practices prohibited. — No person1 en-
5 gaged in the business of insurance shall engage in this
4 state in unfair methods of competition or in unfair or

1 The word person, whenever used in this act, shall include individuals, corporations, 
associations, partnerships, reciprocal exchanges, inter-insurers, Lloyds insurers, fraternal 
benefit societies, and any other legal entity engaged in the business of insurance.
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5 deceptive acts and practices in the conduct of such
6 business.

1 Sectio n  3. Methods, Acts and Practices which are
2 defined herein as Unfair or Deceptive. —  The following
3 are declared to be unfair methods of competition and
4 unfair or deceptive acts and practices in the business
5 of insurance: —
6 (a) Misrepresentations and False Advertising of
7 Policy Contracts. —  No person engaged in the busi-
8 ness of insurance in this state shall make, issue or
9 circulate, or cause to be made, issued or circulated,

10 any estimate, illustration, circular or statement of
11 any sort misrepresenting the terms of any policy
12 issued or to be issued, or the benefits or advantages
13 promised thereby, or the dividends or share of the
14 surplus to be received thereon, or shall use any name
15 or title of any policy or class of policies misrepresent-
16 ing the true nature thereof. Nor shall any such
17 person make any misrepresentation to any person
18 insured in any company for the purpose of inducing
19 or tending to induce a policyholder in any company
20 to lapse, forfeit or surrender his insurance.
21 (5) False Information and Advertising Generally. —
22 No person engaged in the business of insurance in
23 this state shall make, publish, disseminate, circulate
24 or place before the public, or cause, directly or in-
25 directly, to be made, published, disseminated, cir-
26 culated or placed before the public, in a newspaper
27 or other publication, or in the form of a notice, cir-
28 cular, pamphlet, letter or poster, or over any radio
29 station, or in any other way, an advertisement, an-
30 noun cement or statement of any sort containing any
31 assertion, representation or statement with respect
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32 to the business of insurance or with respect to any
33 person in the conduct of his insurance business, which
34 is untrue, deceptive or misleading.
35 (c) Defamation. —  No person engaged in the busi-
36 ness of insurance in this state shall make, publish,
37 disseminate or circulate, directly or indirectly, or aid,
38 abet or encourage the making, publishing, dissemi-
39 nating or circulating of any oral or written statement,
40 or any pamphlet, circular, article or literature which
41 is false or maliciously critical and which is calculated
42 to injure any other such person.
43 (d) Boycott, Coercion and Intimidation. — No
44 person engaged in the business of insurance in this
45 state shall enter into any agreement to commit, or
46 by any concerted action commit, any act of boycott,
47 coercion or intimidation resulting or tending to re-
48 suit in unreasonable restraint of, or a monopoly in,
49 trade or commerce.
50 (e) False Financial Statements. — No person en~
51 gaged in the business of insurance in this state shall
52 file with any supervisory or other public official, or
53 shall make, publish, disseminate, circulate or deliver
54 to any person, or place before the public, or cause
55 directly or indirectly, to be made, published, dis-
56 seminated, circulated, delivered to any person, or
57 placed before the public, any financial statement of
58 an insurer which does not accurately state its true
59 financial condition.
60 (/) Stock Operations and Advisory Board Contracts.
61 — No insurance company doing business in this state
62 shall issue, nor permit its agents, officers or employees
63 to issue or deliver, agency company stock or other
64 capital stock, or benefit certificates or shares in any
65 common-law corporation, or securities or any special
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66 or advisory board or other contracts of any kind
67 promising returns and profits as an inducement to in-
68 surance; and no corporation or stock company acting
69 as agent of an insurance company nor any of its
70 agents, officers or employees, shall be permitted to
71 sell, agree or offer to sell, or give or offer to give,
72 directly or indirectly, in any manner whatsoever, any
73 share of stock securities, bonds or agreement of any
74 form or nature promising returns and profits as an
75 inducement to insurance or in connection therewith.
76 (g) Discrimination. — No life insurance company
77 doing business in this state shall make or permit any
78 distinction or discrimination in favor of individuals
79 between those of the same class and equal expecta-
80 tion of life in the rates charged for contracts of in-
81 surance or of life annuity or in the dividends or other
82 benefits payable thereon, or in any other of the terms
83 and conditions of the contracts it makes, nor shall it
84 discriminate unfairly between other risks involving
85 essentially the same hazards and expense elements or
86 between risks in the application of like rates and
87 credits.
88 (h) Rebates. — (1) Except as otherwise expressly
89 provided by law, no life insurance company or its
90 agent shall make any contract of insurance or agree-
91 ment as to such contract, other than as plainly ex-
92 pressed in the policy issued thereon; nor shall any
93 such company or agent pay or allow, or offer to pay
94 or allow, as inducement to insurance, any rebate of
95 premiums payable on the policy, or any special favor
96 or advantage in the dividends or other benefits
97 thereon, or any valuable consideration or inducement
98 not specified in the policy contract of insurance; or
99 give or sell or purchase or offer to give, sell or pur-
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100 chase as inducement to insurance or in connection
101 therewith, any stocks, bonds or other securities of
102 any insurance company or other corporation, asso-
103 ciation or partnership, or any dividends or profits ac-
104 crued thereon, or anything of value whatsoever not
105 specified in the policy.
106 (2) Nothing in this or the preceding subsection
107 shall be so construed as to prohibit any company is-
108 suing non-participating life insurance from paying
109 bonuses to policyholders or otherwise abating their
110 premiums in whole or in part out of surplus accumu-
111 lated from non-participating insurance; nor to pro-
112 hibit any company transacting industrial insurance
113 from returning to policyholders who have made
114 premium payments for a period of at least one year
115 directly to the company at its home or district offices
116 a percentage of the premium which the company
117 would have paid for the collection of such premiums;
118 nor to prohibit the readjustment of the rate of
119 premium for a group life insurance policy based on
120 the loss or expense experience thereunder, at the end
121 of the first year or of any subsequent year of insur-
122 ance thereunder, such readjustment to be made re-
123 troactive only for such policy year.
124 (i) Any violation of any one of sections
125 is also hereby declared to be an unfair method of
126 competition and an unfair or deceptive act and prac-
127 tice in the business of insurance.1
128 ( j )  The enumeration in this act of specific unfair
129 methods of competition and unfair or deceptive acts
130 and practices in the business of insurance is not ex-
131 elusive or restrictive or intended to limit the powers

1 Insert section numbers of any other sections of the insurance law which it is deemed 
desirable or necessary to include as an unfair trade practice.
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132 of the [commissioner] or any court of review under
133 the provisions of section four of this act.

Note. —  Each state may add such additional definitive acts 
as may be considered necessary or desirable.

1 Section  4. Other Unfair Competition, Acts and
2 Practices. — (a) If the [commissioner] shall have
3 reason to believe that any person engaged in the
4 business of insurance is engaging in this state in any
5 method of competition or in an act or practice in
6 the conduct of such business, other than those enu-
7 merated in subdivisions (a) to (i), inclusive, of section
8 three, and that such method is an unfair method of
9 competition, or that such act or practice is unfair or

10 deceptive, or if he shall have reason to believe that
11 any such person is engaging in this state in any
12 method of competition or in any act or practice
13 enumerated in section three, and that a proceeding
14 by him in respect thereof would be to the interest of
15 the public, he may issue and serve upon such person
16 a statement of the charges and a notice of a hearing
17 thereon to be held at a time and place fixed in the
18 notice which shall not be less than days
19 from the date of service thereof. The person so
20 complained of shall have the right to appear at the
21 place and time so fixed and show cause wrhy an order
22 should not be entered by the [commissioner] requir-
23 ing such person to cease and desist from the violation
24 of the law charged in the complaint.
25 If after such hearing the [commissioner] shall be of
26 the opinion that the method of competition or the
27 act or practice in question is prohibited by this act,
28 he shall reduce his findings to writing and shall issue
29 and cause to be served on the person charged with
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30 the violation of law an order requiring such person
31 to cease and desist from such method, act or prac-
32 tice. Until the expiration of the time allowed for
33 filing a [notice of appeal] [petition for writ of cer-
34 tiorari], if no such [notice of appeal] [petition for such
35 writ] has been duly filed within such time, or if a
36 [notice of appeal] [petition for such writ] has been
37 filed within such time, then until the transcript of
38 the record in the proceeding has been filed in the
39 court, as hereinafter provided, the [com-
40 missioner] may at any time, upon such notice and
41 in such manner as he shall deem proper, modify or
42 set aside, in whole or in part, any report or any
43 order made or issued by him under this section. After
44 the expiration of the time allowed for filing a [notice
45 of appeal] [petition for writ of certiorari], if no such
46 [notice of appeal] [petition for such writ] has been
47 duly filed within such time, the [commissioner] may
48 at any time, after notice and opportunity for hearing,
49 reopen and alter, modify or set aside, in whole or in
50 part, any report or order made or issued by him
51 under this section, whenever in his opinion conditions
52 of fact or of law have so changed as to require such
53 action, or if the public interest shall so require.
54 (6) Any order of the [commissioner] directing any
55 person to cease and desist from using any method of
56 competition or act or practice shall be subject to re-
57 view [here insert language describing scope of review]
58 by [appeal] [writ of certiorari] to [the
59 court] of county.' The court shall de-
60 termine whether the filing of the [appeal] [petition for
61 such writ] shall operate as a stay of such order of
1 The county in which the seat of government is located. If time within which appeal must 

be taken should be limited, insert such provision.
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62 the [commissioner]. The court may, in disposing of
63 the issue before it, modify, affirm or reverse the
64 order of the [commissioner] in whole or in part. To
65 the extent that the order of the [commissioner] is
66 affirmed or modified, the court shall issue its own
67 order commanding obedience to the terms of the
68 order of the [commissioner].
69 (c) No order of the [commissioner] or judgment of
70 the court to enforce the same shall in any wise relieve
71 or absolve any person from any liability under any
72 other laws of this state.
73 (d) An order of the [commissioner] to cease and de-
74 sist shall become final —
75 1. Upon the expiration of the time allowed for
76 filing a [notice of appeal] [petition for writ of cer-
77 tiorari], if no such [notice of appeal] [petition for such
78 writ] has been duly filed within such time.
79 2. Upon a final decision of the court if a judicial
80 review has been sought of the order of the [com-
81 missioner].
82 (e) If the report of the [commissioner] does not
83 charge a violation of this act, then any party to the
84 proceeding, including any intervenor, may within
85 days after the service of such report cause
86 a like petition to be filed in the court of
87 county for a review of the report of the
88 [commissioner]1.

1 S e c t i o n  5. Power of [Commissioner]. —  The [com-
2 missioner] shall have power to examine and investi-
3 gate into the affairs of every person engaged in the
4 business of insurance in order to determine whether
5 such person has been or is engaged in any unfair

> Set forth judicial review statutes and procedures in each state.
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6 method of competition or in any unfair act or prac-
7 tice.

1 Section  6. Hearing, Witnesses, Production of
2 Books. — At the time and place fixed for the hearing
3 before the [commissioner], such person shall have an
4 opportunity to be heard. The [commissioner] upon
5 such hearing may administer oaths, examine and
6 cross-examine witnesses, receive oral and documen-
7 tary evidence, and shall have the power to subpoena
8 witnesses, compel their attendance, and require the
9 production of books, papers, records, correspondence

10 or other documents which he deems relevant to the
11 inquiry. The [commissioner] upon such hearing may,
12 and upon the request of any party shall, cause to be
13 made a written record of all the evidence offered or
14 introduced and proceedings had at such hearing.
15 Nothing in this act contained shall require the
16 observance at any hearing of formal rules of pleading
17 or evidence.

1 Section  7. Appearances. — Upon good  cause
2 vested in the [commissioner] by this act shall be in
3 intervene, appear and be heard at such hearing.

1 Section  8. Procedure Additional. — The powers
2 vested in the [commissioner] by this act, shall be in
3 addition to any other powers to enforce any penalties,
4 fines or forfeitures authorized by law with respect to
5 the methods, acts and practices hereby declared to
6 be unfair or deceptive.

1 Section  9. Penalty. — Any person who violates
2 an order of the [commissioner] to cease and desist after
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3 it has become final, and while such order is in effect,
4 shall forfeit and pay to the state of a
5 civil penalty of not more than five thousand dollars
6 for each violation, which may be recovered in a civil
7 action.

1 Sectio n  10. Punishment for Failure to Obey Sub-
2 poena. — In case of refusal of any person to comply
3 with any subpoena issued hereunder, or to testify to
4 any matter to which he may be lawfully interrogated,
5 the court of any county on application
6 of the [commissioner] may issue an order requiring
7 such person to comply with such subpoena and to
8 testify; and any failure to obey such order of the
9 court may be punished by the court as a contempt 

10 thereof.

1 Section  11. Constitutionality. — If any section,
2 sub-section, subdivision, paragraph, sentence or
3 clause of this act is held invalid or unconstitutional,
4 such decision shall not affect the remaining portions
5 of this act.
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€ !)e Commontocaltf) of ^asoacimoetto

In the Year One Thousand Nine Hundred and Forty-Seven.

An A ct r e l a t iv e  to  u n f a ir  m ethods of co m petitio n

AND UN FAIR OR DECEPTIVE ACTS OR PRACTICES IN  THE

BUSINESS OF IN SU RAN CE.1

Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the 
same, as follows:

1 Section  1. Unfair methods of competition in the
2 business of insurance,2 and unfair or deceptive acts
3 or practices in that business, are hereby declared un-
4 lawful. The [commissioner of insurance], hereinafter
5 referred to as [commissioner], is hereby empowered
6 and directed to prevent insurers, and all persons3
7 acting for them or on their behalf, from using unfair
8 methods of competition and unfair or deceptive acts
9 or practices in the business of insurance, as provided 

10 in this act.
1 This proposed act follows as closely as practicable section 5 of the Federal Trade Com

mission Act, 52 Stat. I ll, c. 49, 15 U. S. C. A., § 45, 4 F. C. A. Tit. 15, § 45. For recent deci
sions under this act see Jacob Siegel Co. v. Federal Trade Commission, decided March 25, 
1946; Federal Trade Commission v. A. P. W. Paper Co. Inc., decided May C, 1945; Ford 
Motor Co. v. Federal Trade Commission, 120 F. 2d 175, cert. den. 314 U. S. 668; Pep Boys — 
Manney, Moe & Jack v. Federal Trade Commission, 122 F. 2d 158; Scientific Mfg. Co. v.  
Federal Trade Commission, 124 F. 2d 640. The Federal Trade Commission Act is not in
tended to exclude state control over the unfair practices of a concern that is essentially local 
in its operation, merely because some of its transactions considered separately constitute 
interstate commerce. Pitholz et al. v. Ammon, 240 VVis. 578, 4. N. W. 2d 173. Principles relied 
on in last cited case reaffirmed in Southern Pacific v. Arizona, 325 U. S. 761.

2 It is assumed that “ insurer”  is defined in some other section of the statutes.
3 It is assumed that the word “ persons”  is defined elsewhere in the statutes to include 

corporations, associations, partnerships, etc.
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1 Sectio n  2. The [commissioner] shall from time to
2 time make such rules and regulations as are necessary
3 for the carrying out of the provisions of this act, which
4 rules and regulations he may amend, modify or annul.
5 In such rules and regulations he shall enumerate the
6 acts which he finds constitute unfair methods of com-
7 petition or unfair or deceptive practices in the busi-
8 ness of insurance. Except as provided in section three
9 of this act, no such rules and regulations or any amend-

10 ment or modification thereof shall become effective
11 until the [commissioner] shall have held a public hear-
12 ing thereon following the giving, at least thirty days
13 prior to said hearing, of notice of the intention to hold
14 such hearing, by United States mail, to each insurer
15 licensed in this state who will be affected by the pro-
16 posed rules or regulations and by publication once in
17 each week for three successive weeks during said thirty
18 days in a newspaper published at the state capitol.
19 After each such hearing he shall make his decision in
20 writing, determining what, if any, acts set out in the
21 proposed rules and regulations he finds constitute un-
22 fair methods of competition or unfair or deceptive
23 acts or practices in the business of insurance, and
24 make and file in his office final rules and regulations
25 accordingly, of which he shall give immediate notice
26 by mail to all persons who were given written notice
27 of the hearing. The rules and regulations shall become
28 effective thirty days after they are filed. Any insurer,
29 or person acting for or on behalf of an insurer, ag-
30 grieved by any rule or regulation made by the [com-
31 missioner] may have the part of the decision of the
32 [commissioner] relating to such rule or regulation re-
33 viewed by [appeal] [writ of certiorari] to [the
34 court].1 The [notice of appeal] [petition for writ of

1 Consideration should be given to the practice and procedure in each state.
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35 certiorari] must be filed within thirty days after the
36 filing of the rules and regulations, and may be brought
37 on for hearing by the [commissioner] or the [appellant]
38 [petitioner] on days’ notice. The court shall
39 determine whether the filing of the [notice of appeal]
40 [petition for such writ] shall operate as a stay of the
41 rule or regulation, or portion thereof, sought to be
42 reviewed. The court may, in disposing of the issue
43 before it, modify, affirm or reverse the decision of the
44 [commissioner] complained of, in whole or in part, and
45 the [commissioner] shall conform his rules and regula-
46 tions to the decision of the court. Except as provided
47 in section three of this act, no proceeding shall be
48 taken by the [commissioner] to prevent any unfair
49 method of competition or any unfair or deceptive
50 practice in the business of insurance unless such act is
51 enumerated in a rule or regulation adopted as pro-
52 vided in this section, and, after judicial review thereof,
53 if the operation of the rule or regulation as to that
54 method of competition or act or practice has been
55 stayed during such review.

1 Section  3. Whenever it shall appear to the [com -
2 missioner] that any insurer, or any person acting for or
3 on behalf of an insurer, has been or is using an unfair
4 method of competition or unfair or deceptive act or
5 practice in the business of insurance, and that an
6 emergency exists requiring immediate action in order
7 that the public may not be defrauded, the [commis-
8 sioner] may proceed as hereinafter in this act provided
9 without having first adopted a rule or regulation enu-

10 merating the unlawful method, act or practice by
11 which, in his opinion, the public will be defrauded.
12 In any such case, before proceeding the [commissioner]
13 shall file in his office a declaration of the emergency
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14 requiring immediate action, with his reasons for such
15 declaration, copies of which shall be sent by registered
16 mail to all persons claimed by the [commissioner] to
17 be using the unlawful method, act or practice.

1 Sectio n  4. The [commissioner] shall have power
2 to examine and investigate into the affairs of every
3 insurer and every person acting for or on behalf of an
4 insurer, in order to determine whether such insurer or
5 other person has been or is engaged in any of the
6 methods, acts or practices prohibited by this act.

1 Sectio n  5. Whenever the [commissioner] shall
2 have reason to believe that any insurer, or any person
3 acting for or on behalf of an insurer, has been or is
4 using any unfair method of competition or unfair or
5 deceptive act or practice in the business of insurance
6 which has been enumerated in an effective rule or
7 regulation adopted as provided in section twm of this
8 act, and it shall appear to him that a proceeding by
9 him in respect thereof would be to the interest of the

10 public, he shall issue and serve upon such insurer or
11 other person a complaint stating his charges in that
12 respect and containing a notice of a hearing thereon
13 upon a day and at a place therein fixed, at least thirty
14 days after the service of said complaint. The insurer
15 or other person so complained of shall have the right
16 to appear at the place and time so fixed and show cause
17 why an order should not be entered by the [comrnis-
18 sioner] requiring such insurer or other person to cease
19 and desist from the violation of the law charged in
20 the complaint. Any person may make application,
21 and upon good cause shown may be allowed by the
22 [commissioner], to intervene and appear in said pro-
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23 ceeding, by counsel or in person. The [commissioner]
24 upon such hearing may administer oaths, examine
25 and cross-examine witnesses, receive oral and docu-
26 mentary evidence, and shall have power to subpoena/
27 witnesses, compel their attendance, and require the
28 production of books, papers, records, correspondence,
29 or other documents which he deems relevant to the
30 inquiry. In case of a refusal of any person to comply
31 with any subpoena issued hereunder, or to testify to
32 any matter concerning which he may be lawfully in-
33 terrogated, the court of any county, on
34 application of the [commissioner] may issue an order
35 requiring such person to comply with such subpoena
36 and to testify; and any failure to obey such order of
37 the court may be punished by the court as a contempt
38 thereof. Nothing in this act contained shall require
39 the observance at any such hearing of formal rules of
40 pleading or evidence. The testimony in any such pro-
41 ceeding shall be reduced to writing and filed in the
42 office of the [commissioner]. If after such hearing the
43 [commissioner] shall be of the opinion that the method
44 of competition or the act or practice in question is
45 prohibited by this act, he shall reduce his findings to
46 writing and shall issue and cause to be served on the
47 insurer or other person charged with the violation of
48 law an order requiring such insurer or other person
49 to cease and desist from such methods, act or prac-
50 tice. Until the expiration of the time allowed for filing
51 a [notice of appeal] [petition for writ of certiorari], if
52 no such [notice of appeal] [petition for such writ] has
53 been duly filed within such time, or if a [notice of
54 appeal] [petition for such writ] has been filed within
55 such time, then until the transcript of the record in
56 the proceeding has been filed in the court.
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57 as hereinafter provided, the [commissioner] may at
58 any time, upon such notice and in such manner as he
59 shall deem proper, modify or set aside, in whole or in
60 part, any report or any order made or issued by him
61 under this section. After the expiration of the time
62 allowed for filing a [notice of appeal] [petition for writ
63 of certiorari], if no such [notice of appeal] [petition for
64 such writ] has been duly filed within such time, the
65 [commissioner] may at any time, after notice and op-
66 portunity for hearing, reopen and alter, modify or set
67 aside, in whole or in part, any report or order made or
68 issued by him under this section, whenever in his
69 opinion conditions of fact or of law have so changed
70 as to require such action or if the public interest shall
71 so require.

1 Sectio n  6. Any order o f the [commissioner] di-
2 recting any insurer or other person to cease and desist
3 from using any method of competition or act or prac-
4 tice shall be subject to review [here insert language
5 describing scope of review] by [appeal] [writ of cer-
6 tiorari] to [the court] of
7 county.1 The court shall determine whether the filing
8 of the [appeal] [petition for such writ] shall operate as
9 a stay of such order of the [commissioner]. The court

10 may, in disposing of the issue before it, modify, affirm
11 or reverse the order of the [commissioner] in whole or
12 in part. To the extent that the order of the [commis-
13 sioner] is affirmed or modified, the court shall issue its
14 own order commanding obedience to the terms of the
15 order of the [commissioner],

1 Section  7. N o  order o f the [com m issioner] or judg-
2 ment of the court to enforce the same shall in any
i The county in which the seat of government is located. If time within which appeal must 

be taken should be limited, insert such provision.
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3 wise relieve or absolve any insurer or person acting
4 for or on behalf of such insurer from any liability under
5 any other laws of this state.

1 Section  8. Complaints, orders and other processes
2 of the [commissioner] under this act may be served by
3 any one duly authorized by the [commissioner], either
4 in the maimer provided by law for service of process
5 in civil actions or by registering and mailing a copy
6 thereof addressed to such insurer or other person at
7 its or his residence or principal office or place of busi-
8 ness. The verified return by the person so serving
9 said complaint, order or other process, setting forth

10 the manner of such service, shall be proof of the same,
11 and the return postcard receipt for such complaint,
12 order or other process registered and mailed as afore-
13 said shall be proof of the service of the same.

1 Section 9. An order of the [commissioner] to cease
2 and desist shall become final —
3 1. Upon the expiration of the time allowed for filing
4 a [notice of appeal] [petition for writ of certiorari],
5 if no such [notice of appeal] [petition for such writ] has
6 been duly filed within such time.
7 2. Upon a final decision of the court if a judicial
8 review has been sought of the order of the [com-
9 missioner],

1 Section 10. Any person who violates an order of
2 the [commissioner] to cease and desist after it has be-
3 come final, and while such order is in effect, shall for-
4 feit and pay to the state of a civil
5 penalty of not more than five thousand dollars for each
6 violation, which may be recovered in a civil action.



34 HOUSE — No. 50. [Jan. 1947.

Conclusion.

All of the above-mentioned matters should be given 
consideration by a special commission similar to the 
Special Recess Commission which sat during the 1945 
recess, and therefore —

1. We recommend the enactment of a Resolve con
taining provisions similar to those in House Bill No. 50 
of 1946, and in addition authority to study and make ( 
recommendations relating to Non-Profit Hospital Cor
porations formed under General Laws, chapter 176A, and 
also such part of the Workmen’s Compensation Law 
(G. L., c. 152) as pertains to the activities of the Insurance . 
Department.

2. Realizing the burdens carried by the Insurance Com
mittee, and taking into consideration the length of our 
legislative sessions, it may prove desirable to have this 
work undertaken by a special commission appointed by 
the Governor, with the Commissioner of Insurance serving 
as a member ex officio. As an alternative to paragraph 1 
we recommend the appointment of a special commission 
consisting of four members, one of whom shall be the 
Commissioner of Insurance, ex officio, or a member of 
the Insurance Department staff designated by him, and 
three other persons appointed by the Governor, one of 
whom shall be an attorney at law familiar with the Mas
sachusetts insurance laws relating to insurance and in
surance companies, and one of whom shall be a purchaser 
of insurance other than an insurance agent or broker or 
employee or officer of an insurance company or agency of 
such company. A Resolve drafted to accomplish this 
purpose is submitted herewith.






