
HOUSE No. 2189

Cbe Commontoealti) of epassacfjusetts

F IN A L  R E PO R T
O F THF,

SPECIAL COMMISSION INVESTIGATING  
THE PREVALENCE OF SEX CRIMES

U n d e r  C h a p t e r  14 o f  t h e  R e s o l v e s  o f  1947

A pril, 1948

4

BOSTON
W RIG H T & POTTER PR IN TIN G  CO., LEGISLATIVE PRINTERS 

32,1 DERNE STREET 
1948



i



O e  Commontocaltt) of s@assact)usetts

FINAL REPORT OF THE SPECIAL COMMIS
SION INVESTIGATING THE PREVALENCE 
OF SEN CRIMES.

To the Honorable Sena'i and House of Representatives.

In April of last year, your honorable body authorized 
the appointment of this Commission to study the prev
alence of sex crimes and related matters. The Commis
sion has made a preliminary report, and with this final 
report submits its recommendations for consideration 
by the Legislature.

This Commission was empowered to “ make an investi
gation and study relative to the prevalence of sex crimes, 
with a view to determining what changes in, or additions 
to, the laws relating to crime are necessary or advisable 
to provide better means of suppressing sex crimes. Said 
commission, in the course of its investigation and study 
hereunder, shall consider particularly the advisability 
of providing for the imposition of substantial mandatory 
sentences upon conviction of sex crimes and for a stricter 
supervision of sex criminals upon their release, and also 
the advisability of segregating such criminals in separate 
buildings or quarters at the institution to which they are 
sentenced or committed.”

At the outset we wish to re-affirm our indorsement of 
the legislation proposed by the Commission on Juvenile 
Delinquency for creation of a Youth Service Board for 
this Commonwealth. We believe that the proposed Board 
offers the most realistic and promising tool for the identifi
cation and treatment of potentially dangerous sex offend
ers among juveniles. We also urge the enactment of the
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proposed legislation because it provides the most practi
cal method of aiding the community in combatting the 
development of the sexually maladjusted personality or 
deviate.

Since the problem of the juvenile sex offender has 
been covered by the proposals of the Commission on 
Juvenile Delinquency, the remainder of this report and 
its proposals for legislation will deal exclusively with the 
handling of sex offenders who are more than seventeen 
years of age at time of commitment.

Statistics of Sex Crimes.
The Commission obtained evidence that the propor

tion of sex crimes to all crimes, in Massachusetts, has 
remained remarkably uniform since the beginning of this 
century. Statistics compiled by Dr. A. W. Stearns of this 
Commission show that sex crimes of all kinds have con
stituted from 2 to 5 per cent of the total number of crimes 
prosecuted in all the upper and lower courts of the Com
monwealth. Thus, in 1900, the courts heard 102,236 
criminal cases, of which 2,726 involved sex crimes. In 
1942 (the latest year on which we have statistical informa
tion), sex crimes accounted for 4,984 out of a total of 
190,901 prosecuted. Thus, over a forty-two year spread, 
the proportion of sex crimes to all crimes prosecuted re
mained near 2.5 per cent. In only one year did the pro
portion exceed 5 per cent, and that was 1920, when sex 
crimes constituted 8,423 out of 132,674 prosecuted.

There has, then, been no alarming increase in the pro
portion of sex crimes. Furthermore, the sex crime picture 
constitutes a very small fraction of the total crime picture. 
If sex crimes seem more numerous, it is because those 
involving violence capture the headlines and arouse t¡re
public emotionally..

Commission’s Concern with Crimes of Violence.
The sex crimes we have been discussing include all 

categories — indecent assault, carnal abuse of female 
child, rape, abortion, adultery, bigamy, night walking,
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fornication, lewd and lascivious behavior, polygamy, 
keeping a house of ill fame, incest, indecent exposure, 
unnatural act, sodomy, obscenity, and bastardy. The 
range of behavior involved in these acts is too great, they 
differ too widely in their danger to the public, and the 
steps necessary to protect the public from them are too 
distinct to permit of consideration in a single legislative 
program. Protection from the prostitute and the pitny, 
for example, stands on a different order of urgency and 
involves different measures than does protection from the 
sex killer.

A number of atrocious sex crimes, including the 
Coombes’ case, led to the passage of the emergency law 
on sexual psychopaths in 1947, and to the creation of this 
Commission. Consequently, the Commission felt justi
fied in concluding that the type of sex crimes referred to 
it are those involving violence, particularly attacks on 
women and children, rape, mutilation, and murder.

As to the prevalence of these crimes of violence, statis
tics on court prosecutions for indecent assault, abuse 
of female child, and rape indicate that there has been no 
perceptible or disproportionate increase in such attacks. 
The number of cases of rape and of assault with intent 
to rape prosecuted in the courts of this Commonwealth 
have never exceeded forty-three in any one year. The 
Commission obtained some evidence, however, that the 
number of rape cases prosecuted in the courts fails to give 
a complete picture of the extent of this offence. Leading 
police officers and others reported to the Commission 
that too often the victims of sexual assaults, or their 
parents, refuse to report the crime to the police because 
they fear the attendant publicity would do them more 
psychic and social harm than did the experience itself.

Punishment Fails to Protect.
The goal of the Commission’s effort, then, is to increase 

the protection of the public from atrocious sex crimes. 
Traditionally, society has depended almost exclusively 
on punishment to achieve this protection. When a par
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ticularly revolting sex crime inflames the public, the 
instinctive reaction is a demand for harsher penalties. 
However, the present law makes a rapist subject to life 
imprisonment and a rapist-murderer liable to execution; 
yet rape continues to be a relatively common offence and 
sex murders recur. What harsher penalties can we im
pose? The evidence of centuries of experience, coupled 
with our growing knowledge of human behavior, indicate 
that punishment alone can give us no more protection 
than we now have from the youth or man capable of com
mitting a sex crime. Such a person is sick, and punish
ment will change his behavior no more than did society’s 
former practice of chaining and whipping the insane.

The intent to inflict punishment has guided both the 
writing of the laws controlling sex crimes and the adminis
tration of those laws. Consequently, the Commission 
faced the fact that present criminal statutes and present 
steps in their administration — court procedures, sen
tencing, imprisonment, parole, and discharge — are in
adequate to protect the public from the dangerous sex 
offender. Accordingly, the Commission has felt it neces
sary to make proposals for improvement in all these areas 
of administration of the criminal law. It wishes to empha
size how little science yet knows about dangerous sexual 
behavior and about the treatment of those capable of 
such behavior. This is an area calling for a vast amount 
of experimentation, and the most constructive recom
mendations will be those which encourage experimentation 
consistent with the protection of the public.

The way to Better Protection.
The only effective way of increasing the protection of 

the public from atrocious sex crimes is to get hold of the 
potential criminal before he commits such crimes, and 
either correct his tendency or keep him permanently 
segregated from the public. How can such potentially 
dangerous individuals be identified before they commit an 
atrocious attack? This is the crucial question. We can
not overemphasize the difficulties of such identification.
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For one thing, aggressiveness is a normal component of 
the sexual impulse in all males. The divisions between 
acceptable, tolerable, and intolerable sexual behavior are 
not sharp lines; they are rather vague, overlapping areas.

As an aspect of growth, many — perhaps most — 
normal children indulge in “ sex play” which, if continued 
into later life, would stamp them as dangerous criminals. 
The old man whose senility robs him of a lifetime of self- 
control and subjects him to an irresistible urge to play 
with little girls is in a quite different category and requires 
quite different treatment from a youth who assaults and 
mutilates a girl or woman.

The foregoing considerations bring out the fact that the 
Commission and the Legislature in drafting legislation, 
and law enforcement agencies in administering the law, 
have a twofold responsibility, — to protect the public 
and at the same time to protect the rights and freedom 
of the individual. We cannot risk making a false identi
fication of a citizen as a potentially dangerous sex offender. 
To do so would mean depriving him of his liberty and 
wrecking his reputation and life unjustly.

Identification by Certain Acts.
We have come to see that accurate identification of 

the dangerous sexual offender before he has committed 
an atrocious crime constitutes the core of the problem 
submitted to us. The way for accurate identification 
must be paved in the legislation which empowers law 
enforcement agencies to act. As the first condition of 
identification, an individual must have been convicted 
of some specific sexual offence justifying intervention by 
the State. Where such grave issues of civil rights and 
human freedom are involved, action on mere suspicion 
cannot be justified nor permitted. But what kind of an 
offence? Obviously any sex offence involving violence 
or brutality, such as rape, attempted rape, indecent as
sault, or abuse of a child by an adult. Any person guilty 
of such offences shows a lack of respect for the rights of 
others and of society sufficient to justify the State in

7
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making sure that he will not go on to more atrocious 
offences or to the repetition of such offences before releas
ing him.

Again, the daily experience of court and law enforce
ment officers indicates that certain sex offences which 
come to their attention justify further investigation of the 
offender to determine whether he is potentially dangerous.
These offences are incest, sodomy, buggery, indecent ex
posure, unnatural and lascivious acts, open and gross 
lewdness, open and gross lewdness in speech and be- ^  
havior, and indecent assault. Accordingly, the Commis
sion has included these offences in its classification of 
crimes that justify further study and control of an indi
vidual to determine whether he is an aggressive sexual 
deviate.

The criminal law and its enforcement must be based 
upon acts. Courts ask for an “ operational” definition 
when they are to make dispositions provided by law. The 
Commission believes the acts listed as indicative of the 
need for further investigation meet this legitimate re
quirement of the law. On the basis of these acts the 
court is justified in going beyond the acts to determine a 
condition — that is, whether the convicted person is an 
aggressive sexual deviate who, if not treated or restrained, 
will repeat his offence or commit a more serious sexual 
offence. To aid the court in its determination, the Com
mission has set up certain criteria in the following defini
tion of “ aggressive sexual deviate” :

‘ ‘ Any person who has committed an act or acts related 
to the expression of the sexual instinct which is or are 
atypical and compulsive, inconsistent with the stage of 
maturity indicated by the chronological age of the 
person, and associated with the infliction of injury, loss 
or pain on any person or creature.” a

The phrase “ aggressive sexual deviate” itself is broad 
enough to include all the abnormalities noted in sexual 
behavior without constructing a phantom personality- 
type considered capable of harboring such drives. By 
“ acts related to the expression of the sexual instinct” is
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indicated a specificity in aim pointing to the conjoint 
operation of the aggressive and sexual instincts.

Sex acts to fit this classification must be “ atypical” ; in 
other words, they are not within the conventional sexual 
experience of our culture and society. The word atypical 
is also used deliberately in order to avoid the use of the 
word “ abnormal.” This behavior must also be “ com
pulsive” ; that is, rendering the individual powerless to 
resist an impulse, the senselessness and disabling quality 
of which he is fully aware.

By qualifying the offences as “ inconsistent with the 
stage of maturity indicated by the chronological age of 
the person . . .”  the Commission attempts for the first 
time, as far as is known, to establish the validity of the 
presence or absence of sexual maturity in respect to the 
activity expected of an individual at any particular stage 
of his life, entirely independent of sanity or insanity. This 
is also a protective clause, as it immediately excludes 
sexual practices by young children that are consistent and 
expected with the advance of curiosity at their age.

Of course, the courts’ main reliance must be upon a 
scientific diagnosis by qualified specialists. As will be 
seen later, the Commission has made special provision for 
such diagnosis.

Superior Court Jurisdiction.
In looking into court practices in the handling of sex 

offences with which it is particularly concerned, the Com
mission has found that district courts sometimes lack 
the probation and other services for thorough investiga
tion of the offender. Also district courts occasionally 
lack understanding of the danger to society of certain 
types of offenders. Some repeaters have been given sus
pended sentences or placed on probation only to con
tinue their aggressive sexual behavior. One instance 
brought to the attention of the Commission concerns a 
man of forty-five who, in 1947, was caught in a subway 
station in homosexual acts with youngsters whom he 
had enticed. The man had an excellent educational
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background, and it was perhaps this fact that led to his 
release on a suspended sentence to the house of correc
tion.

In another instance that occurred in 1948, a mechanic, 
married and the father of a child, happened to notice a 
group of youngsters at play. He left his work and en
ticed a five-year old boy into a temporary comfort sta
tion where he abused the child. Some time later the 
boy complained to his parents and the man was brought 
into the district court. He pleaded guilty and was given 
a suspended sentence and placed on probation.

The use of these illustrations should be considered in 
no sense a condemnation of the district courts. There 
are plenty of illustrations of the imposition of extreme 
penalties. However, the Commission believes that the 
protection of the public requires that all potentially dan
gerous sex offenders be given the most thorough diag
nosis possible and handled in accordance with the results 
of the diagnosis. It believes that the Superior Court is 
better equipped to deal with such offenders. Whereas, 
for example, there are 72 district courts manned by 252 
jurists, the Superior Court is a unit composed of 32 jus
tices, of whom only 12 are assigned to handle criminal 
cases.

Accordingly, the Commission recommends that for the 
sex offenses listed, the district court serve only to hear 
the facts presented by the police, and to determine 
whether or not the defendant should be held for prob
able cause. If it so finds, the district court should re
mand the defendant to the Superior Court for trial. 
District court justices interviewed by members of the 
Commission have stated that they would have few re
grets on seeing this type of offender removed from their 
jurisdiction to that of the Superior Court.

In addition to the smaller number of judges who wTould 
handle these sex offences and thereby gain increasing 
knowledge and understanding of such offenders, the Su
perior Court has other advantages for dealing with these 
difficult cases. It has the full facilities of the Probation
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Department for the complete investigation that is indis
pensable to understanding the defendant. At the same 
time, the defendant tried in the Superior Court has the 
protection afforded by a jury trial. Finally, trial in the 
Superior Court excludes any likelihood of an emotional 
outbreak by an incensed public that might be prejudicial 
to the defendant, and also any likelihood of pressure, 
social or political, that might seek to influence disposi
tion favorable to the accused.

In view of the small number of sex crimes involved, 
the added burden on the Superior Court would not be 
great.

Indeterminate Sentence and Treatment.
Once a Superior Court has found a convicted person to 

be an aggressive sexual deviate, what disposition shall it 
make of him? In accordance with the resolve adopted 
by the Legislature, the Commission considered the im
position of substantial mandatory sentences for those 
convicted of sex crimes. It found, however, that any 
fixed sentence protects the public only during the period 
of the sexual deviate’s confinement. Release of a person 
convicted of a sex crime upon completion of his term of 
imprisonment furnishes no assurance that he will not go 
out and again commit the same or a worse offence.

The Coombes boy, for example, had been committed 
to a state training school for various assaults before he 
made the attack resulting in death. He was a model 
prisoner, and the authorities released him when he had 
met the qualifications established for all inmates of their 
institution.

Obviously, something more than a fixed sentence, 
whether for a long or short term, is required. The 
present practice certainly fails to protect the public. The 
Commission finds that most persons convicted of sex 
offences are charged with misdemeanors, and may be 
given anything from probation to a maximum of two 
years in the house of correction. Some, of course, are 
sent to prison.
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The Commission is convinced that imprisonment with 
other offenders in jail, reformatory, or prison does more 
harm than good alike to the sex offender, to the other 
inmates of the institution, and ultimately to society at 
large. The evidence that the Commission has gathered 
concerning the sexual practices that are rampant in all 
such institutions makes a farce of the idea of rehabilitating 
sex offenders in them. Imprisoning a sex offender in a 
mass-custody penal institution is like committing a 
malarial patient to a swamp.

The number of sex offenders who repeat their offences 
after imprisonment strips away any illusions about con
finement alone as a cure. A recent authoritative report 
states:

Data which we have on more than 1,200 persons who have been 
convicted of sex offences indicate that there are very few who modify 
their sexual patterns as a result of their contacts with the law. . . . 1

If imprisonment and punishment will not cure danger
ous sexual offenders, what type of treatment will? The 
evidence indicates that no one can give a positive answer 
to this question. Some so-called psychopathic personali
ties, wrho express their mental disorder in sex attacks, 
cannot be rendered safe by any means now known. But 
some can be, and further study and experimentation may 
well develop new methods of therapy that will be effective 
on cases now considered hopeless.

Prison administrators report that the so-called psycho
paths, whether they express their condition in sexual 
attacks, arson, homicide, or other offences, are often the 
most difficult group to handle. The Commission ob
tained informally from an official of the Federal Bureau 
of Prisons the following information on the Bureau’s 
experience with sexual deviates:

AH our institutions have a certain number of persons diagnosed as 
psychopaths, and they are certainly a troublesome group. But when 
we grouped them together at the Medical Center for Federal Prisoners 
at Springfield, Missouri, under psychiatric direction, we did not seem

1 Kinsey et al: Sexual Behavior in the Human Male. Phila. 1948.
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to accomplish any more than before. In fact, they tore the place 
apart and we had to redistribute the more difficult group . . .

. . .  1 think that perhaps one error was that the psychiatrists 
operated on the assumption that everything else (casework, educa
tion, vocational training, etc.) had failed, and tried to depend on 
psychotherapy alone. With most of these youngsters, there has been 
no opportunity to try what is usually included under “ rehabilitative 
services,”  since they have kicked over the traces and have become 
disciplinary problems before they could be exposed. What I would 
like to see tried with these problem cases, whether they are called 
psychopaths or not, is an all-around program including both psychi
atric study and therapy and a good activity program.

The Commission believes the foregoing to be sound for 
treatment of the adult as well as the juvenile offender, 
and that the protection of society will be best served by 
placing the sexual offender where he can be actively 
treated in an institution that is neither a prison nor a 
hospital, but somewhere between these two types. Such 
an institution should have adequate facilities for observa
tion, examination, and treatment of its inmates. It would 
function not as a preventive but as a therapeutic institu
tion, like a mental hospital. Its goal would be to cure 
the aggressive tendencies of the individual so that he 
could be returned to the community with little or no 
danger of again menacing his fellow citizens. When that 
period arrived he would be tried on parole. So long as he 
continued a menace he would be retained in custody, as 
the insane are now retained.

To make such handling possible, the Superior Court 
must impose an indeterminate sentence on all those it 
finds to be aggressive sexual deviates. The Commission 
makes this recommendation. To protect the rights of 
the offender and to insure that no man shall be lost sight 
of indefinitely in a custodial institution, the Commission 
has required that every inmate’s case shall be reviewed at 
least once every two years.
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A Special Institution.
Lack of facilities makes it necessary for the time being 

to commit aggressive sexual deviates to the Department 
of Correction, and the Commission wishes to express the 
hope that the Department will be able to segregate such 
offenders within one of its institutions. This is a tem
porary expedient, and provision should be made for the 
speedy establishment of a separate institution for the 
custody and treatment of sexual and other psychopaths.

The Commission is convinced that no one can now say 
what the capacity of this facility should be nor how it 
should be organized as to personnel and program. It 
therefore recommends that the Commissioner of Mental 
Health, the Commissioner of Correction, a member of the 
proposed State Releasing Authority designated by its 
chairman, and a member of the proposed Youth Service 
Board designated by its chairman, should constitute, with 
legislative representation, a commission to explore the field 
in the light of the actual and potential case load for such 
an institution, and agree on a tentative treatment pro
gram. The Commission would submit its report with 
specific recommendations to the next session of the 
Legislature.

Division of Classification and Release.
It is the Commission’s hope that proper treatment can 

help to make many aggressive sexual deviates fit for re
lease to the community. The responsibility for the re
lease of such offenders, like the related responsibility of 
determining in the first place whether a person is a sexual 
deviate, is obviously grave. In both instances the deci
sion must weigh the rights of the individual against pro
tection of the public. No reasonable doubt should exist 
in the minds of those charged with this duty of classi
fying a man as a sexual deviate, or later of considering 
him for release.

No decision as to sexual deviation can possibly be made 
with any degree of certainty in a brief examination. 
Weeks and months are required for a responsible determi-
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nation of this question. Even a thirty-day period of ob
servation in a mental hospital of a criminal who knows he 
is under examination may be inconclusive. The Com
mission recommends that persons convicted of the sex 
crimes which indicate they may be aggressive sexual de
viates shall be remanded to a new Division of Classifica
tion and Release, within the Department of Correction, 
for examination for a period not to exceed six months. At 

. the end of that time or earlier the Division would make a 
complete report to the court, and( on the basis of its find
ings, would recommend either the imposition of the statu
tory sentence or a finding of aggressive sexual deviation 
and an indeterminate sentence to the custody of the 
Division.

Clearly the Division would need a highly trained staff 
of experts in clinical psychology, psychiatry, medical, and 
social work to make the examination and to carry out 
treatment with those sex offenders who are committed to 
the Division’s custody for indeterminate sentence. Mem
bers of the releasing commission would have to take final 
responsibility for all recommendations and dispositions.

Recommendations for changes in the present system 
of releasing prisoners are appended to this report. These 
provide for abolition of the present State Parole Board 
and appointment of a new unit with longer terms and 
more adequate compensation serving within the De
partment of Correction. This Commission recommends 
strongly that the new agency take in the duties described 
in this report for the examination, custody, treatment, 
and release of sex offenders and aggressive sexual deviates.

Under the provisions of the legislation recommended 
by the Commission for the establishment of the Division 
of Classification and Release, discharge of the sexual 

$ deviate would be subject to final approval by the original 
committing court.

Repeal of Chapter 123A.
In the event that the Legislature concurs in the rec

ommendations by this Commission and the Juvenile 
Delinquency Commission, there would appear to be lit-
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tie need for the procedure set up under chapter 123A 
in 1947.

This Commission believes that the objectives sought 
by chapter 123A, — the arrest of the criminal develop
ment of the habitual sexual deviate or psychopath, — 
are fully met by the proposals contained in this report 
relating to adult offenders, and by the report of the 
Juvenile Delinquency Commission on offenders under 
seventeen.

Not all sex crimes will be automatically eliminated by 
statute. Nor will all offenders released on parole justify 
the opinion of even the best qualified administrators. 
Knowledge of the sexual deviate, and of the methods 
of treating him, is still, for the most part, in the opinion 
stage. We strongly urge that the Legislature continue 
its study of this dominant problem, either by this Com
mission or another in order to place within the grasp of 
the citizens of the Commonwealth the maximum in
formation for detecting and apprehending those persons 
whose sexual behavior jeopardizes the public welfare. 
A resolve to carry out this recommendation is appended 
to this report.

Other Recommendations made to the Commission.
During the stud}' by the Commission, its members 

have received many recommendations for changes in the 
laws relating to sex crimes. Some have been discarded 
as inimical to the rights of the individual; others have 
raised constitutional questions. One of the latter carried 
the strong support of police authorities.

Adverse Newspaper Publicity.
They have pointed out that their efforts at apprehen

sion of sex offenders have been seriously hampered by 
newspaper publicity on cases of this type that have 
gone to trial. Parents have refused to subject their 
children to the clinical glare of newspaper notoriety. 
Offenders have thereby been freed to continue their
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aggressions until a final violation too vicious to overlook 
brings them into court. This Commission is not pre
pared to say that newspapers should be prohibited from 
printing the names of victims in these tragic occurrences, 
but urges, with strong conviction, that they consider the 
serious consequences of such publicity. A small number 
of the most respected newspapers in the Commonwealth 
voluntarily censor their columns; others by agreement 
refuse to print anything that would bring scorn or ridi
cule to a complainant in a case involving a sex crime. 
This practice the Commission strongly commends.

Bargain Sentences.
The practice of “ bargain” sentences for sex offenders 

should be outlawed. Too frequently a sex offender is 
allowed to plead guilty to a lesser offence on the pretext 
that the Commonwealth is saved the expense and trouble 
of proving the greater charge.

Civil Processes.
This Commission seriously considered a civil as well 

as criminal process for commitment of the potentially 
dangerous sex offender, hoping to provide a means by 
which indications or traits of behavior unhealthy to the 
public welfare could serve as the basis for confinement. 
A formula for accurate detection of the dangerous sexual 
offender before he has committed an act has not yet 
been developed.

There are, however, facts relating to this vitally im
portant phase of the problem confronting us which are, 
it is true, controversial among professional men, but 
which the Commission feels should be made available to 
the public at this time. They relate to the uncontrolled 
impulses that predicate the offence, the undeterred fury 
that results in the mutilation of children and adults 
prior or subsequent to a vicious sexual assault.

From a medical point of view, the aggressive sexual 
deviate is a person in whom there is a combined opera
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tion of the aggressive instinct and the sexual instinct 
after the latter has matured in adolescence. During the 
first ten years of his life, a child is expected to learn the 
social duties compelling him to curb an innate tendency 
for destruction of person and property. To learn to con
trol such aggressive instincts is a normal task of child
hood, and is usually accomplished before the onset of 
adolescent sexual instincts.

Failure to drill children to curb instinctively this brutal 
urge brings them to adolescence and its sexual problems 
without eliminating the pleasure derived from the actual 
expression of the mutilative impulse. This fault in child
hood development may be evidenced by an uninterrupted 
continuation of these tendencies up to the time of physio
logical sexual maturity, or it may be partially and imper
fectly repressed to break forth even more powerfully 
at a later date.

Explanation of these two impulses is essential to an 
understanding of the individual who becomes a sexual 
deviate. Only such a structuralization will account for 
the many forms that these sexual attacks may take; 
for example, there are cases where mutilation and/or 
killing occurs, accompanied by a sexual assault. In these 
instances the time sequences may be greatly altered, as 
case follows case, in that in one the assault is followed by 
lulling or mutilation; in another, the mutilation may 
precede the killing; or, in yet another, it may be inflicted 
on the body after death. On the other hand, there may 
be mutilation of the potential sexual partner up to or 
after death without any sign that a sexual assault took 
place at any time.

No theory that excludes the equally pleasurable ex
pression of both the instinct of sex and the instinct of ag
gression-destruction can explain all the variations that 
are encountered in the case books.

With this comprehension of the aggressive-destructive 
sexual offender, it is possible to consider a legal definition 
of the sexual offender that will include: (1) The better 
part of the more important concepts outlined above.
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(2) A possible basis for the individualized and special 
legal procedures necessary for handling such cases as 
civil as well as criminal problems. (3) Finally, quali
fying provisions that will not jeopardize the rights and 
security of all citizens by too broad and general descrip
tions of sexual behavior.

In dealing with legal concept, it is of no use to describe 
the individual. The legal profession rightly is not inter
ested in descriptions of people. It is interested only in a 
description of acts committed. For these reasons the 
legal profession wishes to be rid of such terms descriptive 
of total personality as “ psychopathic personality,’ ’ “ con
stitutional psychopath,” and the more recently introduced 
“ sexual psychopath.”  They insist that these terms are 
meaningless in the individual case because they have had 
experience with successive psychiatrists struggling with
out agreement to describe accurately this personality.

In short, attorneys are only too well aware that psychi
atrists themselves have difficulty in agreeing upon what 
is meant exactly by such vague classifications.

Even more serious objection to the establishment of a 
personality type rather than an act, as a legal criterion of 
the sex offender, is the fact that before the law, in order 
to prove a person is a “ personality” — i.e., a “ sexual 
psychopath” — it is necessary to show that sex offences 
have been repeated by the offender, and hence are a pat
terned response with him. Not only is this difficult; it 
constitutes a loophole through which the first offender may 
be turned back untreated to society. The next act of 
violence, the necessary “ repeated” incident, may result 
in murder or serious injury of some innocent person.

The definition adopted by the Commission as a guide to 
identification of the sexual deviate could serve as a basis 
for a medically oriented, legal procedure in civil cases, 
and as a community aid to insure early detection.

It may be too early to assume that this definition, at 
least with its substantive aspects if not in this precise 
form, would be accepted by the community and particu
larly by the community’s representatives, law-makers and
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courts in respect to a civil procedure. However, it has 
been strongly urged on this Commission as an avenue to 
better programs to insure (a) increased protection of so
ciety, and (b) a more scientific method of treatment 
which, in turn, would eventually add tremendously to the 
meager knowledge of the biological mechanisms in these 
cases. Moreover, a concept such as this may provide us, 
if implemented wisely, with the first opportunity, and 
perhaps only opportunity, for the early detection of sexual 
deviates before they have committed a serious offence.

The tragedy has been and still is that seemingly nothing 
can be done within our present legal system about the 
person whom parents, guardians, and other responsible 
members of society know to have manifested in behavior, 
short of serious assault, many of the traits and attributes 
of the potentially aggressive-destructive sexual delin
quents. It is usually only after a serious crime has been 
committed that we learn that the parents have been wor
ried for some time about him, but did not know about, 
refused to admit the need for, or were unable to procure 
psychiatric treatment or advice. Or, worse still, a physi
cian or even a psychiatrist, in reviewing the case diag
nostically, has found himself completely blocked in any 
attempt to protect society before a crime was committed 
because he had to tell the family that the youngster was 
sane and responsible and hence not committable.

It would seem that a non-criminal procedure by means 
of application to the juvenile court for the child below 
seventeen years, and to the Superior Court for those be
yond juvenile court age, should be available to parents 
and guardians or next of kin, whose charges clearly demon
strate in behavior (for which the persons have not yet 
been apprehended on a criminal charge) that they are 
sexual deviates in the manner outlined in the definition, 
and for whom they wish observation, supervision, and 
treatment in a special unit as a safeguard against the 
actual commission of a serious sex crime. Such civil pro
cedures would have to be safeguarded by secrecy, by the 
right to jury trial of the issue involved, by the use of
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competent medical testimony, by all the rules of evidence, 
and by penalties for the invocation of proceedings with 
malicious intent.

In other words, what is required if the community is to 
be protected to the fullest degree from the serious sex 
delinquent is an avenue to treatment and supervision, a 
program of prevention through case finding that does not 
(a) depend on the conviction of the individual for having 
previously committed one or more crimes, and that at the 
same time (b) does not depend upon legal requirement for 
commitment of the sexual deviate as an insane person.

To proceed to an affirmative program of civil commit
ment of potential sexual deviates based on the above, the 
community must answer these questions: Is it willing to 
surrender certain constitutionally guaranteed rights in the 
interest of insuring greater safety and security? Are the 
advantages secured by waiving these rights great enough 
to warrant placing sex crimes in a special category? The 
answer today at least appears to be that society must take 
the same risk in relation to sex crimes that is involved in 
offences such as arson and theft.

It is obvious at this time that our judicial processes, 
constitutionally and properly, do not permit the detention 
of any one before there is indisputable proof of the justice 
of such action. Without more, much more, information, 
this Commission is reluctant now to make a recommenda
tion that so vitally involves the freedom of the individual.

Conclusion.

The solution of the sex crime problem is a distinct chal
lenge to the public and to the officials of the Common
wealth. Law enforcement works within legislated limits. 
The public is less hampered. Full co-operation and in
telligent education are needed to wrest attention from the 
more spectacular phases of crime to the vital necessity for 
preventive measures.

If we seriously intend to reduce the opportunity for 
crime, agencies responsible for arrest, detention, diagnosis, 
and treatment at the community level all need to apply
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modern knowledge of child and adult behavior in its rela
tion to total environment. But the promising area for 
prevention lies back of these law enforcement agencies, —  
in the schools, in the churches, in the neighborhood, and 
in the home.

Respectfully submitted,

PHILIP K. ALLEN,
Chairman.

ALLAN ROY KINGSTON.
ALAN J. HODDER.
ROBERT F. MURPHY.
GEORGE E. GARDNER.
A. WARREN STEARNS.
JOHN L. SULLIVAN.
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PROPOSED LEGISLATION.

A p p e n d i x  A .

£be Commontoealtj) of ^assacfjusetts

In the Year One Thousand Nine Hundred and Forty-Eight.

An Act d e f in in g  c r im e s  in v o l v in g  s e x u a l  d e v ia t io n ,

ABOLISHING THE PAROLE BOARD, CREATING THE RELEAS

ING AUTHORITY AND DEFINING ITS POWERS AND DUTIES, 

ESTABLISHING DEPARTMENTS FOR AGGRESSIVE SEXUAL 

DEVIATES, AND PROVIDING FOR THE CUSTODY, TREAT

MENT, AND CARE OF PERSONS COMMITTED TO SUCH 

DEPARTMENTS.

Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the 
same, as follows:

1 S e c t io n  1. Sections 22, 23, and 24 of chapter
2 265 of the General Laws, and sections 3, 5, 17, 34,
3 and 35 of chapter 272 of the General Laws are hereby
4 repealed.

1 S e c t io n  2. Section 16 of said chapter 272, as
2 appearing in the Tercentenary Edition, is hereby
3 amended by striking out, in lines 2 to 4, inclusive,
4 the words “ or a man or woman, married or unmar-
5 ried, who is guilty of open and gross lewdness and
6 lascivious behavior” , — so as to read as follows:-—•
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7 Section 16. A man and woman who, not being
8 married to each other, lewdly and lasciviously asso-
9 ciate and cohabit together shall be punished by im-

10 prisonment in the state prison for not more than
11 three years or in jail for not more than two years or
12 by a fine of not more than three hundred dollars.

1 Section 3. Said chapter 272 is hereby further
2 amended by striking out section 53, as amended by
3 chapter 377 of the acts of 1943, and inserting in place
4 thereof the following: —
5 Section 53. Stubborn children, runaways, com-
6 mon drunkards, common night walkers, both male
7 and female, common railers and brawlers, persons
8 who with offensive and disorderly act or language
9 accost or annoy persons of the opposite sex, idle and

10 disorderly persons, disturbers of the peace, and keep-
11 ers of noisy and disorderly houses, may be punished
12 by imprisonment in a jail or house of correction for
13 not more than six months, or by imprisonment at
14 the state farm, or by a fine of not more than two
15 hundred dollars, or by both such fine and imprison-
16 ment.

1 Section 4. The General Laws are hereby amended
2 by inserting after chapter 272 the following new
3 chapter:

4 Chapter 272A.

5 Crimes Involving Sexual Deviation.

6 Section 1. Whoever ravishes and carnally knows
7 a female by force and against her will shall be punished
8 by imprisonment in the state prison for life or for
9 any term of years.
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10 Section 2. Whoever unlawfully and carnally
11 knows and abuses a female child under sixteen shall
12 be punished by imprisonment in the state prison for
13 life or for any term of years, or, except as otherwise
14 provided, for any term in any other penal institution
15 in the commonwealth.
16 Section 8. Whoever assaults a female with intent
17 to commit a rape shall be punished by imprisonment
18 in the state prison for life or for any term of years or
19 by a fine of not more than one thousand dollars and
20 imprisonment in jail for not more than two and one
21 half years.
22 Section 4- Whoever applies, administers to or
23 causes to be taken by a woman or girl any drug, mat-
24 ter or thing with intent to stupefy or overpower her
25 so as thereby to enable any person to have unlawful
26 sexual intercourse with her shall be punished by
27 imprisonment in the state prison for not more than
28 three years or in jail or the house of correction for
29 not more than two and one half years or by a fine
30 of not more than one thousand dollars, or by both
31 such fine and imprisonment in jail or the house
32 of correction.
33 Section 5. Whoever has unlawful sexual inter-
34 course with a female who is feeble-minded, an idiot
35 or imbecile or insane, under circumstances which do
36 not constitute rape, shall, if he had reasonable cause
37 to believe that she was feeble-minded, an idiot or
38 imbecile or insane, be punished as provided in sec-
39 tion four.
40 Section 6. Any person who is guilty of open and
41 gross lewdness and lascivious behavior shall be
42 punished by imprisonment in the state prison for not
43 more than three years or in jail for not more than two
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44 years or by a fine of not more than three hundred
45 dollars.
46 Section 7. Persons within the degrees of consan-
47 guinity within which marriages are prohibited or
48 declared by law to be incestuous and void, who inter-
49 marry or have sexual intercourse with each other,
50 shall be punished by imprisonment in the state
51 prison for not more than twenty years or in jail for
52 not more than two and one half years.
53 Section S. Whoever commits the abominable and
54 detestable crime against nature, either with mankind
55 or with a beast, shall be punished by imprisonment
56 in the state prison for not more than twenty years.
57 Section 9. Whoever commits any unnatural and
58 lascivious act with another person shall be punished
59 by a fine of not less than one hundred nor more than
60 one thousand dollars or by imprisonment in the state
61 prison for not more than five years or in jail or the
62 house of correction for not more than two and one
63 half years.
64 Section 10. Lewd, wanton and lascivious persons
65 in speech and behavior and persons guilty of indecent
66 exposure shall be punished by imprisonment in a
67 jail or house of correction for not more than six
68 months, or by imprisonment at the state farm, or
69 by a fine of not more than two hundred dollars, or
70 by both such fine and imprisonment.

1 Section 5. Chapter 218 of the General Laws is
2 hereby amended by inserting after section 26 the
3 following new section: —
4 Section 26A. Notwithstanding any contrary pro-
5 visions of section twenty-six, district courts shall
6 not have final jurisdiction of any offence defined
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7 and made punishable under chapter two hundred
8 and seventy-two A, nor of any attempt to commit
9 any such offence.

1 Section 6. Chapter 27 of the General Laws is
2 hereby amended by striking out section 5, as most re-
3 cently amended by section 1 of chapter 399 of the acts
4 of 1937, and inserting in place thereof the following: —
5 Section 5. There shall be in the department, but
6 in no respect subject to the jurisdiction thereof, a
7 releasing authority of five members, consisting of a
8 commissioner and two associate commissioners, all
9 three of whom shall be men, and two associate com-

10 missioners who shall be women. Three of the mem-
11 bers of said authority shall be trained, qualified and
12 experienced, respectively, in the fields of psychiatry,
13 medicine and social service work, and one of them
14 shall be an attorney at law; each of the members
15 so qualified shall have had not less than five years’
16 training and experience in his specialized field.
17 They and their successors shall be appointed by the
18 governor, with the advice and consent of the council,
19 shall hold office during their designated terms, and
20 shall be removed only by the governor upon the
21 address of both houses of the general court. Upon
22 the expiration of the term of office of a commis-
23 sioner his or her successor shall be so appointed for
24 a term of ten years. The commissioner shall receive
25 a salary of nine thousand dollars a year. The two
26 associate commissioners who are men shall receive
27 a salary of seven thousand dollars a year. The two
28 associate commissioners who are women shall re-
29 ceive a salary of four thousand dollars a year. Ex-
30 cept as hereinafter provided, only the commissioner
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31 and the two associate commissioners who are men
32 shall constitute the releasing authority having juris-
33 diction over parole matters relating to men, and
34 only the commissioner or an associate commis-
35 sioner designated by him and the two associate com-
36 missioners who are women shall constitute the re-
37 leasing authority having jurisdiction over parole
38 matters relating to women. The commissioner and
39 all four associate commissioners shall constitute the
40 releasing authority having jurisdiction over matters
41 of general administration, including promulgation
42 and enforcement of rules and regulations which do
43 not apply exclusively to parole matters relating to
44 women, over all matters entrusted to the authority
45 under chapter one hundred and twenty-three A, and
46 over matters relating to pardon. The commissioner
47 shall be the chairman and administrative head of
48 the releasing authority as constituted in each of
49 the manners aforesaid. The commissioner and the
50 associate commissioners who are men shall devote
51 their entire time during regular business hours to
52 the duties of their office. The commissioner and
53 the associate commissioners shall not hold office in
54 any political party or political committee.
55 The authority shall, in addition to all its other
56 powers and duties, have the custody of all persons
57 committed to departments for aggressive sexual de-
58 viates under chapter one hundred and twenty-
59 three A, and shall conduct studies relative to the
60 correction, treatment, and care of all such persons.

1 Section 7. The parole board existing on the
2 effective date of this section is hereby abolished, and
3 all books and papers of said board shall upon said
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4 date be turned over to the releasing authority cre-
5 ated by the preceding section. All unexpended
6 balances of moneys heretofore appropriated for said
7 parole board shall be immediately available for ex-
8 penditure by said releasing authority. The employ-
9 ees of said parole board are hereby transferred to

10 serve under the said releasing authority without im-
11 pairment of their civil service status.

1 Section 8. The powers and duties of the parole
2 board abolished by the preceding section shall here-
3 after be exercised and performed by the releasing
4 authority created by section six, and when used in
5 any statute, rule, or regulation, the phrase “ parole
6 board”  or “ board of parole” , or any words connot-
7 ing the same, shall mean said releasing authority,
8 unless a contrary intent clearly appears.

1 Section 9. Chapter 127 of the General Laws is
2 hereby amended by striking out section 129, as most
3 recently amended by section 1 of chapter 131 of the
4 acts of 1947, and inserting in place thereof the fol-
5 lowing section: —
6 Section 129. The officer in charge of each prison
7 or other place of confinement, except a defective
8 delinquent department, shall keep a record of the
9 conduct of each prisoner in his custody whose term

10 of imprisonment is four months or more. Every such
11 prisoner whose record of conduct shows that he has
12 faithfully observed all the rules of his prison or other
13 place of confinement, and has not been subjected to
14 punishment, shall be entitled to have the term of his
15 imprisonment reduced by a deduction from the
16 maximum term for which he may be held under his
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17 sentence or sentences, which shall be determined as
18 follows: upon a sentence of not less than four months
19 and less than one year, one day for each month ; upon
20 a sentence of not less than one year and less than
21 three years, three days for each month; upon a
22 sentence of not less than three years and less than
23 five years, four days for each month; upon a sentence
24 of not less than five years and less than ten years,
25 five days for each month; upon a sentence of ten
26 years or more, six days for each month. If a prisoner
27 has two or more sentences to be served concurrently
28 or otherwise, the maximum period of time for which
29 he may be held under his sentences shall be the basis
30 upon which the deduction shall be determined. A
31 prisoner in a state penal institution, who has not been
32 released on parole and who is entitled to have the
33 term of his imprisonment reduced, shall receive from
34 the releasing authority a certificate of discharge,
35 and shall be released from the prison in which he has
36 been confined upon the date which has been deter-
37 mined by such a deduction from the maximum term
38 of his sentence or sentences. A prisoner in a county
39 penal institution who is entitled to have the term of
40 his imprisonment reduced shall receive from the
41 county commissioners or, in Suffolk county, the penal
42 institutions commissioner of Boston, a certificate of
43 discharge, and shall be released from the prison in
44 which he has been confined upon the date which
45 has been determined by such a deduction from the
46 maximum term of his sentence or sentences. If a
47 prisoner violates any of the rules of his prison or
48 other place of confinement, the commissioner of cor-
49 rection, county commissioners, and, in Suffolk
50 county, the penal institutions commissioner of Bos-
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51 ton, upon the recommendation and evidence sub-
52 mitted to them, respectively, in writing by the war-
53 den, superintendent, or officer in charge, shall decide
54 what part, if any, of such deduction of sentence or
55 sentences shall be forfeited by such v olation of the
56 rules of his prison or other place of confinement. If
57 a prisoner, while on parole from a state penal insti-
58 tution, violates his parole and is returned to the
59 institution for such violation, the releasing authority
60 shall determine what part, if any, of such deduction
61 of sentence or sentences shall be forfeited as a result
62 of such violation. If, during the term of imprison-
63 ment of a prisoner confined in a state or county
64 institution, he shall commit any offence of which he
65 shall be convicted and sentenced, all such deductions
66 from the former sentence of imprisonment shall be
67 thereby forfeited. A prisoner, heretofore or here-
68 after released on parole from a state penal institu-
69 tion, who has faithfully observed all the rules of his
70 parole and has not been returned to prison for the
71 violation of his parole, shall be entitled to have the
72 term of his imprisonment reduced by a deduction
73 from the maximum term for which he may be held
74 under the sentence or sentences to be determined in
75 the same manner as if he had not been released on
76 parole, and shall receive from the releasing authority
77 a certificate of final discharge and release from fur-
78 ther supervision upon the date which has been deter-
79 mined by such a deduction from the maximum term
80 of his sentence or sentences. When any person serv-
81 ing a sentence imposed for a violation of section
82 twenty-three of chapter two hundred and sixty-five,
83 or for an attempt to commit the crime referred to in
84 said section twenty-three, is released in accordance
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85 with the provisions hereof, he shall not be given any
86 certificate of discharge hereunder, but shall be re-
87 leased on parole and shall be subject to the provisions
88 of law governing parole until the expiration of the
89 term of imprisonment to which he had been sentenced.

1 S e c t io n  10. Said chapter 127 is hereby further
2 amended by striking out section 132, as most re-
3 cently amended by section 3 of chapter 543 of the
4 acts of 1946, and inserting in place thereof the fol-
5 lowing section: —
6 Section 132. The releasing authority shall be
7 charged with the duty of determining what prisoners,
8 within its jurisdiction as defined in section one hun-
9 dred and twenty-eight, in the penal institutions of

10 the commonwealth or transferred therefrom to jails
11 or houses of correction, may be released on parole and
12 when and under what conditions. The power to
13 grant a parole permit to any such prisoner and to
14 revoke, revise, alter, or amend the same, and the
15 terms and conditions on which it was granted, shall
16 remain in the releasing authority until the expiration
17 of the maximum term of the sentence or sentences
18 for the service of which such prisoner was committed,
19 notwithstanding the transfer of such prisoner from
20 an institution of the commonwealth to any other in-
21 stitution. Said releasing authority shall also be
22 charged with the duty of supervising all prisoners
23 released on parole permits granted by it, of making
24 such investigations as may be necessary in connection
25 therewith, of determining whether violation of parole
26 terms and conditions exists in specific cases, and of
27 deciding the action to be taken with reference
28 thereto, and of aiding paroled prisoners to secure
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29 employment. The releasing authority shall also be
30 charged with the duty of supervising all prisoners
31 pardoned on parole conditions, and of reporting to
32 the governor and to the warden, superintendent, or
33 keeper, respectively, of the institution in which the
34 prisoner was confined at the time of his pardon,
35 violations by any such prisoner of the parole condi-
36 tions applicable to his pardon.

1 S e c t io n  11. Said chapter 127 is hereby further
2 amended by striking out section 133, as most recently
3 amended by chapter 254 of the acts of 1946, and in-
4 serting in place thereof the following section: -
5 Section 133. Parole permits may be granted by
6 the releasing authority to prisoners subject to its
7 jurisdiction at such time as the authority in each case
8 may determine; provided, that no prisoner held
9 under sentence to the state prison shall receive a

10 parole permit until he shall have served two thirds of
11 his minimum sentence, or, if he has two or more sen-
12 tences to be served otherwise than concurrently, two
13 thirds of the aggregate of the minimum terms of such
14 several sentences.

1 S e c t io n  12. Said chapter 127 is hereby further
2 amended by striking out section 134, as most
3 recently amended by section 4 of chapter 543 of the
4 acts of 194(5, and inserting in place thereof the fol-
5 lowing section: -—
6 Section 134■ No parole permit shall be granted by
7 the releasing authority to an inmate in the state
8 prison, the Massachusetts reformatory, the reforma-
9 tory for women, the state prison colony, or the state 

10 farm until the inmate has been seen by said authority.
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11 The warden and superintendents of the penal insti-
12 tutions of the commonwealth, personally or by a
13 representative, shall be present at all meetings of the
14 releasing authority at which the authority votes on
15 the matter of the release from their respective insti-
16 tutions of a prisoner serving sentence for a felony or
17 of a defective delinquent. Each member of the re-
18 leasing authority shall record in clear and concise
19 form the reasons for his or her decision in the matter
20 of granting a parole permit to a prisoner serving a
21 sentence for a felony or to a defective delinquent.

1 S e c t io n  13. Said chapter 127 is hereby further
2 amended by striking out section 135, as appearing in
3 section 2 of chapter 690 of the acts of 1941, and in-
4 serting in place thereof the following section: —
5 Section 185. The commissioner shall furnish to
6 the releasing authority all information in his posses-
7 sion relating to any prisoner whose case is under
8 consideration. As each prisoner sentenced under an
9 indeterminate sentence is received in the prisons of 

10 the commonwealth, it shall be the duty of the com
i l  missioner, while the case is still recent, to cause to
12 be obtained and filed information as complete as may
13 be obtainable at that time with regard to such pris-
14 oner. Such information shall include a complete
15 statement of the crime for which he is then sentenced,
16 the circumstances of such crime, the nature of his
17 sentence, the court in which he was sentenced, the
18 name of the judge and district attorney, and copies
19 of such probation reports as may have been made, as
20 well as reports as to the prisoner’s social, physical,
21 mental, and psychiatric condition and history. It
22 shall be the duty of the clerk of the court and of all
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23 probation officers and other appropriate officials to
24 send such information as may be in their possession
25 or under their control to the commissioner upon re-
26 quest. The commissioner shall also at that time ob-
27 tain and file a copy of the complete criminal record
28 of such prisoner, so far as reasonably available, in-
29 eluding any juvenile court record that may exist.
30 When all such existing available records have been
31 assembled, they shall be made available to the re-
32 leasing authority so as to be readily accessible when
33 the parole of such prisoner is being considered.

1 S e c t io n  14. Said chapter 127 is hereby further

2 amended by striking out section 136, as most recently
3 amended by section 5 of chapter 543 of the acts of
4 1946, and inserting in place thereof the following
5 section: —
6 Section 136. No application for release on parole
7 of a prisoner made by him or on his behalf shall be
8 entertained by the releasing authority, but such a re-
9 lease of a prisoner by said authority shall be solely

10 on its own initiative. In every case where a prisoner
11 is serving a sentence for a felony, the releasing au-
12 thority shall, within sixty days after such prisoner
13 first becomes eligible for parole, grant such prisoner
14 a hearing before the authority, and shall consider
15 carefully and thoroughly the question whether a
16 parole permit should be granted to such prisoner.
17 Prisoners entitled to such a hearing shall, so far as
18 reasonably practicable, be granted a hearing in the
19 order in which they respectively become eligible for
20 parole. At least one month prior to the time a pris-
21 oner serving sentence for a felony first becomes eligible
22 for parole, the commissioner shall submit to the re-
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23 leasing authority or to an officer designated by it,
24 all information with regard to such prisoner not
25 already so submitted. Such information shall in-
26 elude, in addition to any other pertinent informa-
27 tion: — (a) a report from the warden or superintend-
28 ent of each prison in which such prisoner has been
29 confined as to the prisoner’s conduct in prison, with
30 a detailed statement as to all infractions of prison
31 rules and discipline, all punishments meted out to
32 such prisoner, and the circumstances connected
33 therewith, as well as a report from each such warden
34 or superintendent as to the extent to which such
35 prisoner has responded to the efforts made in prison
36 to improve his mental and moral condition, with a
37 statement as to the prisoner’s attitude toward so-
38 ciety, toward the judge who sentenced him, toward
39 the district attorney who convicted him, toward the
40 policeman who arrested him, and how the prisoner
41 then regards the crime for which he is in prison and
42 his previous criminal career; (b) a report giving
43 the prisoner’s industrial record while in prison, the
44 nature of his occupations while in prison, and a
45 recommendation as to the kind of work he is best
46 fitted to perform and at which he is most likely to
47 succeed when he leaves prison; (c) a report of such
48 physical, mental, and psychiatric examinations as
49 have been made of such prisoner which so far as
50 practicable shall have been made within two months
51 of the time of his eligibility for parole. The releasing
52 authority shall reach its own conclusions as to the
53 desirability of granting such prisoner a parole permit.
54 Section 15. The governor, with the advice and
55 consent of the council, shall forthwith appoint a man
56 as commissioner of the releasing authority established
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57 by section five of this act for a term of ten years, and
58 four persons, two of whom shall be women, to serve
59 as associate commissioners thereof for terms of eight,
60 six, four, and two years, respectively, as he may
61 designate. Upon the expiration of their respective
62 terms their successors shall be appointed and shall
63 serve as provided in said section five.

1 S e c t io n  16. The General Laws are hereby
2 amended by striking out chapter 123A, inserted by
3 chapter 683 of the acts of 1947, and inserting in place
4 thereof the following chapter: —

5 C h a p t e r  123A.
6 C o m m it m e n t  a n d  C a r e  o f  A g g r e s s iv e  S e x u a l

7 D e v ia t e s .

8 Section 1. The following words and phrases, as
9 used in this chapter, unless the context otherwise

10 requires, shall have the following meanings: —
11 “ Aggressive sexual deviate” , any person who has
12 committed a sex crime involving an act or acts re-
13 lated to the sexual instinct which is or are atypical
14 and compulsive, inconsistent with the stage of ma-
15 turity indicated by the chronological age of such
16 person, and associated with the infliction of injury,
17 loss, or pain on any person or creature.
18 “ Authority” , the releasing authority established
19 under section five of chapter twenty-seven.
20 “ Department” , a department for aggressive sexual
21 deviates.
22 “ Sex crime” , any offence defined and made punish-
23 able under chapter two hundred and seventy-two A.
24 Section 2. At the Massachusetts reformatory,
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25 the reformatory for women, the state farm, or such
26 other place or places as may hereafter be approved
27 by the governor and council, there may be main-
28 tained departments to be termed departments for
29 aggressive sexual deviates for the custody of persons
30 committed thereto under this chapter. All men and
31 boys so committed shall be committed to departments
32 for male sexual deviates, and all women and girls
33 so committed shall be committed to departments for
34 female sexual deviates. All persons committed to
35 departments for aggressive sexual deviates at any
36 institution shall be and remain in the custody of the
37 releasing authority until discharged as hereinafter
38 provided.
39 Section 3. Immediately upon the conviction of
40 any person upon an indictment for any of the offences
41 defined and made punishable by chapter two hundred
42 and seventy-two A, or for any attempt to commit
43 such offence, the district attorney shall file in court an
44 application for the commitment of the defendant
45 named therein to a department for aggressive sexual
46 deviates established under section two, and, notwith-
47 standing any contrary provision of law, the court
48 shall continue the case for sentence until after a report
49 has been received from the releasing authority as
50 hereinafter provided. On the filing of such an appli-
51 cation the court shall forthwith give notice to the au-
52 thority, which shall cause such person to be examined
53 and a complete investigation made of his past history
54 and of his character, and shall file a written report
55 with the clerk of the court in which the case is pend-
56 ing, and the report shall be accessible to the court, the
57 probation officer, the district attorney, and to the de-
58 fendant and his attorney. If, on the hearing on such
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59 application, the defendant is found to be an aggressive
60 sexual deviate, the court shall make and record a find-
61 ing to that effect, and shall commit him to a depart-
62 ment, according to his age and sex, as provided in this
63 chapter; otherwise, such application shall be denied,
64 and the defendant shall forthwith be sentenced for
65 the crime of which he has been convicted.
66 Section 4- The hearing upon an application of
67 commitment filed under section three shall be had
68 before the judge presiding at the trial of the indict-
69 ment. He may at his discretion exclude the general
70 public, from attendance at such hearing. The de-
71 fendant may be represented by counsel, and if the
72 court determines that he is financially unable to
73 obtain counsel, the court may appoint counsel for
74 him. The defendant shall be entitled to have sub-
75 poenas issued out of the court to compel the attend-
76 ance of witnesses in his behalf. The court shall
77 appoint two duly licensed qualified physicians, certi-
78 fied by the department of mental health, to assist
79 in examination of the defendant. The proceedings
80 had shall be reduced to writing and shall become part
81 of the records of the court. As provided in section
82 fifty-seven of chapter one hundred and twenty-three,
83 the judge, in his discretion, may provide for the de-
84 termination by a jury of whether or not the defend-
85 ant is an aggressive sexual deviate. Upon such hear-
86 ing, it shall be competent to introduce evidence of
87 the commission by said person of any number of
88 sex crimes, together with whatever punishments,
89 if any, were inflicted.
90 Section 5. In preparing its report for the court
91 upon any such application, or in conducting any
92 further examinations or investigations of. a person
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93 committed to a department for aggressive sexual
94 deviates, the authority shall have full access to all
95 records of the department of correction pertaining
96 to the persons being examined, and shall be provided
97 with such necessary psychometric and psychological
98 examinations as they may require. Any person under
99 such commitment who is examined by the authority

100 and found to be insane and no longer a proper sub-
101 ject to remain in the department, shall be forthwith
102 committed to a state hospital as an insane person
103 and transferred to the designated state hospital
104 upon the issue of the order of commitment by a
105 judge of any court authorized to issue an order of
106 commitment for insanity. While under commit-
107 ment as insane, the commitment shall remain in
108 force unless otherwise terminated by a proper judicial
109 order.
110 The fees of the psychiatrists or physicians conduct-
111 ing examinations of persons under this chapter shall
112 be in the amount and paid in the manner provided
113 for like service in sections three to one hundred and
114 twelve, inclusive, of chapter one hundred and twenty-
115 three.
116 Section 6. Within one year after the commit-
117 ment of a person under this chapter, and at least
118 once in each ensuing two-year period, such person
119 shall be examined by the authority, and a report of
120 such examination shall be filed with the papers in the
121 proceedings resulting in his commitment. Any such
122 person under commitment who is found by such
123 examination not to be an aggressive sexual deviate
124 shall be taken before a justice of the superior court
125 by the authority for discharge from such status.
126 Section 7. The authority may parole inmates of

*
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127 the departments for aggressive sexual deviates on
128 such conditions as it deems best, and may, at any
129 time during the parole period, recall to the institu-
130 tion any inmate paroled. In all respects the parole
131 of aggressive sexual deviates may be regulated by
132 rules of the authority.

1 S e c t io n  17. Section sixteen of this act shall be-

2 come operative as to any of the departments provided
3 for therein when the same is ready for occupancy.
4 The commissioner of correction shall notify the
5 governor when a department is in a suitable condition
6 to receive inmates; and the governor may then
7 issue his proclamation establishing such department
8 as a place for the custody of aggressive sexual deviates.
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A p p e n d i x  B .

Cfcc Commontoealtf) of eiassacfcugetts

In the Year One Thousand Nine Hundred and Forty-Eight.

R e s o l v e  e s t a b l is h in g  a  s p e c ia l  c o m m is s io n  f o r  t h e

INVESTIGATION AND STUDY OF THE TREATMENT OF SEX

UAL DEVIATES.

1 Resolved, That a special unpaid commission, to con-
2 sist of one member of the senate to be designated by
3 the president thereof, three members of the house of
4 representatives to be designated by the speaker
5 thereof, the commissioner of mental health, the com-
6 missioner of correction, a member of the youth serv-
7 ice board to be designated by the chairman thereof
8 and a member of the state releasing authority to be
9 designated by the chairman thereof, is hereby estab-

10 lished to investigate, study and recommend specifica-
11 tions for a maximum security hospital type of institu-
12 tion for sexual deviates, and a proposed program for
13 the care and treatment of such persons therein. Said
14 commission may expend for clerical and other assist-
15 ance and expenses such sums as may hereafter be
16 appropriated therefor. Said commission shall be pro-
17 vided with quarters in the state house or elsewhere 
18. and may require by summons the attendance and
19 testimony of witnesses and the production of books
20 and papers. Said commission shall report to the gen-
21 eral court the results of its investigation and its recom-
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22 mendations, if any, together with drafts of such legis-
23 lation as may be necessary to carry such recommenda-
24 tions into effect, by filing the same with the clerk of
25 the house of representatives on or before the first
26 Wednesday of December in the current year.
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