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Febbuaey 11, 1952.

To the HonorableSenate and House of Representatives.

The Special Commission on Taxation submits here-
with Part Vof its Final Report. Part Vis concerned
with the taxation of business and manufacturing corpo-
rations. Intensive statistical analyses were made of
data supplied by the Department of Corporations and
Taxation.

As in the case of Part II of the Report, dealing with
the taxation of personal incomes, no legislation is appended
to this document. The Commission again desires to have
the benefit of criticisms and suggestions before placing
its recommendations in legislative form.

The proposals made herein and in Part II vitally affect
the distribution of state-collected taxes to the cities and
towns. Part VI of the Report, entitled, “State and Local
Fiscal Relations,” and dealing with this general problem,
will be filed forthwith. Detailed legislation implementing
Parts 11, V and VI of the Report will be filed about
April 1. Legislation necessary to carry out other recom-
mendations made thus far has been filed.

The Commission gratefully acknowledges the co-oper-
ation and assistance provided by Commissioner Henry F.
Long and the staff of the Department of Corporations and
Taxation. The following members of the Department
were especially helpful: Mrs. Elizabeth Cox, Miss Mary
Queeney, Miss Marian Still, Mrs. Esther Thomas, Mr.
Francis Hill, and Mr. Timothy Ring.

Respectfully submitted,

C6c Commontoealtb of e©aosacfcusetto

LETTER OF TRANSMITTAL.

HOLLIS M. GOTT,
Chairman.



SUMMARY.

This part of the Commission’s Report is concerned
with the operation and revision of the excise tax on
business and manufacturing corporations. In general,
the Commission finds the tax unduly complicated in
structure and inequitable in its operation.

The income measure of the excise tax, related as it
is to the federal law, is well designed and ought to be
retained in substantially its present form. General
business income should continue to be allocated to
the Commonwealth under the three-way formula,
which should also be used to allocate non-business in-
come now apportioned mainly in accordance with legal
domicile. The Commission recommends consolidation
of permanent, temporary and surtaxes on net income
(effective rate, 6.765 per cent) into a single rate of 6 per
cent. At the state level there should also be imposed
an alternative minimum tax of $2.50 per $l,OOO on cor-
porate net assets employed within the State. The state
excise tax will thus be 6 per cent on net income, or $2.50
per $l,OOO on net assets, whichever is the greater.

The Commission recommends the outright abolition
of that portion of the excise tax which is measured by
corporate excess or the value of corporate tangibles not
taxable locally (effective rate, $6.15 per $1,000). As a
substitute it is proposed that a state-assessed, locally
collected “in lieu” tax of $6 per $l,OOO be levied on
all tangibles situated in the Commonwealth and not
subject to local taxation. The present alternative min-
imum taxes based on 1/20 of 1 per cent of gross receipts
or 1/20 of 1 per cent of the value of the capital stock
should be repealed.

Manufacturing and business corporations ought to be
treated alike, with the machinery of the latter subject to
the proposed “in lieu” tax rather than the local prop-
erty tax. All corporations should be subject to a flat
minimum tax of $25 to cover the cost of processing the
returns.

On the administrative side, detailed official regula-
tions should be prepared and published for the guid-
ance of taxpayers.
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General Character of Business Taxation in the

Commonwealth.

The Massachusetts system for the taxation of business
is in some respects peculiar to the Commonwealth. In
general, corporations are subject to local property taxes
and to an excise tax at the state level, while their stock-
holders are subject to an individual income tax on interest
and dividends paid out by the corporation. As in other
States, a few types of corporations are exempt and some
are either treated specially within the general corporate
tax, such as corporations owning ships and vessels and
financial businesses, or are specially taxed, such as public
utilities, insurance companies and banks. Unincorporated
business is also subject to local property taxes but is not
subject as an entity to any state assessed tax. The pro-
prietors of unincorporated business are subject to the
individual income tax on their share of the income of
the business.

All business regardless of its form is subject to a variety
of special excise taxes in relation to the extent that it
owns, uses, produces or sells something. Most important
among these are cigarette and alcoholic beverage taxes,
the gasoline tax, the motor vehicle registration fees and
the motor vehicle excise tax, the latter being in practical
effect a property tax upon the value of motor vehicles.
In the past a state tax was levied on the cities and towns,
the ultimate effect of which was borne bv business as

Cfte CommontDealtf) of Massachusetts

REPORT OF SPECIAL COMMISSION ON
TAXATION.

INTRODUCTION.
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well as other local taxpayers. Such a tax, however, has
not been levied since 1947.

This is a most generalized outline of the tax system
of the Commonwealth as it applies to business. The
detailed nature and operation of the taxes on business
and manufacturing corporations is the subject of this
Part of the Report.

At the outset we may ask ourselves; Where do other
States get their money, and how does the Commonwealth
compare, especially with reference to taxes on corpo-
rations?

This is an important question and its answer is not easy.
The relative burden of corporate taxes is often expressed
in terms of percentages which business taxes bear to
total tax collections. Such comparisons can serve only
as a general guide to the analysis of the corporate tax
burden because of the lack of uniformity with which
business taxes are apportioned among all business tax-
payers, 1 the great dissimilarities in the economies of the
various States, and the difficulties inherent in attempting
to reduce diverse tax structures to a standard classifica-
tion.

Another important consideration involves certain state
policies which have nothing to do with taxation as such.
These policies include the ways in which the various
States allot responsibility for the services of government
as among the State, counties and municipalities. It also
implies a policy in the selection of the level of government
at which taxes are to be collected. In those States where
municipalities are permitted to levy municipal income
taxes or sales taxes, for example, or where relatively few
services of government are performed at the state level,
it may be less significant to compare state tax collections
than it would be with respect to other States.

With all of these limitations in mind, it is still significant
to note that Massachusetts derives a larger portion of its

For a detailed comparative study of the taxes on manufacturing corporations in Massa-
chusetts and seven other competing States, see House Document No. 2611, Report of th
Special Commission on Taxation, “The Comparative Impact of Corporate Taxes in MaasaThe Comparative Impact of Corporate Taxes in Massa-
shusetts,” June. 19
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state tax collections from corporations than do most
other States.

As pointed out in Part I of this Report, only about
half of total state tax collections is retained and spent by
the Commonwealth. The Commission concluded;

The substantial support for local purposes out of state taxation has
far-reaching implications in Commonwealth finances. In general, it
means a relatively high level of state tax collections compared with
other States, and requires local government to adapt itself to the
normal fluctuations in the yield of the taxes which are shared with
the State. It means, also, that state-administered taxes can be re-
duced without affecting state services, but this could mean either a
reduction in local services, increased local property taxes, or provision
for new locally administered taxes. None of these alternatives are
pleasant to contemplate, and they tend to work against tax reform at
the state level.

This observation is particularly pertinent in considering
corporation taxes, where a “machinery replacement” of
$9,000,000 and almost 5/6 of the remainder of the normal
tax is required by law to be distributed to cities and
towns. The temporary taxes and surtaxes which have
been imposed in more recent years are retained for state
use. Table I shows the total corporate tax collections
over a period of years, and the amounts distributed to
cities and towns in the same years.

In summary, three major observations may be noted:

Corporations are, in general, taxed more heavily at the state level
than in competing States. 1

The cities and towns have acquired a “vested interest” in corporate
taxation.

The cities and towns have been required to adjust themselves to the
fluctuations in the yield of corporate taxes over a period of years.

Corporate Tax Distribution to Cities and Towns.

House Document No. 2611 (1951), pp. 30-32,
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Table 1. Corporation Tax Collections and Distributions to Cities
and Towns Fiscal Years.

Corpor Distributioi
Year Ta: to Cities

Collect Town

14,270,591 s *43,889,649195:

i 1,070,586 42,951,5151950

65,516,860 27,000,0001949

67,382,891 21,000,0001948

44,335,292 20,699,0^41947

44,233,741 19,636,2741946

30,350,224 20,958,1811945

[Source: Comptroller’s Reports.]

Excludes abatements.
2 Includes receipts from three collection dates because of the change from a two-payment

to a single-payment requirement.

Domestic and foreign business and manufacturing cor-
porations are subject to local taxation on the assessed
value of their real estate, including poles, underground
conduits, wires and pipes. Personal property of manu-
facturing corporations, including both merchandise in-
ventories and machinery, is exempt from local taxation.
Machinery “used in the conduct of the business” by
domestic or foreign corporations, not classified by the
Commissioner as manufacturing, is subject to local tax-
ation. All domestic and foreign corporations not exempt
or otherwise taxed are subject to an excise tax which in-
cludes the sum of (1) a tax at the rate of $5 per $l,OOO on
the “corporate excess” (or on the value of exempt
tangible personal property, whichever is the greater),
and (2) a tax at the rate of ~C/i per cent on the corporate
net income before federal taxes. 1

To understand this present system of taxing corpora-
tions in the Commonwealth, it is essential to consider its

Chapter I.
NATURE AND HISTORY OF THE CORPORATION EXCISE

TAX.

1 These rates exclude surtax which is currently an additional 23 per cent of the tax,
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long histoxy, which began in pre-Civil War days and
carried through 1936, when the present method of ex-
empting the machinery of manufacturing corporations
from local taxation was adopted. 1 In Massachusetts, as
in other States, corporate taxation began by the taxation
of the corporate shares in the hands of stockholders, as
part of the general property tax. The idea that it was
double taxation to tax shares of stock to the shareholders
and also to tax the property of the corporation was readily
accepted by the courts before the modern development
of corporate enterprise. But unlike most other States,
the Massachusetts courts construed the early statutes in
1813 as exempting the personal property of domestic
corporations rather than exempting shares in the hands of
the individual shareholders. Contrary to the policy
adopted a century later, machinery was by statute spe-
cifically made taxable to the corporations in 1832, and it
was then provided that in local assessment of the shares
of a manufacturing corporation the value of the machin-
ery locally taxed should be deducted.

The present excise tax may be traced to 1864. In the
form of an excise tax upon the franchise of domestic cor-
porations, legislation of that year levied a tax at the state
average of local property tax rates on the market value of
each corporation’s capital stock in excess of the value of
the corporation’s real estate and machinery situated in
the State and locally taxed. Shares in domestic corpora-
tions owned by residents of the Commonwealth were no
longer to be taxed locally. The personal property of the
corporation other than machinery, which had previously
been exempt, continued to be exempt. Subsequently
other legislation provided for additional deductions from
the value of corporate excess and sought to place a maxi-
mum limit on the amount of the tax. In 1917 a joint
legislative committee recommended that the tax on
franchise value be discarded and that an income measure
be substituted, but this recommendation was not ac-
cepted. It was not until 1919 that the corporation excise

1 Acta of 1936, chapter 263, section 1,
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tax was revised and given its present form: a combination
of the old franchise tax in the form of a levy at $5 per
$l,OOO on corporate excess plus a new levy at the rate of
23/2 per cent on corporate income. 1 In general, since 1919
foreign corporations have been taxed according to the
same system as domestic corporations.

The last major characteristic of the present tax system
to be adopted became law in 1936, when machinery of
manufacturing corporations was exempted from the local
property tax. The value of such machinery then became
no longer deductible in calculating the corporate excess,
and was included in an alternative minimum tax base of
tangibles not locally taxable, and taxed at the uniform
rate of $5 per $l,OOO. 2 Meanwhile, in 1928, the excise
tax on motor vehicles was adopted, so as to take this
class of personal property out of the administration of the
general property tax. But the principle of taxation for
local use was retained, and the assessed value of motor
vehicles accordingly remained deductible for corporate
excess purposes.

Including two alternative minimums the present tax on
domestic and foreign corporations not exempt or otherwise
taxed (General Laws, chapter 63, sections 30 to 52, as
amended), the present law may be expressed in outline
form as follows:

I 15 per $l,OOO on “corporate excess” or on Massachusetts
tangibles not locally taxable whichever is greater

plus
5L> per cent on net income before federal taxes

OR

(2) 1/20 of 1 per cent of Massachusetts gross receipts
OR

(3) 1/20 of 1 per cent of the value of the capital stock

whichever is greater, plus a 23 per cent surtax. 3

1 Acts of 1919, Chapter 355, effective January 1, 1920. Compare the 1917 committe*
Report (Senate Document No. 28, 1918).

* Acts of 1936, chapter 362. The rates stated do not include surtax
• This surtax was 13 per cent in 1949, the tax year upon which most of the tables in thu

report are based.
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Impact op the Tax.
The impact of these taxes will vary from year to year,

depending upon economic conditions. Returns filed dur-
ing 1948, 1949 and 1950, based upon earnings of the pre-
vious respective years, may be used to illustrate the over-
all operation of the excise tax, without regard to its effect
upon any individual corporation. This total view is
shown in Table 2, which is based on calendar rather than
fiscal year collections.

Over the three years the total corporate excise tax yield
has fluctuated from $69.9 million in 1948 down to $58.9
million in 1950, despite the fact that returns filed in 1950
carried a 23 per cent surtax as compared with a 13 per
cent surtax in the other two years. The decline occured
in both general business corporations and manufacturing
corporations. The decline in the tax for manufacturing
corporations was noticeably greater than that realized
from general business corporations 19 per cent in man-
ufacturing and less than 9 per cent in general business
corporations. The total tax paid by corporations in 1950,
almost $59,000,000, was large compared with other states,
even though it represented a sharp decline from almost
$70,000,000 paid in 1948.

The influence of the inventory liquidation of 1949, and
the temporary business depression experiences in that
year, is evident in the comparison of the total values of
“Massachusetts merchandise” reported by all foreign and
domestic corporations over the three-year period. Be-
tween 1948 and 1949 the value of merchandise reported
by business corporations rose 10 per cent, from $502,000,-
000 to $551,000,000, and between 1949 and 1950 it
dropped about 6 per cent to $520,000,000. Among man-
ufacturing corporations, however, merchandise inventory
which stood at slightly over $1,000,000,000 in 1948 had
risen over $170,000,000, or 17 per cent, by the following
year, but had fallen off more than $266,000,000, or more
than 22 per cent by 1950. Other tangible property not
locally taxed, mostly manufacturing machinery, did not
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fall in value at all. It is significant that the minimum
corporate excess tax determined by the value of Massa-
chusetts tangible property not locally taxed may vary
from year to year with the volume of business and the na-
ture of the market for raw materials and finished goods.

The fluctuation in the total yield of the corporation
excise tax is primarily due to changes in the net income
realized by corporations. As Table II shows, the aggre-
gate corporate income allocable to Massachusetts under
the tax law amounted to $834.6 million in 1948, but had
dropped to $548.9 million in returns hied during 1950.
This difference alone plainly shows why the increase in
the surtax from 13 per cent to 23 per cent produced a dis-
appointing tax yield.

It should be noted that for fiscal 1951 (i.e., year ending
June 30, 1951), total collections, excluding abatements,
were $94.3 million. There were two important reasons
for this; (1) the change from a two-pajonent to a single-
payment requirement which resulted in a shift of the pay-
ment due in October, 1951, into fiscal 1951; (2) the sharp
upturn in business activity following the outbreak of the
Korean hostilities.

The corporation excise tax is all-inclusive, and applies
to all domestic and foreign corporations, except for rela-
tively few classes of corporations which are either exempt
or otherwise taxed. Domestic business and manufactur-
ing corporations are subject to the excise tax by reason
of their “corporate existence at any time within the
taxable year,” and foreign corporations are subject to the
tax “with respect to the carrying on or doing of business
within the Commonwealth.” Except for this difference
in taxable status, there are few basic differences in the
treatment of domestic and foreign corporations under the
tax law.

THE BASIS AND RATES OF THE CORPORATION EXCISE
TAX.

Chapter 11.
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The corporation excise tax, as already shown, reaches
both capital and net income of corporations. The cor-
porate excess part of the tax is payable by net loss as well
as net income corporations. But two factors have oper-
ated to make the net income measure of the corporation
excise tax the major part of the tax. First, there has been
a series of increases in the tax rate applied to corporate
net income; and secondly, the great growth in the econ-
omy which has contributed to corporate profits has
greatly expanded the measure of the net income tax.
The effective rate at which corporate income is currently
taxed is 6.765 per cent, computed as follows: 1

1. A Tax of 2)A Per Cent cm Net Income. This is a permanent
tax and its proceeds, along with the money received from the corporate
excess tax, is distributed % to the cities and towns and Ve to the
General Fund (after an in lieu machinery distribution).

2. A Temporary Additional Tax of I]A, Per Cent on Net Income.
The proceeds of which go into the General Fund.

3. A Temporary Additional Tax of I]/% Per Cent on Net Income.
The proceeds of which are paid into the Old Age Assistance fund.

4. A Surtax of 20 Per Cent on the Above Taxes. Its proceeds go
into the General Fund.

5. A Surtax of 3 Per Cent on the Same Taxes as the 20 Per Cent
Surtax. This tax is permanent. Its proceeds go to the Old Age
Assistance fund.

Massachusetts is the only State in the nation, other
than Pennsylvania, which requires corporations to pay
both a state net income tax and a high-rate state tax on
capital values. In addition to the income measure, the
corporate excess measure of $5 per 81,000 may impose a
substantial burden upon many businesses. The above
rates on net income, therefore, do not show the effective
tax rate that the corporation excise tax imposes upon
corporate income. This effective rate can be expressed
in terms of the relationship between the total amount of
the corporation excise tax (including both net income and
corporate excess parts) to the net income of corporations

1 The temporary taxes and surtaxes were extended to taxes levied
calendar years 1952 and 1953 by the Acts of 1951, chapter 386.

;count of the
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allocated to Massachusetts. This is done for all subject
corporations at the foot of Table 2.

Instead of the established rates on net income indicated
above, the table shows that the total net excise tax as a
per cent of income allocable to Massachusetts, for all
foreign and domestic corporations, amounted to 8.4 per
cent in 1948, 8.8 per cent in 1949, and 10.7 per cent in
1950. The totals for the general business and manu-
facturing corporations, of course, show the same trends.

Both the established rate on net income and the effec-
tive rate of the total corporation excise tax on corporate
net income are high when compared with other States.

Only three other States Oregon, Idaho and Wis-
consin apply higher corporation income tax rates than
the 6.765 per cent established rate in Massachusetts.
However, two of these States allow deduction of all or
part of federal income taxes from taxable income, while
Massachusetts allows no such deduction. Oregon ap-
plies a flat 8 per cent tax rate without deduction for fed-
eral taxes, but allows credit for personal property taxes
paid by taxable corporations up to 50 per cent of their
income tax. The average effective tax rate upon corpo-
ration income in Oregon was 6.48 per cent in 1947.1

Idaho reaches 8 per cent on corporation incomes in ex-
cess of 15,000 in a graduated rate structure, but allows
deduction of federal taxes from the state tax base. At
the present federal tax rate of 52 per cent2 upon corpo-
rate income of most corporations, this means the deduc-
tion of federal taxes reduces the effective maximum rate
of the Idaho tax from 8 per cent to about 3.84 per cent
upon the Massachusetts basis of income before federal
taxes. In the same way Wisconsin reaches 7 per cent on
incomes in excess of $6,000, but allows deduction of fed-
eral taxes up to 10 per cent of income so that the effective
maximum rate upon income before federal taxes is about
6.3 per cent.

1 Oregon State Tax C<
(1949), p. 11.

Nineteenth Biennial Report to the Legislative Assembly

2 For taxable years beginning after March 31
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In terms of income taxes alone, the apparent effect of
these differences in tax practice as among the States with
the higher income tax rates is to establish Massachusetts
as the leader of them all with the possible exception of
Oregon. The effective tax rate in Oregon is contingent
upon the extent to which the 8 per cent normal rate is
reduced by the credit for l/i the amount of tangible per-
sonal property taxes, and will not be the same for all
corporate taxpayers. The Oregon State Tax Commission
reported average effective rates for 1947 ranging from
5.83 per cent for foreign corporations with net incomes
between $40,000 and $50,000 to 6.76 per cent for domestic
corporations with net incomes in excess of $500,000. The
average rate for the largest domestic corporations in
Oregon in 1947 was thus comparable with the established
tax rate applicable to all corporations in Massachusetts
in 1951, but was well below the effective rate of the total
corporation excise related to net income.

The conclusion is warranted that the effective rate of
the net income measure of the coproration excise tax in
Massachusetts is now higher than that imposed in any
other State (except possibly Oregon), and when the
amount of the corporate excess measure is added the
effective rate of the corporation excise tax upon net cor-
porate income is beyond question higher than the com-
parable burden 1 imposed in any other State.

Application to Specific Industries.
The Commission has sought to identify specific indus-

tries in which the present corporation tax may impose a
particularly onerous burden. Data available for some
2,627 domestic and foreign corporations doing business in
the Commonwealth cover a wide variety of manufacturing
industries and trades and services. For the 1,476 manu-
facturing corporations included in this group, the effective
rate of the total excise tax in 1949 upon the net income of
the corporations was 8.5 per cent (although in the same
year the normal and surtax rate applied directly to net
income of corporations was 6.215 per cent). As shown in

1 This refers to taxes imposed at the state level and does not include local taxes or un'
employment compensation taxes.
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Table 3, there were many industrial classifications in
which the burden was substantially higher. It went as
high as 10 per cent or more of taxable income in boots
and shoes, men’s clothing, hosiery and knit goods, ma-
chines and tools, meat packing, beverages, boot and shoe
stock and findings and bookbinding. These are industry
averages and do not necessarily represent the experience
of individual companies within each industry.

Among trade and service industries the over-all ave

Table 3. - Effective Rate of Corporation Excise Tax upon Net Income

(Sample of 1,476 Domestic and Foreign Corporations, 1949.)
(Amounts in thousands of dollars.)

SUSTBIAL Classification. : AUTaL.
$4,477 $483 2 10.8
6,627 506.8 7.6
16,958 1,441.7 8.5
2,606 250.0 9.6

Boots and shoes
Boxes and paper
Chemicals, etc.
Confectionery

6,631 535.3 8.1
2,416 217.8 9.0

Cutlery, edged tools
Iron, steel, etc. .

300.8 10.1Clothing, men’s
Clothing, women’s
Dyeing and finishing
Cotton goods

1,319 118.4 9.0
3,353 293.9 8.8
33,220 2,593.1 7.8
45,678 4,008.6 8.8
17,393 1,508.0 8.7
3,644 270.4 7.4

Electrical machines, radios
Foundry, machine shop products
Furniture
Hosiery, knit goods
Leather tanning

1,740 192.5 11.1
6,694 609.2 9.1
2,944 248.1 8.4
6.040 638.2 10.6
5,940 496.1 8.4
4,432 360.5 8.1
2,758 217.1 7.9
6,924 678.8 8.1
5,267 513.9 9.8
4,999 477.3 9.5
2,982 271.7 9.1
8.835 683.8 7.7

360 40.2 11.2
13,421 1,022.7 7.6

Jewelry-

Machines, small work tools
Metal alloys, stamping
Book, job-printingand publishing
Newspaper printing and publishing
Paper, wood pulp
Rubber footwear, rubber products
Paper goods

....

Heating apparatu!
Silk, rayon goods
Meat packing
Textile machinery, parts
Beverages, liquors 1,372 137.8 10.0

21,602 1,887.0 8.7
1,019 110.6 10.9
1,413 129.2 9.1

10,934 802.9 7.3

Woolen worsted goods
Boot and shoe stock and findings
Cotton, small wares .

Bakery products
Bookbinding 691 69.4 10.0

60,978 5,093.8 8.4Other industries

Total $318,659 $27,208.8 8.5

Manufacturing Industry.

1 After allocation in the case of corporations doing an interstate business.
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ages were not far from the average for manufacturing,
but the variations among industry groups were also sub-
stantial. As shown in Table 4, the effective tax rate on
corporate income in all retail trade was 8.7 per cent, but
it amounted to over 12 per cent in three types of stores.
Similarly in wholesale trade, the effective tax rate was
9.0 per cent over-all, but it rose above 12 per cent in
groceries and wearing apparel trades.
Table 4. Effective Rate of Corporation Excise Tax upon Net Income,

by Industry in Retail and Wholesale Trades and Services.
(Sample of 1,151 Domestic and Foreign Corporations, 1949.)

(Amounts in thousands of dollars.]

Trade and Service Income 1 Total, p
axep“f

Classification. Taxable. All Taxes.

Retail trade:
Drugstore ....... 5261 $32.1 12.3
Department, drygoods ..... 19,908 1,616 6 8.1
Fuel and ice 2,999 252.2 8 4
Furniture, radios 1,064 135 0 12.7
Groceries and food 5,852 578.8 9.9
Wearing apparel and accessories . 8,429 727.7 8.6
Auto accessories, gas and oil .... 4,874 388 7 8 0
Hardware, paint, wallpaper .... 495 61.0 10 3
Lumber, building materials .... 2,243 196 2 8 7
Lunchroom, restaurant . 619 77.2 12 5
All other classes ......

1,296 120.7 9.3
Total retail trade .....

$48,040 $4,176.2 8.7

Wholesale trade;
Department, dry goods ..... $269 $2B 2 10 5
Fuel and ice ...... 633 49.0 7.7
Furniture, radios ......

1,815 148.2 8 2
Groceries and food ..... 2,373 298.4 12.6
Wearing apparel, etc.

..... 289 35.4 12 2
Auto accessories, etc. ..... 938 101.5 10 8
Hardware, paint, wallpaper .... 646 66 2 10.2
All other classes ......

9,699 770.7 7 9
Total wholesale trade ..... $16,662 $1,497.6 9.0

Office and miscellaneous:
Agriculture ....... $lO6 $6 5 6 1
Brokerage companies ..... 221 13 0 6 9
Clubs, associations, theaters .... 614 65 9 9 1

Dyers, cleaners ....... 75 8 8 11.7
Freight, general truck ..... 823 73 7 9 0
Hospitals, schools, colleges .... 19 1,7 89
Hotel restaurant and services . . 1,950 112 6 6 8
Insurance companies, agencies ... 71 6 8 8 2
Laundries 446 43 3 9 7
Quarry, non-metallicmining .... 423 30 6 7 2
All other classes ...... 636 60 2 7 9

Total office and miscellaneous . $5,384 $402 1 7.5
Total trades and services ....

$70,086 $6,075 9 8 7

After allocation in the case of corporations doing an interstate business.
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From a business point of view, perhaps the most effec-
tive way to express the tax burden or the comparative
results among industries is to show how much of each
dollar of sales was taken in corporate excise taxes. This
way of expressing the tax burden has been carried out for
a sample of 2,396 corporations organized and doing busi-
ness in Massachusetts. Included in this group there were
1,326 manufacturing corporations which reported a gross

business of almost $3,000,000,000 in 1949. As shown in
Table 5 the income tax measure for this group as a whole
Table 5. Corporation Excise Tax 1 as Per Cent of GrossBusiness in

Massachusetts
(Sample of 1,326 Domestic Manufacturing Corporations, 1949.)

Total Income N° n Total
Tov Income •uross lax T Excise

Business (Per Ar (Per
)0 omitted). Cent). Cent) Cent).

b(

Of
irpo-

DUSTRIAL CLASSIFIC

Boots and shoes ....
101 $16,321 0.2 0.1 0.3

2,826 0.6 0.2 0.8
50,241 0.6 0.2 0.8
42,936 0.4 0,2 0,6

7,791 0.7 0 2 0 9
28,014 0,4 0,2 0 6
64,879 0,2 0,1 0.3
25,994 0.3 0.1 0.4
17,829 0.5 0.2 0.7

128,286 1.6 0.3 1.8
57,859 0.6 0.3 0.9

100.872 0.8 0.3 1.1
40,216 0.5 0.2 0.7
20,711 0.4 0.4 0,8

126,796 0.3 0.1 0.4
21,893 0,6 0.2 0.8
55,918 0.7 0 4 1,1
31,623 1.0 0.3 1.3
42,921 0.5 0.2 0.7
23,257 0.7 0,2 0 9
88,956 0.4 0,2 0.6
68,448 0.5 0.2 0,7
39,548 0.7 0.3 1,0
24,246 0.7 0 2 0,9
33,209 1.5 0.4 1.9
31,340 0.1 0,1 0.1
38,895 1,2 0,3 1.5
31,619 0.2 0.2 0.4

487,369 0.3 0,1 0.4
39,778 0,2 0.1 0,3
14,646 0.6 0.3 0.9

383,888 0.1 0 1 0.2
9,290 0.6 0.2 0.7

549.873 0.5 0,2 0.7

Boxes and paper
.... 23

Chemicals, etc 38
Confectionery

.... 12
Cutlery, edged tools ... 9
Iron, steel, etc. .... 15
Clothing, men’s . 61
Clothing, women's ... 34
Dyeing and finishing

... 8
Cotton goods

....
43

Electrical machinery, radios 30
Foundry, machine shop products 108
Furniture 46
Hosiery, knit goods

... 28
Leather tanning ... 18
Jewelry 25
Machines, small work tools . 42
Metal alloys, stamping , 38
Book, job-printing and publishing 66
Newspaper printingand publishing 13
Paper, wood pulp

... 24
Rubber footwear, rubber products 22
Paper goods
Heating apparatus

... 28
Silk, rayon goods

.... 14
Meat packing

.... 3
Textile machines, parts 17Beverages, liquors

... 16
Woolen worsted goods

... 57
Boot and shoe stock and findings 63
Cotton,small wares 19
Bakery products

.... 27
Bookbinding

.... 10
Other industries 261

Total 1,326 12,920,633 0.4 0.2 0 6

1 Includes surtax, interest and penalties.



HOUSE — No. 2114. [Feb.24

took 4/10 of 1 per cent and the non-income tax measure
took 2/10 of 1 per cent, or a total excise tax of 6/10 of
1 per cent upon gross business done in Massachusetts.
But within this over-all picture, the burden of the tax as
among industries varied greatly and amounted to almost
2 cents out of every dollar in silk and rayon goods and in
cotton goods manufacturing (Table 5).

Among 1,070 trade and service corporations the total
excise tax amounted to a noticeably smaller percentage
of gross business done than it did among manufacturing
corporations. As shown in Table 6, the over-all total for
retail and wholesale trade was 0.3 per cent and the indi-
vidual industries did not vary greatly from that figure.
There appeared to have been substantial variations in the
office and miscellaneous group, but these business units
are of a specialized character, and the statistics for any
of them are not likely to be comparable with those avail-
able for the trades and manufacturing.

Thus far certain conclusions may be drawn from the
data:

(1) The Massachusetts corporation excise tax is heavier
than that imposed in any other State, at least during a
period when the level of economic activity is high, since
the primary emphasis of the tax is on income. This
does not take into account, however, that Massachusetts
does not tax inventories and the machinery of manufac-
turing corporations as do many other States. Reference
is made again to Part IV of the Commission’s Report on
comparative taxes for an analysis of the over-all relative
tax burden including local property taxes.

(2) As corporate incomes decline the corporate excess
measure of the tax becomes relatively more important,
and the total of income and excess measures takes a
greater percentage of corporate net income. It is the
total excise tax, not the income measure alone, which is
important. In several industries studied the non-income
measure amounted to as much as 4 mills on each dollar
of gross receipts.

(3) As among industries the differences in the impact
of the tax upon business done shows substantial varia-
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Table 6. Corporation Excise Tax 1 as Per Cent of Gross Business in
Massachusetts.

(Sample of 1,070 Domestic Trade and Service Corporations, 1949.)

Number Total Income Total
of Gross Tax In “™e Excise

Corpo- Business (Per (Per
rations. (000 omitted). Cent). Cent) Cent).

Trade and Servic
Classification.

Retail trade
$3,340 0.1
122,825 0.4
122,875 0.1
33,571 0.2
192,912 0.1
119,812 0.3
27,912 0.4
75,968 0.3
11,158 0.3
39,190 0.1
32,597 0.2

0.1 0.2Drug store 11
Department, dry goods 45
Fuel and ice ... 90
Furniture, radios ... 60
Groceries and food ... 58
Wearing apparel and accessories 91
Auto accessories, gas and oil 83
Hardware, paint, wallpaper 22
Lumber, building materials 55
Lunchroom, restaurant 66
All other classes ... 46

Total retail trade . 627

Wholesale trade:
Department, dry goods 5
Fuel and ice ...

6
Furniture, radios ... 7
Groceries and food ... 73
Wearing apparel, etc. 8
Auto accessories, etc. 17

' Hardware, paint, wallpaper 14
All other classes ... 82

Total wholesale trade 212

Office and miscellaneous:
Agriculture

....
12

Brokerage companies 6
Clubs, associations, theatres 6
Dyers, cleaners

.... 29
Freight, general truck 69
Hospitals, schools, colleges 4
Hotel restaurant and services 20
Insurance companies, agencies . 3
Laundries 65
Quarry, non-metallic mining 9
All other classes

...
8

0 1 0.5
0.1 0.2
0.2 0 4
0.1 0.2
0.1 0.4
0.1 0,5

0.2 0 5
0.1 0.4
0.1 0.2
0.1 0.3

$782,160 0.2 0.1 0.3

0.1 04*5,536 0.3
13,076 0 04
9,365 0.3

117.479 0.1
9,077 0.2

126.534 0.3
26,773 0.2
19,202 0,3

0.1 0.1
0,1 0.4
0.1 0.1
0.2 0.4
0.1 0.4
0.1 03
0.1 04

0.1 0.3$327,042 0.2

0.2 0 5$2,308 0.3
62.156 0 02

2,323 0 4
5,023 0 1

27,848 0,2

0 0 0 02
0.3 0.7
0.1 02
0 1 03
0 1 0.4431 0,3

10,007 0.3 0.1 04
353 1.2

13,345 0.2
5,487 0.5
5,006 0.8

0.4 1.6
0.1 0,3

0 1 06
0.2 1.0

Total office and miscellaneous 231 $134,287 0.2 0.1 0 3

Includes surtax, interest and penaltii

tion. This is due largely to the fact that the tax is levied
at a flat rate so that the more profitable business will
pay a larger income tax which in turn will be reflected
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as a larger percentage of sales volume. Variations are
also caused by the inclusion of non-income measures in
the total excise tax.

(4) It is evident that a more equitable application of
corporate taxation to various industries would be desir-
able, either in terms of its effective burden upon net
income or upon gross business done.

(5) From a comparative standpoint, corporate business
in Massachusetts is at some competitive disadvantage
taxwise in relation to business in other States.

THE INCOME MEASURE.

The part of the corporation excise tax which is meas-
ured by net income has in recent years represented from
3/5 to 3/4 of the total yield of the excise tax. In 1950 it
represented the least proportion of the three years 1948-
50, being $34.8 million (including $4,000,000 surtax) out
of a total net excise tax of 158.9 million (Table 2). Some
income tax is paid by the great majority of corporations
under current economic conditions. In a sample of
2,634 domestic and foreign corporations, selected on the
basis of their importance in the employment experience of
the Commonwealth, some 78.8 per cent of them realized
net income subject to taxation in returns filed in 1949
(Table 7). The remainder of the corporations, numbering
558, realized a net loss for the year and were therefore
not subject to any income tax.

The importance to the Commonwealth of attracting
and holding either main offices or branches of large busi-
nesses is indicated in the distribution of corporations
paying on the net income measure. For example, in the
sample studied, corporations which allocated net income
in 1949, constituting 14.7 per cent of all corporations,
paid 65.2 per cent of the tax. It is also notable that the
268 manufacturing corporations constituting 10.2 per
cent of the sample paid 53.4 per cent of the tax. Retail
trade corporations, constituting 1.9 per cent of the
sample, paid 6.6 per cent of the tax.

Chapter 111.
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The table thus shows in a striking way that the larger
enterprises, those firms which are required to allocate
their net income because they did business both within
and without the State, must be the main reliance of the
excise tax.

The significance of large taxpayers is shown in Table 8.
This table was derived by selecting the largest taxpayers
in descending order until the cumulative amount of tax
paid by those selected exceeded x/i of the total yield of
the corporation excise tax. As the table shows, some 400
odd corporations, or about 1 per cent of the total number
of some 35,000 subject corporations, paid at least Yi of
the total yield of the excise tax in 1949. These corpora-
tions paid $27.7 million in income tax alone, which was
59 per cent of the total of $46.7 million (including surtax)
in income tax paid by all corporations in 1949. This dis-
tribution of taxpayers is not peculiar to Massachusetts.
The experience in other States shows that a small per-
centage of all corporations will pay the bulk of the tax.
The data emphasize the importance of considering the
effect of any tax change upon this 1 per cent of all tax-
payers if the interest of the Commonwealth is to be
properly protected.

Determination of Net Income

The law defines net income of domestic and foreign
corporations as follows:

“Net income,” the gross income from all sources, without exclusion,
for the taxable year, less the deductions, other than losses sustained
by the corporation in other fiscal and calendar years and other than
dividends, allowable by the federal Revenue Act applicable for said
taxable year. (G. L. ch. 63, sec. 30 (5).)

This provision has been implemented by an adminis-
trative requirement that a copy of the income statement
submitted for federal tax purposes be used, with a few
additional adjustments, for state tax purposes. This is
a valuable and desirable aspect of the corporate tax, since
it simplifies the problems of the taxpayer and gives the
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Commonwealth the benefit of auditing done by the fed-
eral Bureau of Internal Revenue. While the method has
good practical results, it should be noted that its effect is
to permit the tax law of Massachusetts to be changed
whenever the federal Revenue Act is changed by the
Congress with respect to allowable deductions. To the
extent that our state law incorporates the provisions of
past revenue acts there is no difficulty. While the Con-
gress does not often change corporate income deductions,
it is desirable from a legal standpoint that whenever any
future changes of this kind are made in the federal Rev-
enue Act this section should be re-enacted by the General
Court so as to avoid the charge that the legislative power
of the Commonwealth has been improperly delegated to
the Congress. This is not to imply any legal infirmity in
the present statute, since it has the backing of a long his-
tory of acceptance and application by the courts. On
the contrary, the Commission affirmatively recommends
that the present method of defining corporate net income
should be continued.

Since the state law taxes income “from all sources,
without exclusion,” the federal net income figure must be
adjusted by adding interest which would be exempt from
federal tax. Added back to the federal net income figure
are the deductions allowed on the federal return, but
specifically disallowed for state tax purposes, i.e., net
operating loss carryovers and dividends. Under present
economic conditions these adjustments have not loomed
large in the corporate tax base. In the aggregate they
added $4,957,000 in net income to the measure of the tax
for the whole sample of corporations included in Table 7.
The impact of the adjustments in the case of the largest
taxpayers similarly was not important.

It should be noted that adjusted net income for the
Massachusetts tax may not always be greater than net
income for federal tax purposes. A corporation, for ex-
ample, is allowed to deduct from gross income on its state
return certain taxes paid to foreign countries, even though
the corporation has elected to take such taxes as a credit
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against its federal tax instead of deducting them from gross
income. Table 8, covering the 406 largest corporations,
the ones most likely to have foreign tax liabilities, shows
an aggregate adjusted net income slightly less than the net
income for federal tax purposes.

All things considered, the statutory definition of net
income has worked well from the standpoint of equity
and administrative convenience. It is now apparently
accepted that an excise tax on domestic and foreign cor-
porations may include within its base taxable as well as
non-taxable income (e.g., certain bond interest). The dis-
allowance ofnet operating loss carryovers provides needed
stability in the yield of the tax which mainly depends upon
income.

The Commission, therefore, recommends
That the statutory definition of net income be retained

in its present form. The General Court should consider,
however, the advisability of re-enacting this provision
from year to year to avoid the possibility of invalidity as
an “in future” delegation of legislative power.

The Allocation op Income.
The excise tax on domestic corporations is imposed for

the privilege of existing and carrying on business in the
corporate form. In the case of a foreign corporation the
tax is required to be paid with respect to the carrying on
or doing business by it within the Commonwealth.

In so far as the income measure is concerned, it is prob-
able that Massachusetts could levy a non-discriminatory
tax on the entire net income of a domestic corporation and
yet stay clear of federal constitutional objections. Where
the legal domicile of a corporation is outside the State an
apportionment is required so that the tax may be related
only to activities carried on within the State. Apart from
constitutional considerations, however, sound tax policy
supports a fair allocation of corporate income derived from
business within and without the State for both domestic
and foreign corporations.

One obvious way in which this could be accomplished is
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by the method of separate accounting; that is, requiring
each corporation to account for the net income attribut-
able to business activities in this State. The separate ac-
counting method may be used for allocating income when
the business within Massachusetts can be readily divided
from business outside. But. in unitary enterprises the sep-
arate accounting method is impossible, or is so inconven-
ient that some simpler method had to be devised.

Massachusetts pioneered in the development of a for-
mula method of allocating corporate income within and
without the State. The formula allocates corporate in-
come of a unitary enterprise to the Commonwealth in the
same proportion that the corporation’s property, pay roll
and gross receipts (sales, rentals and royalties) are within
or attributable to the State.

Before the formula is applied certain items of so-called
"non-business” income are segregated. These items,
which include interest, dividends and capital gains, are
specifically allocated according to the domicile of the
corporation or the source of the income, without refer-
ence to the allocation formula. Domestic corporations
must allocate to the Commonwealth all income in the
form of interest, dividends and gains from the sale of in-
tangible capital assets regardless of source. Foreign
corporations, on the other hand, allocate dividends and
capital gains from intangibles wholly without the State,
and apportion within only such interest as is received
from any domestic corporation, or unincorporated busi-
ness or individual inhabitant of the Commonwealth,
excepting, however, interest from trust companies or
national banks. Both domestic and foreign corporations
must allocate gains from the sale of tangible capital assets
(whether real estate or personal property) according to
situs. Gains are allocated within only if the property
sold is situated within the Commonwealth.

The entire remainder of the corporate income, if the
corporation does business within and without the Com-
monwealth, is required to be allocated according to the
formula. This so-called "business income” will be alio-



HOUSE —No. 2114.1952.] 33

cated entirely to Massachusetts, even in the case of a
foreign corporation, unless the corporation does business
outside the State. A domestic corporation is deemed to
carry on business outside the Commonwealth only when
its out-of-state activities confer jurisdiction on the other
State to tax the corporation in respect to such activities.
Although the formula is provided for by statute, the
Commissioner is given broad discretion to permit a tax-
payer to use the separate accounting method or any other
method which he deems to reach a more equitable result
than the statutory formula. This authority, which ex-
tends generally to foreign corporations, and to domestic
corporations where they are parent and subsidiary, gives
needed flexibility to the administration of an extremely
complex part of the tax law and should be continued.

The statutory provisions with respect to the allocation
of the remainder of net income is as follows:

“If the corporation carries on any business outside
the commonwealth, the said remainder shall be divided
into three equal parts:

(a) Of one third, such portion shall be attributed to
business carried on within the commonwealth as shall
be found by multiplying said third by a fraction whose
numerator is the value of the corporation’s tangible
property situated within the commonwealth and whose
denominator is the value of all the corporation’s tangible
property wherever situated.

(b) Of another third, such portion shall be attributed
to business carried on within the commonwealth as
shall be found by multiplying said third by a fraction
whose numerator is the expenditure of the corporation
for wages, salaries, commissions or other compensation
to its employees, and assignable to this commonwealth
as hereinafter provided, and whose denominator is the
total expenditure of the corporation for wages, salaries,
commissions or other compensation to all its employees.

(c) Of the remaining third, such portion shall be
attributed to business carried on within the common-
wealth as shall be found by multiplying said third by a
fraction whose numerator is the amount of the cor-
poration’s gross receipts from business assignable to
this commonwealth as hereinafter provided, and whose
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denominator is the amount of the corporation’s gross
receipts from all its business.

In a case where only two of the foregoing three rules
are applicable, the said remainder of net income of the
corporation shall be divided into two equal parts only,
each of which shall be apportioned in accordance with
one of the remaining two rules. If only one of the three
rules is applicable, the part of the net income received
from business carried on within the commonwealth
shall be determined solely by that rule.” '

The allocation formula is extremely important in the
determination of each corporation’s tax liability, and
may have a greater influence on the total yield of the tax
than the more obvious effects of tax rate. The importance
of the formula is indicated in Tables 9, 10 and 11.

In the entire sample of 2,634 domestic and foreign cor-
porations studied, there were only 387 corporations which
allocated their net income, but these corporations paid
65.2 per cent of the tax (Table 7). They include 226
domestic corporations and 161 foreign corporations doing
business in Massachusetts. As shown in Tables 9 and 10,
the Massachusetts tax was based upon the total net in-
come for federal tax purposes to the extent of 54.3 per
cent for the domestic corporations, but only 5.4 per cent
for the foreign corporations. The tables show that this
percentage varies among the major industry groups.
This is a net result which is not entirely due to the oper-
ation of the three-way Massachusetts formula, but other
influences upon the determination of taxable net income
are minor compared to the effect of the formula. It is
notable that in corporations for which the information
was available, the property and pay-roll factors are about
equal, but the gross receipts factor is very much less than
the other two in the manufacturing group (Table 9).

About 98 per cent of federal net income of domestic
corporations and 90 per cent of such foreign corporations
was taxable before allocation. The difference was due
to the greater amount of out-of-state capital gains de-
ductible by foreign corporations. The total amount of

General Laws, chapter 6
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allocated net income was by far most significant in man-
ufacturing corporations, for which 8108,824,000 of net
income was allocated. This was 51.2 per cent of the total
net income realized by the manufacturing corporations
for federal tax purposes. Included in this 51 per cent,
20.5 per cent of the total was allocated upon the basis
of the tangible property factor, 21.2 per cent upon the
basis of the wages and salaries factor, and 9.5 per cent
upon the basis of the gross receipts factor. In the other
industry groups, the percentages allocated according to
each of the three factors were relatively uniform. The
reason for the allocation of the low percentage upon the
basis of gross receipts lies in a specific provision of the
tax law.

The result of the formula is to reduce the allocation
fraction for corporations which maintain sales offices
outside Massachusetts, even though its manufacturing
activity is carried on within the Commonwealth. The
tax thus reaches the manufacturing and not the merchan-
dising function. Similarly, out-of-state corporations
which do not maintain sales offices within the Common-
wealth may do a large volume of business within Massa-
chusetts without being subject to a corresponding corpo-
rate income tax. The smaller domestic corporation is
at somewhat of a disadvantage in that it receives no
out-of-state credit for shipments to out-of-state customers
unless it goes to the expense of maintaining an out-of-
state sales office. At least, however, it usually avoid:
taxes in the other States.

In order to test the influence of the formula upon the
largest taxpayers in the Commonwealth, that is, those
which as a group pay half the tax, a separate analysis
was made of their experience. This covered 233 of the
largest domestic and foreign taxpayers in 1949, and showed
that the conclusions for the sample as a whole are borne
out in this selection of large taxpayers. The net income
of these largest taxpayers was only 7.6 per cent of their
net income for federal tax (Table 11). In an economy
built upon nation-wide corporate business the percentage
of any large corporation’s income allocated to any one
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State is certain to be relatively small. But it is important
to observe that an increase in the allocation percentage
from 7.6 per cent to 8.6 per cent, which might appear
to be small, would increase the yield from these taxpayers
by over 13 per cent.

The problem of a suitable allocation formula for general
business income has produced much controversy in tax
circles. It is unlikely that any single formula will prove
entirely acceptable to every one concerned. The Com-
mission has made a detailed investigation of the allocation
formulas used by many of the other States. These include
a three-factor formula in which “manufacturing costs’'
are substituted for the pay-roll factor; two-factor formulas
with such combinations as property and sales, or property
and manufacturing costs; and even a one-factor formula
consisting of the sales factor alone. Some States apply
a different formula to mercantile and manufacturing
business. One State, New Jersey, arbitrarily allocates
to New Jersey 50 per cent of each sale where the goods
are shipped across the state line in either direction.

As a result of its investigations the Commission is
satisfied that no other State has developed a formula
that is so demonstrably superior to the Massachusetts
formula that a change should be recommended. One
weakness in the application of the formula to actual
business situations by corporate taxpayers or administra-
tive personnel is the absence of official regulations inter-
preting the statutory provisions. All regulations were
rescinded by the Commissioner as of March 1, 1941, and
these have never been reinstated, nor have others been
adopted. The corporate taxpayer has for his extra-
statutory guidance only the instruction sheet which ac-
companies the tax return itself. This official sheet is
very helpful but cannot begin to take the place of detailed
regulations.

The Commission, therefore, recommend:
That the method of allocation of general business in-

come be retained in substantially its present form, and
that the Commissioner be required by law to prepare and
promulgate regulations for the guidance of corporate
taxpayers.
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Non-business Income.
Whatever may be the merits of the Massachusetts

three-way formula for the allocation of business income,
the methods for allocating certain items of non-business
income leave much to be desired. As we have seen,
capital gains from the sale of tangibles is allocated ac-
cording to source, i.e., to the State where the property
has an actual situs, while income in the form of interest
(with certain exceptions), dividends, and gains from the
sale of intangibles is specifically allocated according to
the legal domicile of the corporation

About all that can be said for legal domicile is that it
provides an accepted basis for the jurisdiction to tax in-
come from intangibles, and has the further virtue of
certainty in its application. Most corporations are in-
corporated in only one State, and the State of incorpora-
tion can be readily determined. But domicile as a basis
for allocating income to a particular State is almost com-
pletely arbitrary when judged in the light of modern
economic conditions. The process of corporate birth has
become purely mechanical. In fact, the state of incor-
poration may have the least significant connection of all
the States with the ensuing commercial doings of its
corporate offspring.

The result of the specific apportionment of income from
intangibles according to legal domicile is a discrimination
in favor of the foreign corporation. It is possible to have
two corporations, one foreign and one domestic, which
carry on business in Massachusetts, in the same way,
with virtually identical commercial relationships with the
Commonwealth, but which may pay significantly differ-
ent amounts of income taxes. This is because the foreign
corporation is permitted to allocate most of its income
from intangibles completely without, while the domestic
company must allocate wholly within, the State. There
is no assurance that this method will avoid double tax-
ation, since the other States in which the corporation does
business may not allocate according to legal domicile.

1 The interest and dividend income with which the Commission is primarily cone1 Ihe interest and dividend income with which the Commission is primarily concernec
here is that derived from the investment of surplus funds rather thanfrom subsidiary com-
panies. To avoid possible inequities in the parent-subsidiary situation provision should I;made for reporting by affiliated companies on a consolidated basis.
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There is a further practical consideration which should
not be overlooked. It is very uncommon for the organ-
izers of a corporation which will have its main operations
outside of Massachusetts to come to Massachusetts for
incorporation. Massachusetts has not kept pace with
several other commercial States in the development of
more flexible corporate laws. Whatever may be the dis-
advantages of such laws from the standpoint of investor
protection, and this is debatable, it is clear that manage-
ment is interested in operational and financial flexibility,
particularly in larger enterprises. The result is that more
Massachusetts businesses are incorporated elsewhere than
are foreign businesses incorporated here. This situation
is accentuated by the allocation provisions, especially for
a business or manufacturing corporation which expects to
receive an important part of its income in the form of
interest, dividends or gains from the sale of intangibles.

The problems involved in working out a method of
apportioning non-business income are more difficult than
those associated with the allocation of ordinary income
from operations. The part played in the production of
the latter type of income by plant and machinery, em-
ployees and selling organization is conceded. The allo-
cation of such income among the States in terms of these
factors, or comparable ones, does not do great violence
to concepts related to the nature of the income or the
particular State’s connection with its production.

Income from intangibles by nature is more elusive. In
the case of the interstate enterprise it is virtually impos-
sible to determine source with any exactitude. Certainly
legal domicile, as such, has little to do with this type of
income. The State where the corporation’s top manage-
ment and principal officers are located may argue for the
apportionment of such income there, since investment
policy is determined in the last analysis by top manage-
ment. But this tends to ignore the contribution of the
manufacturing and merchandise functions to the accumu-
lation of surplus funds which are available for investment.

No set of rules for the specific apportionment of non-
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business income can be expected to mesh completely with
the diverse provisions in other States. It goes without
saying that no income can be reached by the Massachu-
setts tax in the absence of a relationship between the tax-
payer and the Commonwealth which confers a jurisdic-
tion to tax. Beyond this the rules for the allocation of
non-business income should tend to result in (1) certainty
in application; (2) an apportionment of specific types of
income to the States most closely associated with the ac-
tivities which produced it; and (3) a minimum of over-
reaching to tax income with respect to which other States
have a superior claim.

Allocation according to legal domicile has the virtue
of certainty, but is otherwise almost wholly arbitrary
under present-day conditions. More realistic is the con-
cept of “commercial domicile,” i.e., the State where the
principal control and management of the corporation is
located. It appears that commercial domicile is sufficient
to provide jurisdiction to tax non-business income, and
the argument is strong that this type of income is closely
related to the State of the commercial domicile. The dif-
ficulty is that “commercial domicile, ” unlike “legal domi-
cile, ”is not a hard and fast concept. In the case of the
largest corporations it is conceivable that several States
could assert a jurisdiction to tax all income in the non-
business category on the basis of commercial domicile.

Jurisdiction to tax income from intangibles has also
been asserted because under certain circumstances intan-
gibles are said to have acquired a situs in the taxing juris-
dictions. Apart from situations where, for example, the
intangibles are actually pledged as security for a loan, it
is somewhat anomalous to talk of intangibles in terras of
actual situs. A rule of apportionment of income from in-
tangibles by situs would tend to more possibilities of mul-
tiple taxation than the use of commercial domicile.

Still another possibility is the method used to some ex-
tent by Massachusetts in the case of interest income of
foreign corporations. Certain interest income from Mas-
sachusetts sources, i.e., received from specified businesses
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or individuals, is allocated wholly within the Common-
wealth. This has the merit of recognizing the contribu-
tion of the Commonwealth to the production of the in-
come or the protection of the capital from which the
interest was paid. Carried to its logical conclusions,
however, i.e., to all interest, dividends and perhaps gains
from the sales of intangibles, this method would involve
hopeless complexity in attempting to trace income beyond
its immediate source.

The remaining practical alternative is to allocate non-
business income in the same manner as business income
is allocated by the three-way formula of property, pay
roll and gross receipts. At once a theoretical objection
occurs. A corporation may have its manufacturing or
merchandising operations, or both, in one State and yet
have its investment policies determined wholly in another
State. Thus it is said that the allocation of non-business
income by the business income formula ignores the funda-
mental differences in the nature and source of the two
types of income.

Admittedly investment policy may be determined by
top management in the State of the commercial domicile.
But the very existence of surplus funds is related at least
to past operational activities, and their management
must be keyed closely to present operations. In short,
if it were not for the manufacturing and merchandising
functions there would be no need for an investment policy
unless the character of the business were fundamentally
altered.

Allocation according to the three-way formula would
tend toward certainty in application and would eliminate
the present inequitable treatment of foreign and domestic
corporations. Whether it would minimize overreaching
and the possibilities of double taxation is hard to say.
At least by apportioning only part of the non-business
income of interstate business we can prevent the imposi-
tion of a tax measured by all income from intangibles
by two States asserting jurisdiction to tax on completely
different theories.
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The Commission, therefore, recommend:
That income in the form of interest, dividends and

gains from the sale of intangible capital assets should
not be allocated according to legal domicile, as at pres-
ent, but according to the three-way formula used for
the allocation of business income.

Assuming the formula is applied, the further question
arises as to whether income from intangibles should be
included in the gross receipts fraction of the formula.
This may serve to make the formula more accurate, but
it raises anew the problems of specific allocation in order
to determine what amounts are to be placed in the numer-
ator of the fraction. What is gained in theory is more
than lost because of the additional complications involved.
Taxpayer and administrative convenience will be better
served by the use of the present formula.

Gains from the sale of tangible capital assets are now
allocated according to the situs of the property for both
domestic and foreign corporations. The situs of tangibles
in most instances can be established in fact, and there
is good reason in theory for allocating gains from the sale
of such property to the State which extends protection
to it, and which is responsible in some measure for the
accretion in its value.

The Commission, therefore, recommends

There remains for consideration income in the form
of rents and royalties. There is much to be said for
specifically allocating rental income according to the
situs of the property. In Massachusetts rents, along
with royalties, are not allocated in this way, but go into
the gross receipts factor in the formula, thus having an
indirect effect on apportionment. Since property ap-
pears in the first factor there is a double impact, even
though indirect. The Commission believes that the use
of property, ineffect, in two factors provides an acceptable
method of allocating rental income and should be retained.

That gains from the sale of tangible capital assets
should continue to be allocated according to the situs of
the property.
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Royalties are also not allocated specifically, but appear
in the third factor in the formula. Income from royal-
ties appearing in the numerator of the fraction is that
attributable to the use of patents within the common-
wealth. The Commission favors the continued appor-
tionment of royalty income on the basis of the three-way
formula. Royalties should continue in the numerator
of the third factor to assure the existence of a numerator
for allocation in the rare cases where licensing might be
carried on without having property or pay roll assignable
to the Commonwealth.

During 1951 taxpayers for the first time were required
to calculate initially the corporate excess measure of the
excise tax. Heretofore, the taxpayer “self-assessed” his
corporate net income tax, but the corporate excess tax
was calculated, assessed and billed by the Commissioner.
A computation sheet was used for this purpose, but it was
not part of the tax return form completed by the tax-
payer.

The corporate excess tax had its origin in the franchise
tax of 1864. Its basic concept has not changed greatly in
the intervening years. This part of the excise tax is im-
posed upon the value of the capital stock of the corpora-
tion over and above values which are already taxed lo-
cally or are beyond the taxing jurisdiction of the State.
The statute provides that the tax shall be

An amount equal to five dollars per thousand upon the value of its
corporate excess or five dollars per thousand upon the value of such
of its tangible property situated in the commonwealth on said day as
is not subject to local taxation nor taxable under section sixty-seven
[ships and vessels], whichever is higher. l

As a tax measure, the corporate excess tends to assure
some tax payment upon the part of all corporations,

THE CORPORATE EXCESS.

Chapter IV.

Plus the 23 per cent surtax
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whether or not they earn any net income in a given year.
Exit the corporate excess measure, as already noted, is
not an alternative minimum tax, it is in addition to the
net income measure. In this respect it places an extra
burden on corporations in Massachusetts which they are
not obliged to bear in most competing industrial States.
It also presents difficult problems of valuation, and in
practice has resulted in the vesting of extremely broad
discretion in the Commissioner for effective administra-
tion. Regardless of the amount of revenue involved,
which is substantial, and may in depression times con-
stitute the major part of the tax, the question may well
be asked: Is it necessary to have such a complicated and
uncertain type of tax to raise the amount involved?

Computation of Corporate Excess.

The law provides that for domestic corporations corpo-
rate excess is “the fair value of its capital stock on the
last day of the taxable year . . . less the value” of
(a) tangible personal property and equity in real prop-
erty of the corporation locally taxable; ( b ) securities the
income of which would not be liable to taxation if re-
ceived by an individual resident; (c) equity in tangible
property situated outside the State; and ( d) cash and
receivables attributable to an office outside the State.

The “fair value of the capital stock” before deductions
is determined by the Commissioner as the greater amount
resulting from computations under the following alterna-
tive methods:

First Method. This is essentially net assets adjusted for “actual
values” of assets and liabilities. The value of capital stock is deter-
mined as a percentage of net assets less securities, to which the full
alue of securities is added. The percentage of net assets ranges from

1 00 per cent, depending upon the ratio of fixed assets to net assets
mdividual taxpayer. 1 (In effect this is full value of securities

'centage of other net assets.)

ainly represent liquid assets or net worth is less than $25,000, the capital
■> be worth the actual value of net assets.
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Second Method. This method combines the value of net assets
less securities determined for the first method (called the “asset fac-
tor”) with a capitalized earnings value. Average earnings, less in-
come from securities, for five years, if available, are capitalized, gen-
erally at 10 per cent. The earnings of the five years are weighted
5, 4, 3, 2, 1, with the current year weighted o, etc. This capitalized
value is given a weight of 1, the asset factor is given a weight of 2,
the two values as weighted are added together and the sum divided
by 3. To the quotient so obtained, the value of securities is added to
determine the value of capital stock by this method.

But these formulas for the ascertainment of the value
of the capital stock are merely a point of beginning in the
determination of the tax liability. They illustrate the
way in which the capital stock of large numbers of corpo-
rations has been initially valued by the Commissioner.
Taxpayers who question the appropriateness of the
standard method may appear before the Commissioner
and he may modify the application of the formulas so as
to achieve a mutually acceptable result. There is ample
room in questions of valuation of capital stock for reason-
able modifications. The percentage of net assets to be
included under the first method is arguable. The capi-
talization rate under the second method and the use of
weighted earnings is also open to dispute. The broadest
latitude is implied in the difference between book values
and actual values.

The two standard methods of corporate excess determi-
nation, and their possible variations, do not exhaust the
possibilities of taxpayer liability on the non-income meas-
ure of the excise tax. Largely as the result of action
taken in 1936 to restore the original exemption of ma-
chinery of manufacturing corporations from the local
property tax, an alternative minimum was added to the
corporate excess determination. This alternative mini-
mum is the value of tangible property owned by the
taxpayer and located in the Commonwealth which is not
taxable locally. This would include the machinery, mer-
chandise inventories and other personal property, except
motor vehicles, of a manufacturing corporation. It would
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include essentially the same property of non-manufactur-
ing corporations, except machinery used in the conduct
of the business (which remains taxable locally). The
nature and importance of this alternative minimum value
of the corporate excess will be discussed further in chap-
ter V of this Report.

The $12,000,000 annually which the corporate excess
part of the tax is currently producing could certainly be
raised in a less difficult, more certain and more equitable
manner. An analysis of the way the present tax measure
operates, as shown by a sample of 2,395 domestic corpora-
tions, is presented in Table 12. The results with respect
to foreign corporations were similar (Table 13).

More than half of the corporations in the domestic
sample, 1,228, paid under the second method of capital
stock valuation. The significance of the capitalized earn-
ings feature in this method is shown by the difference in
the value of capital stock by each of these methods for
the same corporations. Table 12 shows that the inclusion
of an earnings factor added $278,539,000 to the tax base
of these corporations. This meant $1.4 million in addi-
tional normal tax to the Commonwealth, without regard
to the Massachusetts tangibles minimum. But the same
corporations paid almost $15,000,000 in total excise tax,
excluding surtax, of which only $3.8 million represented
corporate excess tax. If the corporate excess tax were in
the alternative rather than additional to the corporate
income tax, the use of the income factor in valuing capital
stock would be much less objectionable. But there seems
no just reason for extracting $1.4 million in normal tax
based upon income values when these companies are al-
ready paying a tax measured directly by their income at
probably the highest rate among all comparable indus-
trial States.

The net asset method of valuing capital stock, which
excludes the use of an earnings factor, was applied to
only 15 per cent of all of the domestic corporations in the

Effect of Alternatives.
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sample. These 357 corporations show a capital stock
value by the first method of $153,000,000. Since this
was substantially greater than a value arrived at by in-
cluding the earnings factor, the Commissioner required
these corporations to pay on the basis of the first method.
This is a basic inconsistency in the application of the fair
value requirement. If it is proper to value capital stock
by a combination of earnings and net asset methods for
some corporations, it is equally correct to apply this
method to all corporations. There is nothing in the
statute which authorizes the Commissioner to establish
two classes of corporations within the fair value require-
ment, even though his method of valuation should lower
the value determined by net assets for some companies as
well as increase it for other companies. It is striking that
among the largest taxpayers, the corporate excess tax was
practically the same percentage of the total excise, re-
gardless of the method used (Table 14).

The use of the greater of the two methods has required
the 357 corporations in Table 12 to contribute $172,790 in
normal tax to the Commonwealth which they would not
have been required to pay if a uniform method ofapplying
the earnings factor had been used by the Commissioner.
The earnings factor should either be applied to the valu-
ation of capital stock of all corporations or it should not
be applied to any. If the Commonwealth requires the
additional revenue, it should be provided by a method
which will treat all taxpayers equally.

In operation the corporate excess as applied to foreign
corporations has followed an over-all pattern not sub-
stantially different from the results under the domestic
corporation experience. A sample of 235 foreign cor-
poration taxpayers shows that 145 paid under the second
method of capital stock valuation, 28 under the first
method, 58 under the Massachusetts tangibles mini-
mum, and 4 under the alternative gross receipts mini-
mum in place of the combined total of corporate excess
and net income measures. As shown in Table 12, among
the foreign corporations the use of an income factor in the
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second method of capital stock valuation was costly, and
the denial of the factor in the first method was likewise of
proportionately high cost to the taxpayers. Here, again,
the corporations taxable under the second method of cap-
ital stock valuation paid the great bulk of the tax more
than 70 per cent.

Capitalized Earnings

The use of a capitalized average income method of val-
uing capital stock obviously duplicates the effect of earn-
ings which have already been included in the net income
measure of the tax. The use of a five-year average, more-
over, may have the effect of retaxing the capitalized value
of prior years’ earnings. When it is recognized that the
corporation’s surplus includes all of the earnings of prior
years which were not distributed or offset by subsequent
losses, it becomes all the more questionable to value capi-
tal stock by reference to either the current or previous
year’s earnings.

The use of average earnings has had a very unequal
effect among different industries. According to the ex-
perience with returns filed in 1949, average income in
manufacturing was 53.1 per cent of current income (Table
15). The relationship of average income to current in-
come was as low as 38.5 per cent, and ran as high as 147.2
per cent, with the various industry classifications strung
out between these extremes. There was little difference
in this percentage in retail trade and wholesale trade, but
in the various service industries average income amounted
to 79.1 per cent of current income, but the average in no
way represents the wide range of difference among indus-
try classifications (Table 16). Similar extremes of dif-
ference existed in retail trade, wholesale trade and office
and miscellaneous groups and among the foreign corpora-
tions (Tables 17 and 18). The use of averaging lends an
element of stability to the capital stock value under the
second method, but it also may result in treating two cor-
porations alike for current tax purposes, even though one
of them had little or no income and the other had a very
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Average as
Per CentAverage Current

Income. Income.Industrial Classification of Current
Income.

Boots and shoes
Boxes and paper
Chemicals, etc. .
Confectionery

$5,055 $5,441
1,607 2,966

2,969 4,915

92.9
54.2
60.4

1,969 2,675
466 1,168

1,027 1,926

73.6
Cutlery, edged tools
Iron, steel, etc. .

39.9
53.3

Clothing, men’s
Clothing, women’s
Dyeing and finishing
Cotton goods

1,464 1,975 74.1
835 1,210 69.0
970 1,345 72.1

26,801 59,250 45.2
Electrical machines, radios 4,409 10.553 41 8

7,761 17,328Foundry, machine shop products
Furniture

44.8
2,109 4,751 44.4

Hosiery, knit goods
Leather tanning

1,339 1,965 68.1
4,717 6.526 72.3
1,281 1,680 76.3Jewelry
4,888 6,987Machines, small work tools

Metal alloys, stamping
70 0

2,854 6,458 44.2
Book, job printing and publishing
Newspaper, printing and publishing
Paper, wood pulp

2,741 4,562 60.1
1,490 1,644 90 6
3,121 6,149 60 6

Rubber footwear, rubber products
Paper goods ....

3,803 6,718 66.5
3,537 5,693 62.1
1,979 4,764 41,5Heating apparatus

Silk, rayon goods
Meat packing

4,123 10,123 40 7
485 360 134.7

3,208 8,342
578 815

20,648 32,898
904 614
961 2,157

38,5Textile machinery, parts
Beverages, liquors 70 9
Woolen worsted goods 62.8
Boot and shoestock and findings
Cotton, small wares .

147 2
44.6

6,499 13,910
589 697

46.7Bakery products
Bookbinding 84 5

60.329.502 58,674

$156,689 $295,239 53.1

»r Massachusetts tax

, These are results which
not be a part of a capital
is already coupled with a

the Commission believes should
value franchise measure which
net income tax.

Deductions in Determining Corporate Excess.
The theory of the corporate excess requires, as the

statute provides, that there be deducted from capital

Table 15. Average Income used in Capital Slock Valuation as Per

(Sample of 1,321 Domestic Manufacturing Corporations, 1949.)
[Amounts in thousands of dollars.]

Cent of Current Income
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stock, value of property which is already taxed in Massa-
chusetts or which could not be either because it is exempt
constitutionally or beyond the taxing jurisdiction of the
State. These deductions include the corporation’s equity
in Massachusetts real estate, the value of its Massa-
Table 16. —Average Income used in Capital Stock Valuation as Per

Cent of Current Income.
(Sample of 1,074 Domestic Trade and Service Corporations, 1949.)

[Amounts in thousands of dollars.]

i Average as
Average | Current Per Cent
Income. I Income. 1 of Current

Income.
j

Retail trade:
Drugstore ....... $5O $4B 108.7
Department, flry goods

....
4,233 8,080 52.4

Fuel and ice 1,431 2,992 47.8
Furniture, radios ...... 844 935 90.3
Groceries and food ...... 2,316 3,353 69.1
Wearing apparel and accessories 3,700 6,291 58 8
Auto accessories, gas and oil

....
2,252 4,588 49.1

Hardware, paint, wallpaper
.... 213 504 42.3

Lumber, building materials ... 1,049 1,965 53.4
Lunchroom, restaurant . 1,017 1,067 95.3
All other classes 548 738 74.3

Total retail trade .... $17,653 $30,559 57.8

Wholesale trade:
Department, dry goods ...

$179 $268 66.8
Fuel and ice ....... 86 82 104.9
Furniture, radios ...... 114 460 24.8
Groceriesand food ...... 1,294 1,306 99.1
Wearing apparel, etc 195 285 68.4
Auto accessories, etc 675 969 69.7
Hardware, paint, wallpaper ...

421 644 65.4
All other classes ...

7,020 14,378 48.8

Total wholesale trade ....
$9,984 $18,392 54.3

Office and miscellaneous:
Agriculture $54 $36 150.0
Brokerage companies 52 171 30.4
Clubs, associations, theaters

.... 158 160 98.8
Dyers, cleaners

...... 40 —2B
Freight, general truck 726 454 159.9
Hospitals, schools, colleges ... 8 7 114.3
Hotel restaurant and services 363 447 81.2
Insurance companies, agencies

... 39 71 54,9
Laundries 283 361 78.4
Quarry, non-metallic mining . . . 81 417 19.4
All other classes 289 550 52.5

Total office and miscellaneous $2,093 $2,646 79.1

Adjusted net income for Massachusetts tax
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chusetts taxable machinery, motor vehicles and deductible
securities, and its equity in property outside the State.
These deductions are substantial for most corporations.
They amounted to $409.8 million for corporations taxable
under the second method of capital stock valuation, and
$57.6 million of those taxable under the first method
(Table 12). Where the deductions are exceptionally
large, the minimum tax based on Massachusetts tangibles
not locally taxable comes into play. As a practical matter
both machinery locally taxable and motor vehicles and
Table 17, Average Income used in Capital Stock Valuation as Pi

Cent of Current Income.
(Sample of 155 Foreign Manufacturing Corporations, 1949.)

(Amounts in thousands of dollars.]

Average as
T Average Current Per CentIndustrial. Classification. Income. Income.- of Current

Income.

Boots and shoes ......
$49 $lOB 45.4

Boxes and paper ......
42,501 102,273 41.6

Chemicals, etc. ....... 116,077 350,975 33.1
Confectionery ....... 22 —35
Cutlery, edged tools ...... 6,221 16,210 38.4
Iron, steel, etc. ....... 7,943 18,575 42.8
Clothing, men’s ......

4,435 13,275 33.4
Clothing, women’s ......

125 1,898 6.6
Dyeing, finishing ...... 3,120 6,002 52.0
Cotton goods ....... 19,429 42,140 46.1
Electrical machines, radios ....

150,100 458,847 32.7
Foundry, machine shop products . 10,678 24,556 43.5
Hosiery, knit goods 48 68 70.6
Leather tanning ...... 781 370 211.1 2

Jewelry ........
536 1,803 29.7

Machine, small work tools
.... 20 88 22.7

Metal alloys, stamping .....
14,496 38,337 37.8

Book, job printing and publishing . 2,340 5,342 43.8
Paper, wood pulp ......

2,569 19,034 13.5
Rubber footwear, rubber products ... 55 77 71.4
Paper goods . 1,119 1,343 83.3
Heating apparatus ......

1,627 3,970 41.0
Silk, rayon goods ...... 286 1,152 24.8
Textilemachinery, parts .....

3,306 9,820 33,7
Beverages, liquors ...... 234 —179
Wool, worsted goods 1,949 3,948 49.4
Bakery products ......

27,881 52,785 52.8
Other industries ...... 74,530 215,911 34,5

Total $492,477 $1,388,693 35.5

1 Adjusted net income for Massachusetts tax.
2 Includes current loss company.
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Table 18. Average Income used in Capital Stock Valuation as Per
Cent of Current Income.

(Sample of 77 Foreign Trade and Service Corporations, 1949.)
[Amounts in thousands of dollars.]

Average as
Average Current Per Cent
Income. Income. 1 of Current

Income.

Retail trade:
Drugstore .......

$427 $205 208.2 1

Department, dry goods ....
164,902 410,914 40 I

Fuel and ice ....... 890 783 113.7 2

Groceries and food ...... 16,885 42,635 39.6
Wearing apparel and accessories 3,991 8,697 45 9
Auto accessories, gas and oil ... 5,738 11,350 50 6
Lumber, building materials ....

2,317 6,054 38.3
All other classes ......

11,866 24,934 47 6

Total retail trade $207,016 $505,601 40 9

Wholesale trade:
Fuel and ice ......

$4,100 $5,014 81.8
Furniture, radios .....

20,852 44,969 46.4
Groceries and food .... 21,435 28,509 75.2
Auto accessories, etc.

.....
209,208 340,519 61.4

Hardware, paint, wallpaper
... 8 9 88.9

All other classes ...... 79,091 147,120 53.8

Total wholesale trade .....
$334,694 $566,140 59.1

Office and miscellaneous:
Brokeragecompanies .....

$lO $155 6.5
Clubs, associations, theaters .... 2,514 8,002 31 4
Freight, general truck ..... 85 54 157.4 2

Hotel restaurant and services . 3,031 6,498 46.6

Total office and miscellaneous $5,640 $14,709 38.3

Total trade and service ....
$553,542 $1,086,450 50 9

Adjusted net income for Massach
Includes current loss company.

trailers may have been acquired with borrowed money,
but the deduction is not limited to the corporation’s equity
in such property. Such a limit would probably be im-
practicable to administer, although the law does apply
it to the deduction for property located outside the State,
provided the indebtedness is evidenced by a mortgage
on the property.

The quantitative importance of the deductions from
the value of capital stock under either method of de-



HOUSE No. 2114. [Feb.58

termining corporate excess is also shown in Table 12.
About 37 per cent of the value in the first method and
about 34 per cent of the value under the second method
is taken out by the deductions. By comparison, among
the corporations which paid under the Massachusetts
tangibles alternative method the deductions would have
reduced the capital stock value by about three fourths.

The corporate excess for foreign corporations is com-
puted differently from that for domestic corporations, and
its operation with respect to the former has been separately
studied. The capital stock values are determined in the
same way as for domestic corporations. However, instead
of deducting directly from the value of the capital stock
such items as property subject to local taxation in Massar
chusetts and out-of-state property, the capital stock
value of foreign corporations is apportioned to the Com-
monwealth by means of an allocation fraction. The
numerator of the fraction is arrived at by computing the
value of assets employed in the business in the Common-
wealth, from which is subtracted the Massachusetts de-
ductions allowed domestic corporations for corporate
excess purposes. Included in the value of assets employed
in the business in the Commonwealth is an apportionment
of intangibles based on the allocating percentage used
for income. The denominator of the fraction is the value
of the total assets of the corporation. The capital stock
value is then multiplied by this fraction (see Table 13).

If a foreign corporation owns only real estate, machin-
ery, motor vehicles and trailers in Massachusetts, it may
be subject to no tax measured by the corporate excess
except in so far as there is an allocation to the Common-
wealth of the value of intangibles. Since all of the fore-
going tangible property would be taxable locally to a non-
manufacturing company, e.g., a trucking company, the
corporation would not be subject to the Massachusetts
tangibles minimum.

The deductions from capital stock values permitted
domestic corporations, and the apportionment formula
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used for foreign corporations, are both designed to avoid
the inclusion of extra-state elements in the corporate
excess measure. However, since deductions are taken
directly in the case of a domestic company, and indirectly
in the case of a foreign company, results will frequently
vary even though the operations, asset holdings and
financial structures of the two companies might be vir-
tually identical. It is conceivable in given situations
that a foreign corporation might have a higher tax on the
corporate excess measure than a similar domestic cor-
poration.

While the corporation excise tax, as originally designed,
was a reasonably uniform measure of franchise value, it
no longer has that result. A sample of 1,321 domestic
manufacturing corporations showed that the total excise
tax as a per cent of net worth varied according to the
method of capital stock valuation applied in determining
corporate excess (Tables 19 and 20). This is to be ex-
pected to some extent, due to the influence of net income
in varying the total tax. But a marked difference in re-
sults under the first method of capital stock valuation
and the tangible property minimum shows that the al-
ternative valuations of corporate excess as much as income
variations account for the difference in the impact of the
tax. Alternative measures of a tax are useful to assure a
reasonable tax payment from loss companies as well as
income companies, but these alternatives have the effect
of creating differences of tax impact among certain com-
panies and industries.

A major factor in the corporate tax system is repre-
sented by the interest of some 21.9 per cent of the cor-
porations in the sample, which realized a net loss in 1949.
Those corporations which in the aggregate lost over
§20,600,000 were still required to pay that part of the
corporation excise tax measured by capital (corporate
excess or Massachusetts tangibles), or the minimum

The Impact of the Corporate Excess Measure.
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I

alternatives. The taxes on capital, at the rate of $5 per
$l,OOO plus surtax, are substantially higher than those
which would have been imposed at the state level in other
States on these net loss companies.

Disregarding the differences between net income com-

Table 19. Total Corporation Excise Tax as Per Cei't of Net Worth l
for 1,321 Massachusetts Manufacturing Corporations by Corporate
Excess Tax Measure used.

Capital Stock.
Tangible .

First Second Pr0Pertv Rweipt"
Method. Method.

0.8 1.6 1.5
1.0 3.4 0.8
0.7 2.4 1.4

1.3 1.5
0 9 2.8 2.2
0.4 2.2 1.7
0.9 1.9 0.7
0.8 2.1 2.3 1.4

1.3 1.1
0.5 2.2 2.2
0.7 1.5 1.0
0.8 1.9 1.3
1.1 2,1 1.6
0.5 1.6 1.1
0.9 1.9 1.3
1.3 2.5 1.2
0.5 1.6 0.4
0.7 2.6 0.8

Industrial Classification

Boots, shoes .
Boxes, paper
Chemicals, etc,
Confectionery
Cutlery, edged tools
Iron, steel, etc.
Clothing, men’s
Clothing, women’s
Dyeing, finishing
Cotton goods .

Electrical machinery, radios .
Foundry, machine shop products
Furniture ....

Hosiery, knit goods
Leather tanning
Jewelry
Machine, small work tools
Metal alloys, stamping .

Book, job printing and publishing 1.0 2.4 1.6
Newspaper printing and publishing 0.1 3.1 0 9
Paper, wood pulp - 1.6 0.8

0.9

Rubber footwear, rubber products - 1.9 1.8
Paper goods 0.8 1.7 13
Heating apparatus 0.7 16 2.6
Silk, rayon goods - 3.1 4 2
Meatpacking _ 2.6 - 1.4
Textile machinery, parts ...

- 2.5 1.0
Beverages, liquors - 2.1 0 7
Wool, worsted goods 0 4 2.2 1.0
Boot, shoe stock and findings . 0.5 1.7 1.4
Cotton, small wares 0.8 1.8 0.8
Bakery products 0.6 1.3 3.7
Bookbinding 0.8 1.6 0.7
Other industries 0.8 1.6 2 I 1.3

Total 06 1.9 16 2,4

1 Net assets for intrastate corporations and net assets less equity in tangible property out-
ode Massachusetts, and cash, etc., apportioned outside the Commonwealth for interstate
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Table 20. Total Corporation Excise Tax as Per Cent of Net Worth 1

for 1,074 Massachusetts Trade and Service Corporations by Corpo~
rate Excess Tax Measure used.

Capital Stock
1/20 ofTangible

Property. 1 Per Cent
Receipts.First Second

Method. Method

Retail trade:
Drug store 0.5 1 1.0
Department, dry goods
Fuel and ice

0.7 1.9
0.8 1.8

1.1
2.2 0.6

0.7 1.4Furniture, radios
Groceries and food

1.0
I

0.9 1.4 1.4
1.1
3.1

0 6
Wearing apparel and accessories
Auto accessories, gas and oil
Hardware, paint, wallpaper
Lumber, building materials

0.7 2.0
0.9 3.2
0.8 1.8
0.7 1.7
0.1 1.3
0.7 2.2

0 8
0.2

Lunchroom, restaurant
All other classes .

0.4 1.3
0.7 0.9

06 1.9 14Total retail trade 1.2

Wholesale trade:
Department, dry goods
Fuel and ice

1.4
1.1
1.9

1.0 0.4
Furniture, radios
Groceries and food
Wearing apparel, etc.
Auto accessories, etc.

0.8
0.7 2.0
0.7 1.6

2.3

1.01.1

2.4
1.3

0.4
Hardware, paint, wallpaper
All other classes .

1.2 1.6
1.8 2.3

Total wholesale trade 0 9 2.1 9.7 1

Office and miscellaneous:
Agriculture . 0.2 1.4

0.5 0.2
0.5

Brokerage companies 0.8
Clubs, associations, theaters
Dyers, cleaners

1.80.6 1.0
0.30.4 1.1

0.8 1.8
1.1

Freight, general truck 0.5 0.4
Hospitals, schools, colleges .
Hotel restaurant and services
Insurance companies, agencies
Laundries ....

1.9 0.2
0.8 0.8
3.2

15 6

0.5 1.3
1.4 3.3
0.6 3.4

1.9 0.4
Quarry, non-metallic mining
All other classes .

1.2 0,4

0.9 0.7

Total office and miscellaneous 0.7 0,8 0.41.3

1 Net assets for intrastate corporations and net assets less equity in tangible property out
side Massachusetts, and cash, etc., apportioned outside the Commonwealth for interstari
corporations.

parties and net loss companies, Table 21 shows that the
corporate excess rather than the income measure of the
excise tax may impose the principal burden upon many
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companies. In a tax system thought to be predominantly
composed of the income tax, it is striking to observe the
extreme variations shown by Table 21. It should be
noted, however, that some tax liability even for net loss
Table 21. Non-Income Tax as Per Cent of Total Normal Tax paid

by Measure of Tax used and by Industry.

(Sample of 1,321 Domestic Manufacturing Corporations, 1949.)

Capital Stock

Prorwrtv 1
First Second Property. Receipts

Average,Industrial AllClassification Measures.
Method. Method

Boots and shoes
Boxes, paper

61.8 37.3 58.2 100.0
50.0 19.4 52.9

43.8
20 6

Chemicals, etc.
Confectionery

64.5 24.1 47.5 32.2
30 0 I 56.3 32.3

Cutlery, edged tools
Iron, steel, etc.

39.1 22.7 24.6
72.9 22.4 31.0
57.4 30.6 71.2

23 4
34.2

Clothing, men’s .

Clothing, women’s
Dyeing and finishing

36 6
67.3 25.7 53.1 100.0

32.8 74.6
30.3
35 1

Cotton goods . ,
, 50.0 23.1 13.7

Electrical machinery, radios 71.3 29.8 31.4
19.8
31.9

Foundry, machine shop
products .... 35.5 22.9 39.5

48.2 27.9 ! 34.8
24.5

Furniture 30.8
Hosiery and knit goods
Leather tanning .

81.8 36.9 I 42.7
50.6 25.7 I 49.2
34.4 27.6 ' 40.9

41 0
28.4

Jeweli- 30.5
Machinery and small work

tools . 100.0 43.731.8
Metal alloys, stamping 76.146

Book and job printing and
publishing 38.6 25.642.9 21

Newspaper printing and
publishing . 100.0 18.0 50.0 - 20.9

Paper and wood pulp . - 26.6 48.1 - 31.8
Rubber footwearand rubber

products
...

- 31.9 52.3 - 36.3
Paper goods 60.0 33.6 40.0 - 34.4
Heating apparatus 66.7 29.8 | 27.6 - 29.9
Silk and rayon goods . - 19.1 21.4 - 19.1
Meat packing

...
- 32.5 j - 100.0 44,3

Textile machinery and parts 41.7 20.2 . 46.3
Beverages and liquors - 23.5 61.3 - 41.9
Woolen, worsted goods 93.9 26.6 57.4 - 28.5
Boot and shoe stock and

findings
.... 83.7 31.0 40.8 100 0 39,2

Cotton, small wares 47.2 26.6 63.1 - 31.8
Bakery products 54.5 30.4 17.4 - 18.3
Bookbinding 100.0 36.4 55.6
Other industries 47.7 24.2 27.8 100.0 25.8

Total 60,9 25.5 30*3 100.0 27.6
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companies helps to stabilize state revenues. This is a
vital consideration in years when net loss companies may
be the rule and not the exception.

The table shows that among companies paying the
corporate excess tax under the first method of capital
stock valuation, this part of the tax amounted to as much
as 100 per cent of the tax liability in the newspaper,
printing and publishing group, and as little as 34.4 per
cent in the jewelry classification. Among companies
paying under the second method of capital stock valu-
ation there is a noticeable narrowing of the range. This
results from the income factor that is introduced in the
second method of capital stock valuation. Income for
the current taxable year is, of course, also reached by the
income measure. Since earnings value is in effect used
only when it would increase the capital stock value, the
second method reflects the operation of the tax on profit-
able companies.

Similar results are indicated for foreign manufacturing
corporations and domestic and foreign trade and service
corporations (Tables 22, 23, 24).

An analysis of the corporate excess tax, however, does
not exhaust the complications of the non-income measure
of the excise tax. When we turn to the alternative meas-
ure of Massachusetts tangibles not locally taxable, more
fully discussed in the following chapter, the erratic im-
pact of the combined income and capital measures is
again evident. Among the corporations that paid on
this basis, as shown in Table 21, the non-income measure
of the tax ranged from as high as 87.3 per cent of the
total normal tax in “machinery and small work tools” to
as low as 13.7 per cent in the cotton goods industry. A
similar disparity of result among trade and service corpo-
rations is shown in Table 22, for wholesale and retail trade
and service industries.

It is unlikely that a more complicated non-income
measure of tax liability could be found in any other State.
The difficulty involved in precisely defining the corporate
excess concept has led to the payment of this part of the
tax by a large percentage of taxpayers on the basis of ne-



HOUSE —No. 2114. [Feb.64

*

i

Table 22. Non-Income Tax as Per Cent of Total Normal Tax paid
by Measure of Tax used and by Industry

(Sample of 155 Foreign Manufacturing Corporations, 1949.)

Capital Stock

I S3SS 1 Per°Cent
First Second 1 - ’ Receipts. Measures.

Method. Method.

Industrial
Classificatic

Boots and shoes ...
- 23.1 - - 23.1

Boxes, paper
...

- 17.8 ' - - 17.8
Chemicals, etc. . . 94.1 28.5 ! 32.8 - 29.5
Confectionery ...

- 100.0 ; - - 100.0
Cutlery, edged tools - 18.5 66.7 - 19.7
Iron, steel, etc. ...

- 15.7 -
- 15.7

Clothing, men’s ... 62.7 29.6 - - 36.7
Clothing, women’s . . - 34.0 - - 34.0
Dyeing and finishing . . - 24.7 20.0 - 23.9
Cotton goods ...

- 32.0 33.1 - 32.7
Electrical machines, radios . 29.6 29.2 36.4 - 30.4
Foundry, machineshop prod-

ucts - 71.0 34.9 - 69.9
Hosiery, knit goods 100.0 - 31.2 - 40.0
Leather tanning ...

- 56.0 100.0 - 58.6
Jewelry ....

- 17.1 - - 17.1
Machine, small work tools . 25.0 - 25.0
Metal alloys, stamping - 23.7 - - 23.7
Book, job printing and pub-

lishing .... 28.8 86.1 54.9
Paper, wood pulp 100.0 31.3 100.0 - 45 1
Rubber footwear, rubber

products ....

- 28.8 - - 28.8
Paper goods ...

- - 38.6 - 38 6
Heating apparatus . - 33.8 38.2 - 35.4
Silk, rayon goods - 25.4 - - 25,4
Textile machines, parts . 53.8 19.9 15.1 - 15.5
Beverages, liquors . - 63.1 78.6 - 71.5
Wool, worsted goods 100.0 28.4 53.7 - 31 9
Bakery products . 26.9 14.9 19.2 100.0 17.2
Other industries 28.4 24.5 25.8 - 25.4

Total . . . 39.7 29.6 29.4 100.0 29.8

gotiation and settlement. Broad administrative discre-
tion of necessity has been exercised by the Commissioner.
As already indicated, the use of alternative methods has
resulted in undue reliance on income and marked inequi-
ties among industries, among companies in the same in-
dustry, and in some cases as between foreign and domes-
tic corporations.

The Commission, therefore, recommends
That the corporate excess tax be repealed and replaced

with a capital measure as more fully described in chapter
VI of this Report.
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Table 23. Non-Income Tax as Per Cent of Total Normal Tax paid
by Measxire of Tax used and by Industry.

(Sample of 1,074 Domestic Trade and Service Corporations, 1949.)

Capital Stock. i/20 of Averse,Trade and Service. Prmirtv 1 Per Cent All
First Second property. Receipts. Measures.

Method. Method.

Retail trade;
Drugstore 100.0 39.5 73.9 - 52.9
Department, dry goods 45.5 24 9 52.8 - 27.3
Fuel and ice . 68.2 17.7 32.5 100.0 26.7
Furniture, radios . 71.8 36.1 67.7 - 50.7
Groceries and food 39.1 36.9 43.6 100.0 39.5
Wearing apparel and ac-

cessories 60.6 29.8 47.4 100.0 32.4
Auto accessories, gas and

oil 54.8 20.2 22.3 - 21.8
Hardware, paint, wall-

paper
.... 45.0 30.3 60.5 - 33.5

Lumber, building ma-
terials ... 54.2 24.0 32.6 100.0 28.1

Lunchroom, restaurant 70.3 34.9 84.4 100.0 47.1
All other classes 63.3 27.9 60.9 100.0 33.0

Total retail trade . . 51.5 26 6 42.8 100.0 31.2

Wholesale trade;
Department, dry goods - 26.2 - - 26.2
Fuel and ice ...

- 24.5 44.0 100.0 46.3
Furniture, radios - 27.3 100.0 - 28.2
Groceries and food 62.3 28.7 59.1 100 0 44.9
Wearingapparel, etc. 71.4 34.9 -

- 48.7
Autoaccessories, etc. - 24.2 24.4 100.0 24.4
Hardware, paint, wall-

paper
.... 42.9 32.0 40.1 - 35.4

All other classes 52.6 24.6 25.7 100.0 26 8

Total wholesale trade . 60 4 26.1 32.9 100.0 31.3

Office and miscellaneous:
Agriculture 80.0 16.1 31.8 - 27.6
Brokerage companies 100.0 - 0.9 - 5.2
Clubs, associations, thea-

tres
.... 83.8 36.1 17.4 - 44.6

Dyers, cleaners . 33.3 32.1 43.9 100.0 41.0
Freight, general truck 28.6 21.7 11.8 100.0 29.3
Hospitals, schools, colleges - 16 7 33.3 - 20.0
Hotel restaurant and serv-

ices ...

. - 39 5 38.3 100.0 41.2
Insurance companies.

agencies - 23.5 -

- 23.5
Laundries 43 2 25.9 37.5 100.0 32.6
Quarry, non-metallic min-

ing .... 10.3 14,6 33.3 100.0 16.5
All other classes 62.8 23.3 4.7 100.0 20.9

Total office and miscel-
laneous . 41.8 26.5 17.3 100 0 28.7

Total trade and service 51.8 26.5 35.1 - 31.1
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Table 24. Non-Income Tax as Per Cert of Total Normal Tax »iial Tax void
Measure of Tax v id and hi: I

inple of 77 Foreign Trade and Service Corporations, 1949,

Capital Stock
- Tangible ,

C2O °f Averag
ProrfortT, 1 Pei> Cdlt AllFirst Second 11 perty ’ Receipts. Measun

Method. Method.

Drugstore
...

- - 100.0
Department, dry goods 24.7 21.6 36.0
Fuel and ice 30.9 31.6
Groceries and food 100.0 20.8

31.1

Lumber, building
terials 24.7

All other class* 28.1

Total retail trade 260 23.1

Wholesale t
Department, dry goods
Fuel and ice
Fu:
Groceries and food
Auto accessories, etc

42
8.9 25.0

Hardware, paint, wall-

All other classes . 38.1 21.1

Total wholesale trade 26.8

Office and miscellaneous:
Clubs, associations, thea-

tres .... 24.6
Freight, general truck
Hotel restaurant and serv

ices

45.5

Total office and misi
laneous

Total trade and service 26.2 22.6 43.1 100.0 24.5

Wearing apparel and ac-
essorii

Auto accessories, gas and
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ALTERNATIVE MINIMUM MEASURES.
The statistical material thus far presented shows that

in 1949 the great bulk of corporations paid an excise tax
based on the income and corporate excess measures. But
the corporation excise tax has two alternative minimum
measures, and the corporate excess tax itself has an al-
ternative minimum measure based on the value of tan-
gible personal property not taxed locally. In this chap-
ter the nature and operation of these various minimum
measures will be discussed.

Massachusetts Tangibles Minimum
The alternative minimum corporate excess tax measured

by Massachusetts tangibles not locally taxable may be
viewed as a double duty tax measure. In one respect it
represents an alternative minimum corporate excess value.
In another respect it represents an in lieu tax at the state
level to compensate for the exemption from the local
property tax of the machinery of manufacturing corpo-
rations.

As part of the state excise tax on corporations the
Massachusetts tangibles minimum may be of great im-

Chapter V.

portance to individual corporations, and it is of impor-
tance in the state tax yield from the corporate excess in
substantially greater amount than the first method of
capital stock valuation. As shown in Table 12 it pro-
duced 51.2 million out of a total of $5.5 million paid on
the non-income measure by the domestic corporations in
the sample. Similarly for foreign corporations it pro-
duced $600,000 out of a total of $2.9 million on the non-
income measure for all of the foreign corporations in the
sample (Table 13). Among the domestic corporations,
695 firms in the sample paid their non-income portion of
the tax on the basis of $245,318,000 of Massachusetts
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tangibles not locally taxable. This may be compared
with a value of capital stock after deductions of $llO,-
000,000. In other words, the minimum alternative of
Massachusetts tangibles required these corporations to
pay twice as much tax as they would have paid under the
capital stock method. The situation in the case of the
58 foreign corporations that paid under the Massachusetts
tangibles minimum is more striking. They had a cor-
porate excess value of $103,106,000, but they paid on the
basis of $276,688,000, two and three quarters times as
much as they would have paid on the corporate excess
measure.

In determining corporate excess, net asset values (assets
less liabilities) are used, whereas the Massachusetts
tangibles minimum is measured by total assets without
regard to liabilities. It tends to reach corporations which
are heavily in debt, particularly those with large inven-
tories, and new companies with heavy capital investments.
In effect this attributes a value to the corporate excess
where the best value obtainable through the standard
methods may be very much less or even non-existent.

Corporations with comparable assets, and comparable
capacity to enjoy the privilege of doing business in the
corporate form, thus may pay greatly different amounts
of tax under the three alternatives of Massachusetts
tangibles, and first and second methods of capital stock
valuations. The difference in tax liability ordinarily re-
sults from factors having nothing to do with the privilege
of doing business in corporate form which has been con-
ferred by the Commonwealth. For example, Massachu-
setts tangibles not taxable locally will be high in propor-
tion to net worth for the average manufacturing corpora-
tion, for a retailing corporation carrying large inven-
tories, but not for a service business such as laundry. The
high ratios will be high mainly because of tax policies re-
lating to local taxation of personal property.

The basic objection to the tangibles alternative is that
the franchise tax is no place to make adjustments to offset
tax policies in other areas. Many corporations which have
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the advantage of the exemption from personal property
tax will pay under the corporate excess measures. Table
12 shows, for example, that the corporations which paid
under the second method owned some $551,762,000 in
value of Massachusetts tangibles not taxable locally. The
provision tends to favor corporations able to engage in
equity financing rather than debt financing. This ad-
vantage is offset to some extent in the income measure,
since interest payments are a deduction from gross in-
come. Those which have engaged in debt financing, and
therefore show a low capital stock value, it may be argued,
should not be penalized by an alternative tax measure in
the excise (franchise) tax.

When the tangibles minimum was added to the corpo-
rate excess measure in 1936 it was accompanied by the
granting of an exemption from local property taxes of the
machinery of manufacturing corporations. As we have
already seen, in the early history of the Commonwealth,
the taxation of the shares of the corporation to individual
shareholders resulted in the exemption of personal prop-
erty from local taxation. Then machinery was expressly
made taxable, and the subsequent years brought other
changes. Inventories of corporations, however, were not
taxed locally.

The restoration of the exempt status of the machinery
of manufacturing corporations resulted in a substantial
reduction in the base of the local property tax. Provi-
sion was made to distribute each year $9,000,000 out of
the yield of the corporation excise tax to the cities and
towns. A permanent distribution plan was devised based
upon the tax ratables in the form of manufacturing ma-
chinery that existed in 1935. Approximately $6,351,000
was to be distributed in proportion to taxes locally paid
in each city and town in that year upon the machinery
which was to be thereafter exempt; and approximately
$2,654,000 was to be distributed in proportion to the value
of such machinery in each city and town in 1935 as deter-

The Tangibles Minimum as an In Lieu Tax.
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mined by the Commissioner. These suras were to be
taken out of the normal tax yield of the domestic and
foreign corporation taxes. After a further deduction of
about $1,800,000 for the Commonwealth, the remainder
of such yield was to be distributed 1/6 to the Common-
wealth and 5/6 to the cities and towns in proportion to
the last preceding state tax imposed upon them.

The distribution of corporation taxes to the cities and
towns is still made on the basis of the 1935 formulas.
This has created serious doubts as to whether the use of
such formulas, related as they are to machinery locations
seventeen years ago, results in equitable treatment for
the cities and towns. Inclusion of inventories in the
tangibles minimum base also makes it possible for one
town (with a high machinery count in 1935) to get a
distribution of taxes paid on the basis of inventories lo-
cated in another town. The question of the validity of
the distribution formulas not only of corporate taxes, but
of other shared taxes, will be examined in Part VI of the
Commission’s Report on State and Local Fiscal Relations,
to be issued almost immediately. The recommendations
made herein are integrated with those in the forthcom-
ing Part VI.

When manufacturing corporations’ machinery was ex-
empted from local taxation in 1936, the argument was
made that the in lieu tax at the state level should be re-
lated solely to the value of such exempt machinery. But
the in lieu tax which was enacted went further and was
related to inventories of raw materials, work in process,
semi-finished goods and finished goods, as well as to ma-
chinery and other tangible personal property not taxable
locally. With respect to general business corporations,
not classified as manufacturing, the $5 per $l,OOO ($6.15
per $l,OOO with the surtaxes) tax on Massachusetts tan-
gibles not taxable locally could not be conceived of as an
in lieu tax, since such corporations were not given the ad-
vantage of exemption from local taxation of their “ma-
chinery used in the conduct of the business. ”

This differential treatment of business corporations is
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just one further inequity in the tax law. It resulted from
the desire to help manufacturing corporations in the
depths of the great depression, particularly those in the
textile industry. Business corporations, however, have
remained subject to tax at the local rate on their machin-
ery and still have had to include inventories in the tan-
gibles minimum. Difficulties have also arisen as to
whether a particular corporation should be classed as
“business” or “manufacturing,” and whether machinery
was or was not used “in the conduct of the business.”

The Commission feels that business and manufacturing
corporations should be placed on the same footing with
respect to state and local tax liabilities. The Commis-
sion also believes that Massachusetts should exempt all
corporations from strictly local taxes at the local prop-
erty rate on machinery and inventory. However, there
is much to be said for the imposition of a state assessed
locally collected tax at a low rate on these items of per-
sonal property.

If machinery of business corporations is exempted from
local taxes, its inclusion in the base of a state assessed tax
to be locally collected can be justified on the in lieu prin-
ciple. The same, of course, is true of the machinery of
manufacturing corporations.

Looked at historically, there is little in lieu justifica-
tion for the inclusion of inventories in the base. But lo-
cal governments do provide protection and services for
inventories as well as for other forms of property. In
some communities such ratables may amount to an im-
portant percentage of all taxable property. This is clearly
recognized in the case of individuals, partnerships and
other forms of unincorporated business who must pay on
their inventories at the full local rate. It is true that such
taxpayers are not subject to an excise tax, but they do pay
a personal income tax at classified rates ranging up to 7.3-8
per cent on dividends and interest. Furthermore, all cor-
porations in Massachusetts are now subject to the tan-
gibles minimum which reaches all property, including in-
ventories, not taxable locally at an effective rate of $6.15
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per $l,OOO. Whatever the force of the argument against
the retention of the tangibles minimum in the excise
(franchise) tax, it does not apply to the use of a compar-
able base to raise revenues for the cities and towns.

Admittedly the current trend among the States is to
depart from the taxation of business personality by local
jurisdictions at local property rates. The assessment of
personal property is more difficult, and valuations tend
to be relatively higher than those on other types of
property, especially when business conditions are bad
and local revenues decline. A substantial number of
States, however, still retain the full local taxation of
machinery and inventories.

Most of the objections to the local taxation of person-
alty can be eliminated if the assessment process is stand-
ardized, and the business taxpayer is protected from the
possibility of harassment by hard-pressed local assessors.
The Commission, therefore, recommends the following:

1. The present tangibles minimum alternative to the
corporate excess tax should be repealed.

2. Business corporations should be given the same
exemptions from local property taxes as are accorded to
manufacturing corporations. This means no local taxes,
as such, will be imposed on corporate personal property.

3. In lieu of local taxes on such personalty, the Com-
monwealth shall assess a tax at the rate of $6 per $l,OOO
(with no surtax) of the value of tangible personal prop-
erty, including inventories. The base would thus be the
same as that of the tangibles minimum to which all man-
ufacturing corporations are now subject. Such a base,
however, would be less for most corporations inasmuch
as they now pay on corporate excess. The proposed rate
of $6 per $l,OOO is also less than the present effective rate
of $6.15 per $l,OOO, which is applicable to both corporate
excess and the tangibles minimum. The elimination of
surtaxes is in line with the Commission’s general policy
with respect to the use of surtaxes, additional and tem-
porary taxes.

4. The values of the personal property subject to the
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tax should be those used by the taxpayer for federal
income tax purposes wherever possible.

5. Although the tax is to be assessed by the Common-
wealth it should be collected by the cities and towns in
much the same manner as the motor vehicle excise tax
which is state assessed and locally collected. The yield
of the tax at $6 per $l,OOO would be approximately
$13,000,000, and its collection by the cities and towns
where the ratables are actually located will provide an
automatic annual adjustment to changes in the tax base.
This would be an important improvement over the present
distribution formulas based on machinery locations in
1935 under which some communities in the Common-
wealth still receive money from the State on account of
corporate machinery which has long since moved out.

The administrative problem involved in such a plan
would not be great. Corporations could report on their
state tax return the values and locations of their personal
property subject to the tax.

A system of allocating personal property to the juris-
dictions where such property is actually located will be
extremely helpful in the revisions of present methods of
tax distribution to the cities and towns. As already
pointed out, this matter will be covered in Part VI of the
Commission’s Report, and the proposals made herein
will be included in the new distribution plan to be recom-
mended by the Commission.

Excise Tax Alternative Measures.
The last complication in the corporation excise tax left

for discussion is the matter of the two alternative mini-
mum measures to the excise tax itself. These require
that every corporation pay a tax equal to the greater of
1/20 of 1 per cent of the value of its capital stock, or 1/20
of 1 per cent of its gross receipts, whenever either of these
would provide a greater tax than the sum of the net in-
come and corporate excess levies. The gross receipts mini-
mum applies only to corporations deriving “profits prin-
cipally from the ownership, sale, rental or use of real estate
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for tangible personal property. . .
.” Even a cleaning

and dyeing corporation and a motion picture theatre cor-
poration has been held to come within this definition.

These minimum measures of the corporation excise tax
are intended to guarantee that every corporation will at
least pay some tax for its corporate charter or for the
privilege of doing business. They do not assure any given
amount of tax, nor are they likely under current economic
conditions to come into play very often. In a sample of
2,630 domestic and foreign corporations which accounted
for more than half of the tax paid by all corporations in
1949, only 1 was found which paid on the capital stock
minimum, and only 121 were found to have paid on the
gross receipts minimum. Since the tax rate applied to the
corporate excess is $5 per $l,OOO or ten times the rate
applied to the capital stock minimum, the latter can only
apply when the deductions from capital stock value in
the computation of the corporate excess take out more
than 90 per cent of that value. 1 Even in such a case,
whenever the business volume represents a turnover of
net assets of more than once a year, the gross receipts
minimum would apply. It is evident why the capital
stock minimum applies so infrequently.

The Commission recommends
That the present alternative minimum measure based

on capital stock be repealed. This should be replaced
by a capital measure which will be an alternative mini-
mum to the income measure. This proposed measure
is described in the following chapter.

Finder any form of law and in all States there is the
problem of the corporation which will not be obliged to
pay a state tax, whether measured by income or capital.
Most of the States have determined upon a fixed minimum
dollar amount as a device for paying the cost of processing
and handling the corporate return.

The Commission further recommends -

That a minimum tax of $25 for all corporations be es-
tablished in lieu of the present gross receipts minimum.

1 Without considering surtaxes.
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In planning the revision of the excise tax on business
and manufacturing corporations the Commission has been
guided by certain fundamental considerations. The bur-
den of the tax should not be disproportionate to that laid
upon other taxpayer groups, having in mind the relative
abilities of individuals, organizations and groups to pay
the taxes imposed. In an industrial State like Massa-
chusetts we cannot shut our eyes to the possible effects
of corporate taxation on the competitive position of the
Commonwealth.

The corporation excise tax should be equitable in its
operation. This means the elimination, as far as pos-
sible, of the differential treatment of manufacturing and
business corporations, and of foreign and domestic corpo-
rations where such differential treatment is related to the
accident of corporate birth. The tax should not operate
to discriminate in favor of one industry as against an-
other, or one company within an industry as against
another.

While revenue yields must be a primary concern of the
Commonwealth and of this Commission, this concern
should not become so dominant that equity is sacrificed
for fiscal necessities. The Commission, in the investiga
tion of revenue requirements, must think not only of the
immediate budgetary problem, but also of the day when
the tax, based primarily upon income, will not be so pro-
ductive in yield.

Finally, any tax imposed by government must be as
administratively feasible, and as simple in calculation,
as it can be made under the conditions of a highly com-
plex and interdependent economic society.

With these considerations in mind the Commission
makes the following recommendations with respect to
the excise tax on business and manufacturing corporations:

Chapter VI.
CONCLUSIONS AND RECOMMENDATIONS.
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(1) The scope of the excise tax is adequately broad as
applied to business and manufacturing corporations. In-
terstate commerce should be made to pay its way through
non-discriminatory taxation so far as this is constitution-
ally possible.

(2) The income measure of the corporation excise tax
is well designed, although the rate is probably the highest
of any comparable State, and the combined effective rate
on net income of the income and corporate excess meas-
ures of the excise tax is the highest of any State in the na-
tion. The present conglomeration of permanent, tempo-
rary and surtax rates on net income should be consolidated
into a single rate.

The Commission’s conclusions in Part IV of this Re-
port, after a comparative study of twenty manufacturing
corporations involving Massachusetts and seven other
States, were that the over-all burden of state and local
taxes tended to be higher than that imposed by the ma-
jority of the competing States studied. Although the re-
sults were by no means conclusive, and were subject to
important qualifications, they gave some support to the
attitude which apparently prevails outside of Massachu-
setts that this is “a high tax State.” \Miatever may be
the importance of Massachusetts corporate taxes in re-
lation to the total cost of doing business, the attitude
seems to ex.st. Companies which are expanding, or con-
sidering a new location, may never bother to penetrate
the fagade of a high state corporate tax rate.

The Commission, therefore, recommends a rate reduc-
tion in the income measure from the present rate of
6.765 per cent to a flat 6 per cent.

(3) Conditions of corporate life and the complexities
of corporate enterprises have changed so radically since
the introduction of the idea of taxing corporate excess
that this theory is no longer acceptable for purposes of
corporate franchise taxation. The multiple method of
valuing the capital stock has produced inequitable re-
sults. A simplification of the measure and methods of
determining tax liabilities is badly needed. Also needed
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is a reduction in the requirements of the law for the exer-
cise of administrative discretion in view of the prime im-
portance of certainty and equality of treatment among
all taxpayers.

The Commission proposes the outright repeal of the
corporate excess measure. It should be replaced by an
alternative minimum tax of $2.50 per $l,OOO (without
surtax) on corporate net assets without any of the present
deductions. This supplement to the net income measure
would not be an additional tax, as is the present corporate
excess, but an alternative minimum. The base should
include only net assets employed within the State. This
proposal will eliminate the necessity of the present al-
ternative minimum tax of 1/20 of 1 per cent of capital
stock value.

Corporate excise tax liability will thus be 6 per cent of
net income or $2.50 per $l,OOO of net assets employed in
the Commonwealth, whichever is the greater. For the
purpose of simplicity of return and a reduction in the
necessity of administrative discretion, net assets should
be defined, wherever possible, in accordance with the
values used by the corporation for federal income tax
purposes. Since the tax is based on net assets there
should be no discrimination against debt corporations.
The alternative minimum tax on net assets coupled with
the in lieu tangibles tax will afford additional stability
to the yield of the taxes on corporate business which in
periods of high level business activity will continue to
depend heavily on income.

(4) The in lieu tax on Massachusetts tangibles not
locally taxable should be divorced from the determina-
tion of the corporation franchise tax. The exemption of
machinery from local taxation now afforded to manu-
facturing corporations should be extended to business
corporations. It is not possible, due to the absence of
adequate public records, to estimate the amount involved
in this item, but it is not believed to be large.

With no local tax on the machinery or merchandise
of either business or manufacturing corporations, there
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should be imposed a state assessed, locally collected tax
on all Massachusetts tangibles not locally taxable, in-
cluding the value of inventories of raw materials, work-
in-process, semi-finished goods and finished goods. Such
a base would be smaller than that now used for corporate
excess. It corresponds to the base now used in the tan-
gibles minimum. Values again, wherever possible, should
be those used for federal income tax purposes.

The rate of the in lieu tax should be established at 16
per $l,OOO, which is a reduction from the effective rate
of $6.15 per $l,OOO now applied to corporate excess. The
proceeds of the tax should be collected by the cities and
towns in which the machinery and other personal property
is located. This would permit an abandonment of the
present outmoded formula based on 1935 experience which
now results in an inequitable distribution to local govern-
ments. This proposal is being integrated with the over-all
revision of state and local fiscal relations (Part VI of this
Report) and will be included therein.

The valuation of assets for the in lieu tax will be on a
gross basis in keeping with the established principles of
property taxation. While debt corporations are required
to pay on the same basis as equity corporations this is
true also of real estate taxes. Furthermore, interest
charges are a deduction from gross income, and the cost
of carrying the property subject to the in lieu tax will go
to reduce the amount of tax measured by income.

(5) The allocation of corporate income within and
without the Commonwealth is a matter of equal, if not
greater, importance than the tax rates applied in the
corporation excise tax. While foreign and domestic cor-
porations are treated with substantial similarity under
the excise tax, there are differences principally in the
treatment of interest and dividends and gains from the
sale of intangible capital assets. These are assumed for
the most part to belong to the state of incorporation.

The Commission recommends that legal domicile be
abandoned as the basis for the specific allocation of in-
come in the form of interest, dividends and gains from
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the sale of intangibles. These items of income should be
allocated in accordance with the three-way formula used
for the apportionment of business income generally. To
avoid possible inequities, where dividend and interest
income is received by parent companies from subsidiaries,
provision should be made for reporting by affiliated com-
panies on a consolidated basis. The Commission recom-
mends no other changes in the method of allocating
income within and without the Commonwealth.

It should be noted that even with a 6 per cent rate
Massachusetts will still have a relatively high rate on
income. This will continue as an inducement for cor-
porations to allocate as much of their income as possible
without the State. As already seen, allocation is as im-
portant, or more important, than rate in determining total
yield. Administrative personnel now occupied with
corporate excess determinations might be used to ad-
vantage in reviewing more closely claimed allocation
percentages.

(6) The present alternative minimum tax of 1/20 of
1 per cent of gross receipts should be repealed. In its
place the Commission recommends the adoption of the
generally used minimum dollar amount of tax. This
should be 125 for all corporations which will assure that
each corporation will at least pay the cost of processing
its return.

(7) For taxpayer guidance, and uniform application of
the law, detailed official regulations should be prepared
and promulgated by the Commissioner.

It is estimated that the proposed plan for revision of
the corporate excise tax will reduce the tax burden on
corporate business by some $12,000,000. Reductions in
tax will result from lowering the rate on income from
6.765 per cent to 6 per cent and the rate on tangibles
from $6.15 per $l,OOO to $6 per $l,OOO. The base to
which the $6 per $l,OOO in lieu tax is applied will be con-
siderably smaller than the corporate excess base. Rev-

The Effect on Revenues.
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enue will also be lost in exempting business corporations
from the machinery tax at the local rate and including
such machinery in the base of the in lieu tax.

On the gain side some revenue will be added by the
application of the new alternative minimum tax based
on net assets. Under present economic conditions this
is unlikely to yield much revenue, but it will provide a
much needed floor to the excise tax when business con-
ditions are less favorable. Some revenue should also be
added by the changes in the allocation of non-business
income and the requirements of a minimum tax of $25
for all corporations.

The revenue losses in the corporate tax can be compen-
sated for if the recommendations of the Commission al-
ready made for revision of the personal income taxes are
adopted, and the rates now prevailing for personal in-
come are retained at approximately the present levels.
Furthermore, there is the possibility of reduced costs of
state government through administrative changes now
being considered by the General Court. The trend in
revenues from existing taxes, including the corporate tax,
is upward. To the extent that revenues can more than
keep pace with costs the tax reduction will be absorbed.

In this Report the Commission has made plain its be-
lief that corporation tax rates are too high. It wishes to
make equally plain its belief that even with the rate ad-
justments suggested herein the tax will be heavier than it
ought to be if Massachusetts business is to have a favor-
able competitive position among the States. Taking into
account all of the proposed changes, Massachusetts, for
example, will still tax corporations at higher rates on in-
come and capital than New York, which also exempts
all personal property from local or in lieu taxes.

The Commission has proceeded from the outset upon
the basis that Massachusetts should levy an equitable and
substantial corporation tax, and that it should be con-
sidered as an important and relatively stable part of a

Concluding Statement.
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sound revenue system not subject to radical fluctuation
from year to year. Too often in the past the corporation
tax has been used to provide money for extraordinary pur-
poses. Rate increases first authorized as temporary addi-
tions have remained permanently in the tax structure
long after the original need has disappeared.

Extraordinary needs are better met by extraordinary
levies. The fundamental revenue structure is weakened
and distorted when major and continuing sources already
dedicated to important public purposes have temporary
taxes and surtaxes pyramided upon them because of legis-
lative unwillingness to come to grips with long-term ne-
cessities.

Our goal must be a corporation tax at a reasonable rate,
computed upon a formula understandable to the taxpayer,
and containing elements of stability sufficient to give both
business and the Commonwealth some assurance for the
future.
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