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Resolve providing for an Investigation by a Special Commission
RELATIVE TO THE REASONS FOR RELEASE FROM CERTAIN STATE
Mental Institutions of Melvin Wilson, Jr., and Other Re-
lated Matters.

Resolved, That a special commission, to consist of two members of
the senate to be designated by the president thereof and three mem-
bers of the house of representatives to be designated by the speaker
thereof, is hereby established for the purpose of making an investiga-
tion and study relative to the release of Melvin Wilson, Jr., from cer-
tain state mental institutions and other related matters. Said com-
mission shall report to the general court the results of its investigation
and study, and its recommendations, if any, together with drafts of
legislation necessary to carry such recommendations into effect, by
filing the same with the clerk of the house of representatives not later
than the first Wednesday of December in the current year.

Approved November 17, 1951.

RESOLVE OF AUTHORIZATION.

[Chapter 83 J



REPORT OF THE UNPAID SPECIAL COMMIS-
SION RELATIVE TO THE REASONS FOR
RELEASE FROM CERTAIN STATE MENTAL
INSTITUTIONS OF MELVIN WILSON, JR.,
AND OTHER RELATED MATTERS.

To the Honorable Senate and House of Representative

Pursuant to chapter S3, Resolves of 1951, the Com-
mission organized on January 18, 1952, with the election
of Senator Sumner G. Whittier of Everett as chairman,
and Representative Louis H. Glaser of Malden as vice
chairman.

General Statement
The citizens of the Commonwealth were shocked by

the commitment of a serious crime in the fall of 1951 by
Melvin W. Wilson, Jr., who had been recently released
as a defective delinquent from the State Farm in Bridge-
water. The General Court established this Commission
to investigate and study the release of said Melvin W.
Wilson, Jr., and other related matters.

The Commission felt that it must make two deter-
minations, (1) Was any official negligent in his official
conduct? (2) Is there any way to prevent or minimize
the possibility of further incidents of this type?

Accordingly, the Special Commission held hearings on
Wednesday, January 23, 1952, Friday, February 1, 1952,
Tuesday, March 4, 1952, and on Friday, April 18, 1952,
and called before it the following persons who appeared
voluntarily and gave testimony:

Cfte Commontoealtf) of ssassac&usetts

Frank A. Dwyer, Deputy Commissioner of Correctior
Dr. Wm. C. Gaebler, Superintendent, Massachusetts State Hospital
Dr. Myer Asekoff, Metropolitan State Hospital.
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Charles H. Coring, Clerk, Fourth District Court of Eastern Middlesex.
John Morse, Attorney at Law, 262 Washington Street, Boston.

The following persons were also in contact with the
Commission:
George E. Thompson, District Attorney of Middlesex County.
Ephraim Martin, Assistant District Attorney of Middlesex County

It was from these facts and from our study into the law
and the science of defective delinquency that we have
gathered the material for this report.

It is to be noted that this report has been prepared by
the Commission without the expenditure of any state
funds. No money was allotted for the hire of a secretary
or for any other work of the Commission. The Commis-
sion extends its thanks particularly to Mr. Frank A.
Dwyer of the Department of Correction and to Attorney
Robert L. MacGregory of Everett.

Report on Melvin W. Wilson, Jr., Defective Delinquent.

The Facts.

A. First Offence,
From the evidence produced before the executive hear-

ing of the special commission studying the case of the
release of Melvin W. Wilson, Jr., we find the following to
be the facts:

On May 9, 1941, on the application of Alice Lepore of
Wilmington, a complaint was issued from the Fourth Dis-
trict Court of Eastern Middlesex against Melvin W. Wil-
son of 887 Main Street, Wilmington, charging him with
assault and battery on Ralph Lepore, Docket No. 45711
of said Court.

On May 13, 1941, Wilson appeared in response to a
summons, and a plea of not guilty was entered and the
court ordered two local doctors to examine the defendant
to determine his sanity. He was examined and, on the
recommendation of the examining physicians, was com-
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milled for a thirty-five day period to Worcester, and the
case was continued.

On June 10, 1941, Dr. Bardwell H. Flower, M.D.,
Superintendent of the Worcester State Hospital, reported
that “no signs of insanity have been elicited,’’ and recom-
mended that “because he is mentally defective and shows
delinquent trends, consideration be given to commitment
as a defective delinquent.” His case was continued to
June 17, 1941, and again continued to July 3, 1941.

On June 17, 1941, on the application of Thomas F.
O’Donnell, the then probation officer of the Fourth Dis-
trict Court of Eastern Middlesex, he was again examined
by Drs. Francis J. Logue and William H. Keleher, both
of whom were local practitioners, and on their recom-
mendation he was ordered committed as a defective de-
linquent and he was so committed.

On July 3, 1941, the defendant, having been previously
committed, the pending complaint for assault and bat-
tery was filed without a finding. No notice of the applica-
tion for commitment as a defective delinquent was served
on Melvin W. Wilson or any one representing him. The
clerk of the Fourth District Court of Eastern Middlesex
has explained to the Commisison in a letter dated Janu-
ary 19, 1952, that it was his opinion, and apparently the
opinion of the Court at that time, that notice was not
thought to be required in this case.

The Deputy Commissioner for the Department of
Correction, in a letter to the Commission dated Janu-
ary 29, 1952, sends the following report on the offence
charged upon the complaint of May 9, 1941:

This youngman was complained of on May 8, 1941, for assaul
mattery on one small boy named Ralph Lepore, age 6. Wilson age 18

worked on the N. Y. A. and had the habit of riding by the Lepc

house. On this night young Lepore was digging worms to use for
fishing and Wilson stopped and told the small boy that he knew where
there were a lot of worms over in the woods, and so he took the Lepc
boy with him and they went over in the sand pit near what is known
as Dame’s place, and finding no worms they played cowboys. Wilson
who had a piece of rope with him tied it around Ralph Lepore’s neck
and then took off his stockings and tied the boy’s hands and put a gag
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in his mouth. Then he (Wilson) threatened the boy with a knife and
told him he would stick it into him. He then threw the boy into a
hole that was there. He later untied and took the boy home. Wilson
gave the boy a penny and told him he would kill him if he told any
one. A doctor attended the Lepore boy.

The inmate’s version of the offence at the time of com-
mitment was as follows:

I came in here because I did bad things to a seven-year-old boy.
I never saw him before. 1 was going home from work on the National
Youth Program when I saw the kid and called him over and told him
I would show him a better place to dig worms. Finally, I chucked my
bicycle into the woods and asked him to go for a walk. When we
spotted an old house the idea came to me that I might take him in
there and do things to him. I never did it to any other boy and never
thought of it that time until I saw the old house. I took him in and
tied him up and kept him there about an hour doing these acts. Then
I untied him and let him go.

The Deputy Commissioner indicates that Wilson’s
personal history is as follows:

Inmate w'as born in Chelsea, Mass., May 3, 1923, of an apparently
respectable family background, although there is a decidedly unfavor-
able mental history on the maternal side. He was very sick at the age
of 2p£ years. Previous to his sickness he is reported to have been
normal. At the age of she was untidy and subject to headaches and
nausea if he became mentally upset. He helped about the housework
and the farm at home. For a time he sold newspapers, but as he was
so late in returning home his father had this work stopped. He could
do errands, liked to be busy, and is reported to have been a willing
worker. At school he repeated the first grade and wr as then placed in
a special class w-here he remained for six years. He associated with
younger children and w'as not accepted by those of his own age. He
had an obsession regarding his mother’s clothes and had one of her
dresses in his room. He took some of his mother’s jewelry, sold part
of it and kept part under the steps. At one time he set fires. He had
no sense of shame and exposed himself apparently through carelessness
rather than through any intention of wrongdoing. While a child he
apparently adapted himself to girl’s work better than to that of a
boy’s. He was admitted to the W. E. F. S. S. We quote as follows
from his history following admission: “He ate practically nothing for
three days, but on the fourth day he began eating regularly. He be-
came more friendly with the other boys. He was placed in school and
industrial classes but he became a serious problem. It was apparent
that he w'as not used to work or discipline. On one occasion he struck
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one of the teachers with a rope. He became rather affectionate with
one of the other boys, and it was evident that his knowledge of sex
matters was quite extensive. He behaved in a very peculiar manner,
often standing by himself and talking to himself. On occasions he
would refuse to move. He became involved in a quarrel with one of
the other boys, frequently struck him and was very destructive, par-
ticularly toward other patients’ clothing. He had a very sulky dis-
position and was very resistive and unco-operative. His behavior
continued in this manner until August 17, 1939, when he was dis-
charged outright to his mother. After inmate returned to his home
he claims that he worked on a farm about two miles from his home,
going daily and carrying his dinner. This work lasted about two
months and he received $3 per week. For two months and up to the
time of his commitment in 1941 he worked in the N. Y. A. From
interviewing the inmate it seems that his family have made an honest
effort toward his adjustment, and he has evidently had punishment
and supervision in the home. Before he earned money he was given
25 cents a week for spending money. Later when he earned money
he bought his own clothes. On June 18, 1941, he was committed to
the M. D. D. State Farm by the Fourth District Court of East Middle-
sex, on the charge of A and B after a period of observation at the
Worcester State Hospital.

In accordance with the General Laws, chapter 123, as
amended by chapter 684 of the Acts of 1947, Wilson was
examined by Dr. Henry M. Baker and Dr. Arthur Berk,
state experts appointed by the Commissioner of Mental
Health, who stated that in their opinion he was a defec-
tive delinquent and not suitable for consideration for
parole by the Parole Board. On October 20, 1950, Wilson
was again examined under the said law by Drs. Arthur
Berk and Abraham M. Steffle, state experts appointed
by the Commissioner of Mental Health, who stated that
in their opinion he was mentally defective and was not
suitable for consideration for parole.

In October of 1948, a copy of a citation pertaining to a
petition filed in the Middlesex Probate Court in ac-
cordance with the General Laws, chapter 123, sections
89A and 898, 1 was served on the Commissioner of Cor-

Section 89A. (Discharge of certain persons from custody of department, etc.] If at
my time, after study and observation, the superintendent of a state school having custody

of a person placed therein under section sixty-six A is of opinion that such person is not
defective, or that his further detention is not required for his own or the public welfare, he
shall so report to the department, which may thereupon discharge such person from further
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rection in- Attorney James F. Maher of 414 Dowling
Building, Malden. This petition was returnable in the
Middlesex Probate Court on November 8, 1945. On
November 2, 1948, the Commissioner of Correction
notified the Attorney General, attention of Mr. Floyd
Gilbert, Assistant Attorney General, that Superintendent
James E. Warren, Superintendent of the State Farm,
was opposed to the petition for discharge. On February
8, 1948, at the subsequent hearing in the Probate Court
at Cambridge, the Justice dismissed the petition for
discharge.

On April 3, 1951, a habeas corpus petition was brought
by Attornejr Jack J. Morse in the Suffolk Superior Court,
at which time it was alleged that Wilson had been de-
prived of his constitutional rights in that he was com-
mitted without due process of law, and, further, that
the statute under which he was committed was uncon-
stitutional. Assistant Attorney General Michael Selzo
represented the Department of Correction, and on April
16, 1951, the petition was heard before Murray, J., of the
Superior Court. The case was then continued until
April 23.

On April 23, the case was heard before Brogna, J
care and custody. Any parent, guardian, relative or friend of a person committed to the
custody or supervision of the department of mental health or to a department for defective
delinquents may at any time file a petition for a hearing in the probate court of the county
in which such person resided or was found when first committed, to establish that further
custody or supervision is not required for the welfare of such person or the public; and upon
payment of the necessary traveling expenses by said petitioner, from the place where such
personis detained to the place of hearing, and the giving of security for the payment of neces-
sary expenses for a return to such place of detention, if a return shall be ordered, the probate
court may by order require the attendance of such person at said hearing. Upon filing with
the departmentof mental health or with the commissioner of correction, as the case may be.
a certified copy of said order, the department of mental health or the commissioner of correc-
tion shall authorize and direct the attendance of such person at such hearing in compliance
with the terms of said order. Notice of such hearing and proceedings thereupon shall be such
as are prescribed by the court.

“Section 898. (Same subject. Order of court.] If. at said hearing, the contention of
the petitioner is sustained, the probate court may order the immediate discharge of such
person and filea copy of such order with the commissioner of mental health or the commis-
sioner of correction, as the case may be, and such person shall thereupon be discharged ac-
cordingly. If such contention is not sustained, such person shall beremanded to the custody
or supervision of the department of mental health or to the department for defective de-
linquents; provided, that, except in the case of an inmate of a department for defective
delinquents, the probate court may, in lieu of such immediate discharge or remand, permit
such person to remain in the custody of a relative or friend who shall give security, to be
approved by the court, for his safe care and custody and for his appearance in court whenever
required, until discharged or remanded as herein provided.”
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of the Superior Court, who took the matter under ad-
visement. On May 7, through the writ of habeas corpus,
Brogna, J., ordered Wilson discharged.

The Clerk of the Fourth District Court of Eastern
Middlesex tells us that on May 2, 1951, he discussed
the Wilson case with Assistant District Attorney Ephraim
Martin, who mentioned that the writ of habeas corpus
was pending and that he, Martin, was concerned about
the safety of the public in the event that the court re-
leased W ilson. Martin therefore filed a motion to remove
the original action, case No. 47511, from the files for
trial and disposition. The motion was allowed on that
date by Henchey, J., of the Fourth District Court of
Eastern Middlesex, and a warrant was issued to bring
Wilson before the court. On May 8, 1951, the defendant,
Melvin \\ ilson, was brought before the court bv virtue
of the warrant thus issued. At the hearing on May 8,
on verbal motion of Assistant District Attorney Martin
for examination as to the sanity of the defendant, the
court ordered such a mental examination by Drs. Berk
and Baker who were present in court. The man was
examined and the doctors expressed the opinion in open
court that the defendant, Melvin Wilson, was not insane.
Henchey, J., upon hearing this testimony, denied the
application for committal to the Worcester State Hospital.

Lpon denial of the application to commit Wilson for
observation, Assistant District Attorney Martin filed
an application signed by the District Attorney for com-
mitment of the defendant as a defective delinquent.
The case was continued on motion of June 7, 1951, to
permit the service of notice upon Wilson. The clerk for
the Fourth District Court of Eastern Middlesex states
in his letter of January 19, 1952, that he personally had
the notices prepared and served upon Wilson, his father
and mother. These notices were served by Andrew J.
Trodden, State Police officer, on May 17, 1951. On
May 14, 1951, Henchey, J., directed the Department
of Mental Health to cause the defendant to be examined
m accordance with the provisions of chapter 185 of the
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General Laws, as amended, and this order was served
on the Department of Mental Health on May 17, 1951,
by Officer Andrew J. Trodden.

On May 13, 1951, and on the continuance to June 17,
1951, the defendant was released on -1500 bail with surety.
The surety was supplied by the defendant’s father and
mother, and the defendant was then released from custody.

On June 7, 1951, an application was filed by the dis-
trict attorney requesting the Fourth District Court of
Eastern Middlesex to order Wilson to submit himself
for examination and other related matters, and on the
same date counsel for Wilson filed a motion to quash
the application for commitment as a defective delinquent.
The case was continued to June 23, 1951, for arguments
on these motions. On June 23, the motion to order Wilson
to submit to examination was waived on the statement
of counsel for Wilson that Wilson would appear for
examination as required, and the case was continued to
July 9, 1951. On July 9, 1951, the motion to quash the
application for commitment as a defective delinquent
was denied by Henchey, J., and the case was continued
to July 23, 1951.

The Clerk for the Fourth District Court of Eastern
Middlesex, in his letter of January 19, 1952, then con-
tinued his report as follows:

Just prior to July 23, 1951, I again talked with Mr. Martin who in-
formed me that he knew that the doctors who were designated to
examine Wilson by virtue of the order issued by -fudge Henchey on
May 14, 1951, had held the examination and would not find that the
man was a defective delinquent, and asked me whether under those
circumstances it would be necessary to bring the doctors before the
court to testify. I told Mr. Martin that in view of the fact that the
doctors would not testify for the government, I did not see why the
county should be put to the expense of summonsing them, and I
thought his statement to that effect would be sufficient.

The doctors referred to here, who made the finding
that Wilson was not at this particular period a defective
delinquent, are Dr. William C. Gaebler and Dr. Myer
Asekoff, who are employed by the Commonwealth of
Massachusetts. The clerk continued:
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On July 23, 1951, on statement by Mr. Martin in open court that
the doctors would not testify that Wilson was a defective delinquent,
the court denied the application for his committal as a defective
delinquent.

That left as the only pending matter the question of the trial and
disposition of the original case No. 45711, issued May 9, 1941. The
court held a hearing on the merits of the original case, made an ad-
judication of guilty, and by way of sentence placed him on probation
to July 23, 1952.

That disposed of the entire matter pending at this court, except for
the compliance by the defendant Wilson with the terms of his proba-
tion. I am informed by Harry J. Ainsworth, the present probation
officer of this court, that Wilson complied strictly with the terms of
his probation up to the happening of the AVilson incident.

The Commonwealth of Massachusetts
Department of Mental Health.

Metropolitan State Hospital,
Waltham 54, Mass., May 5, 1952.

Senator Sumner G. W'hittier, Senate Chamber, State House, Boston, Mass.

Dear Senator Whittier: In regard to your recent inquiry con-
cerning the case of Melvin Wilson, I would state that on May 17, 1951,
a request for examination to determine mental defect was received
from the Honorable Judge Henchey. It was not until Monday,
July 16,1951, that the subject, accompanied by his father and attorney,
appeared for examination. The examination was done at the Metro-
politan State Hospital. A psychological test was
made by a psychologist, and a psychiatric examination by Doctors
Asekoff and Gaebler. The psychiatric examination revealed no evi-
dence of a psychosis or mental disease. The psychological test, how-
ever, revealed a borderline to dull-normal rating, namely, Weschler-
Bellevue Full Scale .75, verbal scale .68, performance .85. A report of
these findings was sent to the court so they would be available for the
hearing on July 19, 1951. The examination was a single examination
on an outpatient basis.

The second contact with the subject occurred on October 15, 1951,
when he was committed to the Metropolitan State Hospital under the
provisions of section 100, chapter 123, for a period of thirty-five days’
observation. During this period of observation many tests were

The statement and report of the doctors who examined
AVilsori are as follows:
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made, repeated and checked together with daily observations of the
patient on the ward in regard to behavior, reactions and emotional
states. As a result of the observation and testing of the patient during
these thirty-five days, no evidence of a psychosis (insanity) was noted,
but from a repetition of psychological tests afforded by this hospital
it was reported to the Malden court that he was without psychosis but
mentally deficient, moron level. This latter diagnosis was as a result
of having him under direct observation for thirty-five days.

Very truly yours,
William C. Gabbler, M.D.,

Superintendent.
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D.M.H. Form 314

MENTAL EXAMINATION AS REQUIRED UNDER THE PROVISIONS OF
CHAPTER 185 OF THE ACTS OF 1943

(Amending Sections 113, 114, 115, 116 and 117 A of Chapter 123 G. L.)

baffle Melvin W. Wilson
Examined at Metropolitan State Hospital

Waltham, Mass. on July 16, 1951
Hon. William H. Hencheon request of

Justice of the Fourth District Court
of Eastern Middlesex

1. Age 28 Religion Protestant Color White
2. Occupation Presently iron worker Citizenship Birth
3. Marital Status Single Sex Male

Chelsea, Mass.4. Birthplace
5. Home address 63 Linden Ave., Malden, Mass.

(a) How long at this address May 7, 1951
6. How long in Massachusetts LifeLife

Clie Commontoealt!) of e@assacl)usetts

REPORT TO THE DEPARTMENT OF MENTAL HEALTH

7. How long in the United States Life
8. Nearest Relative Melvin W. WilsMelvin W. Wilson

Address 63 Linden Ave., MaldenFather

9. Attorney (If any) Jack Moss
Address

0. Court Record or previous arrests 1941 Charged with
assault and battery

1. History of Physical and Mental Condition At the
age of one year had broncho-pneumonia, measles and



[MayHOUSE No. 2456.16

pleural pneumonia, all three extending over a period

of 5 months. As a result of these diseases, then
went into a collapsed lung. Treatment for this
latter lasted several years.

12. School History Started Kindergarten at 5. In pub-

lic school he reached the 2nd grade. After that he
was in special classes for 4 years. He then enterJi
Fernald School where he remained several years.
Following this he was in the National Youth Movement
for 3 years.

13. Employment History Did farm work as a boy. Follow-
ing his release from Bridgewater has worked for the
Wilson Iron Works.

Earning Capacity $30.00 per week in his present .job,

14. Habits Good
Drugs NoneAlcohol None

Sex None
15. Environmental, Social and Conduct History

Since his release from Bridgewater May 7, 1951. he
has been at home with his parents and working for
the Wilson Iron Works which is a business operated

by the family. He enjoys television, movies.
Takes care of his personal hygiene. Does not go out
with anyone, is not interested in girls. Has had no
conduct disorder.

—i
16. Psychiatric Examination Revealed no evidence of a .

psychosis. He was quiet, answered questions
.

readily. Emotional reaction was within normal
limits. No abnormal ideation. No hallucinationsJl
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M.D.
M.D.

delusions. Well oriented. Insight fair. Judgment

fair considering his limited knowledge. Knows right

from wrong. Is a little worried over his present

situation.

17. Examination in School Work Can write in a limited
I wav. Does simple arithmetic.

18. Psychometric Rating July 16, 1951. Weschler-
Bellevue, Full Scale, I.Q. 75.

19. State definitely whether, in the opinion of the_
examiners, the defendant is mentally defective
On the basis of detailed psychological test the
defendant is in the level between borderline and

dull normal and therefore is not defective.

20. Medical Certificate has been executed in
triplicate and is attached.

William C. Gaebler
Myer Asekoff
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Wilson was again committed as a defective delinquent
from the Cambridge Superior Court on December 21,
1951, and is presently confined at the Defective Delin-
quent Department at the State Farm in Bridgewater.
The application upon which this commitment was based
was made by George E. Thompson, District Attorney,
Middlesex County. The two state experts, appointed
by the Commissioner of Mental Health, who made the
examination were Drs. Malcolm J. Farrell of Waltham
and Clemens E. Benda of Arlington. Wilson was ordered
committed by Hudson, J., of the Superior Court.

The Deputy Commissioner, in his letter of January 29,
1952, submits the following report purportedly made by
Wilson:

B. Second Offence.

Upon my discharge from here on May 7, 1951, I went to live with
my parents in Malden, Mass. I got a job as baler of cardboard with
my brother but didn’t like it so I quit about a week later. I then got
odd jobsaround the neighborhood as a handyman. On my spare time
I used to take my bike and ride up to the woods between Malden and
Melrose. I would bring my lunch and stay there so I could be alone.
Sunday, October 14th, I went up there and was toasting marshmallows
over the fire when three boys came along. I gave them some and after
a while we started to play games, like hide the bottle; we got tired of
that game so I told them about a game I knew. I told them that I
would take one boy (he was about nine), tie him up and for the other
two to take a walk for themselves, come back later on and see if they
could find the boy that I had tied up. I had a jack knife in my right
hand and as I picked up the boy the knife accidently stuck into his
right side. The boy yelled and when I saw the blood I took off his
shirt and tried to stop the flow, 1 was paralyzed, I just couldn't think
straight, pretty soon I saw a man I knew coming up where we were,
by that time I had the boy in my arms, the man told me to give him the
boy.

A little later on I was arrested and believe me I am ashamed of my-
self. I know nobody will believe me when I say I didn't mean to do
anything wrong with that boy I tied up.

In court my lawyer, Mr. Moss, told me to plead “not guilty,” which
I did; I was then sent to the hospital for 35 days’ observation. After
that I was sent to a hospital for another 35 days and then was taken
to the Superior Court. Mr. Moss told me to plead “guilty” this time,
which I did. The Judge then sent me back here.
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Mr. Moss told me that if I behaved myself in here for a while he
would see about trying to get me out again, so I am sure going straight
this time.

History of the Defective Delinquent Law and

Comments thereon by Deputy Commissioner
Frank A. Dwyer.

Deputy Commissioner Dwyer, in his letter of January
29, 1952, presents an excellent review of the defective
delinquent law and actions that have been taken there-
under. This is therefore quoted in extenso as follows:

The law establishing separate classification of defective delinquents
providing for their commitment in Massachusetts was first authorized
by chapter 595 of the acts of 1911. However, because of the lack of
facilities for purposes .of incarceration, and because the law was not
in a workable form, it was not until 1922 that a Department for De-
fective Delinquents for males was actually established in the Depart-
ment of Correction, and a similar department for females in 1926 (Re-
solves of 1919, chapter 64; Resolves of 1921, chapter 43; Acts of 1921,
chapter 270). In 1911 the defective delinquent law was considered a
new advance in penology, providing for an indeterminate commitment
in special departments for mentally defective persons whose many
conflicts with the law showed the possibility of a career of crime, and
for those persons who were behavior problems in the various institu-
tions under the jurisdiction of the Department of Mental Diseases,
Department of Welfare and penal institutions.

In 1921 the proponents of the change in the law recommended that
the Department of Mental Diseases, and not the Department of Cor-
rection, should be charged with the responsibility and care of this type
of offender, inasmuch as the administration for a department for men-
tal delinquents should be along the lines of treatment for mental dis-
eases and not punishment. The principal purpose of such a law was
for the protection of society, for the permanent segregation and cus-
todial care of those persons determined to be definitely defective
mentally, and was not primarily to relieve them from punishment. It
was to take the place of the then expensive, ineffective and illogical
system of repeated commitments to houses of correction and other
penal institutions. The length and term of his confinement would be
a protection to society, and the stigma of his incarceration in a penal
institution would be mitigated by treating him on the basis of a mental
defect rather than as a penal problem.

The Department for Male Defective Delinquents was opened at the
State Farm, Bridgewater, in May, 1922. At that time it was believed
that the total number to be committed would be approximately 100
inmates. In the survey made of defective delinquents in 1945, it was
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found that in 1922, 56 were committed to the State Farm, and there-
after the population was as follows

Number of Number of
Year. Inmates. Year. Inmates.

1923 106 1934 337
1924 136 1935 361
1925 153 1936 386
1926 177 1937 424
1927 205 1938 472
1928 253 1939 519
1929 282 1940 540
1930 291 1941 545
1931 295 1942 381 1

1932 329 1943 384
1933 346 1944 380

1 One hundred and fifty were transferred to the Massachusetts Reformatory because of
overcrowding at the State Farm,

The Department for Female Defective Delinquents was opened at
the State Farm in 1926. In 1926 the population was 22 females, and
in 1944 it was 82.

In 1941 the Female Defective Delinquent Department was opened
at the Reformatory for Women for a selected type of defective delin-
quent which was thought to be trainable under the reformatory pro-
gram. The average number since 1941 at the Reformatory has been
11 female defective delinquents.

It was found in the survey made in 1945 that of the total of 342
male defective delinquents confined at the State Farm at Bridgewater-

75 were committed (G. L., chap. 123, § 113), criminal offence, Su-
perior Court.

123, § 113), criminal offence, Dis-130 were committed (G. L., chap
trict Court.

123, § 113), criminal offence, Mu-25 were committed (G. L., chap
nicipal Court.

123, § 113), criminal offence, Juve-4 were committed (G. L., chap,
nile Court.

65 were committed (G. L., chap
schools for feeble-minded.

123, § 116), refractory conduct in

21 were committed (G. L., chap,
training schools.

123, § 114), refractory conduct in

22 were committed (G. L., chap,
prisons.

123, § 114), refractory conduct in

In the study of the cases in 1945it was found that many of the cases
committed from the institutions for the feeble-minded and the training
schools had no hearing in the courts prior to commitment.
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Prior to chapter 185 of the Acts of 1943, there was a lack of uni-
formity of type of commitment in that the examinations were made by
doctors who were not experienced in psychiatric work. Since 1943,
the examinations have been made by experts appointed by the Com-
missioner of Mental Health.

Prior to 1943, it was found that many sex offenders had been com-
mitted who had a high intelligence score and were not in the feeble-
minded group. It was also found that certain inmates who were con-
sidered feeble-minded, on later examinations were found to be of
average intelligence.

Feeble-mindedness is usually considered to be an unchangeable
condition, existing from birth or an early age. Logically, it might be
expected that once a diagnosis of feeble-mindedness is made it is not
subject to change. Experience has shown that basing a diagnosis of
feeble-mindedness solely upon the result of an intelligence test is not
practical, because it has been found that subsequent psychological
testing has resulted in some being found normal, and, in a few cases,
of superior intelligence.

The definitionof a defective delinquent has not been defined by law.
In 1945, the then Commissioner of Mental Health defined a defective
delinquent as “one who displays a permanent mental defect, sometimes
in scholastic educability, but always in judgment and moral sense,
coupled with strong vicious or criminal propensities on which punish-
ment has little or no deterrent effect, and who requires care, super-
vision and control for the protection of others.”

Since 1941, it has been found that certain loopholes exist in the
present law. Such has arisen because of a question of constitutionality.
It has been found that certain persons had been committed in violation
of Article 14, Section 1, of the Constitution of the United States, in
that they had been deprived of liberty without due process of law, that
there was not made available to them the assistance of counsel, that
insufficient notice was given, that there was no hearing, that there
was no notification of the filing of application or opportunity to face
witnesses and prepare a proper defence, and that there was a lack of
a full and complete hearing.

As a result of the violation of constitutional rights, since 1941,
through writs of habeas corpus there have been discharged from the
Defective Delinquent Department by the Superior Court a total of 23.

In accordance with General Laws, chapter 123, sections 89A and
898, a petition has been brought by a friend of a defective delinquent,
and since 1941 there have been 35 successful in obtaining a discharge
in the probate court.

As a result of the passage of chapter 684 of the Acts of 1947, all de-
fective delinquents were examined by experts appointed by the Com-
missioner of Mental Health, and since 1948, as directed by the statute,
upon the finding of the state experts that an inmate was not mentally
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defective, the Commissioner of Correction has brought petition in the
probate court and there have been discharged from the status of de-
fective delinquent a total of 47 inmates.

There were a total of 28 cases where petitions were brought, and the
court saw fit to dismiss the petition. In the appeal on one case
Gilbert case, 324 Mass. 525 the Supreme Judicial Court stated it
was not mandatory for the probate court to discharge, that it was
still within the discretion of the court.

In view of the discharges by the various courts in the individual
cases where writs of habeas corpus petitions were brought by friends
of the inmates under sections 89A and 898 of chapter 123, and those
petitions brought by the Commissioner under chapter 684 of the Acts
of 1947, the original adjudication of a defective delinquent has been re-
moved and it has been a cause for confusion in this type of commitment.

Since 1941, there have been 35 defective delinquents
discharged by the various probate courts of the Common-
wealth, and as a result of the passage of chapter 684 of
the Acts of 1947, having been found not mentally defec-
tive by state experts (psychiatrists), petitions were
brought for the discharge of 78 defective delinquents
in the probate court, of which 48 were successful in obtain-
ing a discharge through the various courts. Twenty-
eight cases were dismissed by the various courts. Of a
total of 82 defective delinquents who obtained a dis-
charge from their status, we assume, that in accordance
with the law of release, sections 89A and 898 of chapter
123 of the General Laws, it was established to the courts’
satisfaction that “further custody or supervision is not
required for the welfare of such person or the public.”
In those cases discharged by the probate courts, the
responsibility for the release of any of those who might
be classified as sex offenders is placed in the court who
granted the discharge of such a defective delinquent.

However, in the cases of 23 defective delinquents who
have obtained a discharge in the superior courts of the
Commonwealth, based on the question only of their
commitment having been originally made in violation
of a constitutional right, we feel that since the Attorney
General’s office is the respondent in such cases and has
represented the Department of Correction when a hearing
was held before the court, in particular during the year
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1951 when 8 defective delinquents were successful in
obtaining a discharge, one of whom was Melvin Wilson,
that if any of them had a history of sex offences the matter
should have been called to the attention of the district
attorney for their possible commitment as a sexual
psychopath, in accordance with General Laws, chapter
123A, in order that the public be protected from this
type of offender. We suggest that the Attorney General
and the district attorneys make a study of 23 cases that
are now in the community, having been successful in
obtaining a discharge based upon a question of con-
stitutionality, to determine whether they are sex offenders
and should for the protection of the public be committed
as sexual psychopaths, in accordance with General Laws,
chapter 123A.

Wilson was released, quite properly from a legal stand-
point, on a writ of habeas corpus by Brogna, J., of the
Superior Court on the grounds that he had been com-
mitted in violation of Article 14, Section 1 of the Con-
stitution of the United States in that he had been deprived
of liberty without due process of law. Presumably this
allowance of the writ was based on the recent case of
John O’Leary, petitioner, 325 Mass. 179 (1950). In that
case, a father petitioned for a son’s release from custody
as a defective delinquent. The case was reported from the
Superior Court on the following facts: The boy had
pleaded guilty of breaking and entering, and the com-
plaint was continued for disposition after an application
had been filed by the probation officer for the boy’s
commitment as a defective delinquent. Upon receipt
of statutory notice, the Department of Mental Health
caused him to be examined by two physicians who found
him to be mentally defective, and not a proper subject
for a school for the feeble-minded or for commitment as
an insane person “and ought to be committed to a de-
partment for defective delinquents.” No notice was
given to the boy or his parents. The boy did not have a

The Law.
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lawyer and neither he nor his mother understood the
court proceedings. The Supreme Judicial Court held
that where the statute did not specifically require notice
and did not proscribe notice, the statute would be con-
strued as requiring it.

It is clear that the District Attorney and the Assistant
District Attorney in this case acted with the utmost
diligence and good faith. The Justice of the Fourth
District Court of Eastern Middlesex and his clerk acted
with diligence and in accordance with the then under-
stood principles of law. It must be remembered that the
O’Leary case wyas not decided until 1950, and that Wilson
had been committed without notice in 1941. Counsel
for Wilson were clearly within their rights in bringing the
successful petition for habeas corpus, and the Superior
Court Justice who granted the petition in our opinion
acted clearly under the declared law of the Common-
wealth.

We are then left with the findings of the two psy-
chiatrists who found Wilson not to be a defective delin-
quent after he had been committed and confined to the
Bridgewater State Hospital for ten years, and after he
had been declared periodically to be a defective delinquent
and not eligible for parole consideration.

We are quite aware that defectiveness and delinquency
are not to be considered as unchangeable conditions
existing from birth to death. We understand that persons
of this type are likely to stabilize at a certain age, and
we have no intention of being unduly critical of the
psychiatrists’ determination in this matter. However,
we feel that the psychiatrists should have new evidence
to back their findings that Wilson was not a defective
delinquent at the time they made their findings under
the order from Henchey, J., of May 14, 1951.

Conclusions.
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Recommendations.
1. The present statute is objectionable on many

grounds. The Clerk of the Fourth District Court of
Eastern Middlesex, in his letter of January 19, 1952, to
the Commission, points out that in the instant case the
defective delinquent had never been before the court or
any judge prior to May 18, 1941, and that for the follow-
ing ten years he was institutionalized, when he was re-
leased on bail. The Clerk points out quite rightly that
it would be difficult for the Commonwealth to prove that
he had delinquent tendencies while he was confined. The
Clerk then goes on to point out the difficulty of proving a
case of this type:

We both felt that under the wording of that statute, it would be
necessary for the Commonwealth to prove that he either showed him-
self to be an habitual delinquent or showed tendencies toward becom-
ing such (whatever that means), and then that that delinquency is or
may become a menace to the public, and that he is not a proper inmate
for a school for feeble-minded or for commitment as an insane person.
Each one of those steps had to be proven. They are not alternative,
and consequently we felt that this language was intended to be re-
strictive in its application, and did not confer broad latitude on the
part of the court, as seemed to be the impression conveyed by other
witnesses at the executive hearing. We feel that if this section is to
be amended, the language should be changed to give the court broader
latitude in determining who is a defective delinquent.

The Deputy Commissioner, Frank A. Dwyer, in his
letter of January 29, 1952, proposed an amendment to
the General Laws, chapter 123, which in our opinion
would be a vast improvement to the present law. This
bill is included as Appendix A, with our recommendation
that it be considered favorably by the General Court.

In general, what Commissioner Dwyer’s proposed
amendment would do would be to require in all cases in
which a court might commit an offender, except one
charged with murder, who is over the age of fifteen, to
the State Prison, Reformatory for Women, Massachusetts
Reformatory, any jail or house of correction, or to the
custody of the Youth Service Board or at any time after
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commitment of such a person to such an institution or
to the School for the Feeble-minded and where any such
person persistently violates the regulations of an institu-
tion and conducts himself indecently or immorally or
grossly misbehaves, the authorities may file an applica-
tion for the commitment of the offender to a department
for defective delinquents. It would further provide that
upon the filing of an application for such a commitment,
the person to be committed shall be put in the defective
delinquent department for thirty-five days’ observation
and shall be examined by two experts appointed by the
Commissioner of Mental Health, and if, after observation
and examination, the person is not found to be mentally
defective, he should be returned to the court for disposi-
tion of the case. If he is found to be mentally defective,
due notice shall be given and a hearing shall be held on
the question of his delinquency. The court would have to
find that such a person had shown himself to be danger-
ous or showed a tendency toward becoming such, and
that such a tendency may become a menace to the public
and that he is not a proper subject for the school for the
feeble-minded or for commitment as an insane person.
Then the court would find the person to be a defective
delinquent and commit him to a department for defective
delinquents. Such action shall be a final disposition of
any criminal offence charged. Provision is made for the
appeal from a finding of delinquency.

It seems to us that the advantages in this approach
are several. First, the determination of feeble-minded-
ness or a defective mentality can be done scientifically by
several competent personnel using accepted measuring
tests. Under the proposed bill this would be done sepa-
rately from the finding that the person was dangerous or
showed a tendency toward becoming such, and that such
tendency is or may become a menace to the public. This
is left to the court. It seems to us that this is the sound
approach and that we must at all costs avoid an inflexible
rule of the law of defective delinquency that has been
historic in the law of insanity in criminal cases.
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It is true that we have come a long way since the Lord
Chancellor of England said in 1862

The introduction of medical opinions and medical theories into this
subject has proceeded upon the vicious principle of considering in-
sanity as a disease. (Hansard’s Debates, 3d series, Vol. 165, p. 1297.)
However, not to depart from the principal case, the thing that we want
to avoid in the law of juvenile delinquency is what has happened to
the law of insanity in criminal matters as a result of the influence of
McNaghten’s ease, 10 Cl. & F. 200. One of our great authorities in
the psychiatric field, Winfred Overholser, says in his paper on “The
Place of Psychiatry in the Criminal Law”, 16 Boston University Law
Review, 322, 324, 1936: “The tremendous influence which has been
exerted by this opinion through the years since 1843 is remarkable in
view of the circumstances under which it was delivered. It was not
a decision on a case, but consisted of the answers to certain general
questions which were proposed in abstracto by the House of Lords,
even though the case of McNaghten, a paranoid who had been found
‘not guilty on the ground of insanity,’ much to the public consterna-
tion, was undoubtedly uppermost in the minds of the Judges and of
the framers of the questions. One of the Judges, indeed, objected to
the method of replying, and Sir JamesStephen considered the authority
as ‘in many ways doubtful.’ Nevertheless, the substance of the an-
swers is so thoroughly embodied in the law today that discussion of
their authority is academic, even though some valuable lessons in the
force and survival of tradition may be drawn therefrom! The best
known statement in the answers is to the effect that to establish a
defence on the ground of insanity it must be proved that ‘the party
accused was laboring under such a defect of reason, from disease of
the mind, as not to know the nature and quality of the act he was
doing, or if he did know it that he did not know he was doing what was
wrong,’ the latter part of the question referring to the particular act
charged. It is this latter proviso to which Oppenheimer refers as a
‘retrogressive phenomenon,’ in view of the fact that the previous law
had recognized an inability to distinguish between right and wrong in
general. . . . Another answer which is the basis of much criticism
dealt with those who ‘ labor under such partial delusions only, and are
not in other respects insane,’ while another propounds the astonishing
doctrine that a delusion excuses, provided the situation assumed by
the delusion would excuse if a fact. It was with reference to this
proposition that the Supreme Court of New Hampshire remarked,
‘lt is probable that no ingenuous student of the law ever read it for
the first time without being shocked by its exquisite inhumanity. It
practically holds a man confessed to be insane accountable for the
exercise of the same reason, judgment and controlling mental power
that is required of a man in perfect health.’ ” (State v. Jones, 50 N. H.
369, at 387.)
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Unfortunately, McNaghten’s case is still the basis of
the law of insanity in criminal cases in the Commonwealth.
It would be our suggestion that, at least to the extent of
writing the law relative to defective delinquents, we leave
the determination with the court under the broadest pos-
sible standards and avoid all restrictive tests that, though
they may appear excellent today, may not conform to
scientific reality in the future. Again we would quote
briefly from State v. Jones, 50 N. H. 369, a remarkable
scientific document and its conclusion: “We have con-
sented to receive those facts (of science) as developed and
ascertained by the researches and observations of our own
day, instead ofadhering blindly to dogmas which were ac-
cepted as facts of science and erroneously promulgated as
principles of law fifty or one hundred years ago.” (See,
too, Parsons v. State, 81 Ala. 577: Anderson v. State, 43
Conn. 514; and State v. Richards, 39 Conn. 591.)

2. It is our understanding that a legislative committee
is studying prison laws, a part of which includes the de-
fective delinquent law T s, and it is recommended that such
committee consider the subject matter of this report.

Respectfully submitted,

SUMNER G. WHITTIER,
Senate Chairman.

JAMES J. CORBETT,
LOUIS H. GLASER,

House Chairman.
THOMAS F. COADY, Jr.
J. ALAN HODDER.
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In the Year One Thousand Nine Hundred and Fifty-Two

An Act further regulating the commitment of de-

fective DELINQUENT PERSONS

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Chapter 123 of the General Laws is hereby amended
2 by striking out sections 113, 114 and 116 and insert-
-3 ing in place thereof the following section:
4 Section 113. At any time prior to the final disposi-
-5 tion of a case in which a court might commit an of-
-6 fender, except one charged with the crime of murder,
7 who is over the age of fifteen, to the state prison, re-
-8 formatory for women, Massachusetts reformatory,
9 any jail or house of correction, or to the custody of

10 the youth service board, or at any time after commit-
-11 ment of such a person to one of the aforesaid institu-
-12 tions or to the custody of the youth service board or
13 school for the feeble-minded, such person persistently
14 violates the regulations of the aforesaid institutions
15 or the youth service board, and conducts himself so
16 indecently or immorally, or otherwise so grossly mis-

PROPOSED LEGISLATION

Appendix A.

Cbe Commontoealtf) of e^assacfnisetts
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17 behaves as to render himself an unfit person to be
18 retained therein or in the custody of the youth service
19 board, a district attorney, probation officer, officer of
20 a penal institution or school for the feeble-minded or
21 the youth service board may file an application for
22 the commitment of the offender in such a case to a
23 department for defective delinquents, established
24 under sections one hundred and seventeen to one
25 hundred and twenty-four, inclusive
26 Upon the filing of an application for the commit-
27 ment to a department for defective delinquents, the
28 court shall cause such person to be committed for not
29 more than thirty-five days’ observation in the defec-
30 tive delinquent department of the state farm, at which
31 time such person shall be examined by two experts
32 appointed by the commissioner of mental health with
33 a view to determining whether or not he is mentally
34 defective. Within thirty-five days, and after such
35 observation and examination, the experts so appointed
36 shall file a written report with the clerk of court in

17 which the case is pending, and the report shall b
18 accessible to the probation officer, to the distric

39 attorney and to the defendant and his attorney

40 If after such observation and examination, sue!
41 person is found not to be mentally defective, such
42 person shall be returned to the court whence com-
-43 mitted for observation, with a written report of the
44 examination, for a different disposition of the case if

charged with a crime; and in the case of a person
46 removed from a prison, or school for the feeble-
-47 minded, or the custody of the youth service board,
48 the court shall order his return to the custody thereof.
49 If a person is found to be mentally defective, the
50 court shall give written notice to the person and i
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51 such person is under the age of seventeen, shall also
52 give notice to his parents or nearest relative that a
53 hearing is to be held for his commitment to a defec-
-54 tive delinquent department.
55 If, after a hearing and examination of the person’s
56 record, character and personality, the court finds that
57 such person has shown himself to be dangerous or
58 shows a tendency toward becoming such, and that
59 such tendency is or may become a menace to the
60 public and that such person is not a proper subject
61 for the school for the feeble-minded or commitment
62 as an insane person, the court shall make a report of
63 the finding to the effect that the person is a defective
64 delinquent and may commit him to a department for
65 defective delinquents according to his age and sex,
66 as heretofore provided.
67 If a person has been committed as a defective de-
-68 linquent in accordance with this section and has been
69 charged with a crime, such commitment shall be a
70 final disposition of any criminal offense charged.
71 A person may appeal from the order of commit-
72 ment as a defective delinquent to the superior court
73 sitting for criminal business in the county from which
74 he has been committed, in the manner provided by
75 section twenty-two of chapter two hundred and
76 twelve, but shall be held in the defective delinquent

77 department of the state farm to abide the final orde
78 of the court. If the appellant so requests, an issmiss

79 or issues shall be framed and submitted to a jury in
80 the superior court
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In the Year One Thousand Nine Hundred and Fifty-Two

Resolve increasing the scope of the special com-
mission ESTABLISHED TO MAKE AN INVESTIGATION AND

STUDY OF THE LAWS RELATING TO THE SENTENCING,

TREATMENT AND RELEASE OF PRISONERS IN THE PENAL

INSTITUTIONS UNDER THE CONTROL OF THE DEPART-

MENT OF CORRECTION, AND CERTAIN RELATED MATTERS,

1 Resolved, That the unpaid special commission es-
-2 tablished by chapter fifty-nine of the resolves of nine-
-3 teen hundred and fifty-one, for the purpose of making
4 an investigation and study of the laws relating to the
5 sentencing, treatment and release of prisoners in the
6 penal institutions under the control of the department
7 of correction, and certain related matters shall, in
8 making its investigation and study, consider the sub-
-9 ject matter of all laws relating to the release of persons

10 from state mental institutions and other related
11 matters with a view to suggesting such legislation as
12 may be necessary or desirable for the further pro-
-13 tection of the public.

Appendix B.

Che Commontoealth of Massachusetts
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In the Year One Thousand Nine Hundred and Fifty-Two.

An Act making certain changes in the laws relating

TO defective delinquents and drug addicts.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Section 66A of chapter 123 of the Gen-
-2 eral Laws is hereby amended by striking out the
3 second sentence, as appearing in section 8 of chapter
4 194 of the acts of 1941, and inserting in place thereof
5 the following sentence: —lf he is committed to the
6 custody or supervision of the department, the depart-
-7 ment shall thereafter have power, whenever ad-
-8 visable, to transfer him to a state school for the
9 feeble minded.

1 Section 2. Said chapter 123 is hereby further
2 amended by striking out section 89A, as most re-
-3 cently amended by section 9 of said chapter 94, and
4 inserting in place thereof the following section:
5 Section 89A. If at any time, after study and ob-
-6 servation, the superintendent of a state school having
7 custody of a person placed therein under section sixty-

Appendix C
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8 six A is of opinion that such person is not defective,
9 or that his further detention is not required for his

10 own or the public welfare, he shall so report to the
11 department, which may thereupon discharge such per
12 son from further care and custody. Any parent,
13 guardian, relative or friend of a person committed to
14 the custody or supervision of the department of mental
15 health may at any time file a petition for a hearing in
16 the probate court of the county in which such person
17 resided or was found when first committed, to estab
18 lish that further custody or supervision is not required
19 for the welfare of such person or the public; and upon
20 payment of the necessary traveling expenses by said
21 petitioner, from the place where such person is de-
22 tained to the place of hearing, and the giving of
23 securitjr for the payment of necessary expenses for a
24 return to such place of detention, if a return shall be
25 ordered, the probate court may by order require the
26 attendance of such person at said hearing. Upon
27 filing with the department of mental health a certi-
28 fied copy of said order the department of mental
29 health or the commissioner of correction shall author-

direct the attendance of such person at such10 izc

1 hearing in compliance with the terms of said order
12 Notice of such hearing and proceedings thereupon

33 shall be such as are prescribed by the cour

1 Section 3. Said chapter 123 is hereby further
2 amended by striking out section 898, as most recently
3 amended by chapter 733 of the acts of 1950, and in-
-4 sorting in place thereof the following section:
5 Section 898. If, at said hearing, the contention
6 of the petitioner is sustained, the probate court may
7 order the immediate discharge of such person and file
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8 a copy of such order with the commissioner of mental
9 health, and such person shall thereupon be discharged

10 accordingly. If such contention is not sustained,
11 such person shall be remanded to the custody or

12 supervision of (he department of mental health;
13 provided, that the probate court may, in lieu of such
14 immediate discharge or remand, permit such person
15 to remain in the custody of a relative or friend who
16 shall give security, to be approved by the court, for
17 his safe care and custody and for his appearance in
18 court whenever required, until discharged or re-
-19 manded as herein provided.

1 Section 4. Said chapter 123 is hereby further
2 amended by inserting after section 113 the following
3 section:
4 Section USA. At any time prior to the final dis-
-5 position of a case in which the court might commit
6 an offender to the state prison, the reformatory for
7 women, any jail or house of correction, the Massa-
-8 chusetts reformatory, the state farm, or to the custody
9 of the youth service board, for any offence not punish-

-10 able by death, a district attorney, probation officer,
11 or officer of the department of correction, public
12 welfare or mental health may file in court an appli-

-13 cation for the commitment of the defendant in such
14 a case to a department for the care and treatment of
15 drug addicts, established under authority of sections
16 one hundred and seventeen to one hundred and
17 twenty, inclusive. If, on a hearing on an application
18 for commitment as a drug addict, it appears that the
19 defendant is addicted to the intemperate use of stimu-
-20 lants or narcotics, the court may commit him to a
21 department for the care and treatment of drug addicts.
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1 Section 5. Said chapter 123 is hereby further
2 amended by striking out section 115, as most recently
3 amended by section 2 of chapter 684 of the acts of
4 1947, and inserting in place thereof the following
5 section;
6 Section 115. No person shall be committed to a
7 department for defective delinquents under section
8 one hundred and thirteen unless the report of the
9 department of mental health required under said

10 section contains a certificate by two psychiatrists
11 who examined him that such person is mentally
12 defective. No person shall be committed to a de-
-13 partment for the care and treatment of drug addicts
14 under section one hundred and thirteen A unless
15 there has been filed with the judge a certificate by
16 two physicians qualified as provided in section fifty-
-17 three that such person is addicted to the intemperate
18 use of stimulants or narcotics.
19 The fees of the psychiatrists or physicians issuing
20 such certificates shall be in the amount and paid in
21 the manner provided for like service in sections three
22 to one hundred and twelve, inclusive.

1 Section 6. Sections one hundred and seventeen A
2 and one hundred and eighteen of said chapter one
3 hundred and twenty-three are hereby repealed.

1 Section 7. Said chapter 123 is hereby further
2 amended by striking out section 118A, as most
3 recently amended by section 3 of chapter 684 of the
4 acts of 1947, and inserting in place thereof the follow-
-5 ing section:
6 Section 118A. Within four years after commit-
-7 ment and at least once in each ensuing four year
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8 period, defective delinquents shall be examined by
9 two psychiatrists appointed by the commissioner of

10 mental health and report of such examination shall
11 be filed with the parole board with the recommenda-
-12 tion as to whether or not such person is a fit person to
13 be released into the community on parole. Only
14 those defective delinquents who in the opinion of the
15 said psychiatrists are found fit persons to be released
16 into the community shall be considered and granted
17 a release on parole by the parole board. The parole
18 board of the department of correction may parole
19 inmates of the department for defective delinquents
20 upon such conditions as it deems best and may at any
21 time during the parole period recall to the institution
22 any inmate so paroled.

1 Section 8. This act shall take effect on October
2 first in the current jrear and shall apply only in case
3 of commitments and releases made on and after said
4 date. All actions and proceedings, at law or in equity,
5 and all prosecutions, pending on the effective date
6 of this act, whether commenced for the purpose of
7 enforcing any of the provisions of chapter one hun-
-8 dred and twenty-three of the General Laws as in
9 force and applicable thereto at any time prior to said

10 effective date, or brought upon any complaint or
11 indictment for the violation of any provision thereof,
12 may be prosecuted and enforced to the same extent
13 as if said provisions were still in force and effect.








