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By Mr. Costello of Boston, petition of James J. Kelleher and another
for requiring that in prosecutions for murder in which a sentence of
death is imposed the Supreme Judicial Court shall pass upon questions
of law raised by the defendant and the justness of the verdict without
the necessity of the defendant’s claiming an appeal or filing an assign-
ment of errors and to the appointment of counsel in such cases by said
court. The Judiciary.

In the Year One Thousand Nine Hundred and Fifty-Four

An Act to require that in every prosecution for

MURDER IN WHICH A SENTENCE OF DEATH IS IMPOSED
THAT THE SUPREME JUDICIAL COURT SHALL PASS UPON

THE QUESTIONS OF LAW RAISED BY THE DEFENDANT

AND THE JUSTNESS OF THE VERDICT, WITHOUT THE

NECESSITY OF THE DEFENDANT’S CLAIMING AN APPEAL
OR FILING AN ASSIGNMENT OF ERRORS, AND FOR

APPOINTMENT OF COUNSEL IN SUCH CASES BY THE
SUPREME JUDICIAL COURT.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Chapter 278 of the General Laws is
2 hereby amended by striking out sections 33A to
3 33G, inclusive, and inserting in place thereof the
4 following 8 sections:
5 Section 33A. In any proceedings or trial in the
6 superior court for murder or manslaughter, or if the
7 justice of the superior court presiding at the pro-
-8 ceedings or trial for any other felony orders that
9 the proceedings therein or trial thereof be made

10 subject to sections thirty-three A to thirty-three H,
11 inclusive, the evidence shall be taken by an official
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12 stenographer or by a stenographer appointed by the
13 court, and transcribed in such number of copies as
14 the court may direct. The evidence transcribed
15 shall be designated as the “Transcript of the
16 Evidence”, shall be certified by the stenographer
17 and shall, with such corrections as are made therein
18 by direction of the court, be regarded as a true
19 record of the evidence. Alleged errors in the tran-
-20 script of the evidence must be seasonably called
21 to the attention of the court. Exceptions taken
22 during the proceedings and trial shall be numbered
23 consecutively in the transcript of the evidence.
24 Section 338. Except that a prosecution for
25 murder in which a sentence of death has been im-
-26 posed shall be governed by section thirty-three G,
27 a defendant in a case of murder or manslaughter, or
28 other felony made subject to sections thirty-three A
29 to thirty-three H, inclusive, aggrieved by an opinion,
30 ruling, direction or judgment of the superior court,
31 rendered upon a question of law arising out of the
32 case or upon a motion for a new trial, but not upon
33 a plea in abatement, who desires to appeal therefrom
34 and whose exceptions thereto have been seasonably
35 saved shall, within twenty days after verdict, file
36 a claim of appeal in writing with the clerk, who shall
37 forthwith notify the district attorney of the claim.
38 Section 33C. Upon the filing of a claim of appeal
39 under section thirty-three B, one copy of the tran-
-40 script of the evidence shall be delivered to the clerk,
41 who shall forthwith cause it to be substantially
42 bound into volumes of convenient size and inscribed
43 with the name of the court from which the appeal
44 is taken, the title and number of the case, and the
45 term “Transcript of the Evidence”. The clerk
46 shall forthwith prepare a concise summary of the
47 record, which shall also include a copy of the indict-
-48 ment or complaint and of such pleadings and motions
49 as the district attorney or defendant may designate.
50 Written notice of the completion of the summary
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shall be given by the clerk to the defendant or his
counsel of record and the fact that such notice was
given shall be certified upon the record.
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Section 33D. Within ten days after the notice
provided for in section thirty-three C a defendant
who has claimed an appeal under section thirty-
three B shall file an assignment of errors. For cause
shown, a justice of the superior court may extend
the time for filing the assignment of errors; pro-
vided, that no assignment of errors may be filed
more than thirty days after the notice except upon
order of a justice of the supreme judicial court.
The specific grounds upon which any claim of error
is based shall be set forth in a concise form. The
mere statement that the evidence was inadmissible
or immaterial or irrelevant, without other grounds,
shall not be a sufficient assignment of error. There
shall be no statement of testimony in the assignment
of errors other than by reference to pages in the
transcript, except when it is essential to clarify the
point raised.
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Section 33E. The clerk shall, as speedily as
possible but in any event within ten days after the
filing of the assignment of errors as provided in
section thirty-three D, or within such further time
as a justice of the superior court may for cause
allow, transmit the bound copy of the transcript
of the evidence, the summary of the record and the
assignment of errors, which together shall constitute
the record on appeal, to the supreme judicial court
for the county in which the case is pending or to the
supreme judicial court for the commonwealth, which-
ever first has a law sitting, including an adjourned
sitting in the case of the court for the commonwealth,
after the assignment of errors is filed. Upon receipt
of the record the appeal shall forthwith be entered
by the clerk on the docket of such court. Except
in a capital case, the entry of the appeal shall not
transfer the case but only the questions to be deter-
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mined. The supreme judicial court shall consider
all questions of law fairly raised.
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Section 33F. If a defendant who has claimed an
appeal under section thirty-three B neglects to file
an assignment of errors within the time specified
in section thirty-three D, the appeal shall be dis-
missed by the superior court as a matter of course,
unless further time is granted by a justice of the
supreme judicial court, and the judgment appealed
from be affirmed. If such a defendant neglects to
take the necessary measures for the hearing in the
cause in the supreme judicial court, that court may
order that the appeal be dismissed and that the
judgment appealed from be affirmed or make such
other orders as may be necessary to the furtherance
of justice.
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Section 33G. (a) In a prosecution for murder in
which a sentence of death has been imposed, unless
the defendant with the consent of the court waives
his right of review by the supreme judicial court
in writing, the clerk shall obtain a copy of the tran-
script of the evidence and shall proceed under section
thirty-three C as if an appeal had been claimed.
The defendant may designate pleadings and motions
to be included in the summary of the record and
may file an assignment of errors as provided in
section thirty-three D, and if such designation is
made or an assignment of errors is filed the clerk
shall prepare and transmit the record on appeal
in the case to the supreme judicial court in accordance
with the provisions of section thirty-three E. If no
designation is made the clerk shall include in the
summary of the record copies of such pleadings and
motions as he deems necessary for the presentation
of the case to the supreme judicial court and if the
defendant does not file an assignment of errors
within the time limited in section thirty-three D, or
by any extension of time granted thereunder, shall,
upon the expiration of the time limited for the filing
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129 of such assignment, prepare and transmit the bound
copy of the transcript of the evidence and the sum-
mary of the record to the supreme judicial court, as
provided in section thirty-three E, and such papers
shall in that event, constitute the record on appeal.
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(b) In a capital case the entry in the supreme judi-
cial court shall transfer to that court the whole case for
its consideration of the law and the evidence, and the
court may order a new trial if satisfied that the
verdict was against the law or the weight of the
evidence, or because of newly discovered evidence,
or for any other reason that justice may require.
After the entry of the appeal in a capital case and
until the filing of the rescript by the supreme judicial
court motions for a new trial shall be presented to
that court and shall be dealt with by the full court,
which may itself hear and determine the motions or
remit them to the trial judge for hearing and deter-
mination. If a motion is so remitted, or if any
motion is filed in the superior court after rescript,
no appeal shall lie from the decision of that court
upon the motion unless the appeal is allowed by a
single justice of the supreme judicial court on the
ground that it presents a new and substantial ques-
tion which ought to be determined by the full court.
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(c) The supreme judicial court may at any time
in the course of proceedings before it under this
section designate counsel to prepare and present
arguments to the court on any questions raised
on the record on appeal or in any proceedings in said
court under this section. Counsel so appointed shall
be compensated for his services and reimbursed for
any expenses incurred by him and authorized by the
court, in such amount as shall be approved by the
court, to be paid in the same manner as other ex-
penses in criminal cases.
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Section 33H. The supreme judicial court may
make rules and regulations governing exhibits and
the number of copies, form, printing, filing and dis-
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168 position of all documents relating to appeals under
sections thirty-three A to thirty-three G; provided,
that the transcript of the evidence shall not be
printed.
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Section 2. Section 31 of chapter 278 of the
General Laws is hereby amended by striking out
said section and inserting in place thereof the follow-
ing section:
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Section 31. Exceptions may be alleged by a
defendant in a criminal case who is aggrieved by an
opinion, ruling, direction or judgment of the superior
court rendered upon any question of law arising at
the trial of such case or upon a motion for a new trial,
but not upon a plea in abatement. Except in a case
subject to, or made subject to, sections thirty-three A
to thirty-three H, inclusive, in which cases no bill of
exceptions shall be entered or considered in the
supreme judicial court, the exceptions shall be
reduced to writing and filed with the clerk and notice
thereof given to the commonwealth within twenty
days after the verdict or after the opinion, ruling,
direction or judgment excepted to is given, unless
further time is allowed by the court. The clerk,
immediately upon the filing of the exceptions, shall
present them to the court, and if, upon examination
thereof by the presiding justice, they are found
conformable to the truth, they shall be allowed by
him. In all cases, the district attorney shall have
an opportunity to be heard concerning the allowance
of such exceptions. The provisions of sections one
hundred and fifteen to one hundred and seventeen,
inclusive, of chapter two hundred and thirty-one,
so far as appropriate, shall apply to exceptions
taken in criminal cases.
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