
Department of Public Utilities
State House, Boston 33, November 3, 1954

To the Honorable Senate and House of Representatives ,

In accordance with the provisions of section 33 of chapter
30 of the General Laws, as amended, we have the honor to
submit herewith as a part of our annual report for the fiscal
year ending June 30, 1954, drafts of legislation which the
Department respectfully recommends for enactment in the
next ensuing session of the General Court.

The attached bills have been reviewed by Counsel for the
House of Representatives in accordance with the law.

Respectfully submitted,

DEPARTMENT OF PUBLIC UTILITIES,

DAVID VI. BRACKVIAN,
Chairman.

THOMAS A. FLAHERTY,
JOhIN M. WHOULEY,

HOUSE .... No. 45

Cf)e Commontoealtft of £©assacJnisetts

Commissioners.



[Jan.HOUSE No. 45.2

Section 15 of chapter 164 at the present time requires ad-
vertising in connection with a utility bond issue “in two
or more newspapers published in the city or town where it
is situated, if there be such, and in two or more newspapers
published in Boston.” There has been some confusion in
connection with this requirement, since many gas and elec-
tric companies operate in several cities or towns, and the
question has been raised many times in such cases as to
exactly where the corporation is situated. In the past,
when such confusion has arisen, the Department has granted
exemptions under the fourth sentence in this section. There
is still some question whether the granting of an exemption of
this nature is within the intention of the legislative authoriza-
tion, and it seems desirable to amend this section in order
that there may be no doubt as to the proper means of
advertising.

II

Under section 39E of chapter 30 of the General Laws, as
it is presently worded, it is necessary to prove that an
arrangement for kickbacks or rebates in connection with
work performed for the Commonwealth or any of its sub-
divisions was induced by the use of force or threats, intimi-
dation or coercion. It has proved to be impracticable to
secure convictions under this phraseology, several cases
brought by the Attorney General having been dismissed for
failure of proof although the violation was quite apparent.
This section was inserted in 1951 as the result of an investi-
gation by a special committee of the Legislature (chapter
69, Resolves of 1950; House Document No. 2610, 1951),
and the proposed amendment submitted herewith is designed
to accomplish the results which the committee intended but
which have proved to be impossible under the present
wording.

RECOMMENDATIONS.

I.
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The present fifth paragraph of section 6 of chapter 1598
of the General Laws makes it a violation of the chapter,
punishable under section 21, for a common carrier to collect
compensation other than in accordance with its filed tariffs.
There is no provision fixing any liability for any one except
the carrier. In order effectively to enforce the provisions of
this section and to comply with the intent of the report of
the special commission pursuant to chapter 69 of the Re-
solves of 1950 contained in House Document No. 2610,
June, 1951, it seems advisable to enable the enforcement
officers to bring in as a defendant or a co-defendant a person
other than the carrier who is also guilty of violating the
terms of the statute. Recent attempted prosecutions for
flagrant violation of the law have shown that the present
legislation does not adequately serve to prevent such illegal
operations.

At the time this paragraph is enlarged it is also proposed
to take out the fifth paragraph of section 6 as it now appears
and consolidate it with the proposed amendment in a sepa-
rate paragraph.

IV.

It has become increasingly evident that the penalties es-
tablished by section 21 when applied to violations of section
6 of chapter 1598 of the General Laws are completely in-
adequate. It is apparent that carriers are in the habit of
entering into illegal agreements and arrangements with
shippers, knowing that it would require a long period of
time and examination of voluminous records in order to
gather sufficient evidence to procure conviction under these
sections, and that the task of the Department and of the
Attorney General would be doubly difficult because they
would not have any co-operation from the parties involved.
It also has become evident that the carriers feel that even
if they should be required to pay a fine the illegal operation
would still be profitable to them. For this reason, it is sug-
gested that section 21 be amended to increase the penalties
for violation of the law against kickbacks or rebates.

111.



[Jan.HOUSE No. 45.4

Among the other provisions included in the Administra-
tive Procedure Act, L. 1954, chapter 681, is authorization
for administrative agencies to adopt rules of procedure.
Since there is no apparent reason for the Department to be
distinguished from any other department or agency, it is
recommended that the specific authorization applicable to
this Department be repealed upon the effective date of the
Administrative Procedure Act so that all agencies may be
governed by the uniform statute.

The Power Authority of the State of New York, estab-
lished under chapter 772 of the Laws of New York, 1931, as
re-enacted and amended, was granted a license under sec-
tion 4 (E) of the Federal Power Act (16 USCA, c. 12) to
co-operate with the Canadian government in developing
power in the International Rapids section of the St. Law-
rence River by certificate annexed to FPC Opinion 255,
Project No. 2000. Article 28 of the license reads as follows:—

Article 28. The Licensee shall make a reasonable portion of the power
capacity and a reasonable portion of the power output available for use
within the economic market area in neighboring States, and shall co-
operate with agencies in such States to insure compliance with this re-
quirement. In the event of disagreement between the Licensee and the
power marketing agencies (public and private) in any of the other States
within the economic market area, the Licensee further agrees that the
Commission may determine and fix the applicable portion of power ca-
pacity and power output to be made available hereunder and the terms
applicable thereto; Provided, that if any State shall have designated a
bargaining agency for the procurement of such power capacity and power
output on behalf of such State, the Licensee shall co-operate and deal
only with such agency in that State.

It is probable that some portion of the power output from
the St. Lawrence River will be available for use within the
Commonwealth of Massachusetts, when the project has been
completed. We have no information as to the expected date
of the completion of such facilities, although we are informed
that it is a matter of several years.

V.

VI.
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Pending the completion of the project, it seems desirable
for the Commonwealth of Massachusetts to specify a bar-
gaining agency under Article 28 which can deal with the
New York Power Authority as specified therein. There is
no power marketing agency, either public or private, within
this State which covers the entire area, and there are, of
course, numerous electric companies who should be given
whatever benefit may be derived from this operation. It
seems proper, therefore, to authorize the Department to act
on behalf of the State and to make such contracts for the
purchase of power from the New York Power Authority as
may eventually seem advisable. The State of Vermont has
adopted legislation similar to that proposed, and we believe
that other States will necessarily also adopt similar meas-
ures before whatever power may be available is allocated.

Under section 17A of chapter 164 of the General Laws,
as amended by chapter 95 of the Acts of 1954, gas and elec-
tric companies are required to obtain the approval of the
Department to investment of funds in other than public
utility properties. There is no such provision limiting the
actions of water companies in this respect. Practically all
private water companies in the State are members of hold-
ing company organizations, and the desirability of regula-
tion of upstream loans and investments is apparent. The
Department has discovered that such loans are actually
being made, and feels that legislation is desirable in order
to give the Department control over such arrangements. A
bill to accomplish this purpose is submitted herewith.

VII.








